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Application. 
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Appellant. 
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Crown Office Rules. 

Consolidated Statutes of Upper Oanada. 
Ca ad satisfaciandum. 
Caledonian Railway Cu. 

Chancery. 

Chancery Division. 

Company. 
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istinguished. 
»» Divisional Court. 


Ecclesiastical Commissioners. 
Ecclesiastical Court. 
Exchequer Chamber. 
ne 
xchequer. 
Executor. 
Executorship. 
a ene 
Extended. 
Executrix. 


Fieri facias. 

Followed. 

Glasgow &.South Western Railway Co. 

Great Central Railway Co. 

Great Eastern Railway Co. 

Great North of Scotland Railway Co. 

Great Northern, Piccadilly & Brompton Railway Co. 
Great Northern Railway Co. 

Great Southern & Western Railway Co. of Ireland. 
Great Western Railway Co. 


Government. 
Guardians or Guardians of the Poor. 


High Court of Australia. 
House of Lords. 


Inland Revenue Commissioners. 
Insurance. 


Justices. 
Judicature Act. 


King’s Bench Division. 


London & Brighton Railway Co. 

London & North Eastern Railway Co. 
London & North Western Railway Co. 
London & South Western Railway Co. 
Lancashire & Yorkshire Railway Co. 
Local Board. 

London, Brighton & South Coast Railway Co. 
Lord Chancellor. 

London, Chatham & Dover Railway Co. 
London County Council. 

London Electric Railway Co. 

Local Government Board. 

Lord Justice. 

Lords Justices. 

London, Midland & Scottish Railway Co. 
London, Tilbury & Southend Railway Co. 


Merchant Shipping Act. 

Manchester, Sheffield & Lincolnshire Railway Oo. 
Magistrates. 

Mentioned. 

Metropolitan District Railway Co. 

Metropolitan Railway Co. 

Midland Great Western Railway Co. 

Midland Railway Co. 

Mortgage. 


North British Railway Co. 
North Eastern Railway Co. 
Not Followed. 

Nisi Prius. 


Order. 
Overruled. 


Regr. of Trade Mks. A 
Resp. . : : . 
Revsd : ‘* ¢ 
Revsg. ® e es e 
Ry. Co. ° . ° 
Ss. C. e e e e e 
2 Sf (name of colony following) 
S. E. & OC. Ry. Co. . . é 
S. E. Ry. Co. : . ‘ 
Ss. P. e e e e e 
S.S. A : ‘ P ° 
Sched. e e e e e 
Sci. fa. . - ‘ ‘ " 
Sect. . > . ; a 
Set. Land Act : ; : 
Settlmt. . : . 


U.S. A. ; : 
Union Assmt. Com. 
Urban S.A. . é 
V.-C. e e 


Workmen’s Comp. Act 
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Petition or Election Petition. 
Plaintiff. 


Queen’s Bench Division. 
Queere. 


Rural Council. 

Rural District Council. 
Rural Sanitary Authority. 
Revised Statutes of Canada. 
Rules of the Supreme Court, 1883. 
Referred. 

Registration of Trade Mark. 
Registrar of Trade Marks. 
Respondent. 

R ring. 

Reversed. 


Reversing. 
Rail. Co. or Railway Co. 


Same Case. 

Supreme Court of a Colony. 

Settled Estates. 

South Eastern & Chatham Railway Co. 
South Eastern Railway Co. 

Same Point. 


Beition “Land Act. 
Settlement. 

Society. 

Société Anonyme, otc. 
Solicitor. 


Trade Mark. 
Tramways Company. 


Urban Council. 

Orban District Council. 
United States of America. 
Union Assessment Committee. 
Urban Sanitary Authority. 


Vice-Chancellor. 


Workmen’s Compensation Act. 


MEANING OF TERMS 
USED IN CLASSIFYING ANNOTATING CASES. 


THE different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ‘‘ Mentioned,”’ are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 
‘* Referred to,’’ which come at the end-of the group and are arranged inter se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘* Mentioned "’ arranged chronologically inter se. The terms used in classifying 
the annotating cases are as follows :— 

“‘ APPLIED ”’ (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set of facts and circum- 
stances in the annotating case. 

‘‘ APPROVED ”’ (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

** CONSIDERED ”’ (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 

‘© DISTINGUISHED ”’ (Distd.).—-This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

‘‘ DoUBTED ”’ (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

‘‘ EXPLAINED ”’ (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious on 
the face of the report. 

‘““ EXTENDED ”’ (Extd.).—Compare ‘‘ APPLIED,”’ supra. 

‘‘ FOLLOWED ” (Folld.).—This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

** Not FoLLoweEp ” (N.F.).—Compare “‘ FOLLOWED,” supra, to which it is the adverse. 

‘*‘ OVERRULED ” (Overd.).—This expression is used where the annotating case is on sub- 
stantially identical facta with the annotated case and in a higher court and the rule 
in the latter cuse is held to be wrong. 

‘** REFERRED ”’ (Refd.).—This expression is used only .vhere the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

** MENTIONED ” (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is »:sed only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I.—NATURE AND CHARACTERISTICS OF HASEMENTS. 


Part I—Nature and Characteristics of Easements. 


Sect. 1.—DEFINITION. 


1. Word known in law.]—A man cannot pre- 
scribe to have a necessary easement in the lands 
of another person for himself & his servants to 
zatch fish in his several fishery. 

The word ‘‘ easement ”’ is known in law, but 
here the thing itself is set: forth, viz., to catch fish, 
ate., & certainly no instance can be given of a 
prescription for such a liberty by such a word or 


name (per CuR.).—PEERS v. Lucy (1694), 4 Mod. 


Rep. 862; 87 HE. R. 444. 

2. Privilege withotit profit.) --— (1) Declaration 
stated, that A. was seised in fee of an inn, & yard 
thereto adjoining, & by indenture demised the 
same to pltf. for a term of years, which was un- 
Jetermined ; that deft. was possessed of a certain 
other yard adjoining the premises of pltf. as 
tenant thereof to B.; & that deft. & his landlord 
granted to A. his heirs & assigns, authority to 
make, at the costs of A. a drain from the inn, & 
across, a certain part of the yard of deft., into the 
yard of pitf.; & that A. his heirs & assigns, & his 
sarmers & tenants, occupiers of the inn & yard, 
should have the foul water collected in the scullery 
of the inn, to run from the same, through the drain, 
across the part of the yard of deft., into the yard 
of plitf. for so long time as occasion should require 
for the convenient occupation of the inn or its 
appurtenances. Breach, that deft., without 
iotice, obstructed the drain. Another count 
stated the grant to be for so long time as deft. 
should be in possession or occupation of the last- 
nentioned land, or so long as the same should be 
~equisite for the convenient occupation of the inn. 

t appeared in evidence that the licence to con- 
struct & continue the drain was by parol :— 
Held: as the right claimed in the declaration was 
a freehold right, assuming that it was an easement. 
nly upon the land of another, & not an interest 
‘n the land, it could not be created without deed. 
_ (2) Terms de la Ley, a book of great antiquity 
x accuracy, defines an easement to be a privilege 
‘hat one neighbour hath of another by charter or 
yrescription, without profit; & it instances “‘ as 
. way or sink through his land, or such like” 
‘BAYLEY, J.). 

(3) A right of way or a right of passage for 
vater, where it does not create an interest in the 
and, is an incorporeal right, & stands upon the 
tame footing with other incorporcal rights, such 
w rights of common, rents, advowsons, etc. 
‘BAYLEY, J.).—HEWLINS v. SHIPPAM (1826), 5 
3. & C. 221; 7 Dow. & Ry. K. B. 783; 4 
4 J.O. 8. KK. B. 241; 108 E.R. 82. 
4nnotati — ‘ : - Cowper (1834), 1 

eet ic Aial QUAAME Conte Sonper (UE 

M. & W. 838; Perry v. Kitzhowe (1846), 8 Q. B. 757 ; 

McManus v. Cooke (1887), 35 Ch. D. 681. Id. Aldin v. 

Latimer Clark, Muirhead, [1894] 2 Ch. 437. efd. Wallis 

v. Harrison (1838), 1 Horn & H. 405; Taplin v. Florence 

(1851), 10 O. B. 744; Met. Ry. v. Fowler, [1892] 1 Q. B. 
165; v. Picture Theatres, {1915] 1 K. B. 1. 48 to 
(2) Gonsd. Mounsey v. Ismay (1865), 12 L. 'T. 26, Held. 

et. Ry. v. Fowler, (1892) 1 Q. B. 165. 4s to (3) Refd. 
Met. Ry. v. Fowler, (1894) 4 Q. B. 165. Generally, Mentd. 

iggins v. Inge (1831), 7 Bing. 682. 

-}— (1) One of the earliest definitions 
o£ an easement is in the Termes de la Ley, & it 





5 a “ privilege that one neighbour hath of another | 


Xy writing or prescription, without profit, as a 
vay or a sink through his land.”’ 

In this definition custom is not mentioned ; pre- 
scription is, & it therefore seems to point to a 


at egimiacn en a ei ee I a D I ee 





privilege belonging to an individual, not a custom 

which appertains to many as a class (MARTIN, B.). 
(2) To constitute an easement there must be 

two tenements, a dominant one to which the 

right belongs, & a servient one upon which the 

obligation is imposed (MARTIN, B.).-MOUNSEY v. 

Ismay (1865), 8 H. & C. 486; 34 1. J. Ex. 52; 

12 L. T. 26; 11 Jur. N.S. J41; 138 W. RR. 5213 

159 BB. i. 621. 

Annotations :-—As to (2) Refd. Shuttleworth v. Le Fleming 
(1865), 19 O. B. N. S. 687; Met. Ry. v. Fowler, [1892] 
1Q. B. 165; Mercer v. Denne, [1905] 2 Ch. 538. Generally, 
Mentd. Sowerby v. Coleman (1867), L. R. 2 Exch. 96; 
Hall v. Nottingham (1875), 45 L. J. Q. B. 50. 


4. Burden on proprietary right.|—(1) A right 
to Jateral support from adjoining land may be 
acquired by twenty years uninterrupted enjoy- 
ment for a building proved to have been newly 
built, or altered so as to increase the lateral pres- 
sure, at the beginning of that time; & it is so 
acquired if the enjoyment is peaceable & without 
deception or concealment & so open that it must 
be known that some support is being enjoyed by 
the building. Sembic: such a right of support is 
an easement within the meaning of Prescription 
Act. 1832 (c. 71), s. 2. Two dwelling houses 
adjoined, built independently but cach on the 
extremity of its owner’s soil & having lateral 
support from the soil on which the other rested. 
This having continued for much more than 
twenty years one of the houses (pltf.’s) was, in 
1849, converted into a coach factory, the internal 
walls being removed & girders inserted into a 
stack of brickwork in such a way as to throw 
much more lateral pressure than before upon the 
soil under the adjoining house. The conversion 
was made openly, & without deception or con- 
cealment. More than twenty years after the 
conversion the owners of the adjoining house em- 
ployed a contractor to pull down their house & 
excavate, the contractor being bound to shore 
up adjoining buildings & wnuke good all damage. 
The contractor employed a sub-contractor upon 
similar terms. The house was pulled down, & the 
soil under it excavated to a depth of several feet 
& pltf’s stack being deprived of the _ lateral 
support of the adjacent soil sank & fell, bringing 
down with it, most. of the factory :—JIeld: pltfs. 
had acquired a right of support for their factory 
by the twenty years’ enjoyment & could sue the 
owners of the adjoining house & the contractor 
for the injury. 

(2) In one sense every easement may be re- 
garded as a right of property in the owner of the 
dominant tenement, not a full or absolute right, 
but a Jimited right or interest in land which belongs 
to another, whose plenum dominium is diminished 
to the extent to which his estate is affected by the 
easement. But a right constituted in favour of 
estate A. & its owners, in or over the adjoining 
Jands of B., is in my opinion of the naiure of an 
casement, & that, des re such right is one of the 
nature} incidents of property, or has its origin in 
grant or prescription (LORD WATSON). 

(3) At the time when the twenty years rule 
was first promulgated by the cts., a document 
under seal was the only specific mode known to 
the common law in which an incorporeal heredita- 
ment could be created. But there are many cases 





| in which equitable rights in the nature of an ease- 


ment arise without any deed at all. There may 
be a binding agreement for valuable consideration 
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not under seal. There may be. conduct or inaction 
on the part of an adjoining owner which will in 
equity preclude him fromdenying that a right in 
the nature of an cagément ‘has becn acquired 
against himself (Boyfun, J.). 

The absence in fact of a grant, meaning thereby, 
a deed under 8%], cannot, in my opinion, be con- 
clusive againsy, pitf. [grantee]. Assent or acqui- 
escence OD fart of defts. to the erection of pltf.’s 


pire with a knowledge of its peculiar mode of 








ction, would, in the absence of any deed 


seal, entitle pltf. to maintain this action | 


ung ‘er 
HINDLEY, J.). 
(4) When [the landowner] severs the ownership 
& conveys a part of the land to another he gives 


the person to whom it is conveyed, unless the 
contrary is expressed, not a right to complain of 
what has been already done but a right to have the 
support in future (LORD BLACKBURN). 

(5) Forty years user has the same effect which, 
under Prescription Act, 1832 (c. 71), s. 8, twenty 
years user has as to light; it makes the right 
absolute & indefeasible, unless it is shown to have 
been enjoyed by consent or agreement in writing. 
But twenty years user, under sect. 2 may be 
defeated ‘“‘in any other way by which’”’ it was 
previously (i.e., before Aug. 1, 1832), ‘‘ liable to 
be defeated,’ except that it can no longer be 
defeated or destroyed ‘“ by showing only that it 
was first cnjoyed at any time prior to such period 
of twenty years.” The effect of this, as I under- 
stand it, is to apply the law o: prescription, 
properly so called, 10 an easement enjoyed as 
of right for twenty years, subject to all defences 
to which a claim by prescription would previously 
have been open, except that of showing a com- 
mencement within time of Iecgal memory. To 
allege that there was no evidence from which a 
grant could be presumed, or that there was 
evidence from which it ought to be inferred that 
there was, in fact, no grant, would not (as I 
understand the law) have been, before Aug. 1, 
1832, a competent mode of defeating or destroying 
any claim to an casement by prescription, & no 
jury would have been directed to find a grant in 
any such case, when there was no proof of a com- 
mencement within time of legal memory (LORD 
SELBORNE, C.). 

(6) Prescription Act, 1832 (c. 71), so far as it 
went, made that a direct bar which was before 
only a bar by the intervention of a jury & the 
use of an artificial fiction of law. But it did not 
abolish the old doctrine ; if it had, old rights even 
from time immemorial would have been put an 
end to by unity of occupation for the space of a 
year. I think the law, as far as regards this 
subject, is the same as it was before that Act was 
passed (Lorn BLACKBURN). 

(7) From the view which I take of the nature of 
the right to support, that it is an easement, not 
purely negative, capable of being granted, & also 
capable of being interrupted, it seems to me to 
follow that it must be within Prescription Act, 
1832 (c. 71), s. 2, unless that sect. is confined 
to rights of way & rights of water (LORD SEt- 
BORNE, C.). 

(8) The easement of the riparian landowner is 
natural; that of the mill owner of the stream so 
far as it exceeds that of an ordinary riparian 
proprietor is conventional, i.e. it must be estab- 
eta by prescription or grant (LORD SELBORNE, 


(9) In the natural state of land, one part of it 
receives support from another, upper from lower 
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strata, & soil from adjacent soil. This support is 

natural, & is necessary, as long as the status quo 

of the land is maintained; &, therefore, if one 
parcel of land be conveyed, sv as to be divided in 
point of title from another contiguous to it, or 

(as in the case of mines) below it, the stalus quo 

of support passes with the property in the land, 

not as an easement held by a distinct title, but 
as an incident to the land itself, sine quo res ipsa 
haberi non debet. All existing divisions of property 
in land must have been attended with this incident, 
when not excluded by contract; & it is for that 
reason often spoken of as a right by law; a right 
of the owner to the enjoyment of his own property, 
as distinguished from an easement supposed to be 
gained by grant; a right for injury to which an 
adjoining proprietor is responsible, upon the 
principle, sic utere tuo, ut alienum non laedas 

(LORD SELBORNE, C.). 

(10) I think it clear that any such right of sup- 
port to a building, or part of a building, is an 
easement; & it is both scientifically & practically 
inaccurate to describe it as one of a merely negative 
kind (LORD SELBORNE, C.). oh 

(11) Though the right of support to a building 
is not of common right & must be acquired yet 
when it is acquired the right of the owner of the 
building to support for it is precisely the same as 
that of the owner of the land to support for it 
(LORD BLACKBURN). a. 

(12) Support to that which is artificially im- 
posed upon land cannot exist ex jure nature, 
because the thing supported docs not itself so 
exist ; it must in each particular case be acquired 
by grant, or by some ineans equivalent in law to 
grant, in order to make it a burden upon the 
neighbour’s land, which (naturally) would be free 
from it} (LORD SELBORNE, C.). 

(13) Ifa building is divided into floors or “‘ flats,”’ 
separately owned, the owner of cach upper floor 
or “‘ flat.” is entitled to vertical support from the 
lower part of the building & to the benefit of such 
lateral support as may be of right enjoyed by the 
building itself (LokbD SELBORNE, C.).—DALTON v. 
ANGUS (1881), 6 App. Cas. 740; 46 J. P. 1382; 
30 W. RK. 191, U. L.; sub nom. PUBLIC WoRKS 
Comrs. rv. ANGUS & Co., DALTON vw. ANGUS & Co., 
50 L. J. Q. B. 689; 44 L. 'T. $44; affg. S. C. sub 
nom. ANGUS v. DALTON (1878), 4 Q. B. I. 162, 
C. A. 

Annotations :-—A28 to (1) “pid. Lomaitro v. Davis (1881), 19 
Yh. VD. 281. Consd. Kine v. Jolly, [1905] 1 Ch. 480. 
Refd. Bell v. Love (1883), 10 Q. B. D. 547; Hughes ev. 

Percival hbase 8 App. Cas. 443; Hardaker v. Idle 

District Council, [1896] 1 Q. B. 335; Blake v. Woolf, 

11898} 2 Q. BK. 426; Jordeson v. Sutton, Southcoates & 

Drypool Gas Co., [1899] 2 Ch. 217; Penny v. Wimbledon 

U. GC. (1899), 68 L. J. Q. B. 704; Gardner v. Hodgson’s 

Kingston Breweries Co., [1900] 1 Ch. 592; Robinson v. 

Boaconsfield R. C., [1911] 2 Ch. 188 ; Padbury v. Holliday 

& Greenwood (1912), 28 IT. L. R. 491; Hurlstone ¢v. 

L. Klec. Ry. (1914), 30 T. T.. TR. 398. 8 to (2) Refd. 

Schwann v. Cotton, [1916] 2 Ch. 120. 4s to (3) Refd. 

Sturges v. Bridgman (1879), 11 Ch. I). 8523; Cory v. 

Davies, [1923] 2 Ch. 95. 48 to (4) Refd. Greenwell v. 

Low Beechburn Coal Co., [1897] 2 Q. B. 165; Edinburgh 

& District Water Trustecs rv. Clippens Oll Co. (1902), 87 

L. T. 275. As to (5) Consd. Simpson tr. Godinanchester 

Corpn., [1897] A. C. 696 ; Gardner v. Hodgson’s Kingston 

Broweriles Co., [1900] 1 Ch. 592; Union Lighterage Co. 

v. London Graving Dock Co., [1902] 2 Ch. 557. ° 

Norfolk v. Arbuthnot (1880), 5 C. P. D. 390; Goodman 


v. Saltash Corpn. (1882), 7 App. Cas. 633; JRussell vw. 
Watts (1885), 55 L. J. Ch. 1583; Harris v. De Pinna 
(1886), 33 Ch. D. 238; Terry tv. Kames, Salaman v. 


Hames, Mercers’ Co. r. FKames, [1891] 1 Ch. 658: Corbett 
v. Jonas, [1892] 3 Ch. 137; Wheaton v. Maple, [1893] 
3 Ch. 48; Chastey v. Ackland (1895), 72 L. T. 845: 
A.-G.v. Antrobus (1905), 74 L. J. Ch. 59 

11908] 1 Ch. 259; Pwilbach SL ae A Co. v. Woodman, 
[1915) A. C. 634. As to (6) Refd. Hyman v, Van Den 
Bergh, [1908] 1 Ch. 167. As to (7) Refd. Lemaitre v. 
Davis (1881), 19 Ch. D. 281; Bass v. Gregory (1890), 25 
Q. B. D. 481; Perry +. Kames, Salaman v. Kaines, 


® 


9; Cable v. Bryant, 
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Mercers’ Co. v. Kames, [1891] 1 Ch. 658; Simpson v. 
Godmanchester ry dae [1897] A. C. 696; I. R. Comrs., 
j1901) 1K. B. 416; Union Lighterage Co. ». London 
Graving Dock Co., [1902] 2 Ch. 457 ; Selby v. Whitbread, 
11917} 1 K. B. 736. 4s to (9) Consd. Union Lightcrage 
Co. v. London Graving Dock Co., [1902] 2 Ch. 557. Refd. 
Jordeson ». Sutton, Southcoates & Drypool Gas Co., 
Mad ee Ch. 217; Howley Park Coal & Cannel Co. t. 
L. & N. W. Ry., 11913) A.C. 11. As to (10) Refd. Kine 
w. Jolly, [1905] 1 Ch. 480. As to (11) Retd. Greenwell v. 
J.ow Beechburn Coal Co., [1897] 2 Q. B. 165; Southwark 
& Vauxhall Water Co. v. Wandsworth Board of Works, 
{1898} 2 Ch. 603. Ae to (12) Consd. Tone v. Preston 
(1883), 24 Ch. D. 739; Union Lighterage Co. v. London 
Graving Dock Co., [1902] 2 Ch. 557. d. Lomaitre v. 
Davis (1881), 19 Ch. D. 281 ; Goodman v. Saltash Corpn. 
(1882), 7 App. Cas. 633 ; Haigh v. West (1893), 62 L.3.Q. 4. 
532. As to (13) Refd. Tone v. Preston (1883), 24 Ch. D. 
739. Generally, Mentd. Rivers v. Adams (1878), 3 Kx. D. 
361; Duke v. Courage (1882), 46 J. P. 453; Esdaile v. 
Payne ae, 2) (1885), 53 L. T. 21; Dicker v. Popham, 
Radford (1890), 63 L. T. 379; Crawford v. Consett L. B. 
(1891), 55 J. P. Jo. 218; Smith v. Baxter, [1900] 2 Ch. 
138; Cribb v. Kynoch, [1907) 2 K. B. 548; A.-G. »v. 
Horner (No. 2), [1913] 2 Ch. 140; Kirby v. Cheasnm 
(1913), 30 T. L. R. 153; Hall v. Manchester ie oer (1914), 
111 L. T. 182; Lyell v. Hothfield, [1914] 3 K. 8. 911; 
Cox v. Coulson, [1916] 2 K. B. 177. 


5. -|—A special Act authorised the M. rail- 
way co. to construct an underground railway, 
& provided that with respect to lands under 
a highway the co. should not be required wholly 
to take such lands, but might appropriate & use 
the subsoil & under-surface. Under this Act the 
co. constructed a tunnel under a highway for the 
purposes of the railway :—Held: upon the true 
construction of their special Act the co., had with 
respect to the tunnel an interest in Jand & not 
mercly an easement; the tunnel was a ‘ heredita- 
ment” within the meaning of J.and Tax Act, 
1797 (c. 5), 5. 4, & the co., was in respect thercof 
chererahic with the land tax imposed by that 

ct. 

I think it right to notice that, in one of the 
clauses of their special Act of 1879, the interest 
of the co. in strata under-lying a highway is re- 
ferred to as an casement, which is a mere burden 
upon the proprietary right of the owner in fee. 
It may consist either in restraining, for the benefit. 
of the dominant tenement, certain uses which its 
owner might otherwise make of the servient land, 
or in compelling him to submit to uses of that land 
by others, which are not incompatible with his 
retaining the right of property. In this case, so 
long as the tunnel is used for railway purposes, 
the interest of the owner from whom it was appro- 
priated appears to me to be entirely ousted. I 
am of opinion that, in the present question, regard 
must be had to the substance & true legal character 
of the interest conferred upon the co. by statute, 
& not to general terms, occurring in the statute, 
which inaccurately describe it (LORD WATSON).— 
METROPOLITAN Ry. Co. v. FOWLER, [1893] A. C. 
416; 62L. J. Q. B. 553; 691. T. 390; 57 J. P. 
Oa 42 W. R. 270; 9 T. J. R. 610; LR. 264, 
Annotations :-— ‘ 2 C ty., [1917 

1 Ch. 299 ; ay o enue ivioy amare tenta 

Halkyn District Mines Drainage Co. v. Holywell Union 

take k 3 Ryde Rat. App. 338; Southport Corpn. v. 

Ormskirk Union Assmt. Com., {[1894]1 Q. B.196; Farmer 

v. Waterloo & City Ry., [1895] 1 Ch. 527; Westminster 

Corpn. v. Johnson, Same v. Fuller, (1904] 2 K. B. 737; 

Newton Chambers v. Hall, [1907] 2 K. B. 446; Liverpool 

orpn. v. West Derby Union Assmt. Com. (1908), 72 

- BP. 397; OC. L. Ry. v. City of London Land Tax Comrs., 


11911) 2 Ch. 467: Toronto Corpn. v. Consumers’ Gas Co., 
{1916} 2 A. c. 618. . 
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6. Interest in land.|—Goptry v. Friri (1609), 
Yelv. 159; 80 BE. R. 106. 


7. -—An action for obstructing a right 
of way is not an action concerning the freehold or 
inheritance, or title of land, &, therefore, is pre- 
vented being removed out of an inferior ct. by 
21 Jac. 1, c. 23. On removing such an action, 
recognisance must be entered into, under Inferior 
Courts Act, 1778 (c. 70), though the action is for 
damages only. A recoynisance in the alternative, 
to pay the debt & costs, or render deft. to prison, 
is bad.-- FRANKS 2. QUINSEE (1839), 2 Will. Woll. 
& H. 58; 3 Jur. 1104. 

8. -|—(1) The right of support is not an 
easement but one of the ordinary rights of pro- 
perty. 

Comrs., under an enclosure Act, made an award 
in 1770 allotting a certain portion of surface land 
to P., & the minerals underneath the same land to 
H. The award executed by P., & other land- 
owners, but not by II., contained a covenant by 
the several proprictors, parties thereto, stating 
“that the mines so allotted may for ever after 
be held & enjoyed by the persons to whom the 
same are assigned, according to the true intent of 
this award, & be worked accordingly without in- 
terruption of any other persons partics thereto, & 
those claiming under them respectively, who for 
the time being may be owners of the surface under 
which such mines are situate, & without being 
subject or liable to any action for damage on 
account of working the same, by reason that the 
surface may be rendered uneven & Jess commo- 
dious to the occupiers thereof by sinking in hollows 
or being otherwise injured ; the proprietors having 
agreed with each other to accept their respective 
allotments, subject to any inconvenience or in- 
cumbrance which may arise from the cause afore- 
said.’ Ever since the date of the award the 
surface had been occupied by P. & his assignees, 
whose interests had vested in pltf., & the mines 
by H. & his assignees, who were now represented 
by deft. Houses were buill upon the land of P. 
after the award. After they had been standing 
more than twenty years, the surface land & houses 
were injured by the subsidence of the soil, caused 
by the working by deft. of the underlying minerals. 
The working had been carried on without any 
negligence on the part of deft., & according to the 
custom of mining in the neighbourhood :~-Held: 
pltf. had acquired the title to the surface soil with 
only a qualified right of support, & subject to the 
covenant, & could not, therefore, maintain an 
action against deft. for the damage caused to the 
surface by the working of the mines in the usual 
& proper way. 

(2) An easement must be an interest In or over 
the soil; but the owner of the mines might have 
removed every atom of the mincrals without being 
liable to an action if the soil above had not fallen. 
So, if the superincumbent strata rested on the 
minerals, he might have abstracted them, & sub- 
stituted stone, or brick or any other substance, & 
would not have incurred any liability if the sur- 
face had not sunk. In such case the consequential 
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damage is the cause of action; & Stat. Limitations 
would run only from the time when the injury 
was sustained, & not from the time when the act 
was done. The award then cannot be treated as 
a grant of the surface with a qualified casement of 
support from the mines below (CRESSWELL, J.). 
(3) I am of opinion that it is competent to the 
owner of land, on or after the severance of the 
mines, to grant to the grantce of the mines the 
right to damage the surface. I cannot see how, if 
there may not be a grant of mines, & of the right 
to-enter, sink shafts, & work, there may be such 
a grant as that contended for here. Nor can I 
see how, if a grant of the right of unobstructed 
light & air, or of support of the soil, to an adjoining 
owncr, would be good, a grant of such a right as 
claimed here would not be. My brother HAYES 
said presumed grants of windows & of support 
were idle fictions, which ought never to have been 
invented: perhaps so; but the fact that they 
were shows that the inventors & everybody else 
supposed that real grants of such a nature would 
be good. But another objection is taken. It is 
said that all easements suppose a right exercised 
over the servient tenement; even in the case of 
lights it is the passage of the rays of light & of 
air; & in the support of the neighbouring soil it 
is its continuance in its place; & that the claim 
of deft. here is not to do something on pltfs.’ land, 
but merely not to be sucd for what he does on his 
own. It is no answer to this o. jection to say 
that it is exceedingly subtle. 1t certainly would 
be strange if such a right could not be given with 
a grant of an estate in the mines, but could, to a 
licence ; & yet to the latter the objection would 
not: apply. And I think the truce answer to it 
(assuming deft. claims an easement) is, that the 
rules which are applicable to owners adjoining 
vertically, which is the natural order, are not 
ro pas where there is an unusual order of 
things, viz. a division of horizontal ownership 
(BRAMWELL, B.).—ROWBOTIUAM v. WILSON (1857), 
8E.& B. 128; 2717. J. Q. B. 61; 20 L. T. 0. 8S. 
357; 3 Jur, N.S. 1297; 5 W. R. 820; 120 HK. RR. 
45, Ex. Ch.; affd. (1860), 8 H. L. Cas. 348, WT. 1. 
Annotations :—-.48 to (1) Consd. Williams v. Bagnall (1866), 
15 W. R. 272; Wakefield v. Buccleuch (1867), L. Kh. 4 Kq. 
613; Hoxt.v, Gill (1872), 7 Ch. App. 699. Apld. Smith v. 
Darby (1872), L. R. 7 Q. B. 716; Aspden v. Seddon 
(1875), 10 Ch. App. 394. Consd. Dalton v. Angus cee): 
6 ad”: Cas. 740; Bell v. Love (1883), 10 Q. B. D. 547. 
Apld. Sitwell v. Londesborough, [1904] 1 Ch. 460. Distd. 
op Auckland Industrial 


- Davies v. Powel 
) 91 L. J. Ch. 40. 
3 OK. & J. 695; 


Butterknowle Colliery Co. v. Bish 
Co-op. Co., [1906] A. C. 305. on 
Duffryn Steam Coal Co. (No. 2) (1921 
Refd. Dugdale v. Robertson (1857), : J. : 
Bonomi v. Backhouse ate kK. B. & BK. 646; Brown v. 
hills Mines Co. (1859), 34 L. T. O. S. 343 Solomon v. 
Vintners’ Co. (1859), 4 H. & N. 585; Blackett v. stare d 
1862), 1 B. & 8. 940; Shafto v. Johnson (1863), 8 B. & S. 
52, n.; Murchic v. Black (1865), 19 C. B. N. S. 190; 
Proud v. Bates (1865), 6 New Iltep. 92; Iichards v. 
Harper (1866), 4 TI. & G. 55: Woodall v. Hingley (1868), 
14 1L. T. 167; Richards v. Jenkins (1868), 18 L. T. 437; 
Bucolouch v. Wakefield (1870), L. R. 4 H. U. 377; Kadon 
vw. Joficock it OR R. 7 Exch. 379; 
(1883), 8 App; - 833; Pountney v. Clayton (1883), 
11 Q. B. D. 820; N. B. Ry. v. Park Yard Co., [1898] 
A. C. 643; Davies v. Powell Duffryn Steam Coal Co., 
{1917} 1 Ch. 488; Thomson v. St. Catharine’s College, 
Cambridge, & Mappin’s Masbro’ Old Brewery, St. 
Catharine’a College, Cambridge v. Rosse (No. 2) (1918), 
118 L. T. 758 ; Westhoughton U. C. v. W Coal ron 
Co., [1919] 1 Ch. 159. Ae to (2) Co 
(1881), 6 - Cas, 740. ar 
v. Mitchell (1886), 11 App. Cas. 
Dalton ». Angus (1881), 6 App. Cas. 740. ally, ° 
Butterley Co. v. New Hucknall Colliery Co., [1910] A. ©. 
3881; Consett Industrial & Provident Soc. v. Consett 
Iron Co., |1922] 2 Ch. 135; Consett Waterworks Co. v. 
Ritson (1889), ([1922] 2 Ch. 187, n. Mentd. Jones v. 
Tapling (1862), 8 Jur. N. S. 333; Hammersmith, eto. 


EASEMENTS AND Prorits A PRENDRE. 


° HS A Brand (1869), L. R. 4 H. L. 171; Ramsa 
B (1876), 1 App. 3 


y v. 

: ; Hall v. Byron (1877), 
Pe D. 667; G.N. pee mete Comrs., [1801] i K. a 
9. .|---DALTON v. ANGUS, No. 4, ante. 

10. ———.]—The purchaser of a piece of land 
agreed, as part of the consideration, to grant 
within a given time to the vendor a right of way, 
& to make a road with sewers leading to other 
land belonging to the vendor. The purchaser 
was unable to grant the right of way or to make 
the road & sewers until long after the time fixed, 
& the vendor brought an action for specific per- 
formance & for damages, as the other land had 
remained unproductive until the road was made : 





| Held : judgment for specific performance with 


costs must be given but no damages, as the con- 
tract was for a sale of real estate ; there being no 
distinction between a contract to grant a right of 
way & make a road & sewers, & a contract to sell 
real estate.—ROWE v. LONDON ScHooL BOARD 
(1887), 86 Ch. D. 619; 57 L. J. Ch. 179; 57 L. T. 
182; 3T. L. R. 672. 

Annotation :—Refd. Morgan v. Russell, [1909] 1 K. B. 357. 

11. Incorporeal right.] —HiewLins v. SHIPPAM, 
No. 2, ante. 

12. -——.] —(1) A railway co. gave notice of 
their intention to widen their railway, by making 
an arch over the land of P. & C., which was used 
as a manufactory. P. & C. gave the co. notice 
to take all their manufactory. The co. then gave 
the usual notices to the sheriffs to summon a 
jury to assess the value of the property—property 
in the nature of an easement comprised in the 
original notice, taking no heed of the counter- 
notice. On a bill filed by P. & C., the co. were 
restrained from procecding before the jury until 
they had agreed to purchase the whole of the 
manufactory, pltfs. undertaking to sell the same, 
& to make a good title. The co. then served 
another notice on P. & C., withdrawing the 
original notice, & giving notice of intention to 
summon a jury to assess the value of the whole 
manufactory. P. & C, tiled a second bill against 
the co. to restrain them from proceeding pursuant 
to these notices; the co. offering to submit to 
any mode of valuation, cither of the easement or 
of the whole manufactory which the ct. might 
direct, the injunction was refused, as such an 
injunction would restrain the co. from taking that 
which P. & C. had undertaken to sell, & upon 
which undertaking the original injunction had 
been granted. 

(2) A right of way is not an hereditament 
within the meaning of Lands Clauses Consolidation 
Act, 1845 (c. 18). 

(3) A right of way may be considered as a right 
upon, in, & connected with a particular property, 
but no right of way, or any number of rights of 
way, can form a part of that particular property. 

(4) A notice to take an easement is not war- 
ranted by above Act. 

(5) Where a notice & counternotice are given 
under sect. 62 of above Act, the two notices are 
to be considered, with a view to the exercise of 
the compulsory powers of the Act, as one amalga- 
mated notice.—PINCHIN v. LONDON & BLACKWALL 
Ry. Co. (1854), 5 De G. M. & G. 851; 3 Eq. Rep. 
483; 24 L. J. Ch. 417; 24 L. T. O. S. 196; 18 
J. P. 822; 1 Jur. N. S. 241; 83 W. R. 125; 48 
E. R. 1101, 1. C. & L. JJ. 


Annotations :—<As to (1) Consd. Schwinge ». London & Black- 
wall Ry. (1855), 3 Hq. Rep. 536. . Zte Met. Dist. Ry. 
& Cosh (1880), 13 Ch. D. 607. 48 to (2) Refd. G. W. Ry. 
v. Swindon & Cheltenham Ry. (1884), 9 App. Cas. 787. 
As to (3) Consd. G. W. Ry. v. Swindon & Cheltenham Ry. 

App. Cas. 787. 4s to (4) Consd. v. Mid. 
y. (1860), 3 L. T. 533. Generally, Mentd, Haynes v. 
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Taynes Seed Drew, © — oat é London. oaeega of 

Chinmittes, (18921 9 Ch. 242. 0 ows Joint 

18. ———.|—-(1) A railway co. was entitled by 

special Act to acquire compulsorily an casement 

f tunnelling under land, unless a jury should 
etermine that such easement could not be ac- 
juired by the co. without material detriment to 
he remainder of such land :—Held: the co. 
night enter upon the land for the purpose of 
naking the tunnel under Lands Clauses Consolida- 
ion Act, 1845 (c. 18), upon depositing the value 
of the easement & could not be compelled to 
leposit the value of the whole land. 

(2) J ask myself whether this easement, or the 
right to construct this tunnel, is or is not a heredita- 
ment of some tenure. .It appears 10 me to be 
plainly a hereditament (Fry, J.).—UI.LL v. Mip- 
LAND Ry. Co. (1882), 21 Ch. D. 143; 51 J.J). Ch. 
774; 4717. T. 225; 30 W. R. 774. 

Annotation :—As to (2) Consd. G. W. Ry. v. Swindon & 

Cheltenham Ry. (1884), 9 App. Cas. 787. 

14. Incorporeal hereditament.] — By a spccial 
Act the S. co. were authorised to make a railway 
& to carry it across the railway of the G. co. at 
one point by a bridge over & at another by an 
archway under that railway, the archway to 
remain the property of the G. co. he Act, by 
sect. 8, which was inserted at the instance of the 
G. co. for their protection provided that the S. co. 
should not purchase & take any land of the G. co. 
which the S. co. were authorised to use, enter 
upon or interfere with, but that the S. co. might 
purchase & take, & the G. co. should sell & grant 
accordingly an easement or right of using the same 
in perpetuity for the purposes of the Act; & by 
sect. 9, that if any dispute should arise respecting 
the matters aforesaid it should be settled by an 
arbitrator to be appointed under the Act. J.ands 

Nauses Consolidation Act, 1845 (c. 18), except 
where expressly varied by the special Act, was 
incorporated therewith & it was enacted that the 
words & expressions to which meanings were 
assigned by the above Act should have the samme 
respective meanings unless there was something 
in the subject or context repugnant to such con- 
struction. The S. co. gave the G. co. a notice to 
treat: for the purchase of an easement or right in 


or over lands of the G. co. for the purposes of the | 


crossing, & shortly afterwards a notice of their 
desire to enter upon & use the lands for those 
purposes, & of their intention to apply to the 
Board of Trade to appoint a surveyor to determine 
the value of such easement or right. The valua- 
tion Was made, & the S. co. deposited the amount 
& entered into a bond under sect. 85 of the 1845 
Act. The G. co., having brought an action for 
an injunction to restrain the S. co. from entering 
or continuing upon the lands mentioned in the 
notice to treat, or from putting in force any of the 
powers of the special Act or of the 1845 Act in 
relation to the compulsory purchase of land, on 
the ground that the capital of the S. co. had not 
been duly subscribed as required by sect. 16 of the 
1845 Act :—Held: 


(1) the S. co. could not be | 


restrained on that ground; (2) the assertion of | 


the rights conferred b t. 8 of the special Act 
& y Sec S Pp : was an incorporeal hereditament annexed to the 


was not a “ putting in force of the powers of the 


1845 Act or of the special Act in relation to thc , 


compulsory taking of land”; 


Act would constitute ‘land’ within sect. 16 of 
the 1845 Act yet the case had been taken out of 
the compulsory powers of that Act by sect. 8 of 
the special Act. 

We have, therefore, before us not the case of 


even if the per- ; 


petual easements created b ct. 8 of the special | 
ey a” | | of the land leased, & was consequentl 


een ee 


Il 


any known easement, or of any hereditament of 

any tenure known to the law, but a right the result 

of a Parliamentary arrangement of a peculiar & 
special nature (LORD FrrzGERALD). 

_ It is clear to me that it is what the Statute calls 

it, an casement, or rather cascments, & nothing 

more. ... The respondents’ estate or interest 
then is (if an hereditament at all) incorporeal.... 

I am of opinion then that ‘“ hereditaments ” 

includes ‘‘incorporeal hereditaments’? (LORD 

BRAMWELL).—GREAT WESTERN Ry. Co. v. SWIN- 

DON & CHELTENHAM Ity. Co. (1884), 9 App. Oas. 

787; 53 L. J. Ch. 1075; 51 1. T. 798; 48 J. P. 

821; 32 W. R. 957, H. L. 

Annotations : —As to (1) Refd. Charlton v. Nolleston (1884), 
28 Ch. D. 237; M., S., L. Ky. v. Sheffield & Sout. 
Yorkshire Navigation Co. (1890), 6 T. L. R. 414; Taff 
Vale Ry. v. Cardiff Ry., [1917] 1 Ch. 209. 48 to (2) Apld. 
Re Gerard & Beecham’s Contract, [1804] 3 Ch. 295; 
Re C. & S. L. Ry. & St. Mary Wovlnoth & St. Mary 
Woolchurch Haw, [1903] 2 K. B. 728. 

15. .|—By an agreement under seal 
dated 1854, & made between H., the owner in fee 
of land, & a railway co., while a bill, which subse- 
quently became an Act, was before Parliament to 
enable the co. to construct certain railways in- 
tended to pass to a great extent over H.’s land, it 
was agreed that H. should, immediately after the 
passing of the bill, grant to the co., by lease in 
the form set out verbatim in the agreement, a 
‘“ way-leave’’? over his land, with the right to 
make & use the railways thereon. The form of 
lease so embodied in the agreement purported to 
grant to the co. a way-leave & right to make & 
use the railways, or such parts thereof as were to 
pass over H.’s land, for the term of 1,000 years, 
the co. paying to H. a specified rent. on coal 
carried over any part of the railways compre- 
hended in the special Act, to Port B. The form 
of lease gave IL. powers of distress & entry for 
non-payment of rent, & contained a covenant by 
the co., with L., to pay the rent to him. No 
formal lease was ever exccuted, but the co. 
entered on I1.’s Jand & constructed the railways. 
One of them, the M. branch, partly crossed H.’s 
Jand, & coal was carricd over it to B. For up- 
wards of forty years from the date of the agree- 
ment rent was paid by the co. for coal carried over 
this branch so far only as it crossed H.’s land, the 
parties acting throughout on the assumption that 
under the agreement no ren! was payable for coal 
not carried over IT.’s land. In an action brought 
by I.’s successor in title to the land against the 
co., Claiming that, according to the true construc- 
tion of the agreement, rent was payable for coal 
passing over any part of the M. branch to B., 
whether it crossed his land or not :—-Held: (1) the 
agreement with the embodied form of Icase was 
not an executeory instrument, but must be con- 
strued as an agreement, complcte in all its terms, 
for a lease of a way-leave for 1,000 years over 
Tl.’s land ; (2) the agreement could not be regarded. 
as an ancient document capable of being construed 
by the light of contemporancous usage, but must 





' be construed according to its literal meaning, 


namely, that rent was payable for ccal carried 
over any part of the M. branch to B., whether it 
crossed [1.’s land or not ; (3) the way-leave granted 


land in the hands of Il. cr his successors in title ; 
(4) the rent, whether for coal carried over H.’s 
Jand or not, must be regarded as payable in respect 
payable 
to plitf. as the owner of the reversion within 32 Hen. 
8, c. 34, 8. 1, & not to H.’s legal personal repre- 
sentative, there being sufficient privity of estate 
between the owners of the land over which the 
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Sect. 2.—Characteristics: Sub-sects. 1, 2 & 3, A.] 


way-leave was granted & the co. to enable such 

owners to sue the co. on its covenant. NORTH 

EASTERN Ry. Co. ». Hastines (LorD), [1900] 

A. C. 260 ; 69 L. J Ch. 516 5 82 L. T. 429 ; 16 

T. L. R. 325, H. L.; affy. 8. C. sub nom. HAstTiInas 

(LORD) v. NorrHo EASTERN Ry. Co., [1899] 1 

Ch. 656, C. A. 

Annotations :—As to (2) Refd. Van Diemen’s land Co. v, 
Table Cape Marine Board, [1906] A. C. 92: Watcham v. 
Kast. Africa Protectorate, (1919) A. C. 533. As to (4) 
Refd. Brown v. Poto, {1900] 2 Q. B. 653. Generally, 
Mentd. A.-G. r. Tamworth R. D. C. (1901), 85 1. ‘I’. 190; 
Kekorsley 7. Wigan Coa] & lron Co. (1910), 102 L. 'T. 264 ; 
Nong Kong & China Gas Co. v. Gillen (1914), 110 L. T. 859, 


16. Settled Land Act, 1882 (c. 38), 
s.2 (10).J}—An casement is not an incorporeal 
hereditament within the above sub-sect.-—Re 
BROTHERTON, LROTHERTON v. BROTITERTON, Re 
MARKHAM’S SETTLEMENT (1907), 77 L. J. Ch. 58 ; 
97 L. T. 880; 52 Sol. Jo. 443; on appeal (1908), 


77 L. J. Ch. 373, C. A. 
Annotation :—Mentd. Zée Westminster’s 8S. E., Westminster 
v. Shaftesbury, [1921] 1 Ch. 585. 


17. Whether rent may issue out of ease- 
ments.|——M. granted to J. a leasehold interest in 
certain premises, for the term of 30 years, to be 
computed from Mar. 10, 1839. On Nov. 10, 
1846, J. demised to deft. the same premises for 
the term of 23 years, reserving a rent, & afterwards 
assigned his interest to pltf. Plif. sued to recover 
arrears of rent. By the deed entered into by 
deft. & J. licence & liberty was giv: n to deft. to 
use, during the continuance of the demise, a certain 
railway, jointly with J. Pltf. had after the 
assignment to him, & before the rent for which 
the action was brought, became due, prevented 
deft. from using the railway :—Held: this con- 
rtituted no answer to the action, as the rent issued 
out of the thing demised, & not out of the ease- 
ment to use the railway.— WILLIAMS v. JTAYWARD 
(1859), 1 W. & KW. 1040; 28 bo. Q. iB. 2743 88 
L. T. O. S. 344; 5 Jur. N.S. 141735 7 W. RR. 563 ; 
120 E. R. 1200. 

Annotations :—Retd. Kvans 7. Robins (1863), 11 L. T. 211: 


Chappell +. Mason (1894), 10 I. L. Tt. 404. Mentd. Wedd 
v. Porter, [1916] 2 K. LB. 91. 


18. -]—Lands Clauses Consolidation Act, 
1845 (c. 18), s. 10, empowers an absolute owner to 
sell land to the promoters of an undertaking for 
“‘an annual rentcharge”’ & sect. 11 charges the 
*‘ yearly rents reserved’ upon the rates payable 
under a special Act. Liverpool Corpn. Water- 
works Act, 1855 (which incorporates Lands Clauses 
Act) by sects. 2 & 3, enables the corpn. to purchase, 
& persons empowcred by Lands Clauses Act to 
convey lands, to grant lands & casements, “‘ at an 
annual or other rent.’’ Under above Acts a 
limited owner conveyed land & an absolute owner 
granted easements to the corpn. In both cases 
a perpetual yearly rent was reserved :—Held: the 
Liverpool Act, ss. 2 & 3, extended the provisions 
of Lands Clauses Act, ss. 10 & 11, & gave to a 
limited owner the same power of selling for a 
rentcharge as an absolute owncr, & also enabled 
an easement to be purchased for a rentcharge, so 
aia the rents reserved were charged upon the 
rates. 

Although rent cannot issuc out of an easement 
at common law, yet it may by statute.—He 
GERARD (LORD) & BEECHAM’S CONTRACT, [1894] 


Se RAPER th TEE NEG OE 








20 i. General rule.j—There is no 
such thing as an “* casement in BB ”’ 
in the proper sense of the words; an 
easement must be appurtenant to 
some particular picce of land, or to the 
ownership of a particular piece of land. 


20 ii. 








ment with 


| 
| 


| —MILLER v. TIPLING (1918), 43 O. L. R. 
PART I. SECT. 2, SUB-SECT. 2. 88; 43 D. L. R. 469,—CAN. 


-l—Deft. claimed a right 
of way over ner *s land under an agroe- 

.» who was entitled to a 
right of way over the land in question 
as appurtenant to land owned by him: | 


EASEMENTS AND PRoFIts A PRENDRE. 


3 Ch. 205; 63 L. J. Ch. 695; 71 L. T. 272; 42 
W. R. 678; 7H. 519, C. A. 

See, generally, RENTCHARGES & ANNUITIES. 

19. Right of distress on land occupied as ease- 
ment.|—Can (a distress) be made upon a tart 
situated upon land which is not parcel of the 
demise-land of which the tenant has at most an 
easement ?... ; ; 

The total absence of all clear & direct authority 
upon such a point is, I think, decisive against it 
(ALEXANDER, C.B.).—-CAPEL v. BuszARD (1829), 
6 Bing. 150; 3 Y. & J. 3443; 3 Moo. & P. 480; 
130 EK. R. 1237; affg. S. C. sub nom. BUSZARD v. 
CAPEL (1828), 8 B.&(. 141; 6L. 3.0.8. K. B. 


267... 
Annotations :-- Apld. Perring v. Emerson (1205), 79 
L. J. kK. B. ‘oh Refd. Tiiaeook ». Austin (1863), 14 


G. B. N. S. 634. Mentd. Cuthbert v. Robinson (1882), 
51 Iu. J. Ch, 238. 


——.]-- -See, generally, DISTRESS. 


SuB-SECT. 2.—-Mustr BE APPURTENANT TO LAND— 
No EASEMENTS IN GROSS. 


20. General rule.|—In an action of trespass 
defts. justified under a right of way supposed to 
have been conveyed to them by S. The deed was 
set out by pltf. & the description of the parcels 
conveyed contained the following words: ‘“* To- 
gether with al] ways, etc., particularly the right 
& privilege to & for the owners & occupiers of, etc. 
(the premises conveyed) & all persons having 
occasion to resort thereto, of passing & repassing 
for all purposes in, over, along, & through a certain 
road,” ete. (describing the locus in quo). Defts. 
in their plea, after stating the conveyance to S. in 
the terms of the deed, & deducing their title from 
S. under a conveyance to them of the same “‘ lands, 
tenements, hereditaments, premises, & appur- 
tenances,” as those conveyed to him by the above- 
mentioned deed, alleged that they being owners 
& occupiers of the premises, & having occasion for 
their own purposes to use the right & privilege 
granted by the conveyance to S. did on foot, etc., 
pass & repass (for the purposes of them, defts., 
along the road, etc. (the locus in quo) :—Held: 
(1) the right granted by the conveyance to S. was 
not restricted to a user of the road for purposes 
connected with the enjoyment of the land con- 
veyed to him by the same deed; (2) the con- 
veyance to defts. of the land conveyed to S. & its 
appurtenances, could not give defts. as owners & 
occupiers of that land, a right of road over other 
land for purposes unconnected with the enjoyment 
of the land of which they were owners & occupiers, 
& therefore did not pass to them the rights which 
S. had over the locus in quo. 

A vendor cannot create rights not connected 
with the enjoyment of the land & annex them to 
it ; nor can the owner of land render it subject 
to a new species of burden, so as to bind it in the 
hands of an assignee.—ACKROYD v. SMITH (1850), 
10 C. B. 164; 19L. J.C. P. 315; 15L. T. 0.8. 
395; 14 Jur. 1047; 188 E. BR. 68. 


Annotations :—As to ft Conad. anoEpe v. Bruinfitt (1873), 
8 Ch. App. 650. Distd. Simpson v. Godmanchester Corpn.. 
{1897} A. C. 696. Refd. Michards v. Hlarpor (1856), 35 
L. J. Ex. 130; Skull v. Glenistor (1864), 16 C. B. N.S. 81; 
Shuttleworth v. Le Fl (1865), 19 C. B. N. S. 687; 


Nuttall v. Bracewell (1866), L. R. 2 Exch. 1; Edgar v. 


the right of way to which 





| ——Held: 
| RR. was entitled could not by agreement 
be transferred in gross to deft., for no 
; ohe can havo such a way but he who 
| has tho Jand to which it is appondant.— 
DOREY v. RAFUSE (1919), 52 N. 8. R. 
| 61.—CAN 


20 iii. ——.]}—There is no _ such 


Part I.—NaturE AND CHARACTERISTICS OF HASEMENTS. 


L. T. 732; 
Thames Con- 


English Fisheries Special Comrs. (1870), 23 
20 - R. 903; 
As to (2) Exrid. 


Royal v. Yaxley (1872), 20 W 
servators v. Kent, [1918] 2 K. B. 272. 
Thorpe v. Brumfitt (1873), 8 Ch. 
Richards v. Harper (1856), 35 L. J. Ex. 130: London & 
Westminster Loan & Discount Co. v. Drake (1859), 6 
C. B. N. 8S. 798; Bailey v, Stephens (1862), 12 C. B. N.S. 
91; Ellis v. Bridgnorth Corpn. (1863), 15 C. B. N.S. 52: 
Hill v. Tupper (1863), 2 H. & C. 1213 Chosterfield ». 
Harris, [1908] 2 Ch. 397; A.-G. v. Horne (No. 2), [1913] 
2 Ch. 140. Generally, Mentd. Saunders v. Latcham 
(1855), 4 W. BR. 97; Limmoe2r Asphalte Paving Co. v. 
1. R. Comrs. (1872), L. R. 7 Exch. 211; Luker v. Dennis 
etter Fes D. 227; G. N. Ry, v. I. R. Comrs., (1901) 


21. -}—A prescriptive right to go upon 
the foreshore & to place & let on hire chairs & 
seats on the sands for profit cannot be claimed as 
the Prescription Act, 1832 (c. 71) does not apply 
to casements in gross.—RAMSGATE CORPN. v. 
DEBLING (1906), 70 J. P. 132; 22 T. L. R. 369; 
41. G. R. 495. 

22. Whether appurtenant to incorporeal here- 
ditament.]-—A several fishcry may exist either 
apart from or as incident to the ownership of the 
soil over which the river flows; but where a 
several fishery is proved to exist, the owner of the 
fishery is to be presumed, in the absence of evidence 
to the contrary, to be the owner of the soil, 
whether it is a navigable river or a river neither 
public nor navigable. The use of.the word 
‘“‘ several ”’ or ‘ separalis piscaria ”’ is not necessary 
to create a several fishery. The grant of ‘ weirs ”’ 
is a grant not of a mere right of fishing, but of a 
corporeal hereditament consisting not only of the 
soil on which any particular weir is constructed, 
but of the soil over which the river runs, & upon 
which there is the right to construct weirs for the 
purpose of taking fish. A grant purporting to 
give a definite length of several fishery may still 
be a good grant of a several fishery in part of the 
river so included though as to other part of it the 
Crown, at the time, had no several fishery to give. 

Semble : an incorporeal right of way along both 
banks of a river may be appendant to an incor- 
poreal right of fishing, the one being capable of 
union with the other without any incongruity.— 
HANBURY v. JENKINS, [1901] 2 Ch. 401: 70 
L. J. Ch. 730; 65 J. P. 6815 40 W. RR. 6153; 17 
T. L. R. 539. 

An aon :—Mentd. Beaufort v. Aird (1901), 20 T. L. RR. 





23. ——-.]—In order to found a claim to an 
casement ... there must be a dominant tenement 
to which the easement can be attached. I can 
find no authority for the suggestion that a right 
of way can be considered to be such a dominant 
tenement for the purpose of having such a right 
attached to it (LORD ALVERSTONKE, C.J.).---A.-G. v. 
COPELAND, [1901] 2 K. B. 101; 70 L. J. K. 1. 
612; 84L. 1. 562; 65 J.P. 581; 49 W. RR. 489; 
17 T. L. HK. 4223 reved. on other grounds, [1902] 
1K. 3B. 690, C. A. 

Annotation :—Mentd. ‘Thomas ce. Gower Ke D. C., (1922) 

2K. B. 76. 


ee 


3.—-DOMINANT AND SERVIENT 'TENE- 
MENTS. 
A. In General. 
24. Necessity for dominant & servient tene- 
ments.|— MouNSEyY vt. Ismay, No. 3, ante. 
25. Distinguished from running powers over 
railway.|—The entry by a railway co. on land for 


SUB-SECT. 
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thing as an cascment in gross in the | ADAMSON (1920), 48 0. L. Ki. 24 


App. 650. Refd. - 
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the purpose of diverting over it a public way 

which ran over lands already in the occupation of 

the co., is an entry with a view to the permancnt 
user of the land within Lands Clauses Consolidation 

Act, 1845 (c. 18), s. 84; & no entry for such pur- 

pose is lawful, except on payment of the proper 

purchase-moncy. 

It appears clear that to create an easement 
over land you must possess the ownership of the 
land. Every easement has its origin in a grant 
express or implied. The person who can make 
that grant must be the owner of the land. But I 
must also observe that it appears to me to be an 
incorrect expression to speak of this as an case- 
ment. ‘There can be no easement properly so 
called unless there be both a servient & a dominant 
tencment. There is in this case no dominant 
tenement whatever. There can be no such thing 
according to our law, or according to the civil 
law, as what I may term an easement in gross 
(LORD CairNs, L.J.).—-RANGELEY v. MIDLAND 
Ry. Co. (1868), 3 Ch. App. 306; 37 lL. J. Ch. 313 5 
18 L. T. 69; 16 W. R. 547, L. JJ. 

Annotations :—-Refd. Simpson v. Godmanchester Corpn. 
(1895), 64 L. J. Ch. 837; A.-G. v. Copeland, [1901] 2 
K. B. 101 (see [1902] A. C. 690). Mentd. Beauchamp v. 
(i. W. Ry. (1868), 3 Ch. App. 745; Dowling v. Pontypool, 
Cacrleon & Newport lly. (1874), L. R. 18 ra peat ; Pugh 
v. Golden Valley Ky. (1879), 41 I. T. 30; Loosemore v, 
Tiverton & North Devon Ry. (1882), 22 Ch. D. 25; 
Wilkinson v. Hull, Barnsley & West Riding Junction Ry. 
& Dock Co. (1882), 46 L. TI’. 455; Macfie v. Callander & 
Oban Ry., [1898] A. C. 270; Schweder ». Worthing Gas 
Light & Coke Co. (No. 2), [1913] 1 Ch. 118. 

26. —--.]—An action for trespass to land to 
which pltf. has an undisputed possessory title is 
not an action in which the title to any corporeal 
hereditament is in question, & is therefore triable 
in a county ct. 

A public right of navigation is not an casement 
within County Courts Act, 1888 (c. 43), 5. 60, so 
as to oust the jurisdiction of the county ct. where 
such a right is in question. 

Deft. claims only an casement to do what he 
has done. No doubt the term “ easement ”’ has, 
somewhat loosely & inaccurately perhaps, but 
still with sufficient accuracy for some purposes, 
been said to define the case of a public right of 
way, in which case there exists no dominant & 
servient, tenement ; but in strictness & according 
to the proper use of legal language, the term 
“ casement ”? docs imply a dominant tenement in 
respect of which the casement is claimed, & a 
servient tenement upon which the right claimed 
is exercised (LORD COLERIDGE, ©.J.).— HAWKINS 
v. Rurrer, [1892] 1 Q. B. 668; 61 L. J. Q. B. 
146; 40 W. Rt. 238; 36 Sol. Jo. 152, D.C. 
Annotation ;: ~ -Refd. Howorth v. Sutcliffe, [1895] 2 Q. B. 358. 

27. -——-.]-—But if it is an easement it is 
elementary to say that you must have a dominant 
& servient tenement. You cannot have «a domin- 
ant tenement without some definition of what 1s 
the tenement which gocs by the name of the 
servient tenement. ... You cannot have a servicent 
tenement without an area. You must have lincs 
defining some area (Cozens-HARvy, M.Il.).— 
WOODMAN v. PWLLBACH COLLIERY Co., Lip. 
(1914), 111 L. T. 1069, C. A.; affd. sub nom. 
PWLLUBACH CoLlieRY Co., Lrp. v. WOoDMAN, 
(1915) A. C. 634, H. L. 

Annotations :-—Mentd. Priest v. Manchester Corpn. oT 
84 LL. J. K. B. 17343 Malzy v. Kichholz, [1916] 2 K. B. 

308; Phelps (1916) 2 Ch. 255; 

A.-G. v. Cory, Kennard r. Cory, [1921] 1 A. C. 521 5 

Hansford ». Jago, [1921] 1 Ch. 322; Cory ». Davies, 

[1922] 2 Ch. 95. 


wv. City of London Corpn., 
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as an cascment in gross.—DOUSLIN tv. 
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proper sense of the word.—-ADAMSON O. W. N. 325.--CAN. BROWNILER (1884), 3 N. Z L. RC. A. 
v. BELL TELEPHONE Co, OF CANADA, | ; 51.—N.Z. 
BELL TELEPHONE Co. OF CANADA t. | 20 iv. ——..J]—There is no such thing , 


14 
See, Be Chersoleteetiee: Sub-sect. 3, B. & C. (a) 


~ -B. Benefit of Dominant Tenement. 


28. Servient owner acquires no right to con- 
tinuance.]—Before 1800, a canal co., under powers 
of an Act of Parliament, diverted for the purposes 
of the canal a considerable part of the water from 
a brook which flowed through pltf.’s land, at a 
point above pltf.’s land, the rest of the water 
continuing to flow in its natural channel. In 
1847 an Act was passed authorising defts., a rail- 
way co., to purchase the canal, to discontinue the 
use of it, & to fill it up, & sell such parts as were 
not. used for the railway. Under these powers the 
use of the canal was discontinued in 1853; & in 
1864 defts. made a cut by which they restored to 
the brook at a point above plti.’s land the water 
which had been. diverted from it. In 1865 defts. 
conveyed the part of the canal on which they had 
made the cut to a purchaser in fee. The bed of 
the stream, owing to the diminished scour of the 
water from 1800 to 1853, had been silted up, so 
as to be insufficient to carry off the water coming 
down in extraordinary floods. In 1866 such a 
flood occurred ; the water overflowed pltf.’s land 
& damaged his crops :—Held: there being no 
obligation imposed upon the canal co. to continue 
the diversion, pltf. had no right of action. 

An easement exists for the benefit of the 
dominant owner alone, & the so-rvient owner 
acquires no right to insist on its continuance, or 
to ask for damages on its abandonment (Cocxk- 
BURN, C.J.). 

The right of diverting water which in its natural 
course would flow over or along the land of a 
riparian owner & of conveying it to the land of the 
party diverting it, the servituo aquae ducendace of 
the civilians, is an casement well known to the 
law of this as of every other country. Ordinarily 
such an easement can be created, according to the 
Jaw of England only by grant or by long combined 
enjoyment from which the existence of a former 
grant may be reasonably presumed. But such a 
right may, like any other rights, be created in 
derogation of a prior right by the action of the 
legislation (COCKBURN, C.J.).—-MAsON ». SHREWS- 
BURY & HEREFORD Ry. Co. (1871), L. It. 6 Q. B. 
578; 40 L. J. Q. B. 293; 25 LL. T. 239; 36 J.P. 
324; 20 W.R. 14. 

29. Exercise of easement beneficial to other 
owners.|—-An casement, exercised for the benefit 
of the dominant estate, is not invalid merely 
because from the very nature of the right its 
exercise by the dominant estate confers some 
benefit upon other tenements. 


ee ere 


PART I. SECT. 2, SUB-SECT. 3.—B. 


a. General rule.}—A_ right of way 
DPPUE nan oxists solely for the benefit 
of the dominant tenement, & apart | 
therofrom has no existonce.—Rxweaci | 
ee J.) Co. vt. CROBLAND (1919), 43 | —&. AF. 

e J. R. 209 : 45 DD. Il. Rh. 140.—CAN. 

,28 i. Servient owner acquires no | 
right to continuance.}—The owner of a 
servicnt tenement who takes wator by 
an artificial stream from the dominant | 
tenement, created by the owner of the | 
latter for his own convenicnco for tho 
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_28 ii. ——-.}-—-Tho owner of a ser- 
vient tonvment cannot. by prescription 
acquire a portion of the don 

| owner’s servitude.—DREYER v. LET- 

TERSTEDT’S EXKcuTOR (1865), 5 8S. 88. 


PART I. SECT. 2, SUB-SECT. 3.—-C. (a). 


$3 i. Servient owner cannot 
more di. 
r of the servicnt land can do - 
nothing which tends to render the | 
oxercise of the servitude less convenient 





HASEMENTS AND Prorits A PRENDRE. 


The corpn. of G. as owners of certain lands had 
for more than 200 years opened as of right the 
gates of certain sluices or locks belonging to od et 
upon the river O. in time of flood or likelihood of 
flood in order to prevent damage to those lands :— 
Held: the casement was good & was none the 
worse because the exercise of it also benefited 
lands belonging to other persons; & the corpn. 
could maintain their right either by Prescription 
Act, 1832 (c. 71), a. 2, or by the fiction of a lost 
grant.—-SIMPSON v. GODMANCHESTER CORPN., 
[1897] A. C. 696; 661. J. Ch. 770; 77 L. T. 409 5 
13 T. L. R. 544, H. 1.3 affy., [1896] 1 Ch. 214, 
3. A. 

Annotations :—Mentd. Creyke vv. 


Corpn. (1896), 12 T. L. R. 383 ; 
(19{3] 2 Ch. 140. 


C. Burden on Servient Tenement. 
(a) In General. 


30. Whether servient owner bound to repair.] 
—POMFRET v. RicROFT, No. 482, post. 

31. —-—.]—Where a servitude of support to 
a highway by a wall has been acquired, the owner 
of the highway, & not the owner of the wall, in 
the absence of express stipulation to that effect in 
the instrument, if any, creating the easement, is 
bound to repair the wall when out of repair & 
insufficient to support & maintain the highway. 

Semble: such stipulation, covenant, or obliga- 
tion cannot be inferred merely from the fact that 
the wall has been on several occasions repaired 
by the owner of the wall or his predecessors in 
title. 

As a general rule casements impose no personal 
obligation upon the owner of the servient tenc- 
ment to do anything; the burden of repair falls 
on the owner of the dominant tenement (LOPES, J.). 
—Srockport & HypE Diviston oF MACCLESFIELD 
HunprRED Hiuguway BuARD v. GRANT (1882), 51 
L. J. Q. B. 3857; 46 L. T. 388. 

32. —-—.]|—JONEs v. PRITCHARD, No. 229, post. 
.|-—See, also, BOUNDARIES, Vol. VIJ., pp. 
291, 202, Nos. 173~187. 

33. Servient owner cannot make enjoyment 
more difficult.|—JONEs v. PRITCHARD, No. 229, post. 

Construction, alteration & repair of way.|—-Sce 
Part VII., Sect. 6, sub-sect. 3, D., post. 

Alteration & repair of watercourses.| —Sce 
Part IX., Sect. 2, sub-sect. 4, post. 

Repair of water rights.|——-See Part IX., Sect. 3, 
sub-sect. 3, post. 


Hatficld Chase Lovel 
A.-G. v. Horner (No. 2); 





(b) Increase of Burden. 


34. Whether burden can be increased —Right 
of way.|—If A. has a way from C. to B. & occupies 
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default of the owner of the dominant 
tenoment.—Mount Hurr Roap Dis- 
TRICT (INHABITANTS) ¥. DENT (1896), 
14 N. Li L. Rh. 113.—N.Z. 

b. Afust not be cxcessive.j-—There 
can be no prescriptive right in the 
nature of a servitude or easement so 
large as to preclude the ordinary uses 
nake of Pen the an of the onan 

-  affected.—-DYCFE v. HAY (Lapy) (1858 
Tho Pro- + Macq, 305.—SCOT. Lara 
c. Knowledge of servient owner.) 


ant 


i ~ or the purpose of acquiring a right 


! 

surpose of discharging surplus water | than it was at tho date of its creation— of way or other eascment under 
upon the servient tonoment, acquires | WHRELER t, Brack (1887), M. L. R. . Limitation Act, 1877, s. 26, it is not 
no right to insist upon the continuance | 2 Q. KB. 139; 9L.N. 202; 148.0. K. necessary that the enjoyment of the 
of the flow, which may be terminated | 342.—CAN. easement, should be known to tho 
by the owner of the dominant tene- 33 il. ——-.]—-Tho owner of the servient owncr.—ARrzan vy. RAKHAL 
ment; & the fact that the burden | servient tenoment has no right to . CHUNDER Roy Cnowpnry (1883), 
has been imposed for over forty years | ombank out, as against the owner of 1. L. R. 10 Cale. 214.—IND. 

docs not alter the character of the | the dominant tenement, water ontitled 


& convert tho dominant 
into a serviont tenomont.—OLIVER v. 
LOCKIE (1895), 26 O. R. 28.—CAN. 


casement, 


to flow through the se 
because such water has 
fully added to without any act or 


PART I. SECT. 2, SUB-SECT. 3.—C. (b). 
841i. Whether burden can be 
creascd—Right of way.J}—A right 


t tenement, 
in- 
of 


mn wrong- 
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lands beyond O. he cannot justify using the way 
to those lands. 

Prescription presupposed a grant, & ought to 
be continued according to the intent of its original 
creation (per CuR.).—UOWELL v. KING (1674), 1 
Mod. Rep. 190; 86 K. R. 821. 

Annotations :—Consd. Skull v. Glonister (1864), 16 C. B. N.S. 
s . Lawton v. Ward (1696), 1 ~- Raym. 753 

Allan v. Gomme (1840), 11 Ad. & El. 759; Finch v. G. W. 

Ry. (1879), 5 Ex. D. 254. 

35. : ]—(1) Under a right of way 
over a close to a particular place, a man cannot 
justify going beyond that place. Therefore if a 








deft. justifies passing along a private way under a 


right of way to a close called A., pltf. may reply 
that he went beyond A. In an action for spoiling 
pltf.’s way with deft.’s carriages, deft. may 
justify going along the way with the carriages of 
a third person, having a right to go along the way. 
(2) A man may prescribe for a way in himself & 
all those whose estate he has, without showing 
that the way is appurtenant to his estate. If he 
states that he was seised of two closes, & that he 
& all those, etc., had a right of way, tanquam ad 
tenementa spectantem, the ct. will reject the words 
‘“* tanquam ad tenementa spectantem,”’ as surplusage. 
~--LAWTON v. WARD (1696), 1 Ld. Raym. 75; 91 
rae 046; sub nom. LAUGHTON v. WARD, 1 Lut. 
111. 








Annotations :-—As to (1) Consd. Skull v. Glenister (1864), 16 
O.B.N.8. 81. Refd. Allan v. Gomme (1840), 11 Ad. & El. 
759; Holt ». Daw (1851), 16 Q. B. 990; Finch v. G. W. 
Ry. hte , 5 Kx. D. 254. Generally, Mentd. Atkinson v. 
Teasdale (1772), 2 Wm. BI. 817. 

36. — ——.]—SKULL v. GLENISTER, No. 706, 
post. 
37. —— -|—(1) The immemorial user of 


a right of way for all purposes for which a road 
was wanted in the then condition of the property, 
does not establish a right of way for all purposes 
in an altered condition of the property where that 
would impose a greater burden on the servicnt 
tenement. Where a road had been immemorially 
used to a farm not only for usual agricultural 
purposes, but in certain instances for carrying 
building materials to enlarge the farmhouse & 
rebuild a cottage on the farm, & for carting away 
sand & gravel dug out of the farm :—Held: that, 
did not establish a right of way for carting the 
materials required for building a number of new 
houses on the land. 

Is there any such evidence of user for purposes 
beyond what was necessary, & beyond what. was 
reasonably required for the occupation of the land 
in its existing state, as that we can find that the 
right extends beyond that ? I agree, if we found 











passage was granted over certain land 
or agricultural purposes :—-leld : the 
passages could not be used for the pur: 
poses of a coal oil refinery & trade, 
which aggravated the servitude & 


| 
| 
| 
| 
| 
| 
! 
| 
| 


such accumulations 
_ inerease of flow, they had aggravated 
the servitude of the lower land, & | 
to that extent had no right to demand 
a free course for the water sent down 
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that several houses had been built from time to 
time, & that the owner had carried the materials 
over this road, & the occupiers of the new houses 
had used the road, we might infer that the right 
of way was not to be confined to those particular 
houses, because that was not the original grant, 
but that the parties contemplated building 
generally at the time of the original grant, & 
intended to include in if a right of way to all 
future houses. I will not say that there is no 
evidence here of such a right, but there is not 
sufficient evidence for us to act upon, or to lead 
us to say that there is a right beyond what is 
necessary & reasonable for the occupation of the 
premises as a farm (MELLISH, L..J.). 

(2) Semble: the fact that the occupicrs of the 
farm, in passing with carts from a particular point 
to a certain gate over a common on which no 
definite road was marked out, did not keep to 
one line, but used several tracks, did not prevent 
their acquiring a right of way between that point 
& the gate.—WIMBLEDON & PUTNEY COMMONS 
JCONSERVATORS v. DIXON (1875), 1 Ch. DD. 362; 45 
L. J. Ch. 353; 33 L. T. 679; 40 J. P. 102; 24 
W. ht. 466, C. A. 


Annotations :—As to (1) Apld. Bradburn v. Morris, Morris v. 
Bradburn (1876), 3 Ch. D. 812 Neowcomen 1. 
Coulson (1877), 5 Ch. D. 133, v. G. W. Ky. 


Consd. Finch 
(1879), 5 lex. D. 254. Apld. Milnor’s Safe Co. v. G. N. & 


City Ry., [1907) 1 Ch. 208. Refd. Bolton ». London 
School Board (1879), 40 lL. T. 582; Robinson v. Cowpen 
].. B. (1893), 62 L. J. Q. B. 6193 Tyno Improvement 
Comrs. v Iinrie, A.-G. v. Tyne Improvement Comrs. 
(1899), 81 L. T. 174; Met. Ky. v. G. W. Ry. & London 
Corpn. (1901), 84 L. TN. 3333 Thames Conservators v. 
Kent, [1918) 2 K. B. 272. As to (2) Refd. A.-G. v. Antro- 
bus, [1905] 2 Ch. 188. 

38. .|--User for twenty years of a 
way to a ficld used only for agricultural purposes 
does not give a right of way for mineral purposes. 
The owner of a field, with a right of way to it 
through an occupation road, agreed to sell the 
surface of the field, reserving the minerals. ‘The 
field had never been used for mining, & the vendor 
did not appear to have any present intention of 
working the minerals:- /feld: (1) the vendor, 
having had a right to use the road for agricultural 
purposes only, could not prevent the purchaser 
from so altcring the road as lo make it unfit for 
the use of the vendor in working the minerals undor 
the Jand agreed to be sold ; (2) even if the vendor 
had. a right to use the road for mincrals, inasmuch 
aus he had no present intention of working the 
minerals, the ct. would not interfere. 

Qu. ¢ whether, where an occupation road follows 
the boundary of two estates so as to afford a pre- 








' sumption of ownership ad medium filum, cach 


causes, they were not liable for damages 
, resulting from such flow.—WEaENAST 
v. JCRNAT (1859), 8 CU. P. 456.-- -CAN. 


& consequent 


rendered it more oncrous to the servicent 


land than it was when the servitude © 
was ostablished.—-MCMILLAN v. HEDGE | 


(1885), 14 S. C. R. 736.—CAN. 


34 fi, een ee ——,]— Pltf. & doft. 
owned adjoining lots of land, deft. 
having a right of way over pltf.’s land 
from the street :—-Held: deft. had no 
right to deposit snow upon the way, 
hauled from his own land.—DooHAN 


v. LA Forest (1885), 24 N. B. R. 553. 
—CAN. on i 


d. Flow of ro- 
prietor of higher land can do nothing 
to aggravate the servitude of lower 
land. Where pltfs. being cntitled to 
a flow of water from their land executed 
certain works which had the effect 
a orebenion preiee ae a Win of 

ng the depth o 
its channel :—2ield: to the extent of 





water. )—The 


: that defts. owned a mill pond 


‘ happenod. 


by them.—-FRECHETTE v. COMPAGNIF 
MANUFACTURE pK St. HYACINTHE 
(1883), 9 App. Cas, 170.—-CAN. 

e. ——-.}—Pitf., in an action for 
injury done to his mill dam, proved 
& dam 
about half a mile higher up the st.cam, 
& that he left his gate open twelve or 
fifteen inches the night the accident 
Pitf.’s gates wore 
closed, & the splashboards up at. the 
time & after the accident. There 
had been heavy ruins for some days 
previous :—Held: the opening of 
defts.’ gates, unicss they adiuoitied ao 
larger quaniity than would naturally 
flow down the streain, would not render 
him Hable for an accident to pitf.’s 
dam; & it was pitf.’a duty to guard 
against any natural flow of the stream ; 
& further, unless defts. let the water 
flow faster than was supplicd by natural 


| 
! 
f. ——-.]J-- An casement was granted 
| 


to parties under whom defts. claimed, 
consisting of the right to construct, 
& repair a reservoir or tank to bold 
water & to conduct thereto the water 
from a spring on the property :-— 
Held: although theron was nothing 
in tho description to limit the size 
of the tank, a tank having been con- 
structed of a certain size, defts. could 
not afterwards construct anothor tank 
which differed substantially from tho 
original one & imposed a greater burden 
on the Jand.-—-—CorBirr ot. WILSON 
(1891), 24 N. S. R. 25.—-CAN. 


g. - --.J-—The construction upon a 
dominant tenement of an ice-house 
in a manner to cause the water from 
melting ico stored therein to flow down 
upon adjoining lands of lower leve) 
& injuriously affect the same is an 
aggravation of the natural servitude 
in respect of which the owner of 


16 


Sect. 2.—Characleristics: Sub-sect. 3, C'. (b) & (ce); 
sub-sect. 4.] 


owner has not the right to use the road for all 
urposes though the actual user has been only for 
imited purposes.— BRADBURN v. MORRIS, MORRIS 
v. BRADBURN (1876), 3 Ch. D. 812, C. A. 


39. ——— ——.]—HARRIS v. FLOWER, No. 702, 
post. 
40. —— Sewage.]—S., whilst owner of certain 


adjoining premises, A. & B., laid down a four- 
inch pipe to carry surface water from A. to a 
main sewer running along a highway. This pipe 
ran into another pipe, which passed under LB. & 
thence into the sewer. <A socket joint was placed 
midway in the four-inch pipe, but this was not at 
the time connected with any other drain. In 
1887 S. sold LB. to resp., & some days afterwards 
applt. purchased A. The conditions of sale in 
each case provided that the sale was subject to all 
existing casements. 
dion of a right of drainage in the conveyance to 
resp. Applt. subsequently connected the _ svil 
pipe of a water closet on A. with the socket joint 
in the four-inch pipe, & at the same time laid down 
a larger pipe in place of the latter. Resp. there- 


upon stopped the flow of all drainage from applt.’s | 


pipe into his own. In an action by applt. for 
damages & an injunction :—/J/eld : applt. was not 
entitled to send sewage through the pipe on resp.’s 
premises, inasmuch as no casement of that nature 
existed at the time of the severai ce of the pro- 
perties & there was then no junction by means of 
which sewage could pass into the pipe, although 
S. might have contemplated using the socket 
joint to make a connection for this purpose.—— 
Watson v. 'TROUGHTON (1882), 48 I. I. 508; 47 
J. P. 518, C. A. 

41. ——- .]-— Notwithstanding the obliga- 
tion imposed on a local board by Public Health 
Act, 1875 (c. 55), to drain their district, their right 
to send the sewage of their district, directly or in- 





authority of an adjoining district is, in the absence 


of express enactment or agreement, no higher | 


than the right of a landowner to send sewage from 
his Jand on to the land or into the drains of a 
neighbouring landowner. If, therefore, a pre- 
scriptive right has been acquired to send some 
sewage from one district: into the sewers of another, 
the burden cannot be increased without the con- 
sent of the sanitary authority of the latter district. 


—A,-G. v. ACTON LOCAL BOARD (1882), 22 Ch. D. | 


221 P 2, Ta. J. Ch. 108 ; 47 Tu. dh 510 ; ol W. ht. 

153. 

Annotations :-—Reld. L. (. C. e. Acton U. J). C. (1902), 18 
. a. Jt 6839. Mentd. Charles t. Finchley L. 1. (1883), 
93 Ch. LD. 767; A.-G. v. Clerkonwell Vestry, [1891] 3 Ch. 
427; Brown v. Dunstable Corpn., [1899] 2 Ch. 378; 
Islington Vestry t. Hornsey U. C., [1900] 1 Ch. 695. 


There was no express reserva- | 


———— Se ee 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
: 
| 
| 
| 
| 
| 
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| easement—Sewer. ] 


HASEMENTS AND Prorits A PRENDRE. 


Generally.|—-See Part VI., Sect. 2, sub-sect. 2, D., 
—-——- Ways.|—Sce Part VI1I., Sect. 6, sub- 


sect. 3, C., post. 
Light.|—See Part VIII., Sect. 


sub-sect. 2, post. 


post. 
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(c) Exclusive Use of Servient Tenement. 


42. Servient owner can make ordinary use of 
land.J—TJhere can be no prescriptive right in the 
nature of a servitude or easement so large as to 
preclude the ordinary uses of property by the 
owner of the lands affected.-— Dyce v. HAy (LADY) 
(1852), 1 Macq. 305, H. I. 

Annotations :-—Refd. Race v. Ward (1855), 4 E. & B. 702; 
Mounscy v. Ismay (1865), 3 H. & C. 486; Hall v. Notting- 
ham (1875), 45 L. J. QM. B. 50; Bourke v., Davis at 
44 Ch. D.110; Mercer v. Denne, [1905] 2 Ch. 538. entd. 
Goodman wv. Saltash Corpn. (1882), 7 App. Cas. 633 ; 
ae Ae Southern Nigeria v. Holt (Liverpool), [1915) 
43. Whether exclusive use consistent with 

A conveyance of land from 

pltf. to deft. contained the following clause : 

“Save & always reserved unto pltf., his heirs & 

assigns, the power to enter upon the land, & to dig 

& make a covered sewer through the land, in order 

to convey the waste water from the premises of 

pitf. into the river W., on making reasonable com- 
pensation to deft. for any damage or injury which 
might be occasioned thereby, cither to the surface 
of the ground, or the buildings under which the 
same might be made.” Pltf. having constructed 

a covered sewer, in pursuance of the power, deft. 

made an opening in it, & drained his premises 

through it :--Held: the reservation gave pltf. a 

right to the exclusive use of the sewer.—LEE v. 

STEVENSON (1858), Ih. B. & HK. 512; 277. 3. Q. B. 

2633; 4 Jur. N.S. 950; 120 EK. RR. 600. 





| Anpatalion : -Refd. Sutherland v. Heathcote, [1891] 3 Ch. 
508. 


44. -—--.|--LONDON 'TAVERNS Co. v. WORLEY 
(1888), cited in 44 Ch. D. p. 18; 62 L. T. p. 379, 


directly, into the sewers belonging to the sanitary | ©. A. 


Annotation : - Distd. Reilly rv. Booth (1890), 44 Ch. D. 12. 
45. -— —.]-—The exclusive or unrestricted use 
of a piece of land, 1 take it, beyond all question 
passes the property or ownership in that land 
& there is no easement known to law which gives 
exclusive or unrestricted use of a piece of land 


| (LOPES, J..J.).--~ REILLY v. Bootir (1890), 44 Ch. D. 
; 12; 62 L. T. 3783; 38 W. RR. 484, ©. A. 
| dAnnotations :—Apprvd. Met. Ry. v. Fowler, [1893] A. C. 


416. Refd. Vhelps v. London Corpn., {1916] 2 Ch. 255; 
Taff Vale Ry. rv. Cardiff Ry., (1917) 1 Ch. 299. 


46. - --.|--By a dced of July 12, 187], the 


| trustees of a highway. in exercise of rights & powers 


given to them under Acts of Geo. 3 & Geo. 4, & 
for valuable consideration, granted a licence to 
the predecessor in title of deft. co. to construct & 
use a tunnel under the highway. The rights & 


—-—— By alteration of dominant tenement— | powers of the trustecs came to an end on Nov. 1, 


the servient tenement may recover | added water, to exclude the entry of 
any water.—Mount Hutt Roap Dia- 


damages for the injury sustained & 


ing houses, had a privy in one, tho 
water from which flowed into the 


have a decree for the abatement of the 
nuisance. AUDETTH v. O’CAIN (1907), 
39 $8. C. R. 103.--CAN. 

h. ——.)— The owner of the 

dominant tenement cannot make the 
vonition of the owner of the servient 
enement more burdensome than is 
necessary for the due & proper exercise 
of his right.—CuMMING vt. BROWN 
(1909), EK. 1). C. 54.—8. AF. 

k. .}---Where a person wrong: 
fully brings upon his land, in addition 
to water which a neighbouring owner is 
bound to receive, other water which he 
is not sv bound to recoive, such neigh- 
bour owncr is cntitled, if he cannot 
otherwise reasonably exclude such 





TRICT (INHABITANTS) v. DENT (1896), 
14 N. Z. Ti, ht. 113.—N.Z. 
Sewage.J]— A property 
being burdened with the servitude of 
receivang & carrying off in a sewer the 
ordinary waste water from a neigh- 
bouring tenement :—J/eld : the pro- 
prietor of the dominant. tenement was 
not entitled, in erecting a distillery 
on his premises, to discharge on the 
serviont a large quantity of additional 
water introdu artificially for the 
supply of his distillery.—ScovULLER tv. 
ROBERTSON (1829), 7 Sh. (Ct. of Sess.) 
344.—SCOT. 

}. Whether easement lost by agyrara- 
tion.]}—A., tho owner of two adjoin- 


i, pncoass Saas 


land of B. & as to this there oxisted 
an ecascment in favour of A. But A. 
built a new privy in the second house 
& connected the drains of the two so 
that the amount of water discharged 
over B.’s land was largely increased. 
B. then blocked up the channel through 
which the water came on to his land. 
On suit by A. to have this obstruction 
removed :—Held: Indian Easements 
Act, 1882, s. 43, did not apply & the 
dominant owner did not lose his ease- 
ment altogether through the action 
which he had taken, but: the status quo 
ante both could & should be restored.——~ 
RAMESIIWEN, ETC. t. MALEARY, ETC. 
(1922), I. L. R. 44 All. 343.— IND. 
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1871, when 33 & 34 Vict. c. 73 was passed. The 
tunnel in question was completed in 1872, & re- 
mained without any substantial alteration, in the 
exclusive possession & occupation of deft. co., or 
their predecessors in title, until the commencc- 
ment of the action in Aug. 1891. The tunnel was 
many feet beneath the surface ; it was bricked at 
either end, & was used to carry chalk & soil from 
one part of deft.’s property to another. Pltf. was 
owner of the land abutting on the highway on one 
side, &, at one place, on both sides; & he alleged 


that he was owner of the soil under the highway. | 


By his action he claimed an injunction to restrain 
the trespass upon his land :—Held : even assuming 


that pltf. had a sufficient title to the soil under the . 


highway, apart from 
was barred by that statute, inasmuch as deft. co. 


had enjoyed no mere easement, but the exclusive | 
occupation & possession of the tunnel for more ; 


than the required twelve years.-—BEVAN ?. 
LONDON PORTLAND CEMENT Co., rp. (1892), 67 
L. T. 615; 9T. L. R. 123 3 1h. 47. 

47. —---- Gas mains.]— By a private Act the 
local board of 13. had the exclusive right of laying 
gas mains & pipes in B., & were bound to keep the 
mains & public lamps in good repair & condition, 
& to afford to the corpn. of S. the use of the same 
for the supply of gas for public & private purposes 
in L., the corpn. paying the local board, in con- 


sideration therefor, certain sums, calculated upon : 
The local board laid ' 


the amount of gas supplied. 
gas mains & kept them in repair, & afforded the 
corpn. the use thereof for the supply of gas in B., 
the mains being used for no other purpose than 
the supply of gas by the corpn. :—Held: the corpn. 
were not the occupiers of the gas mains, but had 
merely an easement, & were not liable to be rated. 
—SOUTHPORT CORPN. v. ORMSKIRK UNION ASSESS- 
MENT COMMITTEE, [1894] 1Q. B. 196; 631. J. Q. 38. 
250; 69 L. T. 852; 58 J. P. 212; 42 W. RR. 153; 
1lOT. L. R. 34; 9 R. 46; Ryde, Rat. App. [1891- 
93] 4388, C. A. 

48. -|]— Land may be occupied in 





tat. Limitations, the action | 
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revsg. S. OC. sub nom. HALKYN District MINES 
DRAINAGE Co. v. HOLYWELL UNION ASSESSMENT 
COMMITTEE & HALKYN PARISH OVERSEERS, SAME 
v. SAME ASSESSMENT COMMITTEE & NORTHOP 
PARISH OVERSEERS (1893), 69 L. T. 705, C. A. 
Annotations :—Refd. M.S. & L. Ry. v. Kingston-upon-Tull 
(1896), 75 LL. 'T. 127: Ystradyfodwg & Pontypridd Main 
Sewerage Board tv. Newport (Mon.) Assmt. Com. (1901), 
70 L. J. K. B. 318: Porcy v. Hall (1903), 88 L. T. 830. 
Mentd. Bootle Overseers v. Liverpool Warehousing Co., 
Same v. Webster (1901), 85 L. T. 45; Mitchell » Worksop 
Union Assmt. Com. (1904), 92 L. T. 62; Swansea Union 
Assint. Com. v. Swansea Harbour Trustees (1907), 97 
lL. ‘I’. 585; Winstanley v. North Manchester Overseers. 
11910] A. C. 73; Young v. Liverpool Assmt. Com., [1911] 
2 K. B. 1953; Margate Corpn. v. Pettman (1912), 106 
lL. T. 1013 Liverpool Corpn. v. Chorley Union Assmt. 
C‘om., 11913) A. C. 197; Re Nott, & Cardiff Corpn., [1918] 
2K. 1. 146; Cleveland Bridge & Engineering Co. %. 
Darlington Union Assmt. Com. (1923), 21.0. G. 1. o1t. 





SuUB-SECT. 4.— OWNER OR OCCUPIER OF TENEMENT 
CANNOT HAVE EASEMENT OVER IT. 

49. General rule.|---(1) No way, or other case- 
ment can subsist in land of which there is an 
unity of possession. But if a lessor, having used 
convenient ways over his own adjoining land 
during his own occupation, demises premises with 
all ways appurtenant, unless it be shown in 
evidence that there was some way appurtenant 
an alieno solo, to satisfy the words of the grant, it 
shall be intended that he meant the ways used, & 
they shall pass, though he miscall them appur- 
tenant. 

_(2) An action on the covenant for quiet enjoy- 
ment may be maintained for the disturbance of a 
way of necessity. 

(3) A lease demised a messuaye, consisting of 
two parts, separated by intervening reserved land, 


‘ subjected only to a specific right of way for the 


lessee to a third building for a specific purpose, 
which reservation, strictly interpreted, would pre- 


' clude him from all access to the one part, which 


the ' 


enjoyment of an easement so as to make the | 


occupier liable to poor-rate, although the occupa- 
tion is exclusive only for certain purposes, & 
although the owner of the soil may have reserved 
rights of possession subordinate to the paramount 
rights he has granted. 
not whether the rights granted are corporcal or 
incorporeal, but whether there is occupation, 
which is a question of fact. 
a landowner granted to a drainage co., the ex- 
clusive right to drain through a tunnel & a water- 
course on his land, with a right. to place works in 
the tunnel & watercourse, & of making other 
tunnels in connection with it, but reserving to 
himself mineral & other rights:— Held: the 
statute & grant gave the co. not merely an case- 
ment but possession of the tunnels & watercourse ; 
the rights reserved by the owner were subordinate 


The test of ratability is | 


Pursuant to statute, - 


was accessible only by crossing the reserved land, 
in one of two directions, the one by entering it 
from the residue of the demised premises ;— the 
other, & far the more convenient, by entering it 
from a public street :—Held: the lessee was 
entitled to a way across the reserved land from 
the public street to that part. 

(4) It would not be a great stretch to call that 
a necessary way without) which the most con- 
venient & reasonable mode of enjoying the pre- 
mises could not be had (MANSFLELD, C..J.).—- 
MorRRIs v. EDGINGYON (1810), 3 Taunt. 243; 128 


| #K. 1. 10. 


to the rights granted to the co., & the co. were | 


de facto in occupation of tunnels & watercourse, & 
ratable in respect, thereof.—HOLYWELL UNION & 
HALKYN PARISH v. HALKYN DRAINAGE Co., [1895] 


A.C.117; 64 L. J. M.C. 113; 71 L. T. 818; 59 | 


J. P. 566; 


ee 


11 T. L. R. 132; 11 R. 98, H. L.; 








bedi a oak ee 





eed 


to (1) Consd. Barlow v. Rhodes (1833), 
Distd. Plant v. James (1833), 5B. & Ad. 
791. Refd. Wilson v. Bagshaw (1830), 5 Man. & Ry. K. B. 
448; Tatton v. Lammersley (1849), 3 Kxeh, 279. Aa to 
(4) Refd. Pheysey v. Vicary (1817), 16 M. & W. 484; 
Dodd v. Burchell (1862), 1 H. & C. 113. 

50. ——-—.] — (1) Estates, A. & B., formerly 
distinct, became vested in coparcencrs. Before 
that time, a right of way had been enjoyed from 
A. over B., &, after the unity of scisin, the way 
always continued to be used. The parceners, for 
the purpose of making partition, conveyed to a 
releasce to uses the messuages, ctc. (of which the 
estates consisted), & all houses, out-houses, ways, 


ee ee 


Annotations :—As8 
1 Cr. & M. 439. 


oer mee - mee ee me es 


PART I. SECT. 2, SUB-SECT. 4. 


49 i. General rule.}— One piece of 
land cannot be said to be burdened by 





an casement in favour of another when - 


both belong absolutely to the same | 


owner, who has, in the exercise of his 


own unrestricted right of enjoyment, 


} 


the power of using both as he thinks | 


J.— VOL. XIX. 


fit & of making the use of one parcel 
subservient, to that of the other, if he 
chooses so to do; & if the title to 
different parcels comes to he vested 
in the same owner, there is an cx- 
tinguishment of any easements which 
may previously have existed, a specics 
of merger by which what may have 
been, whilst the different parcels were 


in sepurate hands, legal casements, 
cease to be so, & become inere casc- 
ments in fact.—AtTrRILL ov. PLarr 
(1883), 10 8S. C. R. 425.—CAN. 

49 ji. ——~—.)]—Strictly speaking there 
could not. be a reservation by the lessor 
of a servitude over his own Pearle 
Boss v. Wuytst (1906), EK. D. C. 313.— 


Oo 
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easements, etc., to the several messuages, etc., 
belonging or appertaining, or therewith usually 
held, used, occupied, or enjoyed: to have & to 
hold the messuages, etc., called A., with tho 
buildings, lands, etc., thereunto belonging, & 
their appurtenances, to the releasee to the use of 
S. in fee; endum, as to cstate B., in similar 


terms with respect to the parcels, to the releasee | 


to his own use in fee, in order that he might 
become tenant to the precipe in a recovery :— 
Held: the deed sufficiently showed an intention 


that a right of way, which way was admitted to | 
to the time of the deed, from |, 


have been used up 
the high road over B. to A. & back, for the con- 
venient use of A., by vhe occupiers of A., should 


pass to the uses limited as to A. By the word 
in the habendum as to A.,, | 


** appurtenances,”’ 
interpreting that clause with reference to the 
other parts of the deed, the way in question did 
pass. The releasce to uses, having no estate 
in A., had not such a seisin of the soil as 
would extinguish the right of way by unity of 
seisin. 

(2) When there is unity of seisin of the land & 
the way over the land in one & the same person, 


pended according to the duration of the respective 
estates in the land & the way (‘TINDAL, C.J.).—- 


JAMES v. PLANT (1836), 4 Ad. & El. 749; 6 Nev. | 
& M. K. B. 282; OL. J. Ex. 260; 111 E. R. 967, | 


Ex. Ch.; revsg. S. C. sub nom. PLANT v. JAMES 
(1833), 5 B. & Ad. 791. 
Annotations :—As_to (1) Consd. Wardlo v. Brocklehurst 
(1860), 1 K. & EK. 1065; Worthington v. Gimson (1860), 
2 EH. & EK. 618; Thomson v. Watecriow (1868), L. R. 6 Eq. 
36. Refd. Tatton v. eres (1849), 18 L. J. Ex. 
162; Langley v.§ Hammond (186 % L. R. 3 Exch. 161; 
rns vw. Oxley (1875), lL. R. 10 Q. B. 360; Brown r, 
Alabaster (1887), 37 Ch. D. 490; Long v. Gowlett, [1923] 
2 Ch, 177. 
Ch. D. 616 
51. ——.]— PItf. was possessed of a mill on the 
river C. & deft. of a mill on the river H., which 
flowed into the C. at a point above pltf.’s mill. 
Declaration complaining that deft. deposited upon 
the bed of the Ii., & on the banks & side thereof, 
near to deft.’s mill, large quantities of cinders, 
etc., which were washed down & carricd into the 
H., & so passed with the water into the C., & into 
pltf.’s mill-pond, etc., & into pltf.’s part of the bed 
& channel of the C., filling them up & obstructing 
the working of his mill. Plea, as to the depositing, 
etc., that deft. had been the occupier of the mill 
on the river H. for more than twenty years before, 
ete., & that being such occupier deft. enjoyed as 
of right & without interruption the privilege & 
easement of depositing upon the bed & channel 
of the H., & the banks & sides & near to his mill, 
all such quantities of cinders, etc., as were produced 
in the mill :—Held : (1) supposing deft. to claim the 
banks & bed of the H., on & in which the cinders, 
etc., had been deposited, as in his own occupation, 
or that the banks & bed were in the occupation of 
some third person, as against whom a valid right 
by way of easement had been gained, in either 
view the plea failed to show any right of easement 
as against pitf.; (2) even if it were taken that an 
easement in the bed & banks of the H. had been 
alleged & proved, & as a natural consequence that 
the deposit on the bed of the O. was necessarily 
established, still, as it was consistent with the plea 
that no perceptible deposit had been occasioned 
on pitf.’s part of the bed of the C. for twenty 
years, the plea was insufficient to show a claim 
to an easement of depositing cinders, etc., on 


As to (2) Refd. Barkshire v. Grubb (1881), 18 | 


| 
| 
| 
! 
| 
| 
| 
| 
| 
| 
| 
! 
| 
| 
| 
| 
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pitf.’s part of the bed of the C. Qu.: whether, 
if such a claim had been alleged, it could be con- 
sidered as a valid claim to an easement, within 


| Prescription Act, 1832 (c. 71), s. 2 


(3) Deft. might claim the banks & bed of the H. 


' on & in which the cinders have been deposited, 


as in his own occupation, in which case the 
right to deposit them there could be no easement 
(COLERIDGE, J.).—MURGATROYD v. ROBINSON 
(1857), 7 BE. & B. 3881; 26 L. J. Q. B. 283; 29 
L. T. O. S. 68; 3 Jur. N. S. 615; 5 W. R. 375; 
119 BE. R. 1292. 


| Annotation :—As to (1) Refd. Care v. Somersetshire Drainage 


Comrs. (1888), 36 W. R. 890 

52. ——.]—(1) A right to the access & use 
of light to a house cannot be acquired, under 
Prescription Act, 1832 (c. 71), s. 3, by the lapse of 
time during which the owner of the house, or his 
occupying tenant, is also the occupier of the land 
over which the right would extend. During such 
period of unity of occupation the running of the 


| twenty years under the statute is only suspended. 


(2) Semble: the owner in fee of land demised 
for a term of years is subject to any right to access 


| & use of light over his land which may be acquired 


by the owner of an adjoining house during the 
demise.—LADYMAN v. GRAVE (1871), 6 Ch. App 


the right of way is either extinguished or sus- | 763; 25 L. T. O. S. 562; 36 J. P. 228; 19 W. KR. 


863, L. C. 


sl eae pi :—-Consd. ITyman v. Van Den Bergh, (1908) 1 


Ch. 

53. ——~.] -— (1) In 1872 the owner of two 
adjoining pieces of land granted one to pltf. & 
the other to deft. ‘The grant to plt{. contained the 
general words, ‘‘ together with all ways, etc., 
easements, & appurtenances whatsoever to the 


: tenement, & premnises hereby granted, or any part 


| 
| 





thereof, now or heretofore held or enjoyed, or 
reputed or known as part or parcel thereof, or 
appurtenant thereto.’”’ Prior to 1852 the occupiers 
of the two tenements had used in common a formed 
private road, for the purpose of going to & from 
their respective tenements to the high road. 
There was access to pltf.’s tenement from the high 
road without passing over the private road, but 
the only access to deft.’s tenement was by means 
of that road. In 1852, by the permission of the 
owner, the then occupier of pltf.’s tencment built 
& wall which entirely separated his tenement from 
the private road, & from that time down to 1872, 
& afterwards, with one exception, down to the 
issue of the writ, the occupiers of pltf.’s tenement 
made no use of the private road, but obtained 
access to the tenement directly from the high 
road :—Held: under the circumstances the in- 
ference that the word ‘‘ heretofore’? in the grant 
to pltf. was used in its ordinary grammatical 
meaning was rebutted, & no right to the use of 
the private road passed to him. 

(2) Of course, strictly speaking, the owner of 
two tenements can have no easement over one 
of them in respect of the other (ry, L.J.).—Ror 
v. SIDDONS (1888), 22 Q. B. D. 224; 60 L. T. 345; 
53 J. P. 246; 37 W. R. 228, C. A. 

Annotations :—s to (1) Apld. Acton L. B. v. North & South 
Western Junction Ry. (18893), 37 Sol. Jo. 357. As to (2) 
Consd. Derry v. Sanders, [1919] 1 K. B. 223. 

54. ———.]—An casement is some right which 
a person has over land which is not his own, but 
if the land is his own, if he has an interest in it, 
then his right is not an easement. You cannot 
have an easement over your own land; & if your 
right is an interest in land it is a hereditament 
ESHER, M.R.).— METROPOLITAN Ry. Co. v. 
FOWLER, [1892] 1 Q. B. 165; 61 L. J. Q. B. 193; 
65 L. T. 772; 56 J. P. 244; 40 W. R. 306; 8 


_ Part I.—Narture anD CHARACTERISTICS OF HASEMENTS. 


T. L. R. 189; 36 Sol. Jo. 187, C. A.3 affd., [1893] 
A. O. 416, H. L. 


Annotations :—Consd. Taff Vale Ry. v. Cardiff Ry. 917) 

1 Ch. 299; Derry v. Sanders, [1919] 1 K. B. 223. entd. 
k District Mines Dr Co. v. Holywell Union 

» 9 R. 779; Southport Corpn. v. Ormskirk Union 
Assmt. Com., [1894] 1 Q. B. 196; Farmer v. Waterloo & 
City Ry., [1895] 1 Ch. 527; West ster Corpn. v. 
Johnson, Same v. Fuller, [1904] 2 K. B. 737; Newton, 
Chambers v. Hall, [1907] 2 K. B. 446; Liverpool Corpn. 
v. West Derby Union Assmt. Com. (1908), 72 J. P. 307 : 
Cc. L. Ry. v. City of London Land Tax Comrs., [1911] 2 
on. rt dig cron Corpn. v. Consumers Gas Cu., [1916] 


55. -]—(1) The owner of land in which 
water flows through an artificial channel has no 
right to appropriate all such water. Nor is he 
entitled to diminish the flow of water down the 
streain by abstracting watcr from the springs 
which feed that stream. 

(2) The conveyance to pltf.’s predecessor ex- 
pressly included all easements & watercourses 
‘‘ appertaining to the land conveyed,” but the 
words ‘‘ or usually enjoyed therewith or reputed 
as part thereof or appurtenant thereto ’’ were not 
inserted. The watercourse in question was not 
an easement in any proper sense, whilst the lands 
in which the stream originated, & through which 
it flowed, belonged to one & the same owner. 
But it is, in my opinion, clear that after the con- 
veyance to pltf.’s predecessor the vendor could 
not have cut off the stream & have deprived the 
purchaser of the benefit of its flow (LINDLKy, I..J.). 

(3) Before 1879 these properties belonged to 
the same person. In that year they were sold 
by auction in separate lots on the same day, & 
pltf.’s predecessor bought the land east of the rail- 
way, deft.’s predecessor buying the land west of 
the railway in which the spring or stream com- 
mences. The plan in the particulars of sale does 
not show the spring or stream, neither is it marked 
upon the plan on the conveyance to pltf.’s pre- 
decessor. It is not mentioned in that conveyance, 
which contains only the general word ‘‘ water- 
course ’’ which could apply to it. But, although 
the law is now understood to be, that upon a 
grant casements cannot be reserved over the land 
granted by implication without express words, 
it is otherwise as to implied grants of such easce- 
ments as are continuous & apparent. The 
grantor cannot derogate from his grant, & a con- 
tinuous & apparent easement passes by implica- 
tion without express words. ‘The law is the same 
where the servient & dominant tenements arc 
sold at the same time & the quasi easement only 
becomes an easement in fact by the scverance 
of ownership. On this ground, even if deft. could 
otherwise have destroyed the spring or stream, 
I should be of opinion that the law would not 
permit him to do so. When the unity of owner- 
ship was severed, this watercourse & spring then 
existing in the condition I have described, it 
would be both apparent & continuous, & deft. 
could no more interfere with it than the grantor 
could have done if he had retained deft.’s land 
(Kay, L.J.).—BuntTING v. Hicks (1894), 70 L. T. 
455; 10 T. L. R. 860; 7 KR. 283, C. A. 

Annotation :—Reld. Mostyn v. Atherton, [1899] 2 Ch. 360. 


_ 56. -] — Where works on the foreshore, 
Intended to protect the adjacent lands from the 
Invasion of the sea, have been carried out by the 
occupier without the knowledge & assent of the 
Crown, the foreshore right originally attaching to 
such land before the reclamation are not thereby 
destroyed. There may be an easement to store 
goods on the land of another person, but there can 

no easement over a tenement which the owner 
of the dominant tenement claims as his own. 
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A transfer of the dominion of lands cannot be 
affected by possession for a period short of the 
full requisite period of prescription without the 
presumption of a lost grant. 

The law (of casements) must adapt itself to the 
conditions of modern society & trade, & there is 
nothing in the purposes for which the casement 
is claimed (storage) inconsistent in principle with 
a right of easement as such (per CuR.).—A.-G. OF 
SOUTHERN NIGERIA v. Hout (JOHN) & Co. (LIVER- 
POOL), Lrp., [1915] A. C. 599; 84 L. J. P. C. 98; 
112 L. T.. 955, P. C. 

Annotations :—Mentd. Amodu Tijani v. Southern Nigeria, 


[1921] 2 A. C. 399; Brighton & Hovo General Gas Co. v. 
Hove Bungalows (1923), 68 Sol. Jo. 165. 


Effect of exclusive use of servient tenement.]— 
See Part I., Sect. 2, sub-sect. 3, ©. (¢), ante. 

Extinguishment of easements by unity of seisin.] 
—Sce Part VI., Sect. 3, post. 


SuB-SECT. 5.—RATING OF EKASEMENTS. 
See Rates & RATING, 


SEcT. 3.— CLASSIFICATION. 


57. Affirmative & negative.) — User which is 
neither physically capable of prevention by the 
owner of the servient tenement, nor actionable, 
cannot support an easement. This is applicable 
both to affirmative & negative casements. On 
this principle the right to make a noise so as to 
annoy 8 neighbour cannot be supported by user 
unless during the period of user the noise has 
amounted to an actionable nuisance. In _ con- 
sidering whether any act is a nuisance, regard 
must be had not only to the thing done, but to 
the surrounding circumstances. What would be 
@ nuisance in one locality might not be so in 
another. 

A confectioner had for more than twenty ycars 
used a pestle & mortar in his back premises, which 
abutted on the garden of a physician, & the noise 
& vibration were not felt as a nuisance & were 
not complained of. But in 1873 the physician 
erected a consulting-room at the end of his garden, 
& then the noise & vibration became a nuisance 
to him. He accordingly brought an action for an 
injunction :—Held: deft. had not acquired a right 
to an easement of making a noise & vibration, & 
the injunction was granted. 

Consent or acquiescence of the owner of the 
servient tenement lies at the root of prescription, 
& of the fiction of a lost grant, & hence the acts 
or user, which go to the proof of either the one or 
the other, must be, in the language of the civil 
law, nec vi, nec clam, nec precario; for a man 
cannot, as a general rule, be said to consent to or 
acquiesce in the acquisition by his neighbour of 
an easement through an enjoyment of which he 
has no knowledge, actual or constructive, or which 
he contests & endeavours to interrupt, or which 
he temporarily licenses. It is a mere extension 
of the same notion, or rather it is a principle into 
which by strict analysis it may be resolved, to 
hold, that an enjoyment which a man cannot 
prevent raises no presumption of consent or 
acquiescence. It is a principle which must be 
equally appropriate to the case of affirmative as 
of negative easements; in other words, it is 
equally unreasonable to imply your consent to 
your neighbour enjoying something which passes 
from your tenement to his, as to his subjecting 

oo 
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your tenement to something which comes from his, 
when in both cases you have no power of pre- 
vention. But the affirmative casement differs 
from the negative casement in this, that the latter 
can under no circumstances be interrupted except 
by acts done upon the servient tenement, but the 
former, constituting, as it does, a direct inter- 
ference with the enjoyment by the servient owner 
of his uenement, may be the subject of legal pro- 
cecdings as well as of physical interruption 

(ToHESIGER, L.J.).— STURGES v. BRIDGMAN (1879), 

11 Ch. 1). 852; 48 I. J. Ch. 785; 41 L. T. 219; 

43 J.P. 7163; 28 W. Rh. 200, C. A. 

Annotutions :-—Consd. Dalton v. Angus (1881), 6 App. Cas. 
740; Union Lightcrage Co. v. London Graving Dock Co., 
11901} 2 Ch. 300. pid. Liverpool Corpn. v. Coghill, 
11918} 1 Ch. 307. Refd. Hollins v. Verne : 

. B.D. 304; Byass v. Bettam (1885), 2 T. L. R. 88; 

arris v. De Pinna (1886), 33 Ch. D. 238; Foster ». 
Warblington U. C., [1906]1 K. B. 648; Owen wv. Faver- 
sham ep (1908), 72 J. P. 404; Lyell vr. Hothfleld, 
11914] 3 K. B. 9113; Bosworth-Smith v. Gwynnes (1919), 
122 L.7T.15. Mentd. Cooper ». Crabtree (1881), 19 Ch. D. 
193; L. B. & 8. C. Ry. v. Truman (1885), 11 App. Cas. 45 ; 
Reinhardt v. Mentasti (1889). 42 Ch. D. 685; Spruzen ». 
Dossett (1896), 12 T. L. KR. 246; Rushmer v. Polsue & 
Waa ab 1 Ch. 234; Wood v. Conway Corpn., [1914] 


— 


58. -——.] — A contract for the sale of land 
provided that the title should commence with a 
conveyance dated Aug. 11, 1890. <A deed dated 
1872 created restrictive covenants over a large 
per of the land purchased. The vendor had 

ought in 1901 from a person who had himself 
purchased from a person, who had acquired a 
possessory title in 1890. On both sales the title 
required went back only to 1878. The vendor 
had no actual notice of the restrictive covenants, 
nor did they appear on the abstract. The pur- 
chaser, having received notice of the restrictive 
covenants, objected to complete :—/Teld: the 
restrictive covenants were in the nature of negative 
easements binding the land in equity, & were 
paramount to the title of the dispossessed owner ; 
as the vendor & the person from whom he pur- 
chased had not insisted on a forty years’ title, 
they had constructive notice of what they would 
have ascertained if they had insisted on the same ; 
consequently, no title was shown. 

The person who stands simply with the benefit 
of a negative easement is certainly not put upon 
the assertion of his right unless & until that right 
has been interfered with in some way; & it is a 
matter of absolute indifference to him what 
person 1s the owner of the land over which that 
right exists until that land is used in some manner 
incompatible with the assertion of that right on 
the part of the person entitled to it} (COLLINS, 
M.R.).—Re Nisper & Potts’ Contracr, [1906] 
1 Ch. 386; 75 L. J. Ch. 238; 22 T. L. R. 233 ; 
60 Sol. Jo. 191; sub nom. Re Nesnirr & Ports’ 
ContTRACT, 94 L. T. 297; 54 W. RR. 286, C. A. 
Annotations :—Consd. L. C. C. v. Allen, [1914] 3 K. B. 642. 

Refd. Abboy v. Gutteres (1911), 55 Sol. Jo. 364; Wilkes 

v. Spooner, [1911] 2 K. B. 473; Long v. Gray (1913), 58 

Sol. Jo. 46; Meyer rv. Charles (1918), 34 T. LL. KR. 589. 

59. Continuous & non-continuous.|—SUFFIELD 
v. BROWN, No. 226, post. 

60. -|—(1) A testatrix, who at the date 
of her will was possessed of two adjoining cottages 
& gardens, in one of which she lived, & in the 
garden of which there was a well & pump, to which 
her tenant in the adjoining cottage was with her 
permission accustomed to resort for the purpose 
of taking water, there being none upon his pre- 
mises, devised the two properties, giving the one 
she occupied herself to pitf., & the one occupied by 
her tenant to the assignor of deft., describing such 
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last-mentioned premises by the words “as now 
in the occupation of A.” :— Held: deft. had no 
right under this devise to go upon pltf.’s premises 
to the pump for water for the use of his tenement. 

(2) There is no distinction between casements 
such as a right of way or casements used from 
time to time & casements of necessity or con- 
tinuous easements. The cases recognise this 
distinction & it is clear law that upon a severance 
easements used as of necessity, or in their nature 
continuous, will pass by law without any words 
of grant, but with regard to casements which are 
used from time to time only they do not pass 
unless the owner, by appropriate language, shows 
an intention that they should pass (ERLE, C.J 
POLDEN v. BASTARD (1865), lL. R. 1 Q. B. 156; 
7B. &8. 130; 35 L. J. Q. B. 92; 13 L. T. 441; 
30 J.P. 73; 14 W. R. 198, Ex. Ch. 


Annotations :—A to fv) Consd. Nicholls 7. Nicholls (1899), 
81 L. T. 811. d. Bayley v. G. W. Ry. (1884), 26 
Ch. D. 434; Kilgour v. Gaddes (1903), 89 I. T. 444. 
As to (2) Consd. Roo v. Siddons (1888), 22 Q. B. D. 224. 
Distd. Phillips v. Low, (1892] 1 Ch. 47. Consd. Schwann 
». Cotton, [1916] 2 Ch. 120. eld. Watts ». Kelson (1871), 
6 Ch. App. 166; Thomas v. Owen (1887), 20 Q. B. D. 
225; Tuws v. Knowles, [1891] 2 Q. B. 564. 


61. -—--.]— WHEELDON v. BuRROWS, No. 253. 


post. 
62. Apparent & non-apparent.| — PyYER 
CARTER, No. 216, post. 


—a 
e 





Uv. 





63. .|—SUFFIELD v. Brown, No. 226, 
post. 
64. -- -.|--WHEELDON v. Burrows, No. 


253, post. 

65. Easements of necessity-— Definition.| — 
SUFFIELD v. BROWN, No. 226, post. 

66. Whether most convenient for use of 
dominant tenement.|—Morris v. EDGINGTON, No. 
49, ante. 





67. —-— ———.]-——WarTs v. KELSON, No. 250, 
post. 
68. —-—- -—.-.]-—-(]) An casement of neces- 


sity is one without which the property retained 
upon a severance cannot be used at all; not one 
which is merely necessary to the reasonable enjoy- 
ment of that property. 

In 1860 a dock & a wharf to the west of it, & 
divided from it by a fence, belonged to the same 
owner. In order to secure the side of the dock, 
he in that year carried a number of tie-rods under 
the ground beneath the fence & beneath the sur- 
face of the wharf for a distance of about fifteen & 
a half fect to the west of the fence, the rods being 
there fastened by nuts to piles which were driven 
into the soil of the wharf. ‘The tie-rods were not 
visible ; but two nuts on piles were visible on the 
western side of the camp-sheathing which held 
up the side of the wharf. In 1877 the then owners 
of both properties conveyed the wharf to pltfs., 
without any express reservation of a right of sup- 
port for the dock. In 1886 the same owners 
conveyed the dock to defts.’ predecessors in title. 
In 1900 pltfs. in making some excavations in the 
wharf, became for the first time aware of the 
existence of the tic-rods :—//eld: (2) when the 
wharf was conveyed to pltis. there was no implied 
reservation of a right of support to the dock, & 
the tie-rods did not remain vested in the grantors 
as part of or appurtenant to the dock; (3) the 
owners of the dock had not acquired an easement 
of support by length of enjoyment, the enjoyment 
having been clam, & pltfs. were entitled to remove 
the tie-rods from their land; (4) the easement of 
support was not one of necessity, & therefore a 
reservation of it could not be implied. 

A prescriptive right to an easement over a man’s 
land should be acquired only when the enjoyment 
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has been open, that is, of such a character that an 

ordi owner of the land, diligent in the pro- 

tection of his interests, would have, or must be 
taken to have, a reasonable opportunity of becom- 

ing aware of the enjoyment (Romer, L.J.).— 

UNION LIGHTERAGE Co. v. LONDON GRAVING 

Dock Co., [1902] 2 Ch. 557; 71 L. J. Ch. 791; 

87 IL. T. 381; 18 T. I. R. 754, C. A. 

Annotations :—As to 1} Apld. Ray v. Hazeldine, [1904] 2 
Ch. 17. As to (3 d. Schwann v. Cotton, [1916] 2 Ch. 
120; Sclby v. Whitbread, [1917] 1 K. B. 736; Liverpool 
Corpn. v. Coghill, [1918] 1 Ch. 307. 


69. —— -|—Deft., being the owner of 
two adjoining tenements, granted one of them to 








pltf.’s predecessor in title, while retaining the : 


other, without expressly reserving to himself any 


rights over the tenement granted. Pltf. built a: 


wall on her premises so as to block out the light | Of a manorial custom of 


vo two windows in deft.’s premises. One of these 
windows lighted a pantry which could not be 
lighted in any other way except by means of 
borrowed. light, & the obstruction rendered the 
pantry useless as a pantry :—Held: there was no 
implied reservation to deft. of the right to the 
access of light to the pantry window, inasmuch as 
it was not an casement of necessity. 

If a vendor of land desires to reserve any right 
in the nature of an easement for the benefit of 
his adjacent land which he is not parting with he 
must do it by express words in the deed of con- 
veyance. ... That is the general rule, but the 
rule is subject to certain exceptions. Onc of them 
is the well-known exception of an easement of 
necessity, that is to say, where the enjoyment of 
the alleged right over the adjoining land is neces- 
sary to the property which is not conveyed, then 
the ct. will consider the easement as implicitly 
reserved, though it has not been reserved by 
express words (KEKEWICIL. J.).-—-RAY v. LLAZEL- 
a [1904] 2 Ch. 17; 73 L. J. Ch. 537; 90 L. T. 


70. ~ - Whether valid for right of fishing.|—- 
PEERS v. Lucy, No. 1, ante. 

See, also, Part VII., Sect. 3, sub-sect. 2, post. 

71. Quasi-easement.|—A. grantor cannot dero- 


-—- -——-  - Oe. ee (ae eos te 


gate from his own grant, & therefore if, when : 


Ietting a house, he retains adjoining land, he 


cannot use it so as to interfere with the stability | 


of the house. It is sometimes put on the ground 
of implicd agreement, or implied grant of a quasi- 
eascment, a right in the nature of an casement, 


not to have anything done which disturbs the , 
stability of the property (DAVEY, J..J.).—GRos- 

VENOR HoTeL Co. v. HWamtiron, [1894] 2 Q. B. 
836; 63 L. J. Q. B. 661; 71 L. T. 362; 42 W.R. | 


626; 10 T. L. R. 506 ; 9 R. 819, C. A. 

Annotations :—Consd. Browne v. Flower, [1911] 1 Ch. 219. 
Distd. Malzy v. Kichholz, [1916] 2 K. B. 308. Consd. 
Hoare v. McAlpine, [1923] 1 Ch. 167. Refd. Markham v. 
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72. .}—There may be a lawful & valid 
custom forthe inhabitants of a parish to have a 
churchway through the demesne of a manor 
which is within the parish. Primd facie a custom 
in reference to a churchway is a parochial custom. 

Pitf. was lord of the manor of I. & also of the 
manor of S., both within the parish of I. Deft. 
was the occupier of a tenement in the same parish, 
but in the manor of S. Across the demesne of the 
manor of I. was a footpath which ran in front of 
pitf.’s mansion house to the parish church, & deft. 
claimed the right to use it as an inhabitant of the 
parish for the purpose of going to & from tho 
church. In an action of trespass against deft., 
pltf. alleged that the path was not a churchway 
for the parishioners generally, but only by virtue 
the manor of I. for a 
certain class of the tenants of that manor, & in 
support of that contention tendered in evidence 
& mmemorandum made by one of his predecessors 
in title :—Held: (1) on the evidence no such 
manorial custom existed; (2) if proved, it was 
doubtful whether it would be good in law; (3) the 
memorandum was not admissible in evidence on 
behalf of plitf.; (4) the path was a churchway by 
custom for the inhabitants of the parish at large. 

It is well settled that by custom a local public 
or class of persons, as the inhabitants of a parish, 
may be entitled to have some use or quasi-case- 
ment of land, as to have a way to a church or 
market (JOYCE, J.).—BROCKLEBANK v. THOMPSON, 
[1903] 2 Ch. 344; 72 L. J. Ch. 6263 89 L. T. 209 ; 
19 T. L. R. 285. 

Annotation :—Refd. Derry v. Sanders, [1919] 1 K. B. 223. 

73. .|}—Where a local authority requires 
to open up the soil of a street, the surface only of 
which has been dedicated to the public, they do 
not commit a trespass on private property so long 
as the act to be done is within the area of their 
statutory powers. Therefore :—Held: no_tres- 
pass was committed by the digging of a hole in the 
footway in which to place a pole to carry the 
electric Wire for a tramway scheme authorised 
by a private Act, which incorporated the pro- 
visions of Lands Clauses Act, the act complained 
of not amounting to a taking of land but only to 
the exercise of a right in the nature of an easement. 
—Escorr v. NEWPORT CoRen., [1904] 2 J. 13. 
369; 73 J. K. B. 693; 90 L. T. 348; 68 J.P. 
135; 52 W. RR. 5433 20'T. LR. 158; 27. dG. RB. 
779. 


y hkitions :—Apld. Andrews v. Abertillery U. C. (1911) 
OT I. Ch. Tot. Refd. ‘'aif Valo Ny. rv. Card lif Ry., 


[1917] 1 Ch. 299. 

74. Inchoate easement.] — GREENHALGH 
BRINDLEY, No. 442, post. 

75. Precarious easement.| 
No. 189, post. 








Vv. 


BURROWS v. LANG, 





Part Il—Distinction between Easements and Other Rights. 


76. Distinguished from profits & prendre—Loss 
& revival.|—Ropbins v. BARNES (1615), Hob. 


131; 80 EK. R. 280. 
Annotation :—Refd. Palmer v. Ilessier (1664), 1 Kob. 794. 





1 Fishery.]— PEERS v. Lucy, No. 1, 
ante. 
78. Claimable by custom.]— GOODMAN v. 





SALTASH Corpn., No. 322, post. 

19. I—Any acquisition of right 
arising from long continued user must be founded 
upon either custom, prescription, or lost grant. 
It is well settled that the public cannot have any 








right tc fish founded upon custom, however long 
the practice has continued (NortH, J.).—SMITH 
v. ANDREWS, [1891] 2 Ch. 678; 65 L. T. 175; 
y Lees Hindson v. Ashby, [1896] 2 Ch. 1 
Anaston v. O'Neill, [1913] A. C, 552. 
See, also, Commons, Vol. XI1., p. 5, No. 1. 
Profits & prendre generally.)—Sce Part XIII., 


post. ; 

80. Distinguished from licence — Irrevocable.| 
~-Where one declared for obstructing a water- 
course upon his possession of a mill with the 
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appurtenances & that by reason of his possession 
he had a right to the use of water running in a 
tunnel to the mill; such allegation is not sup- 

rted by proof that the tunnel was made on deft.’s 

d which he had agreed to let pltf. have for this 
purpose for a consideration, but of which no 
conveyance was made by deft. to pltfi., & he 
(deft.) had since refused assent; because pltf. 
had not the water by reason of his possession of the 
mill, etc., but by parol licence, or contract, which 
could not pass the title to the land, & as a licence 
‘was revocable & had been revoked.—FENTIMAN 
v. SMITH (1803), 4 Hast, 107; 102 E. R. 770. 


Annotations :—Folld. Hewlins v. Shippam (1826), 5 B. & C. 
221. Refd. Boyle v. 'l'amlyn (1827), 9 Dow. & Ry. K. B. 
430; Wood v. Leadbittor (1845), 13 M. & W. 838 ; Wood 
v. Wand (1849), 3 Exch. 748; Laing v. Whaley (1858), 


81. ——.]— Held: the taking a grant 
of a licence from the lord of a manor to erect a 
cottage on a picce of land, rendering an annual 
rent of 1Us. 6d. as a quit-rent, & also a grant of a 
licence to inclose a piece of ground for a garden 
to the cottage, both being parts of the waste, & 
building a cottage thereon, & residing in it a year 
& a half, were not to confer a scttlement; this 
being a licenee only, & not a grant of any interest 
in land.—R. v. HoORNDON-ON-THE-HILL (IN- 
HABITANTS) (1816), 4M. & S. 562; 105 BH. R. 942. 


Annotations :—Refd. Wood v. Leadbitter (1845), 13 M. & W. 





838. Mentd. RK. v. Goddington (1823), 2 1. & C. 129; 
R. v. Hagworthingham (1823), 1 B. & C. 634; RR. v. 
Cuddington (1845), 14 L. J. M. C. 182. 

82. j—-The locking of a gate, 








through which parol leave has been given to pass, 
: of itself a suflicient notice of revocation of the 
eave. 
Pitf. & deft. having agreed, on a dispute existing 
between them as to a right of way, that deft. should 
use the way ad interim, without prejudice, until 


EASEMENTS AND Profits A PRENDRE. 


it should be determined how the question should 

be settled :—Held: pltf. having locked the gate, 

& deft. broken the lock, the equitable position of 

the parties was not such as to bar an action of 

trespass at common law.—-HYDE v. GRAHAM 

(1862), 1 H. & C. 5938; 1 New Rep. 64; 32 

L. J. Ex. 27; 7L. T. 563; 8 Jur. N. 8S. 1229; 

11 W. R. 119; 158 E. R. 1020. 

83. By parol.|—A beneficial licence to 
be exercised upon land, may be granted without 
deed, & without writing. A licence to be exer- 
cised upon land for 21 years, granted for a valuable 
consideration, & acted upon, cannot be counter- 
manded.—-TAYLER v. WATERS (1816), 7 Taunt. 
374; 2 Marsh. 551; 129 E. R. 150. 

Annotations :—Consd. Wood v. Leadbitter (1845), 13 M. & 
W. 838. Refd. Hewlins v. Shippam (1826), 5 B. & C. 
221; Liggins v. Inge (1831), 7 Bing. 682; Williams wv. 
Morris cee 8 M. & W. 488 ; McManus v. Cooke (1887), 
35 Ch. D. 681; Met. Ry. v. Fowler, [1892] 1 Q. B. 165 ; 

Hurst v. Picture Theatros, [1915] 1 K. B. 1. Men 

Kl. 34; Wells wv. 


Wood v. Manley (1850). 11 Ad. & 
Kingston-upon-Hull Corpn. (1875), 44 L. J. C. P. 257; 








Webber v. Lev (1882), 9 Q. B. D. 315. 

84. ——— -.]—HEWLINS 1v. SHIPPAM, No. 
2, ante. 

85. -——— —--.]— CocKER  v. COWPER, No. 
120, post. 


Licences in relation to land _ generally, sce 
DEEDs, Vol. XVII., pp. 192-195, Nos. 26-50, 54-— 
61; LANDLORD & TENANT; MINES; TRESPASS. 

86. Distinguished from running powers over 
railways.|-—KANGELEY v. MIDLAND Ry. Co., No. 
25, ante. 

87. —-—.j —GREAT WESTERN Ry. Co. 
SWINDON & CHELTENHAM Ry. Co., No. 14, ante. 
Running powers generally.|—Sec RAILWAYS. 

88. Distinguished from customary rights.| — 
Mounsky v. Ismay, No. 8, ante. 

-——.]-—See, furlher, Custom & Usaaks, Vol. 
XVITI., pp. 5-7, Nos. 16—29. 


Vv. 


_ - oe 


Part II].--Creation of Easements. 


SEcT. 1.--BY EXPRESS GRANT. 


SUB-SECT. 1.—NATURE OF RIGHTS WHICH MAY BE 
GRANTED. 


89. Must be of nature known to law—Restric- 
tive covenant.|—Monmouthshire Canal Act pro- 
vided that, upon auxiliary railroads made by 
private individuals under the authority of the 
Act, the tolls should not exceed the rate charged 
by the canal co., which, for the articles of lime- 
stone & ironstone, was restricted to 23d. a ton 
per mile; & it also empowered the canal co., by 
agreement with the landowners, itself to construct 
auxiliary railroads, on which tolls not excecding 
5d. a ton per nule might be charged. Certain 
landowners & owners of iron works, &, among 
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PART II. 
88 i. Distinguished from customary 
rights.}--Pleas setting up a custom for 
abitants of the surrounding country 
as of 2s to drink tho water of certain 
mine springs for forty years were 


Calc. 52.— IND. 


n. Distinguished 
musical festival.}—No casement to hold 
something in the nature of a musical 
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rights.—HaRI MonAN THAKUR 02. 
KisasEN SUNDARI (1884), I. L. Ff. 


others, the Jessees of B. works, formed a joiut- 
stock co., &, under the powers given by the Act, 
constructed a railroad connecting a lime quarry, 
called T. quarry, with the several iron works & 
with the railroads of the canal co. In the partner- 
ship deed of the railroad co., the lessees of B. 
works covenanted for themselves, their heirs, ctc., 
& assigns, with the other shareholders, their cxors., 
etc., so long as the covenantors, their exors., etc., 
should occupy B. works, to procure all the limc- 
stone used in the works from T. quarry, & to 
convey all such limestone, & also all the ironstone 
from the mines to the works along the T. railroad, 
& to pay oa toll of 5d. a ton per mile for the same. 
Upon a bill filed by the shareholders of the rail- 
road to enforce this covenant against a person 
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& selling wines, spirits, etc., at tho same 
place & on the same day :—-Held: tho 
action was not maintainable, as the 
law reco d no such easement in 
gross or servitude as that claimed by 
appits.—CLEMENTS v. EKDMONDSON, 


11 
rom right to hold 


bad, for such right could not be claimed 
in gross under Prescription Act, Rh. S. O. 
1877, c. 108, s. 38.— GRAND Horr Co. 
ev. Cross (1879), 44 U. C. R. 153.—CAN. 
m. Distinguished from _ ordinary 
proprictary rights.}—The right to re- 
strain another froin exercising ordinary 
propery rights over his own land 
s of the nature of an easement different 
from the ordinary rights of owners of 
land ; the burden of proof would there- 
fore lic upon the party alleging such 


festival on a plot of ground can properly 
exist.— MOHINI MOHAN ADHIKARY 1t. 
KasSHINatTr Roy Cnowpiry (1909), 
J. L. R. 36 Calc. 615.— IND. 

o. Distinguished from right to sell 
refreshments on racecourse.|— Applts. 
urchased from the race committee 
he sole & exclusive right to sell wines, 
spirits, & refreshments on the race- 
course on Mar. 25. They brought an 
action be erty respts. for interfe 
with that right by occupying a boot 


ac. 5 4 2.—N.Z. 


PART III. SECT. 1, SUB-SECT. 1. 


p. Right of wuy tv two dominant 
tenements.}—The owner of land upon 
which there was an avenue, having 
granted a right of way through the 
avenue to the owner of one tenement, 
is not on that account prevented from 
granting a og of way through the 
same avonue the owner of another 
tencment, unless the second sorvitude 


Part II].—CRrEATION OF EASEMENTS. 


who had purchased B. works, with notice of the | 
partn: iD deed :—Held: the covenant did not 
run with the land so as to bind assignees at law ; 


& a ct. of equity would not, by holding the con- 
stience of the purchaser to be affected by the 
netice, give the covenant a more extensive 
operation than the law allowed to it. 

‘So in respect of enjoyment, one may have the 
pcssession & the fee simple, & another may have 
& Jent issuing out of it, or the tithes of its produce, 
or an easement, as a right of way upon it, or of 
common over it. Such last incorporeal heredita- 
ment may be annexed to an estate which is 
wholly unconnected with the estate affected by 
the rasement, although both estates were originally 
united in the same owner, & one of them was 
afterwards granted by him with the benefit, while 
the other was left subject to the burthen. All 
these kinds of property, however, all these hold- 
ings, are well known to the law & familiarly dealt 
with by its principles. But it must not thercfore 
be supposed that incidents of a novel kind can be 
devised & attached to property, at the fancy or 
caprice of any owner. It is clearly inconvenient 
both to the science of the law & to the public 
weal, that such a latitude should be given 
(BRouGHAM, C.).—KEPPELL v. BalLEy (1834), 
2 My. & K. 517; Coop. temp. Brough. 298; 39 
Id. R. 1042, L. C. 

Annotations :—Consd. Stockport Watcrworks Co. v. Potter 

(1864), 3H. & C. 300. Refd. Tulk v. Moxhay (1848), 11 
Beav. 571; Ackroyd v. Smith (1850), 10 C. B. 164; 
Rowbotham v. Wilson (1857), 8 E. & 13. 123; Balley v. 
Stevens (1862), 31 L. J.C. P. 226; Hill v. Tupper (1863), 
2H. & 0.121; Richards v. Harper (1866), 35 L. J. Ex. 
130; G. N. Ry. v. I. R. Comrs., (1901) 1 K. B. 
Mentd. Norval v. Pascoo (1864), 4 New Rep. 390; Limmer 
Asphalte Paving Co, v. I. 1}. Comrs. (1872), Iu. R. 7 Exch. 
211; Aspden v. Seddon, Preston v. Seddon (1876), 34 
L.T.906; Lukert. Donnis (1877), 7 Ch. 

v. Brunswick Permancnt Benefit Bldg. Soc. (1881), 45 
lL. T. 699; Werderman v. Soc. Générale D’Eloctricité 
(1881), 19 Ch. D. 246; Zetland v. Hislop (1882), 7 App. 
Gas, 427; Whitmores (Edenbridge) v. Stanford, [1909] 
1 Ch. 427; L. C. C. v. Allon, [1914] 3 K. B. 642; Me 
Woking Urban District Council (Basingstoke Canal) Act, 
1911, [1914] 1 Ch. 300; Woodman r. Pwllbach Colliery 


D. 227 ; Haywood 








Co. (1914), 111 lL. T. 169; Barker v. Stickney, [1919] 

1 K. B. 121. 

90. ——— & connected with use of land—Right 
of way.|—AcKROYD v. SMITH, No. 20, ante. 

91. —— Boats for hire on canal.]—The 


proprictors of a canal by deed granted to plitf. the 
sole & exclusive right of putting or using pleasure- 
boats for hire on the canal :—Held: this did not 
confer such an interest in pltf. as to give him a 
right of action against another person for using 
pleasure-boats for hire on the canal. 

It appears to me a right of this sort cannot be 
created so as-to constitute a property. It is 
merely a licence or covenant that the party may 
do the particular thing. He may sue in the name 
of the grantor so as to prevent strangers from 
intervening, if the grantor gives him permission 
in order to carry out the grant. A new species 
of incorporeal hereditament cannot be created 
at the will & pleasure of an individual owner of 
un estate; he must be contented to take the 
sort of estate & the right to dispose of it as he 
finds the law settled by decisions, or controlled 
by Act of Parliament. He may grant what he 
pleases, but he cannot carve out the property so 
as to enable the grantee to bring an action against 
the grantor for the sort of right he claims in this 
case (POLLOCK, C.B.).—ILILL v. TUPPER (1863), 
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interferes with the proper enjoyment . 
of the first.—AHLBOM v. nen: | 
(1892), 98. C, 484.—S. AF. 


Q. Right to discharge water on 
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land.J—An agreement by 
owncr of a house undertook 
the owner of an adjoining house when 
he built a second storcy, which was in 
contemplation to discharge rain water 
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2H. &C. 121; 2 New Rep. 201; 32 L. J. Ex. 217; 
8 L. T. 792; 9 Jur. N. S. 725; 11 W. R. 784; 
159 E. R. 51. 
Annotations :—Consd. Stockport Waterworks Co. v. Potter 
1864), 3 H. & C. 300; Nuttall v. Bracowell (1866), L. R. 
Exoh. 1. Mentd. Richards v. Harper ft 863). 4H. &C. 
553 HKitzgerald v. Firbank, [1897] 2 - 96; A.-G. vw. 
92. 


Grant of water rights—To land not 
abutting on stream.|—-STOCKPORT WATERWORKS 
Co. v. Potrrern, No. 1070, post. 

: Flow not continuous.|—-BuURROWS 
v. LANG, No. 189, post. 

94. ——— Support of railway by coal.|—(1) A 
colliery co., who were the owners of coal under & 
adjacent to a railway, gave notice to the railway 
co. under Railways Clauses Consolidation Act, 
1845 (c. 20), s. 78, of their intention to work the 
coal. The railway co. thereupon gave notice to 
the colliery co. under the sect. that they were 
willing to make compensation for the coal. The 
amount of the compensation having bcen fixed 
by arbitration, the railway co. paid that amount, 
& the colliery co. executed an instrument under 
seal by which they acknowledged receipt of the 
amount in satisfaction of all claims by them in 
respect of the coal, & undertook to leave the coal 
unworked :—Held: the right of the railway co. 
to have the coal left unworked came into existence 
when the notices were given under the above 
sect. 

The fetter so accepted by the owner could not 
be made the subject of a grant or conveyance so 
as to bind the lands in the hands of successive 
owners. It is an arbitrary fetter debarring the 
owner from dealing with a given area of land in 
a particular way irrespective of whether it is 
more or less than is actually required for the sup- 
port of the railway & whether or not substituted 
support is supplied by shoring or other means. 
The right to enforce such a restriction could not, 
in my judgment, be the subject of a grant so as 
to bind the land in the hands of successive owncrs. 
Nothing but a statute could create such ao right, 
& a statute has created it (COLLINS, L.J.). 

(2) Such a right differs from a right of support, 
being more extensive in some respects, & less so 
in others. In particular it differs in this, that the 
obligation under it ix purely negative; whercas 
a right of support to buildings is an easement not 
purely negative, & is capable of being created by 
grant. There is no authority that a right or 
obligation such as that which arises under the 
above sect. is capable of being created by grant 
(STIRLING, L.J.).—GREAT NORTHERN Ry. Co. v. 
INLAND REVENUE Comrs., [1901] 1 K. B. 416; 
WL. J. K. B. 386; 84 0. T. 183; 65 J. P. 275; 
49 W. R. 261; 17'T. L. R. 2183 45 Sol. Jo. 287, 
C. A. 

Annotations :—As Ww (1) Refd. Ie Bwilfa & Merthyr Dare 


Steam Collieries (1891) & Pontypridd Waterworks Co., 
11901] 2 K. B. 798; Richard v. G. W. Ity., [1905] 1 K. B. 
68. 
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SuB-sECT, 2.—CUNDITIONS PRECEDENT TO VALID 
GRANT. 
A. Extent of Grantor’s state. 
95. Must be not less than that for which ease- 
ment created.]—-A lessor granted a lease for 21 
years of a house with its appurtenances among 
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& also water used for daily household 
urposes on to the promises of the 
ormer, was a grant of an easement.— 

BHAGWAN SAHAI v. NARSINGH SAHAI 

: (1909), I. L. HR. 31 All. 612.—IND. 


which the, 
to permit 
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Sub-sect. 2, A. & B.; 
sub-secis. 3 


which light lights wi were specified. At the time of the 

grant he held an adjoining house for a term of 

years. He subsequently acquired the reversion 
expectant on the term in the adjoining house; & 
after the expiration of the term he proceeded to 

build on the site of the adjoining house in a 

manner which might interfere with the lights of 

the demised house, these lights not being ancient 
lights :—Held: lessor was not by his grant pre- 
vented from so building. 

General words in a grant must be restricted to 
that which the grantor had then power to grant 
& will not extend to anything which he might 
subsequently acquire (MELLISH, L.J.). 

At the time when the lease was made, deft. was 
no doubt the owner of a term of a few years in the 
adjoining property, & no doubt the words of the 
lease amount to a grant of the light coming over 
the adjoining property during the term which 
deft. at the date of the lease had in that property 
(JAMES, L.J.).—Bootu v. ALCOCK (1873), 8 Ch. 
App. 663; 42 L. J. Ch. 557; 29 1. T. 2313; 37 
J. 2.709; 21 W. KR. 743, L. JJ. 

Annotations :-—Consd. Boddington v. Atleo (1887), 35 Ch. )D. 
317: Godwin ». echwepl nex, [1902} 1 Ch. 926. Refd. 
Master ». Hansar i (1876), y Gh. D. 718; Quicke v. Chap- 
inan, 11903) 1 Ch. 659. Mentd. Davis v.' Town Propertics 
Investment Corpn., [1903] 1 Ch. 797. 

96. Executrix with power of sale.}|—An 
extrix. who has no estate or interest in land, but 
only a power to sell it, is not em,-owered to grant 
an easement over it.-—-Re BARKOW-IN- FURNESS 


Sect. 1.— By express grant: 
3 & 4.) 





Corrpn. & RAWLINSON'S CONTRACT, [1903] 1 Ch. 
ig 72 1. J. Ch. 2383; 87 L. I. 724; 51 W. R. 
248. 


97. Must not be ultra vires.|—A railway co. 
having the usual powers under their special Act 
to take & use land for the purpose of the railway 
& works cannot, whether for valuable considera- 
tion or otherwise, alicnate for any purpose except 
the purposes of the Act any portion of its land, not 
being ‘‘ superfluous land” within Lands Clauses 
Act, 1845 (c. 18), s. 127, not being land taken for 
extraordinary purposes within Kailway Clauses 
Act, 1845 (c. 20), s. 45, nor any casement over the 
sainc.—MULLINER v. MIDLAND Ry. Co. (1879), 11 
jh. D. 611; 48 L. J. Ch. 258; 40 L. T. 1213 438 
J.P.573; 27 W. R. 330. 

‘Amsiotallina: -— Distd. Bayley v. G. W. Ry. Cres), 2 


434, Consd. Grand Junction Canal Go. 7. Volty Gabe), 
21 Q. LB. D..273 ; Foster v. LC. & D. Ry. (1894), 71 L. T 

$55. Expld. & ist. ite Gonty & M.S. & L. Ry» Tigoe] 
2Q. B. 439. 2, Apla.G ~ Ry. v. Solihull R. D. % (1902), 
86 L. T. 852 nsd. ( aw hy. tv. ‘Talbot, 902) 2 Ch. 
759. Distd. "strettord. ir, 2D. CG. r. Manchester South 


Junction & Altrincham Ry. 1803), 68 J. P. 59. Consd. 
Taff vee ys v. Pontypridd U. nD. C. (1905), 93 L. T. 126. 
Dis ty. wv. Associated Mo riland Cement Manu- 
rectarers(1n00%. Ltd., 11910] 1 Ch. 12. . Ayr Harbour 
Trustecs v. Oswald (1883), 8 App. Cas. 623 ; Stovens v. 
Met. Dist. Ky. (1885), 29 Ch. D. 60; ruta ty Sutton, 
ine ano & Dry pool Gas Co., [1898] 2 Na CC 
. & BKalby-with-Hexthorpe U. C¢ -G, OG. C. Ry. 

(ibid) 2 ch. 110; County Mol & Wine Co. 0.1. & N. W. 
Ky. ’ {1918 = Mt Aas Thames Conecervators t. Kent, 
11918] 2 ‘Menta. pov unas, Maidstone & 
Tunbridge Ry. v aah C. & D. Ny. (1879), 11 Ch. D. 625; 
Re Met. Dist. Ry. & Cosh (1880), 13 Ch. D. wre Re 
Higgins & ar ewe rontrece A al 21 Ch. D. 95; 
Ware v. L. B. & 8. C. Ry. (1882), 52 L Ch. 198; Davis 
v. Leicester Corpn., i18o4] 2 Ch. 208; Thames Conserva- : 
tors v. Southwark & Vauxhall Water Co. ue 

TL. R.1553 Le & N. W. Ry. «. Runcorn ll. ty 
1 Ch, 343; M.S. eb. Ry. vr. Anderson, [1898] 2 Gn! it: 
Hackuey’ Corpn. v. Lee Conservancy Board, (1904) : 
K. B. 541; Stourecliffe Kstates Co. v. LE Laret ted 
Cora en ee 2Ch. 12; Re Plymouth Corpn. & Walter, 


98. ——-.] —A railway co., under their special 
Act, were entitled, notwithstanding Lands Clauses 
Consolidation Act, 1845 (c. 18), s. 92, to take a 
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EASEMENTS AND PRoFIts A PRENDRE. 


portion of certain houses or other buildings or 
manufactories scheduled in their Act withovt 
being obliged to take the remainder, if the portion 
taken could, in the opinion of the authority to 
whom the ‘question of disputed compensatim 
should be submitted, be severed from the remainder 
of the property without material detriment thereto. 
The co. gave notice to treat for a portion of certsin 
property, &, before the arbitrator appointed uncer 
pop Lands Clauses Consolidation Act to asséss 
roca cetine they undertook to provide access 
e remainder of the property by means of a 
riht of way over the portion taken. On a ¢ase 
stated by the arbitrator in his award :—Held: as 
the giving the proposed right of way over the lands 
of the co. was not inconsistent with the purposes 
for which the lands were taken, the co. had power 
to grant it.— Re Gonty & MANCHESTER, SHEFFIELD 
& LINCOLNSHIRE Ry. Co., [1896] 2 Q. B. 489; 65 
LL. J. Q. B. 625; 75 L. T. 230; 45 W. R. 83; 12 
T. L. R. 617, 620; 40 Sol. Jo. 45. C. A. 


Annotations ;—Consd. Cale. Ry. v. Turcan, [1898] A. GC. 256. 
Apld. S Ry. v. Associated Portland Cement Manu- 
fretaeas ook, 11910) 1Ch.12. Refd. Stretford U. D.C. 
v. Manche South Junction & Altrincham Ry. (1903), 


1L. wet reacts G. C. Ry. v. Balby-with-Hexthorpe U. C., 
A.-G, me OF Rhy. [1912] 2 Ch. 110. entd. G. KE. Ry. 
v. L. ro oo agoey 51 Sol. Jo. 132; County Hotwol & Wine 
Co. v . L. & N. W. Ity., (1918) 2K. B . 251. 


99. Tenant for life—Powers under Setiled 
Land Acts, 1882 (c. 38), & 1890 (c. 69)—-Easement 
over principal mansion house.|-—The tenant for 
life of a settled estate, for the purpose of giving 
his wife a dower or jointure house, in 1889 granted 
her a lease for 21 years of a house called X. about 
three miles from the principal mansion house on 
the ‘I’. estate, of which estate X. formed part, 
together with rights of way over all roads & drives 
which from time to time should exist on T. estate. 
The drives then existing were about 25 miles long 
& extended over the estate generally including the 
park usually occupied with the mansion house & 
up to the gate & door of such mansion house :— 
Ileld: having regard to sect. 6 of 1882 Act, 
& sect. 10 of 1890 Act, the lease of X. was 
invalid by reason of its granting rights of 
way over the park & lands usually occupied 
with the principal mansion house. —SuTrHERLAND 
(DOWAGER DUCHESS) v. SUTHERLAND (DUK4), 


[1893] 3 Ch. 169; 62 L. J. Ch. 946; 69 L. 'T. 186 ; 
42 W. a 12; 9 T. L. R. 530; 37 Sol. Jo. 618 ; 
3 R. 650 


Annotations :—Folld. Poaso v. Courtney, [1904] 2 Oh. 503. 
Mentd. Brown r. Peto, [1900] 1 Q. B. 346; Re Handman 
& va s Contract, {1902] 1 Ch. 599 ; Gilbey v. Rush, 
{1906) 1 Ch. 11; je, et aaa West, Hr p. Trustec 


(1919), 88 L. J. K. 

100. ——— ——.]— Settled Land Act, 
1890 (c. 69), s. 10, which precludes the life tenant 
from leasing ‘ the principal mansion house on 
any settled land, & the pleasure grounds & park 
& lands usually occupied therewith,” without the 
consent of the trustees or an order of the ct., 
applies to a park not usually occupied with the 
principal mansion house, the words ‘usually 
occupied therewith ”’ referring merely to the word 
‘lands’? immediately preceding. 

The sect. also applies to the lease of an easement 
over the same property. 

A life tenant without the consent of the trustees 
agreed to let the park, together with an easement 
over the mansion house, for a term of years. 
The lessees entered & held under the agreement, 
which contained no provision as to title. The 
lessor died without being required to execute a 
lease, & the lessees were ejected by the remainder- 
man. It did not appear that the lessor could 
have obtained the trustees’ consent :—Held: the 





Part IJ].—Creation or EASEMENTS. 


lessees were not entitled to damages against the 
lessor’s estate. — PEASE v. COURTNEY, [1904] 2 
Ch. 503; 73 L. J. Ch. 760; 91 L. T. 341; 53 
W. RR. 75; 20 T. L. R. 653; 48 Sol. Jo. 622. 

Annotation :—Mentd. Re Wythes’ S. E. (1908), 98 L. T. 277. 

101. -]—The sale of subsoil of settled 
land is not the sale of an easement under Settled 
Land Act, 1882 (c. 38), s. 3, but the ct. has power 
under that scct. to make an order authorising the 
sale es being a sale of part of the settled land.— 
Re P.2ARSON’sS WILL (1900), 83 L. T. 626. 

102. Creation of easement in ex- 
change.|—Settled Land Act, 1890 (c. 69), s. 5, 
empowers a tenant for life to grant an easement 
over the settled land-in exchange for an casement 
over adjoining land. The latter part of the sect. 
is independent of the earlier part, & is not 
dominated by the first words of the scct., ‘‘ on 
an exchange or partition.”—Re BRACKEN’s SETTLE- 
MENT, [1903] 1 Ch. 265; 72 I. J. Ch. 101; 87 
L. T. 743; 51 W. R. 411. 


Annotation :—Consd. Re Brotherton, Brotherton v. Brother- 
ton, Rte Markams Settlmt. (1907), 77 L. J. Ch. 58. 


103. Power to grant right to let down 
surface.]|—A tenant for life of settled land has 
power under sect. 6 of Settled Land Act, 1882, to 
grant a lease of a right to let down the surface of 
the land by mining operations.-—SITwEL. v. 
LONDESROROUGII (IWARL), [1905] 1 Ch. 460; 53 
W. R. 445; sub nom. Re SItwEL., SITWELL 1. 
LONDESBOROUGH (HARL), 74 L. J. Ch. 254. 
Annotation :—Refd. Thomson v. St. Catharino’s College, 

Cambridge, & Mappin's Muasbro’ Old Brewery, S&S 


Ss e 
Catharine’s College, Cambridge v. Rosse (No. 2) (1918), 
118 lL. T. 758. . ue 




















B. Extent of Grantee’s state. 


104. Grantor must have estate in dominant 
tenement.]----SMETEBORN v. IlouTr (1347), Y. B. 
21 Wdw. 3, fo. 2, pl. 5. 

Annotations :—- Distd. Rymer vr. Mellroy, [1897] 1 Ch, 528. 
d. Anon. (1581), Godb. 4; Jorden v. Atwood (1605), 

Owen, 121 

105. Grantee yearly tenant of dominant tene- 
ment-— Subsequent purchase of reversion.]—A., the 
owner In fee of Whiteacre, conveyed it to B. by 
a deed dated Mar. 12, 1869, which recited that 
it had been agreed that on completion of the pur- 
chase B. should grant to A., his heirs & assigns, a 
right of way over a defined footway Icading from 
a public road across Whiteacre to Blackacre. The 
deed also referred to another deed as then pre- 
pared, which when exccuted was dated Mar. 13. 
1869, whereby B., in pursuance of this agreement. 
& in considcration of the conveyance of Whiteacre, 
covenanted & granted with & to A., his heirs & 
assigns, that it should be lawful for them & the 


ll 
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tenants & occupiers for the time being of Blackacre 
to use the footway. <A. was then & until] 1870, 
when he purchased the fee simple, only tenant 
from year to year of Blackacre :-—-Held: not- 
withstanding the limited interest of A. when the 
easement was granted, & the cesser of that 
interest by merger in 1870, a lessee of Blackacre 
claiming under the freehold title of A. was cntitled 
to use the footway.—RyMER v. McILRoy, [1897] 
1 Ch. 528; 66 L. J. Ch. 336; 76 1. T. 115; 45 
W. R. 411. 


SUB-SECT, 3.—EXTENT OF GRANT. 

106. Includes ancillary rights.] JONES v. 
PRriTCHARD, No. 229, post. 

Right to enter & repair|—See Part V., poal. 

Repair of ways.]——Sce Part VII., Sect. 6, sub- 
sect. 3, D. (b), post. 

Repair of watercourses.|—Sce Dart LX., Seet. 2, 
sub-sect. 6, post. 





SuB-sECT. 4.— RESERVATIONS AND EXCEPTIONS 
OF JZTASEMENTS. 

Sec, generally, Deeps, Vol. XVIL., pp. 380-385, 
Nos. 1886-1930. 

107. Easement cannot be reserved or excepted. | 
-- DuRHAM & SUNDERLAND Ry. Co. v. WALKER, 
No. 584, post. 

108. Reservation or exception operates by way 
of re-grant.|—Where a lease of land reserved to 
the lessor the mines & quarries under the same, 
with full power to work them, & free wayleave & 
passage to, from & along the same; & the Jessor 
covenanted that in working he would do as little 
damage & spoil to the soil & herbage of the 
premises as he or they could conveniently make or 
do :—Held: (1) the lessor had an absolute right 
of way through the property for any purpose he 
thought fit, & not merely tor working the mines. 

The words did not express a mere limited right 
of way ... but a right of way for all purposes 
(Woop, V.-C.). 

(2) I do not think anything can be excepted 
out of a demise except that which is part of the 
property itself. It is not a right issuing out of 
the property which can be excepted. You either 
demise or not the whole of the property. If you 
do demise the whole property & except anything, 
then itis by way of re-grant (WooD,V.-C.).——-PRouD 
v. BATES (1865), 6 New Rep, 92; 34 L. J. Ch. 406; 
12 L. LT. 565; 13 L. T. 61; 11 Jur. N.S. 441. 


Annotations :—As to (2) Consd. Hamilton v. Graham (1871) 
L. R. 2 Sc. & Div. 166. Refd. Ballacorkish Silver, Lea 
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PART III. SECT. 1, SUB-SECT. 3. 
Kr. Right of way-—- No right to 


windows on way.J—A conveyance of - 


lands fronting on public highways with 
the right of passage increly over a 
private lane dovs not create a servitude 
that can entitle the grantec to make 
windows & openings in walls which aro 
bullt upon the line of the lane.— 
LESPERANCE v. GONE (1905), 38 
s. C. R. 618.—CAN. 

8. Grant of cquitable casement — 
Right to legal casement.}—An agreement 


creating an equitable eascment of | 


support does not confer on the owner 
of the dominant tenement the further 
right to have that agreement specifically 
performed by the grant of a legal 
casement.—WELLINGTON CITY, ETC. 
ye eel TRUSTEE, [1921] N. Z Ll. lt. 


— 


PART III. SECT. 1, SUB-SECT. 4. 
t. Reservation in grant.]—Lands for 
a highway, laid out in 1857, was 


. ‘granted by M. to deft. township corpn., 


& the right to a cattle-pass under the 
' highways, to be made & maintained & 
| repaired by deft. corpn., was reserved 
to M.:—J/eld: there was a grant, 
subject to an casement. FREEMAN v. 
CAMDEN TowNsiHip (1918), 41 O. L. I. 
179; 130. W. N. 221.—- CAN. 


a. Implicd reservation in absolute 
grant. |—An implied reservaticn cannot 
be read into an absolute grant.— 
O'MARA ». EDEN (1892), 40 N.S. 
172, n.— CAN. 

b. Reservation in Icase.] ~An cox- 
' ception in the lease reserved “ liberty 
of fishing, fowling, hunting, & hawk- 
ing,” to the lessor, his heirs & assigns, 
in & upen the premises, & an exception 
to tenants of certain lands of ** free 
liberty of comimonage & cutting of 


: turf on the mountain of Tinewry ” :— 


Held: such was a mere reservation of 


: an easement, & did not amount to a 


nt of the mountain.—-WATERPARK 
PENNELL (1855), 510. L. 1. 120; 
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8 Ir. Jur. 45.—IR. 

co. Jteservation of mineral righta— 
Implied right of way.J—A_ reservation 
in a conveyance of land of the minerals 
& oils therein & thereon is not an case- 
ment & need not bo registered as a 
charge upon the fee, nor need the implicd 
easements of necessity incidental to 
the getting of the iminorals & oils 
80 excepted be registercd.—ALBERNI 
LAND Co. v. REGISTRAR GENERAL OF 
Trries, [1918] 2 W. W. I. 537; 40 
D. L. R. 142.—CAN. 

d. ~-—,}—A_ reservation, in 
a fee-furm grant of imines, & the right 
tu the grantor, his servants, horses, & 
carriages, to enter & carry away the 
minerals, cnables the owner of. the 
mines to iay down & maintain a railway 
over the surface of the lands granted, 
where such railway is reasonably 
necessary for working the mines.— 
ANTRIM (EARL) v. DoBas (1891), 30 
L. lt. Ir. 424.—IR. 


.——— —.|—A. 
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Sect. 1.— By express grant: Sub-sect. 2, A. & B.; 
sub-sects. 3 & 4.] 


which lights were specified. At the time of the 
grant he held an adjoining house for a term of 
years. He subsequently acquired the reversion 
expectant on the term in the adjoining house; & 
after the expiration of the term he proceeded to 
build on the site of the adjoining house in a 
manner which might interfere with the lights of 
the demised house, these lights not being ancient 
lights :—Held: lessor was not by his grant pre- 
vented from so building. 

General words in a grant must be restricted to 
that which the grantor had then power to grant 
& will not extend to anything which he might 
subsequently acquire (MELLISH, L.J.). 

At the time when the lease was made, deft. was 
no doubt the owner of a term of a few years in the 
adjoining property, & no doubt the words of the 
lease amount to a grant, of the light coming over 
the adjoining property during the term which 
deft. at the date of the lease had in that property 
(JAMES, L.J.).—BootTu v. ALCOCK (1873), 8 Ch. 
App. 663; 42 IL. J. Ch. 557; 29 L. T. 2313; 37 
J.P. 709; 21 W. R. 743, Ti. JJ. 


Annotutions :—Consd. Beddington v. Atlec (1887), 35 Ch. D. 
317; Godwin v. Schweppes. (1902] 1 Ch. 926. Refd. 
Master v. Hunsard (1876), 4 Ch. D. 7183 Quicke v. Chap- 





nan, [1903] 1 Ch. 659. Mentd. Davis v. Town Properties 
Investinent Corpn., [1903] 1 Ch. 797. 
96. Executrix with power of sale.|—An 


extrix. who has no estate or interest in land, but 
only a power to sell it, is not en: powered to grant 
an easement over it..—He BAhROW-IN-FURNESS 
CoRPN. & RAWLINSON’S CONTRACT, [1903] 1 Ch. 
iyi 72 1. J. Ch. 233; 87 L. T. 724; 51 W. Rh. 
248. 

97. Must not be ultra vires.|—A_ railway co. 
having the usual powers under their special Act 
to take & use land for the purpose of the railway 
& works cannot, whether for valuable considera- 
tion or otherwise, alienate for any purpose except 
the purposes of the Act any portion of its land, not 
being ‘‘ superfluous land ”’ within Lands Clauses 
Act, 1845 (c. 18), s. 127, not being land taken for 
extraordina urposes within Kailway Clauses 
Act, 1845 (c. 20), 8. 45, nor any easement over the 
same. - MULLINER v. MIDLAND Ilty. Co. (1879), 11 
Ch. D. 611; 48 L. J. Ch. 258; 40 I. T. 121; 43 
J.P. 573; 27 W. R. 830. 


Annotations :—Distd. Bayley v. G. W. Ry. (1881), 26 Ch. D- 
434. Consd. Grand Junction Canal Co. rv. Petty (1888), 
21 Q. B. D. 273 H Foster v. L. ae & D. Ry. (1894), 71 L. TT. 
855. Expld. & Distd. He Gonty & M.S. & L. Ry., [1896] 
2Q. B. 439. ld. G. W. Ry. v. Solihull R. D. C. (1902), 
86 L. T. 852. nsd. G. W. Ry. v. Talbot, 11902] 2 Ch. 
759. Distd. Stretford U. bD. C. vo. Manchester South 

Junction & Altrincham Ry. (1903), 68 J. 1. 59. Consd. 

Taff Valo Ry. v. Pontypridd U. 1D. C. (1908), 93 L. T. 126. 

Distd. S. E. Ry. v. Associated Portland Cement Manu- 

facturers (1900), Ltd., [1910] 1 Ch.12. Refd. Ayr Harbour 

Trusteos v. Oswald (1883), 8 App. Cas. 623; Stevens v. 

Met. Dist. Ry. (1885), 29 Ch. D. 60; Jordeson v. Sutton, 

Southcoates & Drypool Gas Co., [1898] 2 Ch. 614; G.C. 

Ry. vw. Kalby-with-Hexthornpe U. C., A.-G. v. G. C. Ry., 

[1912] 2 Ch. 110 ; County Hotel & Wine Co. v. L. & N. W. 

diy., [1918] 2 K. B. 251; Thames Conservators vt. Kent, 

(1918) 2 8. 272. Mentd. Sevenoaks, Maidstono & 

Tunbridge Ry. v. L. C. & D. Ry. (1879), 11 Ch. D. 625 ; 

Re Met. Dist. Ry. & Cosh (1880), 13 Ch. D. 607; Re 

Higgins & Hitchman’s Contract (1882), 21 Ch. D. 95; 

Ware v. L. B. & S.C. Ry. (1882), 62 L. J. Ch. 198; Davis 

v. Leicester Corpn., [1894] 2 Ch. 208; ‘Thames Conserva- 

tors ©. Southwark & Vauxhall Water Co. (1897), 13 

T. LR. 155; L. & N. W. Ry. v«. Runcorn R. C., [1898 

1 Ch. 34; M.S. & L. Ry. v. Anderson, [1898] 2 Ch. 394 ; 

Hackney Corpn. v. Lee Conservancy Board, {1904] 2 

K. B. 541; Stourcliffe Estates Co. v. Bournemouth 

Corpn., [1910] 2 Ch. 12; Re Plymouth Corpn. & Walter, 

11918] 2 Ch. 354. 


98. .}—A railway co., under their special 
Act, were entitled, notwithstanding Lands Clauses 
Consolidation Act, 1845 (c. 18), s. 92, to take a 
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EASEMENTS AND PROFITS A PRENDRE. 


portion of certain houses or other buildings or 
manufactories scheduled in their Act withovt 
being ebiiged to take the remainder, if the portion 
taken could, in the opinion of the authority to 
whom the question of disputed compensatiom 
should be submitted, be severed from the remainder 
of the property without material detriment thereto. 

The co. gave notice to treat for a portion of certain 

property, &, before the arbitrator appointed under 

the Lands Clauses Consolidation Act to assess 
ySelgrs Rilgratenege oc they undertook to provide access 

to the remainder of the property by means of a 

right of way over the portion taken. On a ¢ase 

stated by the arbitrator in his award :—Held: as 
the giving the proposed right of way over the lands 
of the co. was not inconsistent with the purposes 
for which the lands were taken, the co. had power 
to grant it.—Re Gontry & MANCHESTER, SHEFFIELD 

& LINCOLNSHIRE Ry. Co., [1896] 2 Q. B. 439; 65 

L. J. Q. B. 625; 75 L. T. 239; 45 W. R. 83; 12 

T. L. R. 617, 620; 40 Sol. Jo. 715, C. A. 

Annotations :—Consd. Cale. Ry. v. Turcan, [1898] A. G 256. 
Apld. 8. Ic. Ry. v. Associated Portland Cement Manu- 
facturers (1900), [1910] 1 Ch.12. Refd. Stretford U. D.C. 
v. Manchester, South Junction & Altrincham Ry. (1903), 
1L. G. R. 683; G.C. Ry. v. Balby-with-Hexthorpe U. C., 
A,-G. vu. G. C. Ry., {1912] 2 Ch. 110. Mentd. G. K. Ry. 
v L. C. C. (1906), 51 Sol. Jo. 132; County Hotel & Wino 
Co. v. L. & N. W. lhy., [1918] 2 K. B. 251. 

99. Tenant for life—-Powers under Setiled 
Land Acts, 1882 (c. 38), & 1890 (c. 69)—Easement 
over principal mansion house.|—The tenant for 
life of a settled estate, for the purpose of giving 
his wife a dower or jointure house, in 1889 granted 
her a lease for 21 years of a house called X. about 
three miles from the principal mansion house on 
the T. estate, of which estate X. formed part, 
together with rights of way over all roads & drives 
which from time to time should exist on T’. estate. 
The drives then existing were about 25 miles long 
& extended over the estate generally including the 
park usually occupied with the mansion house & 
up to the gate & door of such mansion house :— 
Held: having reyard to sect. 6 of 1882 Act, 
& sect. 10 of 1890 Act, the lease of X. was 
invalid by reason of its granting rights of 
way over the park & lands usually occupied 
with the principal mansion house.—SUTILERLAND 
(DOWAGER DUCHESS) v. SUTHERLAND (DUKE), 
{1893] 3 Ch. 169; 62 1. J. Ch. 946; 69 I. IT. 186 ; 
42 W. R. 12; 9 T. L. R. 530; 37 Sol. Jo. 6183 
3 KR. 650. 

Annotations :-—Folld. Pease v. Courtney, [1904] 2 Ch. 503. 
Mentd. Brown v. Peto, (1900) 1 Q. B. 346; Re Handman 
& Wilcox’s Contract, [1902) 1 Ch. 599; Gilbey v. Rush, 
(1906) 1 Ch. 11; Jte Cornwallis West, Fx p. Trustee 
(1919), 88 L. J. K. B. 1237. 

100. - -|— Settled Tand Act, 
1890 (c. 69), s. 10, which precludes the life tenant 
from leasing ‘‘ the principal mansion house on 
any settled land, & the pleasure grounds & park 
& lands usually occupied therewith,” without the 
consent of the trustecs or an order of the ct., 
applies to a park not usually occupied with the 
principal mansion house, the words “usually 
occupied therewith ”’ referring merely to the word 
‘“‘lands’’ immediately preceding. 

The sect. also applies to the lease of an casement 
over the same property. 

A life tenant without the consent of the trustees 
agreed to let the park, together with an easement 
over the mansion house, for a term of years. 
The lessees entered & held under the agreement, 
which contained no provision as to title. The 
lessor died without being required to execute a 
lease, & the lessees were ejected by the remainder- 
man. It did not appear that the lessor could 
have obtained the trustees’ consent :—Held: the 











Parr III.—Creatrion or EASEMENTS. 


lessees were not cntitled to damages against the 
lessor’s estate. —- PEASE v. COURTNEY, {1904] 2 
Ch. 5603; 73 L. J. Ch. 760; 91 L. T. 341; 53 
W. R. 75; 20 T. L. R. 653; 48 Sol. Jo. 622. 

Annotation :—Mentd. Re Wythes’ S. E. (1908), 98 L. 1. 277. 

101. -]—The sale of subsoil of settled 
land is not the sale of an easement under Settled 
Land Act, 1882 (c. 38), s. 3, but the ct. has power 
under that sect. to make an order authorising the 
sale as being a sale of part of the settled land.—- 
Re PEARSON’S WILL (1900), 83 L. T. 626. 

102. ——- Creation of easement in ex- 
change.|]—-Settled Land Act, 1890 (c. 69), s. 5, 
empowers a tenant for life to grant an casement 
over the settled land in exchange for an casement 
over adjoining land. The latter part of the sect. 
is Independent of the earlier part, & is not 
dominated by the first words of the scct., “on 
an exchange or partition.”’— Re BRACKEN’S SETTLE- 
MENT, [1903] 1 Ch. 265; 72 L. J. Ch. 101; 87 
L. T. 7483; 51 W. R. 411. 


Annotation :—Consd. Re Brotherton, Brotherton v. Brother- 
ton, Re Markams Settlmt. (1907), 77 L. J. Ch. 58. 


108. Power to grant right to let down 
surface.]|—A tenant for life of settled land has 
power under sect. 6 of Settled Land Act, 1882, to 
grant a lease of a right to let down the surface of 
the land by mining operations.-—SrTWHLt.  v. 
LONDESBOROUGH (HARL), [1905] 1 Ch. 460; 53 
W. R. 445; sub nom. Re Sitwet.., SITWELL v. 
LONDESBOROUGH (EARL), 74 T. J. Ch. 254. 
Annotation :—Refd. Thomson 1. St. Catharine's College, 

Cambridge, Mappin’s Masbro’ Old Brewery, ay 


& 
Catharinoe’s College, Cumbridge v. Rosse (No. 2) (191 
118 Ju. T. 758. 

















B. Extent of Grantee’s Estate. 


104. Grantor must have estate in dominant 
tenement.|—SMETEBORN 7. Horr (1347), Y. B. 
21 Edw. 3, fo. 2, pl. 5. 

Annotations :-- Distd. Rymer v. McIlroy, [1897] 1 Ch. 528. 

Reld. Anon. (1581), Godb. 4; Jorden v. Atwood (1605), 

wen, 

105. Grantee yearly tenant of dominant tene- 
ment—-Subsequent purchase of reversion.|—A., the 
owner in fee of Whiteacre, conveyed it to B. by 
a decd dated Mar. 12, 1869, which recited that 
it had been agreed that on completion of the pur- 
chase B. should grant to <A., his heirs & assigns, a 
right of way over a defined footway leading from 
a public road across Whiteacre to Blackacre. The 
deed also referred to another deed as then pre- 
pared, which when executed was dated Mar. 13, 
1869, whereby B., in pursuance of this agreement 
& in consideration of the conveyance of Whiteacre, 
covenanted & granted with & to A., his heirs & 
assigns, that it should be lawful for them & the 


_ ee ——. — — a -_—— ~_-- 


PART III. SECT. 1, SUB-SECT. 3. 
r. Right of way— No right to : 
windows on way.jJ—-A conveyance of 
lands fronting on public highways with 


M. :—Jleld 


granted by M. to deft. township corpn., 
& the right to a cattle-pass under the 
highways, to be nade & maintaine 
repairod by deft. corpn., was reserved 
to : there was a grant, 
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tenants & occupiers for the time being of Blackacre 
to use the footway. A. was then & until 1870, 
when he purchased the fee simple, only tenant 
from year to year of Blackacre :—Held: not- 
withstanding the limited interest of A. when tho 
easement was granted, & the cesser of that 
interest by merger in 1870, a lessce of Blackacre 
claiming under the freehold title of A. was entitled 
to use the footway.—RYmMER v. McILKoy, [1897] 
1 Ch. 528; 66 L. J. Ch. 336; 76 L. T. 115; 45 
W. RR. 411. 








Sead 


SUB-SECYT. 3.—DXTENT OF CRANT. 

106. Includes ancillary rights.]—- Jonis v. 
PRITCHARD, No. 229, post. 

Right to enter & repair]|—See Part V., post. 

Repair of ways.]—See Part VII., Sect. 6, sub- 
sect. 3, D. (b), post. 

Repair of watercourses.|—Sce Part 1X., Sect. 2, 
sub-sect. 6, post. 


Sun-skcr. 4.—RESERVATIONS AND HXUEPTIONS 
OF EASEMENTS. 

See, generally, Deeps, Vol. XVII., pp. 380-385, 
Nos. 1886-1930. 

107. Easement cannot be reserved or excepted. | 
—DurRnAM & SUNDERLAND Ry. Co. v. WALKER, 
No. 584, post. 

108. Reservation or exception operates by way 
of re-grant.]|—-Where a lease of land reserved to 
the lessor the mines & quarrics under the same, 
with full power to work them, & free wayleave & 
passage to, from & along the same; & the lessor 
covenanted that in working he would do as little 
damage & spoil to the soil & herbage of the 
premises as he or they could conveniently make or 
do: —Held: (1) the lessor had an absolute right 
of way through the property for any purpose he 
thought fit, & not merely tor working the mines. 

The words did not express a mere limited right 
of way... but a right of way for all purposes 
(Woon, V.-C.). 

(2) 1 do not think anything can be excepted 
out of a demise except that which is part of the 
property itself. It is not a right issuing out of 
the property which cai. be excepted. ‘You cither 
demise or not the whole of the property. If you 
do demise the whole property & except anything, 
then itis by way of re-grant (Woon, V.-C.).—PROUD 
v. Bates (1865),6 New Rep. 923; 34 L. J. Ch. 406; 
121. 7. 565; 13 L. T. 613; 11 Jur. N.S. 441. 


Annotations :—As to (2) Consd. Hamilton v. Graham (1871) 
L. Rt. 2 Sc. & Div. 166. Refd. Ballacorkish Silver, Lead 


Sy —— oe rd ay ee 


8 Ir. Jur. 45.— IR. 
ce. Reservation of mincral rights— 
Implied right of way.J—A_ reservation 
in a conveyance of lund of the minorals 
& oils therein & thercon is not an casc- 





d & 


the right of passage merely over a 
private lane docs not create a servitude 
that can entitle the grantee to make 
windows & openings in walls which are 
built upon the line of the lanc.— 


LESPERANCK v. GONE (1905), 38 
Ss. C. R. 618.— CAN. 
s. Grant of cquitable easement — 


leight to legal casement. |-——-An ugreement 
creating an equitable casement of 
support does not confer on the owner 
of the dominant tenement the further 
right to have that agrvement specifically 
performed by the grant of a legal 
casemecnt.—WELLINGTON CITY, 
v. PUBLIC TRUSTER, [1921] N. %. L. 
423.—N.Z. 


PART III. SECT. 1, SUB-SECT. 4. 
t. Reservation in grant.J—Lands for 
a highway, laid out in 1857, was 


ETC. 
R. 


subject to an casement.—-FREEMAN t. 
YAMDEN TOWNSHIP (1918), 41 O. L. 7h. 
179; 13 O. W. N, 221.—CAN. 


a. Implicd reservation in absolute 
grant.j——An implied reservation cannot 
be read into an absolute gra nt.— 
O'MARA v. EDEN (1892), 40 N.S. BR. 
172, n.— CAN. ‘ _ 

b. Reservation in lease.}-—An ox- 
ception in the lease reserved ‘ Iiberty 
of fishing, fowling, bunting, & hawk- 
ing,’ to the lessor, his heirs & assigns, 
in & upon the premises, & an exception 
to tenants of certain Jands of ** free 
liberty of commonsge & cutting of 
turf on the mountain of Tincurry ° :-— 
Hleld - such was a mere reservation of 
an sages to & me foe aout Xo io 
grant of the mountain.— TER? 

t. FENNELL (1855), 51. UC. L. It. 120; 


a tere re penance 


ment & need not be registercd as a 
charge upon the fee,nor need the impliocd 
eascinents of necessity incidcntal Lo 
the getting of the minerals oils 
so excepted bo registercd.—ALBERNI 

AND . D. REGISTRAR GENERAL OF 
Tipttes, [1918] 2 W. W. HK. 537; 40 
D. lu. hi. 142.—CAN. 

d.—— .-}—A reservation, in 
a fec-farm grant of mines, & the right 
to the gruntor, his servants, horses, & 
carriages, to cnter & carry away tho 
minorals, enables the owner of the 
mines to lay down & maintain a railway 
over the surface of the lands granted, 
where such railway is roasonably 
necessary for working the mines.—~ 
ANTRIM (EARL) v. DOBBS (1891), 30 
L. lt. Ir. 424.— IR, 


6. — .J—A. 





feucd lands 
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Sect. 1.—By express grant: Sub-sect. 2, A. & B.; 
sub-sects. 3 & 4.] 


which lights were specified. At the time of the 

grant he held an adjoining house for a term of 

years. He chy vio eosin acquired the reversion 
expectant on the term in the adjoining house; & 
after the expiration of the term he proceeded to 

build on the site of the adjoining house in a 

manner which might interfere with the lights of 

the demised house, these lights not being ancient 
lights :—Held: lessor was not by his grant pre- 
vented from so building. 

General words in a grant must be restricted to 
that which the grantor had then power to grant 
& will not extend to anything which he might 
subsequently acquire (MELLISH, L.J.). 

At the time when the Icase was made, deft. was 
no doubt the owner of a term of a few years in the 
adjoining property, & no doubt the words of the 
lease amount to a grant of the light coming over 
the adjoining property during the term which 
deft. at the date of the leasc had in that property 
(J AMES, x0cK (1873), 8 Ch. 
App. 663; 42 L. J. Ch. 557; 29 1. 'T. 231; 37 
J.P. 709; 21 W. R. 743, L. JJ. 

Anaiiations :—Consd. Boddington v. Atloo Geet 35 Ch. D. 
317: Godwin v. Pol wonton, , Lt ooal 1 Ch. 926. Refd. 
Master ». aaa 1876) D. 7183; Quicke v. Chap- 
man, [1903] 1 wenta: Davis v. Town Properties 
Investment Corna. 3 T1903) 1 Ch. 797. 

96. Executrix with power of sale.]—An 
extrix. who has no estate or interest in land, but 
only a power to sell it, is not em::owered to grant 
an easement over it.—Re BARKOW-IN-FKURNESS 
Corrpx. & RAWLINSON’S ConTRACT, [1903] 1 Ch. 
339; 72 L. J. Ch. 2383; 87 L. T. 724; 51 W. R. 
248. 

97. Must not be ultra vires.)}—A railway co. 
having the usual powers under their special Act 
to take & use land for the purpose of the railway 
& works cannot, whether for valuable considera- 
tion or otherwise, alienate for any purpose except 
the purposes of the Act any portion of its land, not 
being ‘‘ superfluous land ” within Lands Clauses 
Act, 1845 (c. 18), 8s. 127, not being land taken for 
extraordinary purposes within Kailway Clauses 
Act, 1845 (c. 20), s. 45, nor any casement over the 
same.—-MULLINER v. MIDLAND Ry. Co. (1879), 11 
Ch. D. 611; 48 L. J. Ch. 258; 40 L. T. 121; 43 
J. P.573; 27 W. R. 330. 

Annotations :—Distd. Bayloy v. G. W. Ry. (1884), 26 Ch. D. 
434. Conad, Grand Junction Canal Co. vr. Potty pSee 

2 .1).273; Fosterv. LC. & D. hy il ¥y a 

855. mn d. & Distd. Re Gonty & M. Misoe) 

Y 439, Id. G. W. ty. vs Solihull | R. D. % (1902), 

86 i, T. 852. nsd. ty. w. ee [1902] 2 Ch. 

759. Distd. Stretford U. b. CG. v. Manchester South 

Junction & Altrincham Iiy. (1903), 68 Mw 1. 59. Consd. 

Taff Vale Ry. v. Pontypridd U. D.C. (1905), 93 L. T. 126. 

Distd. S. E. Ry. v. Associated Portland Cement Mani 

facturers (1900), Ltd., aay oe 1 Ch. 12. 

Trustoos v. Oswald (1883) App. Cas. 623; Stevens t. 

Met. Dist. Ry. (1885), 29 bn. De bd: Tordenon v: Sutton, 

Southcoates & Drypool Gas Co., [1898] 2 Ch. ae Cc. 

Ry. v. Balby-with-Hoxthorpe U. Cy A A.-G. v. G. C. Ity., 

[112] 2 Ch. 1105 County Hotel & Wino Oo. v. L. & N. W. 


9 K, He Pan Thames Conrorvators t. Kont, 
livis) 2 XK. Be Mentd td. Sovonoaks, Maidstone & 
Manbuldge yee we) & D . (1879), 11 Ch. D. 625; 
Ite Met. Dis Tye ‘& Cosh ‘(issoy 13 Ob. D. O07; Re 
Higgins & aac Contract (1882), 91 Ch. D. 95; : 
averee: LB.& S.C awe 62L. J. Ch. 198; Davis 

. Leicester Corpn., idesay 3 Ch. 208; ‘Thames Congerva; 
toss ”. Southwark & Vauxhall Water Co. hs 7), 13 
TL. R. 155; Le. & N. W. Ry. «. Runcorn R. 
1 Ch. 343 M. "s. & L. Ry. vr. Anderson, (1898) 2 ; 
Hackney’ Corpn. v. Lee Conservancy Board, Ch. 30 2 

3, 541; Stourcliffe Kstates Co. v. Bournemouth 

Core " (1910) 2 Ch. 12; Re Piymouth Corpn. & Walter, 
[1918] 2 Ch. 354. 

98. 








Refd. Ayr Harbour 








EASEMENTS AND PROFITS A PRENDRE. 


portion of certain houses or other buildings or 
manufactories scheduled in their Act withovt 
being obliged to take the remainder, if the portion 
taken could, in the opinion of the authority to 
whom the question of disputed compensatim 
should be submitted, be severed from the remaind?r 
of the property without material detriment thereto. 
The co. gave notice to treat for a portion of certsin 
property, &, before the arbitrator appointed uncer 
the Lands Clauses Consolidation Act to ass¢ss 
roe ensation, they undertook to provide access 
e remainder of the property by means df a 
Hatt of way over the portion taken. On a ¢ase 
stated by the arbitrator in his award :—Held: as 
the giving the proposed right of way over the lends 
of the co. was not inconsistent with the purposes 
for which the lands were taken, the co. had power 
to grant it.—Re Gonty & MANCHESTER, SHEFFIELD 
& LINCOLNSHIRE Ry. Co., [1896] 2 Q. B. 439; 65 
L. J. Q. B. 625; 75 L. T. 2390; 45 W. R. 83; 12 
T. L. R. 617, 620 ; 40 Sol. Jo. 715, C. A. 
Annotations —Consd. Cale. Ry. v. Turcan, [1898] A. G 256. 

Apld. 8. 1. . v. Associated Portland Cement Manu- 

facturers (tooo, at 1Ch.12. Refd. Stretford U. )).C 

t. Manchester, South Junction & Altrincham Ry. (1903), 

11. G. It. 683; G.C. lhty . v. Balby-with- ze ale ay a C., 

A.-G. v. G. C. Ry. (1973 2 Oh. 110. Mentd. G. K. Ry. 

v. L. C. C. (1906), 51 Sol. Jo. 132 ; onaty Hotel ‘& Wine 

Co. v. L. & N. W. ity, 11918] 2 K. B. 251, 

99. Tenant for life—-Powers under Settled 
Land Acts, 1882 (c. 38), & 1890 (c. 69)—-Easement 
over principal mansion house.|—The tenant for 
life of a settled estate, for the purpose of givmg 
his wife a dower or jointure house, in 1889 granted 
her a lease for 21 years of a house called x about 
three miles from the principal mansion house on 
the T. cstate, of which estate X. formed part, 
together with rights of way over all roads & drives 
which from time to time should exist on T.. estate. 
The drives then existing were about 25 miles long 
& extended over the estate generally including the 
park usually occupied with the mansion house & 
up to the gate & door of such mansion house :— 
Held: having regard to sect. 6 of 1882 Act, 
& sect. 10 of 1890 Act, the lease of X. was 
invalid by reason of its granting rights of 
way over the park & lands usually occupied 
with the principal mansion house.—SUTHERLAND 
(DOWAGER DUCHESS) v. SUTHERLAND (DUK), 
(1893) 3 Ch. 169; 62 L. J. Ch, 046; 60 TT. 186 ; 
42 W. R. 12; 9 T. L. R. 5803; 37 Sol. Jo. 618 ; 
3 R. 650. 

Annotations :—Folld. Peaso ». OUNey iene) 2 Ch. 503. 

Mentd. Brown r. Peto, (19001 1 Q. B. 346; Re Handman 


& ara 8 Contract, [1902] 1 Ch, 309 : Gilbey v. Rush, 
(1906) 1 Ch. 11; Re ae West, Ex np. Trustee 


(1919), 88 L. J. K. I 
-]— Settled Land Act, 








100. ——— 
1890 (c. 69), s. 10, which precludes the life tenant 
from leasing ‘‘ the principal mansion house on 
any settled Jand, & the pleasure grounds & park 
& lands usually occupied therewith,” without the 
consent of the trustees or an order of the ct., 
applies to a park not usually occupied with the 
principal mansion house, the words “usually 
occupied therewith ” referring mcrely to the word 
‘lands ’’ immediately preceding. 

The sect. also applies to the lease of an easement 
over the same property. 

A life tenant without the consent of the trustees 
agrecd to let the park, together with an easement 
over the mansion house, for a term of years. 
The lessees entered & held under the agreement, 
which contained no provision as to title. The 
lessor died without being required to execute a 


.|-—A railway co., under their special | lease, & the lessees were ejected by the remainder- 
Act, were entitled, notwithstanding Lands Clauses | 


Consolidation Act, 1845 (c. 18), s. 92, to take a | have obtained the trustees’ consent :—Held : 


man. It did not appear that the lessor could 


the 


Parr JII.—Creation or EASEMENTS. 


lessees were not entitled to damages against the 
lessor’s estate. — PEASE v. COURTNEY, [1904] 2 
Ch. 503; 73 L. J. Ch. 760; 91 L. T. 341; 53 
W. R. 75; 20 T. L. R. 658; 48 Sol. Jo. 622. 

Annotation :—Mentd. Ie Wythos’ S. EK. (1908), 98 L. 1. 277. 

101. -]—The sale of subsoil of settled 
land is not the sale of an easement under Scttled 
Land Act, 1882 (c. 38), s. 3, but the ct. has power 
under that sect. to make an order authorising the 
sale as being a sale of part of the settled land.— 
Rte PEARSON’S WILL (1900), 88 L. T. 626. 

102. Creation of easement in ex- 
change.|—Settled Land Act, 1890 (c. 69), s. 5, 
empowers a tenant for life to grant an casement 
over the settled land in exchange for an easement 
over adjoining land. ‘The latter part of the scct. 
is independent of the carlier part, & is not 
dominated by the first words of the sect., “ on 
an exchange or partition.’”’—He BRACKEN’S SETILE- 
MENT, [1903] 1 Ch. 265; 72 L. J. Ch. 101; 87 
L. T. 7483; 51 W. R. 411. 


Annotation :—Consd. Re Brotherton, Brotherton v. Brothor- 
ton, Re Markamas Settlmt. (1907), 77 Il. J. Ch. 58. 


103. Power to grant right to let down 
surface.]|—A tenant for life of settled land has 
power under sect. 6 of Settled Land Act, 1882, to 
grant a lease of a right to let down the surface of 
the land by mining operations.—SITWwELL v. 
LONDESBOROUGH (EARL), [1905] 1 Ch. 460; 53 
W. RR. 4453; sub nom. Re Srrwent., SIrwELu v. 
LONDESBOROUGH (HMARL), 74 L. J. Ch. 254. 
Annotation :—Refd. Thomson v. St. Catharine's College, 


Cambridge, & Mappin’s Masbro’ Old Brewery, St. 
EPRI OAC? each Jambridge v. Rosse (No. 2) (1918), 
e e d s 




















B. Latent of Grantce’s Estate. 


104. Grantor must have estate in dominant 
tenement.|—-SMETERBORN v. Hoir (1347), Y. B. 
21 Edw. 3, fo. 2, pl. 5. 

Annotations :-— tymer v. Mcllroy, [1897] 1 Ch. 528. 


Distd. I 
fd. Anon. (1581), Godb. 4; Jorden v. Atwood (1605), 
Owen, 121. 


105. Grantee yearly tenant of dominant tene- 
ment—Subsequent purchase of reversion.]|—<A., the 
owner in fec of Whiteacre, conveyed it to 1. by 
a deed dated Mar. 12, 1869, which recited that 
it had been agreed that on completion of the pur- 
chase B. should grant to A., his heirs & assigns, a 
right of way over a defined footway leading from 
a public road across Whiteacre to Blackacre. The 
deed also referred to another deed as then pre- 
pared, which when executed was dated Mar. 13, 
1869, whereby B., in pursuance of this agreement 
& in consideration of the conveyance of Whiteacre, 
covenanted & granted with & to A., his heirs & 
assigns, that it should be lawful for them & the 


—- —_ ~_~— ee 


PART IIl. SECT. 1, SUB-SECT. 3. |. granted by M. to deft. township corpn., 
t to a cattle-pass under the 

highwayr, to bo made & maintained & 
corpn., was reserved 
there was a grant, 


y. Right of way—No right to | & tho rig 


window's on way.}—A conveyance of . ) 
lands fronting on public highways with ' Tepaired by deft. 
the right of passuge merely over a 0. M. :-—I/eld 
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tenants & occupiers for the time being of Blackacre 
to use the footway. A. was then & until 1870, 
when he purchased the fee simple, only tenant 
from year to year of Blackacre :—Held: not- 
withstanding the limited interest of A. when the 
easement was granted, & the cesser of that 
interest by merger in 1870, a lessee of Blackacre 
claiming under the freehold title of A. was entitled 
to use the footway.—RYMER v. McILRoy, [1897] 
ae ree 66 L. J. Ch. 386; 76 L. T. 115; 45 
RR. 411. 


SURB-SECT. 3.—EXTENT OF CiRANT. 
106. Includes ancillary rights.]—- Jonns vw. 


| PRITCHARD, No, 229, post. 


Right to enter & repair|-—See Part V., post. 

Repair of ways.]-—See Part VII., Sect. 6, sub- 
sect. 3, D. (6), post. 

Repair of watercourses.|—Sce Part 1X., Sect. 2, 
sub-sect. 6, post. 





SUB-SECT, 4.—RESERVATIONS AND EXCEPTIONS 
OF IZASEMENTS. 

See, generally, De“Ds, Vol. XVIL., pp. 380--385, 
Nos. 1880-1930. 

107. Easement cannot be reserved or excepted.| 
—DuRHAM & SUNDERLAND Ry. Co. v. WALKER, 
No. 584, post. 

108. Reservation or exception operates by way 
of re-grant.]—Whcere a lease of land reserved to 
the lessor the mines & quarrics under the same, 
with full power to work them, & free wayleave & 
passage to, from & along the same; & the lessor 
covenanted that in working he would do as little 
damage & spoil to the soil & herbage of the 
premises as he or they could conveniently make or 
do :-- Meld: (1) the lessor had an absolute right 
of way through the property for any purpose he 
thought fit, & not merely tor working the mines. 

The words did not express a mere limited right 
of way ... but a right of way for all purposes 
(Woop, V.-C.). 

(2) I do not think anything can be excepted 
out of a demise except that which is part of the 
property itself. It is not a right issuing out of 
the property which can be excepted. You cither 
demise or not the whole of the property. If you 
do demise the whole property & except anything, 
then itis by way of re-grant (Woop, V.-C.).--PRoupD 


| ». Bates (1865), 6 New Rep. 92; 34 L. J. Ch. 406; 
: | WL. T. 565; 13 L. T. 61; 11 Jur. N.S. 441. 
Annotations :—As8 to (24) Consd. Hamilton v. Graham (1871) 


L. lt. 2 Sc. & Div. 166. Refd. Ballacorkish Silver, Lo 


ee ee wes ee eens 


8 Ir. Jur, 45.— IR. 

c. Reservation of mincral rights— 
Iinplied right of way.)—A_ reservation 
in a conveyance of land of the minerals 
& oils therein & thervon is not an casc- 





private lane does not create a servitude 
that can entitle the grantec to makev 
windows & openings in walls which are 
built upon the line of the lane.— 
LESPERANCE v. GONE (1905), 34 
te e R. - AN. 

s. Grant of cquituble casement— 
Right to legal eit ie ARE agreement 
creating an cquitable casement of 
support does not confer on the owner 
of the dominant tenement the further 
right to have that agreemcut specifically 
performed by the grant of a legal 
easement.—WELLINGTON CITY, ETC. 
He ee Trustre, (1921] N. ZL. RR. 


PART III. SECT. 1, SUB-SECT. 4. 
t. Reservation in grant.J—-Lands for 
wu highway, laid out in 1857, was 


subject to an casemont.--FREEMAN ¥. 
CAMDEN TownsHir (1918), 41 O. L. Tt. 
179 > 13 oO. W. N. 2991.—CAN. 


a. Implied reservation in absolute 
grant.jJ—An implied reservation cannot 
be read into an absolute grant.— 
O’MARA v. EDEN (1892), 40 N.S. Wt. 
172, n.—CAN. 

b. Feeservoation in lease.J—-An ox- 
ception in the lease reserved ** liberty 
of fishing, fowling, hunting, & hawk- 
ing.” to the lessor, his heirs & assigns, 


: in & upon the premises, & an exception 
. to tenants of certain lends of “ free 


' turf on the mountain of ‘Incurr 


liberty of commonage & cutting of 


Cn 


Held: such was a mere reserva jon of 


an easement, & did not amount to a 


grant of the mountain.—WATERPARK 
v. FENNELL (1855), 5 I. C. L. R. 120; 





ment & need not bo registered as a 
charge upon the foe, nor neod tho implied 
easements of necessity incidental to 
the getting of the minorals & oils 
so excepted be rogistered.—ALBERNI 
LAND Co. v. REGISTRAR GENERAL OF 
PrTLES, [1918] 2 W. W. Kt. 537; 40 
D. L. hi. 142.—CAN. 

-——,J—A reservation, in 
a feo-farm grant of mines, & the right 
to the grantor, his servants, horses, & 
carriages, to enter & carry away tho 
minerals, enables the owner of the 
mines to lay down & main a railwa 

over the surface of tho lands grented, 
where such railway is roasonably 
necessary for working the minc4.— 


d. ne 


| aa ties (EARL) v. Dopss (1891), 30 


e h, Ir. 424,—IR. 


—-J—~—A. feued lands 
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Sect. 1.—By express grant: Sub-secta. 4 & 5.) 


& Copper Mining Co. v. Harrison (1873), L. R. 5 P. C. 49 

Eardley v. Granville (1876), 8 Ch. D. 826: Batten Pooll 

v. Kounedy, [1907] 1 Ch. 256. Generally, Mentd. Wake- 

ficld v. Buccleuch (1867), L. R. 4 Ha: oh s Whidborne v. 
ecl. Comrs. for England (1877), 37 L. T. 346. 








109. -|— LONDON CorpNn. v. Riaas, No. 
627, post. 

110. -]—MIDLAND Ry. Co. v. Mirus, No. 
628, post. 

111. ———.] —- In 1820 co-owners demised for a 


term of 1,000 years a strip of land intersecting 
their estate for the purpose of making a canal, 
with a proviso that nothing in the lease contained 
should prevent the co-owners, their heirs & assigns 
from using the demised land, or from granting 
any wayleaves on roads over the same in like 
manner as they could or might have used the 
same in case the lease had not been granted, but 
so as not to injure the canal. In 1838 the estate 
was partitioned by deed between A., B., & C., the 
co-owners, the reversion of part of the canal 
being conveyed to the use of B. & the abutting 
lands to A. & C. severally. In 1839 B. conveyed 
his reversion in that part of the canal to the 
lessees :—-Held: in the construction of the lease 
of 1820, the right of way across the canal reserved 
by the lease was a regrant to the lessors as owners 
of the reversion of the demised land & not to them 
as owners of the land intersected by the canal; & 
accordingly, when by the conveyance by B. in 
1889, to the lessee the term became merged in 
the reversion, the rights of A. & C. over the land 
comprised in that conveyance were thereupon 
extinguished.—_DYNEVOR (LORD) v. TENNANT 
(1888), 18 App. Cas. 279; 57 L. J. Ch. 1078; 
59 L. fhe 5 H 37 W. R. 193, H. L. 

Annoistions :~Consd. Rymer v. McIlroy, [1897] 1 Ch. 528. 


- Jones v. Consolidated Anthracitc Collicries & 
Dynover, [1916] 1 K. B. 123. 
112. 


-}— By an accommodation works 
agreement of May 31, 1847, a railway co., who 
were purchasing a strip of land for their line, 
agreed that the landowner, his heirs, etc., might 
at any time thereafter at his or their own expense 
make a tunnel thereunder to join the lands severed 
thercby. ‘The co. also agreed to make a certain 
defined level crossing. On Dec. 31, 1847, the 
landowner conveyed the strip to the railway co., 
reserving to himself, his heirs, appointees, & 
assigns, the defined level crossing & the right to 
make a tunnel at his or their own expense, the 
level crossing & the privilege of making a tunnel 
being accepted in lieu of all other accommodation 
works. The site of the tunnel was in no way 
defined :—HHeld: (1) as against the original 
covenantors, the railway co., the provision in the 
agreement as to the tunnel was a personal contract 
& was not obnoxious to the rule against per- 
petuities; (2) the bencfit of that contract could 
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** poserving all & sundry the coal & 
limestone within the bounds of tho 
lands, so as it shall be lawful to A. to 
set down ocoal-pits, shanks & sinks & 
win coal & limestone within the boun 


alo 
He 


exception of 


or road allowance of two rods in width 

the south side of said lot” :— 
: this was only a roservation of a 
right of way to the grantor, & not an 
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be specially assigned to a lessee of part of the 
severed lands during the continuance of the lease ; 
(3) as the agreement & reservation amounted to 
a regrant of an easement by the railway co. to the 
landowner, & not to an exception out of the land 
granted by him to the co., the right to select the 
site of the tunnel was vested in the landowner, his 
heirs, appointees, & assigns, & the agreement & 
reservation were not void for uncertainty. The 
grant of the easement was not uwulfra vires. The 
agreement was also valid as an agreement for a 
further accommodation work under Railway 
Clauses Consolidation Act, 1845 (c. 20), s. 71.— 
SoutH EASTERN Ry. Co. v. ASSOCIATED PORTLAND 
CEMENT MANUFACTURERS (1900), Lrpv., [1910] 
1 Ch. 12; 79 L. J. Ch. 150; 101 L. T. 865; 74 
J.P.21; 267. L. R. 61; 54 Sol. Jo. 80, C. A. 


Annotations :—As to (1) Refd. Sharpe v. Durrant (1911), 55 
Sol. Jo. 423. 48 to {3) Refd. County Hotel & Wino Co. 
v. L. & N. W. Ry., [1918] 2 K. B. 251. 


118. Reservation in agreement for sale — Con- 
veyance not executed by purchaser.|—-From 1867 
to 1902 farms called W. & OC. had been owned by 
the same person, & during all this time the tenants 
of C. had by leave (either asked for or not) used a 
way over W. In 1902 the owner of the farms 
agreed to sell W., the agreement stating that there 
were reserved to the vendor, his heirs & assigns, 
the owners & occupiers for the time being of C., & 
their servants & others authorised by them, all 
rights of way hitherto exercised by them in respect 
of C. over any portion of W. The conveyance 
contained a similar reservation, but was not 
executed by the purchaser, who, however, took 
possession of W.:-—Held: the purchaser & his 
successors in title, taking with notice, were bound 
to give effect to the reservation.—May v. BELLE- 
VILLE, [1905] 2 Ch. 605; 74 L. J. Ch. 678; 93 
L. I’. 241; 54 W. R. 12; 49 Sol. Jo. 651. 

114. How effected -— By answer to requisition.] 
—LONGTON v. WINWICK ASYLUM (Visirors Com- 
MITTEE (1912), 76 J. P. 113, C. A. 

Implied reservations in favour of grantor.]|—Sce 
Sect. 2, sub-sect. 1, B., post. 
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SUB-SECT. 5.-—-FORM OF GRANT, 


115. Whether deed necessary—General rule.|— 
An easement or right in nature of an easement can 
no more be granted or conveyed for life or for 
years without a deed than in fee simple (ALDERSON, 
B.).—Woop v. LEADBITTER (1845), 18 M. & W. 
838 3 14 L. J. Ex. 161 ; 4 Th. T. O, S. 433 > 9 ls Pp, 
$12: 9 Jur. 187; 153 E. R. 351. 

Annotations :—Conad. Roffey v. Henderson (1851), 17 “4 ]3. 
574: Frogley v. Lovolace (1859), John. 333. efd. 
Langford v. Brighton, Lowes & Hastings Ry. (1845), 4 
Ry. & Can. Cas. 69; Mayfield v. Robinson (1845), 7 
h. How — effected — Necessity for 

registration.}— If a covenant could bo 

construcd as creating an easement, in 
order to bo effective under Land Titles 

Act, it should have been created & 
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of the lands or any part thereof ’:— | Jackson It. 470.—CAN. registered as provided by sects. 71 & 

sriotae! Ob leo, eet pro; | 6. ——~.J—Where, an ownor of | (301. (013), 23° Woke Hae 

wievwur oO G80 a was en 6 t} 7 P) # ° e . , 
form in thom, roads for tho wndor- | nN eset ae se ee ne tae | D, L. BR. 4903 4 W. W. B. 475.—GAN, 


ground carriage of minerals betweon 
mines in other propertics.——H AMILTON 


(DUKE) vw. GRAHAM (1871), L. R. 3 
c. & Div. 166; 9 Mac b. (Ct. of Sess.) 
98; 43 Sc. Jur. 491.—SCOT. 


tho superior, as absolute pro- 
| 
| 
| 
| 
| 


resorves a right of way, over a stri 
of the land conveyed, to himself, 
heirs & assigns, the right reserved is a 
right on the part of himself, his heirs & 
ussigns, of the wholc or any 


PART III. SECT. 1, SUB-SECT. 5. 
115i. Whether deed 


necessary— 
rt of the Gencral rule.)}---An casoment can only 


f. Reservation of right of way.)]— | land retainod by him at the date of tho | be granted by deed, & if given by paro 
‘In an action for trespass ¢.c.f., defts. , conveyance, & a deed executed by hin | may be BC Gat Dine 
justified under a reservation or ex- | purpo to grant a right of way over | t- CREIGHTON (1839), nt. Dig. 2146, 
ception in a dood through which pltf. | tho strip in question to the owner of | —CAN. 
claimed title, & in which the description ; other adjo lands is void.— 115 ii. -———- ———.] — agreement 
of proporty was followed by the words, ANNISTER CHIENE (1903), 22 | for the use of driving power of an 


** oxcepting & resorving a right of way 
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N. a. L. R. 628.—N.Z. | 


engine only an easement which 
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Q. B. 486; Thomas v. Fredericks 
Adams v. Andrews (1850), 15 Q. : e 
Isham (1851), 7 Exch. 77; Taplin v. Florenco (1851), 10 
Cc. B. : ectric Telegraph Co. v. Salford Overseers 
(1855), 11 exch. 181; Kvans v. Robins (1862), 1 H. & C. 
02; cis v. Cockrell (1870), 22 L. T. 203; McManus 
v. Cooke (1887) 35 Ch. D. 681; Thomas v. Jennings 
(1896) 66 L. J. Q. B. 6: Kerrison v. Smith, [1897) 2 Q. B. 
45: Hurst v. Picture Theatres, [1915] 1 K.B.1. Mentd. 
Washbourne v. Burrows (1847), 16 L.. J. Ex. 266; Wright 
v. Stavert (1860), 2 E. & EK. 721; Davies v. Marshall 
1861), 1 . B. N. 8. 697%: Hill v. upper (1863), 82 
~d. Ex, ; Wakley v. Froggatt (1863), 2 H. & C. 669 ; 
Cornish v. Stubbs (1870), L. R. P. 3343 Vaughan v, 
Hampson (1875), 33 L. Ip, 15; Wells v. Kingston-upon- 
Hull ae (1875), L. R. 10 C. P. 402; Smith v, Lamboth 
Assm eo m. (1882), 52 Ju. J. M. C. 1 b W 
(1887), 5 R. P. C. 102; Butler v. M. 8. 
21 Q. B. D. 207: Hall v. Metcalfe, 
Aldin v. Latimner Clark, Muirhead, 
Lowe v. Adams, [1901] 2 Ch. 598; 
{1904} p, 1 : Warr ®. L. C. C. £1904), 
ones v. Tankerville, [1909] Ch. 
{1920} 3 K. B. 497. 


116. 
ante. 

117. Right of way.] — ITEWLINS uv. 
SHippaAm, No. 2, ante. 

118. Burial in vault under church.] 
—A grant by a rector to an individual of the 
exclusive right of burial for himself, his family, 
& friends, in a vault under the church, is a grant 
of an casement. arising out of land & cannot be 
made by parol. 

if it be not an interest in land it is an easement, 
or the grant of an incorporcal hereditament ; 
which could only be effectually granted by deed 
(BAYLEY, J.).—-Bryan v. WHISTLER (1828), 8 
B. & C. 288; 2 Man. & Ry. K. B. 818; 6 
L. J. O. 8S. K. B. 302; 108 1h. R. 1050. 


(1847), 11 Jur. 942}; 
. 284; witt v. 


& L. 
[1892] 1 Q 
{1894} 2 

s 4a Cc. s ) 
73 L. J. K. B. 362; 
440; Said v. Butt, 








-}/— DALTON v. ANGUS, No. 4, 














Annotations :—Refd. Wood v. Leadbittor (1845), 13 M. & W.- 


838; Taplin v. Florence (1851), 10 C. B. 744; Kerrison v. 
Smith (1897), 66 L. J. Q. B. 762. Mentd. Ashby v. 
Harris (1868), Il. R. 3 C. P. 6233 North Manchester 
Overseers v. Winstanley, [1908] 1 K. B. 835. 


119. ——— —— Right to flow of water.|—(1) A 
parol licence after it is executed at the expense of 
the grantee, is not countermandable by the 
grantor. Where, therefore, pltf.’s father gave 
deft. leave, by parol, to lower the bank of a river 
& erect a weir, whereby a part of the water which 
flowed before to pltf.’s mill was diverted :—Held : 
his son could not maintain an action against 
defts. for continuing the weir, although his father, 
a few years after the licence was given, had 
required them to raise up the bank & pull down 
the weir. 

For it cannot be denied that the right to the 
flow of the water formerly belonging to the owncr 
of pltf.’s mill could only pass by grant as an 
incorporeal hereditament & not by parol licence. 
But we think the operation & effect of the licence 
after it has been completely executed by defts. 
is sufficient to relieve them from the burthen of 
restoring to its former state what has been done 
under the licence (TINDAL, C.J.). 

(2) Suppose A. authorise B. by express licence 
to build a house on B.’s own land close adjoining 
to some of the windows of A.’s house sv as to 
interrupt part of the light; could he afterwards 
compel B. to pull the house down again simply by 
giving notice that he countermanded the licence ? 
(TINDAL, C.J.). 

(3) Suppose a person who formerly had a mill 
on a stream should pull it down & remove the 
works with the intention never to return; could 
it be held that the owner of the land adjoining 
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cannot be created by parol, & a paral 
agreement would be terminated by a 
conveyance to a third person from the 
arty agreeing to give the power.— 
REWING v. BERRYMAN (1873), 2 
Pug. 115.—CAN. 


Ro 
78, C. R. 289.—C 
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k. Whether registration necessary.) . 
—A decd create, ihe casement hfe an 
instrument requiring registration.— : 

ga v. HUNTER (1881), 2 Tt. & G. 44; 


1, Easement must be specified.}—Tho ! create a negative covenant in the nature 
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might not erect a mill & employ the water so 

relinquished ? (TINDAL, O.J.).—Liaains v. INGE 

(1831), 7 Bing. 682; 5 Moo. & P. 712; 9 

L. J. 0. 8. C. P. 202; 181 EB. R. 263. 

Annotations :——As to (1) Consd. Bridges v. Blanchard (1834)> 
1 Ad. & El. 636; R. v. Chorley (1848), 12 Q. B. 615; 


Plimmer v. bh bey Corpn. (1884), 9 App. . 690. 
d Mason v. Hill (1833) 3B. & Ad. 1; Wood v. Lead- 


bitter (1845), 18 M. & W. 838; Davies v. Marshall $1861), 
10 0. B. N. 8. 697; Jones v. Tapling (1862), 31.3.0. PR. 
110; Mollor v. Watkins (1874), L. R. 9 Q. Ka 


B. 400; 

v, Oxley (1875), L. R. 10 Q. B. 360. Generally, Mentd. 

Cocker v. poner (1834), 5 Tyr. 103; Whaley v. pair 

(1857), 26 L. J. Kx. 327 ; Chasomore v. Richa ty ; 

7H. L. Cas. 349; Ormerod v. Todmorden Mill Co. (1883), 

11 Q. B. D. 155. 

120. .}— A verbal licence is not 
suflicient to confer an eascment of having a drain 
in the land of another to convey water; & such 
licence may be revoked, though it has been acted 











upon. 

In 1815 A. cut a drain in the land of B. to a 
spring, the water from which he appropriated as 
it ran through his own land. In 1833 B. stopped 
the drain :—Held: B. was entitled so to do, no 
right having been acquired by user or length of 
possession.—-COCKER v. COWPER (1834), L Cr. M. 
& R. 418; 5 Tyr. 103; 149 i. R. 1148. 


Annotations :-—Refd. Aldin v. Latimer Clark, Muirhoad, 
{1694} 2 Che 437. Mentd. Wood v. Leadbitter (1845), 13 


121. —— .|—The right to a flow of 
water in a goit or artificial channel over another's 
land is a well known easement, & is the subject of 
property & grant, & not merely of licence. In 
order, therefore, immediately to bind the original 
grantor, the creation of such a right must be by 
deed under seal. But even though sixty years’ 
possession & enjoyment of such a right under a 
document not under seal may perchance not bind 
the original grantor & his heirs; yet the actual 
possession & enjoyment gives a good & valid right 
of action against a wrongdoer, a superior riparian 
proprietor who, by abstracting water from the 
stream, so damages the flow as injuriously to 
gear a mill fed by the water flowing through such 
a goit. 

A riparian landowner can grant to a non- 
riparian landowner the flow of water from the 
stream to his premises, for the use of the premises ; 
& the grantee may suc for a disturbance of his 
enjoyment by a higher riparian owner. 

The rights of a riparian proprietor with respect 
to the stream are limited only by those of persons 
in a similar & analogous position with respect to 
the stream as himself; & if, therefore, he granta 
to one not a riparian proprietor a right to abstract 
water from the stream, the grantee can sue only 
the grantor for any interference with him. But 
if two adjoining riparian proprictors agree to 
divert the stream so that it shall run in two 
channels instead of one, the water passing again 
into the old stream below their land, & flowing 
down to the lower proprietois ay before, the case 
is different (CHANNELL, J3.). 

A goit is to all intents & purposes a new stream, 
& any person having land upon it would have the 
right of a riparian proprietor to use the water in 
any way not interfering with others. There is 
no reason’ why the law applicable to ordinar 
running streams should not be applicable to suc 
a stream, for it is natural stream or flow of water, 








though flowing in an artificial channcl (CHANNELL, 
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reference in a certificate of title to 
a recorded plan is for purposes of 
description only, & the owners of land 
cannot by inscribing on such a plan 
words purporting to restrict buil 
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Sect. 1.—By express grant: Sub-sect. 5.) 


B.).—Nvurratt v. BRACEWELL (1866), L. BR. 2 
Exch. 1; 4H. & C. 714; 36 L. J. Ex. 1; 15 
L. T. 313; 31J3.P.8; 12 Jur. N.S. 989. 
Annotations :—Distd. Holker v. Porritt (1875), L. R. 10 

Exch. 59. Id. Ormerod. v. Todmorden Mill Co. 

1883), 11 Q. B. D. 155. Refd. Kensit ». G. E. Ry. 

(1883 , 23 Ch. D. 566. Mentd. Wilts. & Berks. 

avigation Co. ». Swindon Watcr Works Co. (1873), 9 

Ch. App. 453, n.; Roberts r. Richards (1881), 50 L. J. Ch. 
297; A.-G. v. Simpson, [1901] 2 Ch. 671. 
122. Church pew.|—-In case for the 
disturbance of a pew, deft. pleaded leave & 
licence. Replication as to all the disturbances 
before a certain day, de injurid; &, as to the 
esidue, a revocation of the licence. 

As there was no deed & therefore no grant, pltf. 
might revoke the licence notwithstanding the 
expense deft. had incurred, unless deft.’s character 
of churchwarden made any difference (PATTESON, 
J.)—ADAMS v. ANDREWS (1850), 15 Q. B. 284; 
20 L. J. Q. B. 38; 15 L. T. O. S. 499; 117 EB. R. 
466; sub nom. ANDREWS v. ADAMS, 15 Jur. 149. 
aioe rue :—Mentd. Hurst v. Picturo Theatros, [1915] 


123. Light & air.]—-Qu.: whcther 
a licence to the owner of a house to enjoy an 
unobstructed access of light & air to his new 
window from over his neighbour’s premises may 
be given by parol, or is an easement, to be granted 
under seal. Qu.: supposing that such licence 
may be given by parol, whether it is counter- 
mandable.—-BRIDGES v. BLANCHARD (1834), 1 
anos El. 536; 3 Nev. & M. K. B. 691; 110 E. R. 

124, ——— -——- Light.]——- "he mere physical 
fact of the existence of a window overlooking land 
does not put the purchaser of that land upon 
a Naa as to whether the window is privileged or 
not. 

Where, therefore, an agreement between ad- 
jacent owners provided for enjoyment of a certain 
window without obstruction :—Held: the pur- 
chascr for value of the servient tenement, without 
notice of the agreement, but knowing of the exist- 
ence of the window, was not bound by the 
agreement. 

This agreement is one which cannot bind deft. 
in any way, uot being by deed, unless he bought 
with notice or knowledge of the cquitics created 
by it. Not having bought with notice or know- 
ledge of it, the question is, had he constructive 
notice of it (Corron, L.J.).—-ALLEN v. SECKHAM 
(1879), 11 Ch. D. 790; 48 L. J. Ch. 611; 41 L. T. 
260; 43 J. P. 685 3° 28 W. RR. 26, C. A. 


Annotations :—Mentd. English & Scottish Mercantilo In- 
vestment Co. vr. Brunton, A ae 2Q. B. 700; Poulton v. 
° . ue 


Moorv (1913), 88 L. J. K 
Statute of Frauds, s. 4.] 














125. Sr eS ee ee 
—-The doctrine of part performance of a parol 
agreement which enables proof of it to be given, 
notwithstanding Stat. Frauds, applies to all 
cases in which a ct. of equity would entertain 
a suit for specific performance if the alleged con- 
tract had been in writing. Although the most 
obvious case of part performance is where deft. 
is in possession of land of pltf. under thé parol 
agreement, yet the doctrine applics to a parol 
agreement for an easement, although no interest 
in land is intended to be acquired. 

If, therefore, an easement is not an “ interest 
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of a negative casement cnforceable 
againat & Pons all subsequent pur- 
chasers of lots deseribed by reference 
to the plan; to create such casement 
there should be a direct stipulation to 
that elf the agreement or con- 


ect in 
veyance.—SUMNER v. MoINrosH & 


CAN. 
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McInrosy, [1918] 2 W. W. HK. 295; 
40 D. L. R. 3013 11 Sask. L. R. 152.- 


m. ——.J]— Under Land Transfer 
Act, in order to create an easement the 
instrument must state specifically the , 
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in land ” under Stat. Frauds, s. 4, it follows that 

although no such incorporeal hereditament cai 

be granted except by decd, an agreement for suc] 

a grant need not be in writing as a contract fo: 

an interest in land (Kay, J.).—MCMANUS v. COOKI 

(1887), 35 Ch. D. 681; 56 L. J. Ch. 662; 5 

L. T. 900; 513. P. 708; 35 W. RK. 754; 3T. LL. RB. 

622. 

Annotations :-—Refd. Hurst v. Picture Theatres, [1915] 1 
K. B. 1. Mentd. Wimbledon & Putney Commons Con- 
sorvators v. Nicol (1894), 10 T. L. KR. 247; Turnor v. 
Melladew (1903), 19 T. L. R. 273; Dickinson v. Barrow, 
[1904) 2 Ch. 339; Hilllott rv. Roberts (1912), 107 L. T. 18. 
126. Exception to rule — Acquiescence in 

grantee incurring expense.]— Where a man suffers 

another to build on his ground, without setting 
up a right till afterwards, the ct. will oblige the 
owner to permit the person building to enjoy it 
quietly. 
Lengthening of windows, or making more lights 
in the old wall than formerly, does not vary the 
right of persons.—EaAst INDIA Co. v. VINCENT 

(1740), 2 Atk. 88; 26 EB. R. 451, L. C. 

Annotations ee ie Blakemore v. Glamorganshire Canal 
Navigation (1832), 1 My. & K. 154. - Harryman v. 
Collins (1854), 18 Beav. 11. Consd. McManus v. Cooke 
(1887), 35 Ch. D. 681. Mentd. Barnard v. Wallis (1840), 

Ry. & Can. Cas. 162; Lond v. Murray (1851), 17 
L. IT’. O. S. 248; Scott v. Scott (1854), 23 lL. T. O. 8S. 27; 
Horvey v. Rmith (1855), 1 K. & J. 389; Meynell v. Surtees 
(1855), 25 L. J. Ch. 257; Crampton v. Varna Ry. (1872), 
7 Ch. App. 562. ; 
127. .|--CLAVERING’S CASE (prior 

to 1800), cited 5 Ves. at p. 690; 31 E. R. 807. 

Annotations :—Consd. Bankart v. Tennant (1870), L. R. 10 
Kq. 141. Refd. McManus v. Cuoke (1887), 35 Ch. D. 681. 
128, —— -——- -—-.] — A parol licence to put 

a skylight over deft.’s arca, which impeded the 

light & air from coming to pltf.’s dwelling house 

through a window, & cannot he recalicd at 
pleasure after it has been executed at deft.’s ex- 
pense ; at Jeast not without tendering the expenses 
he had been put to; & therefore no action lies as 
for a private nuisance, in stopping the light & air, 
etc., & communicating a stench from deft.’s 
premises to pltf.’s house by means of such sky- 
light..—WINTER v. BrRocKWELL (1807), 8 East, 

308; 103 E.R. 359. 

Annotations :—Distd. Richardson v. Langridge (1811), 4 
Taunt. 128. Expld. & Distd. Howlins r. Shippam (1826), 
5B. & CG. 221. Apld. Ligeins v. Inge (1831), 7 Bing. 682. 
Consd. Davies v. Marshall (1861), 10 C. B. N.S. 697. 
Refd. Taylor v. Waters (1816), 7 Taunt. 374; Harvey v. 
Reynolds (1823), 1 G. & P. 141; Cocker vo. Cowper (1834), 
1 Cr. M. & KR. 418; Wood vr. Manley (1839), 3 Jur. 1028 ; 
Wood #. Leadbitter (1845), 13 M. & W. 838; Perry v. 
Fitzhowe (1846), 8 Q. B. 757;  Aldin tv. Latimer Clark, 
Muirhead, 11894) 2 Ch. 437. Mentd. Wallis r. Harrison 
(1838), 4 M. & W. 5383 Vlimimer vr. Wellington Corpn. 
(1884), 9 App. Cas. 699. 
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129. ~—-— ——,.|-— LiGGins v. INGE, No. 
119, ante. 
1380. —— ——- ——---.]-—A parol licence from A. 


to B. to enjoy an casement over A.’s head is 
countermandable at any time whilst it remains 
executory ; & if A. conveys the land to another, 
the licence is determined at once, without notice 
to B. of the transfer, & 13. is liable in trespass if 
he afterwards enters upon the land.—WALILIs v. 
H[ARRISON (1838), 4 M. & W. 538; 1 Horn & H. 
405; SL. J. Ex. 443; 2 Jur. 1019; 150 E. lh. 
1543; subsequent procecdings (1839), 5 M. & W. 142. 
Annotations :-—Retd. Wood v. Leadbitter (1845), 13 M. & W. 
838; Roffey v. Henderson (1851), 17 Q. B. 574; Smith 
v. Colbourne, [1914] 2 Ch. 533 


131. —-— --— -.] — Permission was ob- 


interest. to be created & the land to be 
uffected, & a memorial of the instru- 
inent must be entered on the title of 
the servient tenement before any right 
to the easement passes.-—MACKECHINIE 
e es (1909), 28 N. Z L. R. 348.— 
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Part III. -CREATION or KASEMENTS. 


tained from BE. & other landowners, on behalf of | 


a body of subscribers, to make a watercourse 
through their respective lands to supply the town 
of Gt. with water. It was alleged that the sub- 
scribers agreed to pay to K. 2s. 6d. a year, but this 
was denied. E. subsequently diverted the water- 
course into the old channel; & upon a bill filed 
by several of the subscribers, & upon its being 
amended, & made on bchalf of pltfs., & others 
whose names & residences were unknown, being 
subscribers to the fund:—Held: pltfs. were 
entitled to the use of the watercourse passing 
under the lands of E., & an injunction would be 
granted to restrain deft. from preventing, obstruct- 
ing, or interfering with the flow of water, or with 
pltfs.’ use of the watercoursc.—DEVONSHIRE 

(DukKE) v. EGLIN (1851), 14 Beav. 530 ; 20 L. J. Ch. 

495; 51K. R. 389. 

Arnot :—Refd. Mold ». ea erat (1S 50): 29 L. J. Ch. 

; McManus r. Cooke (1887), 35 Ch. ] 

139. -] — Pitf., a ‘shipbuilder, 
being desirous of having a private communication 
with defts.’ railway, entered into negotiations with 
them for the construction of a tunnel at his own 
expense, & the directors expressed their assent 
generally to the project. Vitf. then, with the 
acquiescence of defts. & the approval of their 
engineer, cxecuted the necessary works, & the 
communication was used by pltf., & tolls received 
by defts. for two years & a half; but no formal 
agreement was ever executed, the partics being 
unable to agree upon all the terms. At the end 
of that time defts. gave notice to pltf., that every 
agreement between them, if any ever existed, was 
at an end, & procecded immediately to stop up 
the communication. Upon a bill filed for an in- 
junction, & a demurrer thereto :—Held: the co. 
were as much bound by acquiescence as an in- 
dividual would be, notwithstanding the want of 
a formal contract; &, after all that had taken 
place, pitf. had acquired a right of user which the 
co. had no power to terminate.— LAIRD v. BIRKEN- 
HEAD liy. Co. (1859), John. 500; 29 L. J. Ch. 
218; 1L. T. 159; 6 Jur. N.S. 140 ; 8 W. RR. 58; 
70 E. RB. 519. 

Annotations :—Distd. Marriott v. Reid (1900), 82 L. T. 369. 
Refd. Bourke v. Alexandra Hotel Co. (1877), 25 WwW. ht. 
393; Hoare v. Lewisham Corpn. (1901), 85 L. T. 281. 
Mentd. Civil Scrvico miuate cal | PoPbrument Axsoch, 1. 
Whiteman (1899), 68 L. J ; Michaud v. Montreal 
City (1923), 92 Tu. J. V. C1 
133. - oe a where the owner of a 

servient tenement stood by without making a 

distinct objection, while the dominant owner 

pulled down & rebuilt his tenement in such a 

manner as to alter his ancient lights, the plans of 

the altcrations having been submitted to the sur- 
veyors of the servient owner before the new 
buildings were commenced, & the works being 
carried out & completed with his knowledge, the 
ct. considered that he had waived his right to 
object to the acquisition by the dominant owner 
of the necessary easements of light & air for his 
new lights, & granted an injunction to restrain 
him from building up a party-wall so as to obstruct 

such new lights.—-COTCHING v. BASSETT (1862), 

32 Beav. 101; 32 IL. J. Ch. 286; 9 Jur. N. S. 

590; 11 W. R. 197; 55 EB. R. 40. 

Annotations :—Consd. Russell v. Watts (1883), 25 on D, 
559. Refd. McManus v. See cage 35 Ch. D. 
Hoare v. Lewisham Corp 1901), 85 L. T. 281. Menta’ 
tussell v. Watts “(1885), 16 App. 500. 

184 |—By a parol agreement 
between A., the owner of land & dwelling-houses, 
& B., also the owner of land & buildings adjoining, 
a rocky piece of ground which stood close to A.’s 
freehold was reduced by B. so as to admit further 
light & air to A.’s dwellings, & buildings were 
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erected by B. so as to be attached to, & were an 
encroachment on, A.’s freehold. A. was cognisant 
of & offered no objection to the work as it pro- 
ceeded, but acquiesced therein :—Held: (1) Stat. 
Frauds did not apply to such an agreement ; 
(2) A. should be restrained from interfering by 
action or otherwise in respect of the messuages, 
etc., erected by Lb. in pursuance of such agreement, 
B. undertaking to maintain the lights & windows 
in the buildings so erected by him in their present 
size & condition, & not to alter same prejudicially 
to A. or his assigns.—Frsitrr v. MOON (1865), 11 
L. T. 623. 

135. ——.]——Deft., being the owner 
of a canal of which pltfs. were large customers, a 
mutual understanding was come to between the 
parties, that so long as pltfs. remained good cus- 
tomers of the canal they should be allowed to 
use the superfluous water of the canal for the pur- 
poses of copperworks, of which they were occupiers 
under an agreement for lease with deft. 16 was 
shown that the use of the water of the canal, 
though convenient & economical, was not abso- 
lutely cssential to pltf.’s works :—Held: such an 
understanding did not form the foundation of an 
equitable right. Secus: if pltfs. with the know- 
Jedge of defts. had incurred expense in establish- 
ing a manufacture for which the use of the water 
was absolutely necessary. -- BANKART 7. TENNANT 











(1870), L. R. 10 Eq. 141; 39 L. J. Ch. 8093 23 
L. T. 1387; 34 J. P. 628; 18 W. Rh. 639. 

1386. —— --—- ——.. 
ante. 

137. —--- -——-- Grant to & by corporation —— 


Running powers over railway.|—-In 1848 the K. 
railway co. agreed with defts. that a station on 
defts.’ line should be used equally by both cos., 
but should be subject to the bye-laws of defts., & 
that a committee of three from each board should 
be appointed to arrange the working of the 
traffic, etc. ; that the cost & maintenance of the 
station & the working should be borne by the two 
cos. equally ; that deft. should afford to the KI. 
co. facilities for access to the G. docks, & that the 
KE. co. should give up a piece of land to defts. ; 
that defts. should have the right of running with 
their engines, ctc., on the EK. line between G. & L., 
& that the K. co. should have the same right over 
defts.’ line between G. & N., paying in either case 
£66 per cent. of the gross receipts to the co. whose 
line was used; & that each co. should provide 
station accommodation for the other at N. & I. 
respectively for three years, as therein mentioned. 
The E. line of railway became vested in pltfs., as 
lessees thereof for 999 years. Disputes arose 
between the cos., which ended in defts. preventing 
Itfs. from running their enyines, ctc., on the line 
itwedi G. & N., & giving them a formal notice 
to determine the agreement. On motion, an 
injunction was granted to restrain defts. from 
obstructing pltfs. running their engines, etc., over 
that part of defts.’ line mentioned in the agree- 
ment :—Held: (1) the agreement was permanent, 
& could not be determined without the consent 
of both parties, & was not a mere licence revocable 
at the will of cither; (2) an agreement to grant 
an easement of this nature to a corporate body 
need not be by decd, & might be permanent, 
although it was to the co. only, & not to the co. & 
their successors. —GREAT NORTHERN Ry. Co. v. 
MANCHESTER, SHEFFIELD & LINCOLNSHIRE Ly. 
Co. (1851), 5 De G. & Sm. 138; 18 L. T. 0. S, 
344; 16 Jur. 116; 64 i. R. 1053. 
& Dock Co, v. 
Ret 


Ascinianones pets to (1) Apprvd. I Llanelly Ry. 
L. & N. W. Ry. (1873), App 942. d. Waring &: 
Gillow v. Thompson (1912), 29 T. L. R15 
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Sect. 1.—By express grant: Sub-sect. 8, A. & B.] 


(NorrTH, J.).—NEw WINDSOR CORPN. v. STOVELIL 
(1884), 27 Ch. D. 665; 54 L. J. Ch. 113; 51 
L. T. 626; 33 W. R. 223. 

Annotations :—As to (1) Apld. A.-G. v. Hastings Corpn. 
nicipal Mutual Insce. v. 


1902), 67 J. P. 165. 
2ontefract Corpn. (1917), 116 L. T. . 4s to (3) Folld. 
G Ry., [1907] 1 Ch. 208. 


Milner’s Safe Co. v. G. N. & City 


B. Effect of General Words. 


149. ‘‘ Thereunto belonging ’’ —- Easement over 
land of grantor—Way.|—STAPLE v. HEYDON, No. 
566, post. 

See, also, No. 153, post. 

150. ‘‘ Appurtenant ’’°—Easement over land of 
grantor—Way.|—Mornis v. EpGINGTON, No. 49, 
ante 











151. ——- ———..] — HARDING v. WILSON, 
No. 590, post. 
152. ———.|— A plea that A., being 


seised of Whiteacre & Blackacre, always used a 
way over Whiteacre to Blackacre, & afterwards 
conveyed Blackacre, ‘‘ together with all ways & 

appurtenances whatsoever,’ to B., is not a 

sufficient justification of an entry into Whiteacre 

by B. If at the time of the conveyance A. had 
no access to Blackacre by a way appurtenant or 
alieno solo, that circumstance should be alleged, 
or it should be pleaded as a grant of the way.— 

WILSON v. BAGSHAW (1830), 5 Man. & Ry. K. B. 

448. 

153. —— ——--.]—(1) A way not strictly 
appurtenant will not pass under the words 
‘together with all ways the:.to belonging, or in 
anywise appertaining,”’ unless it can be collected 
that the parties intended to use those words in a 
sense more extensive than their ordinary legal 
signification. 

(2) If, in the case of an casement, extinguished 
by unity of ownership, a man grants the land to 
which before the extinguishment the right of 
common was attached, & uses only the words 
‘** appertaining’? & “ belonging,” the right will 
not pass, these words not being sufficient to revive 
the right. There are, however, apt words for the 
purpose of passing such an easement, & if you 
will only insert the words ‘“‘ or therewith & en- 
joyed ” the right would pass.—BARLOwW v. RHODES 
(1833), 1 Cr. & M. 439; 3 Tyr. 280; 2 L. J. Ex. 
91; 149 H.R. 471. 

Annotations :—As to (1) Refd. Plant v. James_(1833), 5 
B. & Ad. 791; Ackroyd v. Smith (1850), 14 Jur. 1047 ; 
Worthington v. Gimson (1860), 2 kK. & HK. 618. 48 to (2) 

d. Wardle v. Brocklehurst (1860), 1 EK. & HK. 1058 ; 

Baird v. Fortune (1861), 5 L. T. 2; Bolton v. Bolton 

(1879), 11 Ch. VD. 968; Baring vw. Abingdon, (1892) 2 

Yh. 374. Generally, Retd. Pheysey v. Vicary (1847), 16 
5 W. 484: Tatton v. Hammersley (1849), 3 Exch. 


M. & 
279. Mentd. Glave » Harding (1858), 27 L. J. Kx. 286. 











154. -—— -|--JAMES v. PLANT, No. 
50, ante 
155. ——_—- —--— Apparent & continuous.] 





—Certain land, part lying in the parish of N., part 
in the parish of V., belonged, in 1820, to H. & P., 
each being seised of an undivided moicty of the 
whole. A right of way existed from a farm, part 
of this property, in N., across certain lands on the 
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by presumption.— FERGUSON v. PRE- | 
TORTUS (1896), 45 A. It. 246.—S. AF. 


s. Grant of nS of way— 
Ancillary rights.}—DPitf., being the 
owner of a part of a farm which was 
subject to a right of way connect: 
two other portions of tho farm, reserve 


by a foriner owner of the whole farm, t. “* Ap : 
for the use & benefit of himself, his | words—* Therewt 
heirs & assigns, as a lane or roadway —The words 
so long as needed or required in passing ** belonging ”’ 

to & from the other lands now owne only actual 


by the grantor, brought his action for 


a declaration of his right to place gates | 
at the termini of the right of way :-- | 
Hees (bate sf Ga Soar | 
Low (1 ’ Jo Ade ae 2; 
i L. 1 ate 3 oO. WwW. h. 855.—-CAN. 
| 


PART II. SECT. 1, SUB-SECT. 6.—B. 
»—-Fffect of further 
th heute or used.’’} 
*‘ appurtenant ”’ 
will ordinarily 


existing casements, & 
therefore will carry no right of way over 


HASEMENTS AND Prorits A PRENDRE. 


property in V., part of the same farm, to another 
farm on the Dror in V.; & this right of way 
had for many years been used by the occupiers of 
either farm. In 1820, by a deed of partition, H. 
conveyed his undivided moiety of the part of the 
property in N. to P., including, among other 
farms, so much of the farm lying in N. & V. as 
was in N., ‘‘ with every of their rights, members, 
easements & appurtenances.” P. also, by the 
deed, conveyed his undivided moicty of that part 
of the property lying in V. to H. The deed con- 
tained no express reservation of the right of way 
to cither party. Pltf., the present occupier, & 
the previous occupiers of the farm in N., used the 
right of way from 1820 to 1859, when it was ob- 
structed by deft., the then occupier of the farm in 
V. In an action by pltf. for such obstruction :— 
Held: he could not recover; the right of way not 
passing under the deed of partition, & not being 
an apparent & continuous easement necessarily 
passing upon the severance of the property, as 
incident to the separate enjoyment of the portion 
severed.—WORTHINGTON v. GIMSON (1860), 2 
KH. & BE. 618; 29L.5.Q.B. 116; 21. T. 320; 24 
J.P. 455; 6 Jur. N.S. 1053; 121 EB. R. 232. 
Annotations :-—Consd. Brett v. Clowser (1880), 5 GP. Dd. 
376. Refd. Pearson v. Spencer (1861), 1 B. & S. 571: 


Polden v. Bastard (1863), 4 B. & S. 258: Schwann v. 
Cotton, [1916] 2 Ch. 120. 


156. —— ——— --—-.] — By a lcase in 
1877 the lessor demised to the lessee a rectangular 
plot of building land, A., in the corner formed by 
the intersection of two public roads, of which one 
passed along the front & the other along the side 
of the land. By a lease of even date the same 
lessor demised to the same lessce another rect- 
angular building plot, B., immediately adjoining 
A., & also facing the front road but having no 
direct access to the side road. Both plots abutted 
at the rear upon a boundary or party wall. The 
lessee then built a house on each plot & laid out 
the ground at the back as a garden to the house, 
with the exception of a narrow strip at the rear 
of both plots, which he formed into & used as a 
road or back way from the house & garden, B., 
into the public road along the side of A. This 
back way was bounded on the one side by the 
party-wall & on the other by the garden walls of 
A. & L., a gate into it being made by the lessee 
in the garden wall of B. The house on B. com- 
pletely blocked all access from the front to the 
garden behind, except by a tiled passage or hall 
forming part of the house, with a door at each end, 
one door opening into the garden. In 13878 the 
lessee assigned to the deft. the whole of plot B., 
as described in the lease thereof, & also the house 
thereon, ‘‘ with their rights, easements, & appur- 
tenances.”’ In 1879 the lessee assigned to pltf.’s 
predecessor in title the whole of plot A., as de- 
scribed in the lease thereof, & also the house thereon. 
Each assignment thus included part of the soil 
on which the back way had been formed, but 
neither deed contained any reference to the back 
way, & in particular the assignment to pltf.’s 
predecessor contained no reservation of a righ, 
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the land of the grantor, though, in 
certain circumstances, cven these 
words will have a wider construction. 
Where further words aro used, such as 
** therewith held or used,’’ such words 
will carry a way formerly enjoyed as an 
casement, but as to which the right has 
been suspended by unity of possession. 
But such words will not carry a way 
made by the owner of both properties 
during the unity of possession for his 
own greater convenience in the use of 
the two properties jointly. But where, 
during the unity of possession, a way, 





or 
carry 


Part III.—Creation or EASEMENTS. 


of way over his portion of the soil in favour of 
the owners or occupiers of B.:—Held: on the 
assignment of B. to deft., a right of way over 
pitf.’s portion of the soil of the back way into the 
side road passed, not as a way of necessity, but 
by implied grant as being in the nature of a con- 
tinuous & apparent easement.—BROWN 7. ALA- 
BASTER (1887), 37 Ch. D. 490; 57 L. J. Ch. 255; 
58 L. T. vd ae Vc oee - 
:-—Consd. arsh v. Io 
(1899), BIL. T. 673, Refd. Too’. Slddons Tiaas), oe 
- D. a Perit TC Waa ee L. T. 811; 
V, « ’ ° y ; } ° 
[1923] 2 Ch. $5. Ey ae LONI 
157. -——— ——.]— Bontron 1. 
No. 641, post. 
158 
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lease of Sept. 23, 1878, A. demised to B. a public- 
house at Hi., “ together with all ways, waters, 
watercourses, drains, paths, lights, easements, 
profits, advantages, & appurtenances whatsoever 


—— ——.]—(1) By indenture of | 


to the premises belonging or in any wise appcrtain- ; 


ing.”’ 


property of A., leading to H. heath. On Oct. 1, 
1878, A., pursuant to an agreement of Nov. 1867, 
granted to deft. C. a lease for 99 years of land 
which comprised the private road leading from the 
back cf the public-house to the heath, & on 
Oct. 9, C. built up the doorway in the boundary 
wall. This way had, by special agreement 
between himself & his lessee C©., for several years 
been used by D., a former tenant of the public- 
house whose tenancy had been determined in 
June, 1878 :—Held : the way in question not being 


a way of necessity, did not pass to B. by the’ 


general words in the lease of Sept. 1878; & deft. 
©. was not estopped from denying the existence 
of the alleged right of way by having allowed D. 
to use it whilst he was the occupicr of the public- 
house. (2) In Aug. 1878, deft. A. offered for 
sale by public auction a lease of a public-louse. 
By the conditions of sale it was provided that 
‘‘the lease to be granted shall contain the cove- 
nants, clauses & provisions & be in the form or to 
the effect set forth in the draft lease which will 
be produced on the sale & may be scen at the 
office of the auctioneers for seven days previous 


to the day of sale,’”’ & that “ the property is pre- ! 


sumed to be correctly described; but, as the 
premises may be viewed & the draft lease inspected 
at the office of the auctioncers, the purchaser shall 
be deemed to have bought with full knowledge of 
the contents thereof; & no crror, misdescription 
or omission in the particulars shall annul the sale, 


At the rear of the premises was a path | 
across the garden to a doorway in the boundary | 
wall which opened on to a private road, the | 


& no compensation shall be required for any such - 


error, misdescription or omission.”” ‘There was no 
reference either in the conditions of sale vr in the 
draft lease to the existence of any right or way 
from the garden of the public-house to the heath, 
but at the time of the sale, the auctioneer bond 
fide, but without any authority from A., & acting 
entirely upon an inference drawn by himself from 
the appearance of the premises, & believing that 
there was a right of way through the same & over 
the private road, & so to the heath, stated publicly 


oo 
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action could, after the completion of the purchase, 
be maintained against him to recover compensa- 
tion for this innocent misrepresentation by the 
aaa v. CLOWSER (1880), 5 C. P. D. 


aes :—As to (2) Apld. Angel ». Jay, [1911] 1 K. B. 


159. -—— ——.] — Re Peck & LoNnpoy 
ScHOOL Boarn’s Contract, No. 182, post. 

: Watercourse.}] —- BROWN  v. 
NIcHotrs (1603), Moore, K. B. 682; 72 BE. R. 337. 
Anaoon :—Relfd. Hinchliffe v. Kinnoul (1838), 5 Bing. 











161. —--~ ——— -——..]—-lf a man erect a house, 
& build a conduit thereto in another part of the 
land, yet the conduit shall pass by a grant of the 
house cun. pertinentiis—NIcHOLAS v. CHAMBER- 
LAIN (1606), Cro. Jac. 121; 79 EB. R. 105. 

Annotations :—Folld. Watts v. Kolson (1871), 6 Ch. App. 

166. Consd. Wheeldon v. Burrows (1879), 12 Ch. D. 31. 

Refd. Pycr v. Carter (1857), 1 H. & N. 916; Dodd »v, 

Burchall (1862), 31 L. J. Wx. 364; Suffield v. Brown 

1864). 4 Do G. J. & Sin. 185; Thomas v. Owen (1887), 

20Q. B.D. ; Union Lighter Co. v. London Graving 

Dock Co., [1902] 2 Ch. 5573 Schwann r. Cotton, [1916] 

2 Ch. 159. 

162. — -- - —.]—A question has often 
arisen where unity of ownership in land & in a 
right of way over the land has taken place, as to 
what subsequent grant by the owner is sulficient 
to convey the continued enjoyment of the ease- 
ment, as well as the land itself. It seems from 
the decisions that, inasmuch as the unity of 
ownership extinguishes the easement, the right 
of way cannot pass as simply appurtenant to the 
land to which it} was formerly attached, though 
it continues to exist in point of user. But, though 
it does not exist as a right, it will pass by a con- 
veyance of the land, if proper words be used to 
pass it, as, if all ways ‘‘ used & enjoyed ” with the 
land are conveyed. Applying this doctrine to the 
question before us, it seems to me that the right 
to the watercourse here in dispute passed to deft. 
under the words of the conveyance (WILLIAMS, J.). 
-—-WARDLE v. BROCKLEHURST (1860), 1 FE. & I. 
1058; 29 L. J. Q. B. 1453; LL. T. 5193 6 Jur. 
N.S. 319; 8 W. KR. 241; 120 KR. 1200, Ex. Ch. 
Annotution : -Refd. Watts v. Kelson (1871), 6 Ch. App. 166. 
163. —— - —-- Apparent & continuous.] 


wo 





i —Buntina v. IltcKs, No. 65, ante. 


164. ---—.]|—Kery v. NEATH RURAL 
Districr Councin, No. 1049, post. 

165. --—— Easement of necessity—Way.| --— In 
an action for a disturbance of a right of way, it 
appeared that, in the year 1839, A., being the owner 
of five closes, two of which, called the Lf. closes, 
were separated by two of the others from the only 
available highway, sold the entire property in 
three lots. M. purchased the IL. closes, N. one 
of the other closes, & D. the remaining closes. 
Over the latter the tenants of A., from the year 
1823, had used a way for the occupation of the 
li. closes. The deeds of conveyance to the three 
yurchasers were all cxecuted on the same day, 

ut it could not be ascertained in what order of 
priority they were executed. No special grant 
or reservation of any particular way was contained 


ee _ 


' in any of them ; but in the conveyance to M. were 


that there was such a way, & spoke of it as en- | 


hancing the value of the premises :—Held: the 


evidence of what passed at the time of the sale . ; 
‘ ances, pltf., who occupied the H. closes as tenant 


wee ee ee eee 


©. KoY.LAsH CHUNDER SETI (1881), , 
: I. lL. li. 7 Cale. 665.-- IND. 


was admissible as against the vendor; but no 


ee eee 
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which has never existed as an eascment, 
is in fact used for the convenience of 
one of the tenements afterwards : 
severcd, the authoritics show that the . 
words in question are largo enough to 
carry it, -OHUNDER KoOoMAR MOOKERJI 


J -—-VOL. XIX. 








a.‘ All ways appertacning.”}- -An . 
express grant of 4 1 
certain tenants for limited purposes 


the usual words, ‘“ together with all ways, roads, 
etc., to the closes belonging or appertaining.”’ For 
several years after the execution of the convey- 


a eee 





- —se. ee ee 


& to a limited extent, “to the rear of 
the bouses ’’ excludes the presumption 
of an implied grant of the same way 
for all purposes, which might othorwise 
be inferred from the use of thu wo 

“all ways appertuining.”—GISBORNE & 


D 


‘igbt of way for 
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Sect. 1.—By express grant: Sub-sect. 6, B. & C.]) 


of M., had used the way in question; but, in 

1848, deft., who had purchased D.’s closes, dis- 

puted pltf.’s right & obstructed the way :—Held: 

(1) assuming that the conveyance to M. was 

executed before that to D., pltf. was clearly 

entitled to the way, for where a person having 

a close surrounded by his land grants the close to 

another, the grantee has a way over the grantor’s 

land as incident to the grant; (2) assuming that 
the conveyance to D. was executed before that to 

M., pitf. was nevertheless entitled to the way, for 

while the property in the H. closes remained in A., 

he had that way of necessity, as being the most 

convenient mode of access to his premises, & it 
passed by his conveyance to M. under the words 

‘all ways to the closes belonging or appertain- 

ing.”’—PINNINUTON v. GALLAND (1853), 9 Exch. 1; 

10. L. R. 819; 22 1. J. Ex. 348; 22 L. T. O. 8. 

41; 156 E. R. 1. 

Annotations :—As to ()) Refd. Wheeldon v. Burrows (1879), 
12 Ch. D. 31; Mid. Ry. v. Miles (1886), 33 Ch. D. 63%. 
As to (2) Refd. Pyor v. Carter (1857), 1 H. & N. 916. 
(@encrally, Refd. Wichards v. Rose (1853), 9 Exch. 218; 
Pearson v. Spencer (1861), 1 B. & S. 571; White v. Bass 
(1862), 7 H. & N. 722. 

166. Easement enjoyed de facto—Way.| 
—Plitf. & deft. were tenants under the same land- 
lord of adjoining farms near the sea coast to 
which a highway ran through deft.’s farm ; pltf.’s 
farm communicated with the highway by a private 
road which joined the highway at A. From a 
point on pltf.’s farm & on the private road an 
ancient lane ran to a spot on the highway nearer 
than A., to the sea coast; this lane was not only 
the nearest way from pltf. . farm to the sea coast 
but was also level, whereas the private road was 
steep & hilly. The land, which was a formed 
roadway bounded on cither side by turf banks & 
hedges, ran wholly through deft.’s land except for 
a few yards where it started from the private 
road on plitf.’s farm, but it had no communication 
on either side with deft.’s land & was only open to 
deft.’s access at the point where it joined the 
highway; it had been used for many years by 

Itf. & had been from time to time repaired by 
um. Prior to 1873 plté. & deft. were tenants from 
year to year on their respective farms; {n that 
year the landlord granted to deft. a lease of his 
farm, which contained no reference to the lane or 
to its user by pltf.; but the soil of the lane was 
admittedly included in the admeasurements of 
deft.’s farm. In 1878 the landlord granted to 
pitf. a lease of his farm ‘‘ & all houses, buildings, & 
appurtenances thereto belonging” in which no 
specific mention was made of the lane or of any 
right of way over it. Deft. having interfered with 
pltfi.’s user of the lane :—Held: (1) the lease to 
deft. did not amount to a demise of the soil of the 
lane free from pltf.’s right of way, inasmuch as the 
lessor, not being in possession at the date of the 
lease, could not make such a demise without 
derogating from the grant to pltf. under which his 
then existing tenancy was constituted ; (2) there 
was an implied reservation of the right of way out 
of deft.’s lease; & (3) the right of way over the 
lane passed to pltf. by the lease of 1878 under the 

word “‘ appurtenances.’’—THOMAS v. OWEN (1887), 

20 Q. B. D. 225; 57 L. J. Q. B. 198; 58 L. T. 

162; 52 J. P.516; 36 W. R. 440, C. A. 

Annotations :—As to (2) Consd. Gordon v. Ogilvie (1899), 

HENDERSON . Fox (1859), 4 Nfld. L. R. 

281.—NFLD. 


b. *“* Shon & premises.”|--A way 
not. strictly appurtenant will not pass 
under tho words ‘‘all that shop & 
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remises,’’ unless it can be concluded 
hat the parties intended to use those 
in a sense more inclusive than 
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15 T. L. R. 239; Derry v. Sanders, [1919] 1 K. B. 223. 
. Westwood v. Haywood eet Ch. 130. 48 to (3) 
Hansford v. Jago, [1931] 1 Ch. 322. Refd. R 
Siddons (1888), 92 Q. B. D. 224; 

1899), 81 L. T._811; Schwann v. Cotton, 
25. Generally, Retd. Simpson v. Gilloy (1922), 12 
622. Mentd. Witbury vy. Silva (1890), 45 Ch. D : 

Baring v. Abingdon, [1892] 2 Ch. 374. 


167. -]—HANSFORD v. Jaao, No. 


t. 
166, « Therewith used & enjoyed °’—Whether 
easement enjoyed prior to unity of seisin—Water- 
course.|—WARDLE v. BROCKLEHURST, No. 162, 
ante. 

169. —— Way.]—By lease granted in 
1814, to take effect from 1820, certain houses, 
together with a picce of ground, which was part 
of an adjoining yard, were leased to a tenant, 
together with all ways with the premises or any 
part thereof used or enjoyed before. At the time 
of granting the lease the whole of the yard was in 
the occupation of one person, who had always 
used & enjoyed a certain right of way to every 
part of that yard :—Held: the lessee was entitled 
to such right of way to the part of the yard demised 
to him.—Kooystra v. LUCAS (1822), 5 B. & Ald. 


830; 1 Dow. & Ry. K. B. 506; 106 BK. R. 1394. 

Annotations :-—Consd. Langley v. Hammond (1868), L. LR. 
8 Kxch. 161; Kay v. Oxley (1875), L. 2.10 Q. B. 360. 
Folld. Barkshire v. Grubb (1881), 18 Ch. D. 616. Refd. 
Barlow v. Rhodes (1833), 3 Tyr. 280. 


























170. - ——.]-—BARLOW v. RHODES, 
No. 153, ante. 

171. —— ——.]—James v. Puant, No. 
50, ante. 





‘ —-— -——.]—General words in a 
conveyance passing all ways with the land con- 
veyed, occupied or enjoyed, will not convey to 
the vendee a way which originated in the user by 
the vendor of his own land for his own convenience, 
& which had no existence prior to the unity of 
possession of the vendor. The case would be 
different had the way existed prior to the unity of 
possession of the vendor, & becn thereby ex- 
tinguished or suspended.— THOMSON v. WATERLOW 
(1868), L. RR. 6 Eg. 36; 37 L. J. Ch. 495; 18 
L. T. 545; 32 J. P. ole : ic R. Oe aes ea 

} — v. Hammon , L. KR. 

An axch, 161. Fouad. ‘Watts ». Kelson (1871 ). 6 Ch. App. 
166. Apld. Kay v. Oxley (1875), L. RR. 10-Q. B. 360. 
BE eee ey (bd) 26 Ch. D G31; ina 6. Bladons 
Gaus, 330. B. D294. ; d. Brown v. Alabaster (1887), 
37 Ch. D. 490. 


173. ——— .J—A. was the occupier of 
a farmyard, the whole of which had always been 
owned & occupied by the samc persons. The 
mode of access to all parts of the yard was by a 
metalled roadway which ran from a public street 
across the yard. A. surrendered to B., the owner 
& occupier of adjoining premises, a strip of land 
forming part of the yard, bounded on one side 
by the roadway, on the other by B.’s land, 
‘together with all ways thereto belonging & 
therewith used, exercised & enjoyed ” :—Leld: 
no right to use the roadway passed to B. _ 

The words ‘therewith used, occupied, & 
enjoyed,’’ apply only to easements which have 
once existed as legal rights, but have been sus- 

ended by unity of possession (KELLY, C.B.).— 
GLEY v. HAMMOND (1868), L. R. 3 Exch. 161 ; 

37 L. J. Ex. 118; 18 L. T. 858; 16 W. RB. 937. 
Annotations : nsd. Watts v. Kelson (1871), 6 Ch. APE. 
. » L. R. 10 Q. B. 360. A 
166 5 ee arabl (1881), 18°Ch. . 616. Consd. ‘Hoo 
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Where G. by dled, conveyed land to 
ere C., by », conveye 
S., who owned certain land adjoining 


cation.— | the land of C., but not adjoining the 
. | land now conveyed, & the deed pro- 
eee tT nae | ceeded—‘ & I further convey the right 
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v. Siddons (1888), 22 Q. B. D. 224. Refd. Bolton v. 


) 
Bolton (1879), 48 L. J. Ch. 467: Brott v. Clowser (1880), 
5c. P. D. He Bayley v. G. W. Ry. (1884), 26 ue D. 
Ch. D, 490: Thomas 


434; Brown »v. Alabaster (1887), 37 
v. Owen (1887), 20 Q. B. D. 225; 
(1903), 89 L. T. 444. 

174. Continuous easement.|— 
WaATTs v. KELSON, No. 250, post. 

175. Easement of necessity.]— 
WatTTs v. KELSON, No. 250, post. 

176. Easement apparent.] — 
Deft. was owner in fee of a dwelling-house, 
together with a cottage & stable belonging to it, 
called R., & was also owner in fee of an adjoining 
farmstead & farm, having a private road which 
led from a high road to the farm buildings, & 
passed close to one side of the stable of R. By 
indenture of May 1, 1860, deft. demised R. to H. 
for ten ycars. H. entered on the premises, & 
built over the stable a hay loft, with two openings 
towards the private farm road, having first 
obtained permission from deft. to do so & also 
permission from deft. & the then tenant of the 
farm to use the farm road for the purpose of 
bringing hay, straw, etc., to the loft, that being 
the only access to the openings in the loft. Hl. & 
the sub-tenants occupying FR. continued during 
the term to use the road up to May, 1870; at that 
time pltf. agreed to purchase R. of deft.; & by 
deed of Aug. 2, 1870, K., ctc., was conveyed by 
deft. to pltf. in fee ‘‘ together with all... ways & 
rights of way, ... casements, & appurtenances, 
to the dwelling-house, cottage, & hercditaments, 
or any of them appertaining, or with the same or 
any of them now or heretofore demised, occupied 
or enjoyed, or reputed as part or parcel of them, 
or any of them, or appurtenant thereto” :- 
Held: the right to use the farm road for the 
aforesaid purposes passed to pltf. under the above 
words.— Kay v. OxnEy (1875), L. BR. 10 Q. B. 
aoe 441. J. Q. B. 210; 33 1. T. 164; 4073.7. 


Annotations :—Folld. Bayloy v. G. W. Ry. (1884), 26 Ch. D. 
434, Apld. Thomas v. Owen (1887), 20 Q. B. 225. Consd. 
International Tea Stores Co. v. Hobbs, [1903] 2. Ch. 164. 
Apld. May v. Bolleville, [1905] 2 Ch. 605. Refd. Brett 
v. Clowser (1880), 5 C. P. D. 376; Barkshire v. Grubb 
(1881), 18 Ch. 1). 616; Brown v. Alabaster (1887), 37 
Ch. D. 490; Roe v. Siddons (1888), 22 Q. B. D. 224; 
Broomficld v. Williams, 11897] 1_ Ch. 602; ‘Titchmarsh 
v. Royston Water Co. (1899), 81 L. T. 673; 
Cotton & Hayles (1916), 85 L. J. Ch. 689. - 
Baring v. Abingdon, [1892] 2 Ch. 374; Re Hughes & 
Ashley’s Contract, [1900] 2 Ch. 595. 


177. ——- ——- —— ——.]—A grant by the 
owner of two tenements of one of them, “‘ together 
with all ways now used or enjoyed therewith,”’ will 
pass to the grantce a right of way over a clearly 


Kilgour v. Gaddes 
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defined path constructed over the other tenement, . 


& at the date of the grant actually used for the 
purposes of the tenement which is granted, even 


though the path did not exist prior to the unity . 


of possession.—-BARKSHIRE v. GRUBB (1881), 18 
Ch. D. 616; 50 L. J. Ch. 731; 45 L. T. 3833 29 
W. R. 929. 
«1nnotations :—Co 
Contract, [1893] 2 
1884), 26 Ch. D. 434; Roo v. Siddons 
224; International Tea 
L. J. Ch. 543; Re Walmsley & Shaw’s Contract, [1917] 
1 Ch. 93. 
178. e 
purchased, under the powers of their Act, a piece 
of land on which was a stable. By the convey- 
ance to the co. the premises were granted together 


nsd. 7?e Peck & london School Board’s 
Ch. 315. Refd. Bayley v. G. W. Ky. 
1888), 22 Q. B. D. 
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of way to cross my land from tho high- 
Way to the land owned by s., have 
& to hold the aforesaid lands & pro- 
mises with the ag Ag ere unto & 
use of 8., heirs & assigns 
forever * :—Held : the words employed 
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with all ‘‘ rights, & appurtenances to the heredita- 
ments belonging or occupied or enjoyed as part 
or parcel thereof.’? The vendor had many years 
previously made a private road from the highway 
to the stable over his own land for his own con- 
venience & had used it ever since. The soil of 
this road was not conveyed to the co. & no express 
mention of it was made in the conveyance. [tf. 
refused to allow the co. to use the road :—Held: 

(1) notwithstanding the unity of possession of the 

stables & the private road at the date of the con- 

veyance to the co., a right of way passed to the 
co. under the general words in the conveyance ; 

(2) the fact of the stable having been purchased 

by a railway co. for the purposes of their under- 

taking did not preclude them from claiming the 
right of way so long as they used the premises 
as a stable, which they might lawfully do till such 
time as they were required for the special purposcs 
of the railway, or were sold as superfluous land. 

Qu.: whether the railway co. would be entitled 

to claim the right of way after they had ceased 

to use the premises as a stable, & had converted 
them to some purpose connected with the railway. 

—LBAYLEY v. GREAT WESTERN Ry. Co. (1884), 26 

Ch. D. 4343 51 L. T. 337, C. A. 

Annotations :—As to (1) Consd. Brown v. Alabaster (1887), 
37 Ch. D. 4903; &e Peck & London School Board’s Con- 
tract, [1893] 2 Ch. 315. pld. May v. Belleville, [1905] 
2 Ch. 605. Cousd. Schwann v. Cotton, [1916] 2 Ch. 
120. Refd. Broomficld ». Williams, [1897] 1 Ch. 602; 

Allhusoen v. Baling & South Harrow Ly. (1898), 78 I. 'T. 
285; Titchmarsh v. Royston Wator Co. (1899), 81 L. T. 
673; Ite Walmsley & Shaw’s Contract, [1917) 1 Ch. 93; 
Long v. Gowlett, [1923] 2 Ch. 177. As to (2) Distd, A.-G. 
». Teddington U. ©., [1898] 1 Ch. 66. fd. Foster v. 
L.'C. & 1D. Ry. (1894), 71 LL. T. 855; Milnor’s Safo Co. v. 
Gd. N. & City Ry., [1907] 1 Ch. 208. 

179. ‘‘ Heretofore held or enjoyed ’’--Way.]— 

Rox v. Stppons, No. 53, anle. 

Reservations in conditions of sale.]|—Scc SALE 


; OF LAND. 


C. Effect of Conveyancing Act, 1881. 

See Conveyancing Act, 188] (c. 41), s. 6. 

180. Whether Act excluded—AdjJoining land 
already contracted to be sold.J]-—The owner, sub- 
ject to a mtge. in fee, of a house & a plot of land 
adjoining, first leased the house, then contracted 
to sell the Jand to deft. & afterwards contracted 
to sell the house subject to the lease to a person 
under whom pltf. claimed. The next step was 
a conveyance of the house by the owner & his 
mtgee. to pltf. subject to the lease which was 
followed by a conveyance, also by the owner & 
his mtgee., of the land to deft. PItf. subsequently 
recovered possession of the house from the lessec 
for breach of covenant :—Held: no grant of light 
to the house could be implied over land which 


: the owner had contracted to sell before the sale 


or conveyance of the house & sect. 6 (2) of the 
above Act did not apply.— BEDDINGTON v. ATLEK 
(1887), 35 Oh. D. 3173 56 L. J. Ch. 655; 56 1. T. 


' 5143 51 J.P. 484; 35 W. R. 799; 37. 1. R. 363. 


Co.’s Stores vr. Hobbs (1903), 72 ° 


Annotations :—Refd. Birmingham, Dudley & District: Kank- 
ing Co. v. Ross (1888), $8 Ch. D. 295; Phillips v. Low, 
r1e92| 1 Ch. 47; Quicke v. Chapman, [1903] 1 Ch. 659 ; 
Hansford r. Jago, 21] 1 Ch. 322. Mentd. List v. 
Tharp, [1897] 1 Ch. 260. 

181. -—— Contrary intention——Insertion of par- 


—— —— —— ——.]—A railway co. . ticular words limiting rights conveyed.]—Brn- 


MINGHAM, DUDLEY & Duarricr BANKING Oo. v, 


Ross, No. 261, qost. 
182. Compulsory sale—Notice to treat 








in the deed were sufficient to pass the . & A. Rt, 707.—CAN., 
Interest intended, & that the right of 
was thercby made appurtenant 
to all the lands of &. there situated ; 
to that so conveyed by C. 
SAYLOR v, COOPER (1883), 2 O. Kt. 398 ; 


PART III. SECT. 1, SUB-SECT. 6.—C, 

d. Easements passing under .tcl-~ 
| Specific reference to one right—Whether 
 O rig ercluded.}—Specific refer. 
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Sect. 1.—By express grant: Sub-sect. 6, C.] 
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not including easements.]—The London School 
Board gave pltf. notice to treat for ‘‘ the land & 
a ape in the schedule with the appurtenances.”’ 

ltf. had used a way from the premises purchased 
over other land of his own to a main road, but 
such way was not a way of necessity, nor was it 
& marked way, or a metalled road, being merely 
across @ picce of grass land. It would, however, 
have passed under such gencral words as ‘‘ ways 
at the time of conveyance occupied or enjoyed 
with” the lands sold. The vendors claimed to 
limit the general words, including the above, 
which would be imported by sect. 6, sub-sects. 
1 & 2 of the above Act, unless limited under 
sect. 6, sub-sect. 4, contending that they had not 
sold any such right of way, nor in fact, had the 
notice to treat included such casement, though it 
was within the powers of the board to purchase 
it. The School Board contended that unless 
expressly excluded by the contract they were 
entitled of right to the full general words :—Held : 
they were entitled to exclude from the conveyance 
the general words implied in a conveyance of land 
by the above Act, so as to prevent the purchaser 
from acquiring the right to use the way as onc 
‘* enjoyed with or reputed as appurtenant to ”’ the 
land & buildings conveyed.—He Peck & LONDON 
Scnoon Boanp’s Contract, [1893] 2 Ch. 315; 
62 L. J. Ch. 598; 68 L. T. 847; 41 W. R. 388; 
3. R. 5113 sub nom. Peck v. LONDON ScHOOL 
Boanp, 87 Sol. Jo. 372. 


annotations :—Folld. Re Walmsley & Shaw’s Contract, 
{1917] 1 Ch. 93. Consd. Fv Lyne-Stephens & Seott- 
Milicr’s Contract, [1920] 1 C... 472. Refd. Nicholls v. 
wichons. A1ao): 81 L. T. 811; Schwann v. Cotton, [1916] 


183. ——-- ——— Adjoining land described as 
building land.!|—-In a conveyance of a house the 
description of adjoining land belonging to the 
grantor as ‘“ building land ’’ docs not show a 
‘contrary intention”? within sect. 6 (4) of the 
sbove Act so as to exclude the grantee’s right to 
light under sect. 6 (2). The grantce of a house 
has a primd facie right to light as against his 
grantor, & the burden of showing that that right 
is limited or restricted lies on the grantor.— 
BROOMFIELD v. WILLIAMS, [1897] 1 Ch. 602; 66 
In. J. Ch. 3053; 76 L. TP. 2433 45 W. 2. 4693 13 
T. L. R. 278; 41 Sol. Jo. 348, C. A. 

Annotations :-—Apld. Pollard ». Gare, [1901] 1 Ch. 834. 
Folld. Quicke v. Chapman (1902), 71 4. J. Ch. 879. Distd. 
Long v. Gowlett, (1923] 2 Ch. 177. d. Godwin vc. 
Schweppes, [1902] 1 Ch. 926. Mentd. Mappin v. Liberty, 
{1903} 1 Ch. 118. 

184. -——- --——~ -]}—— Where a landowner 
contracts to grant a lease of a vacant picce of land 
when a house of a specitied character is built 
thereon, & accordingly a house is built & a Icase 
of the house & land is granted, the doctrine that 
a grantor cannot derogate from his own grant 
must be applied, not to the vacant piece of land, 
but to the Jand with the house on it according to 
the contract, which must be taken for this purpose 
to have been fulfilled. If the land forms part of 
2a building cstate, & the contract is entered into 
by reference to a plan in which the estate is marked 
out in building plots, with a building line marked 
on the plan so as to extend through all the plots, 
including the land which is the subject of the 
contract, the application of the doctrine is not 
thereby limited or restricted, &, in the absence of 
further evidence of the existence of a building 
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ence in a lease to a grant or reserva: 
tion of one particular right does not 
preclude the implication under Con- | 
veyancing Act, 1881, s. 6 (2), of the 
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grant or reservation of other rights; 
for the mere inolusion in a deed of one of sect 
or more such rights is not sufficient to | 
express a contrary intention under : 
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scheme or of any reservation of right to the grantor, 
the purchaser from him of an adjoining plot wi 
be restrained from building on his land so as to 
interfere with the access of light to the house as 
theretofore enjoyed. 

It is inconceivable to me that, whatever effect 
the agreement might have had in fixing the rights 
of the parties, the words of the statute ought not 
to be read into that conveyance. It seems to me 
impossible to say that you shall not import into 
the conveyance words which the statute has 
enacted shall be imported into it. There is 
clearly no intention to the contrary (KEKEWICH, 
J.).—-POLLARD v. GARE, [1901] 1 Ch. 8343; 70 
L. J. Ch. 404; 84 L. T. 352; 65 J. P. 264. 

185, ——— .|—A purchaser agrecd to 
purchase “the following land & buildings, 
material, etc.’”’ In the contract the property 
was described, but there was no mention of any 
right of way. ‘There was a cart track leading to 
the premises over the vendor’s land which had 
been used for carting coal, ctc., to the premises :— 
Held; the purchaser was not entitled to have an 
express grant of way inserted in his conveyance, 
& the operation of sect. 6 of the above Act must 
be excluded.— He WALMSLEY & SHAW’S CONTRACT, 
[1917] 1 Ch. 98; 861. J. Ch. 120; 115 L, T. 670; 
61 Sol. Jo. 86. 

186. -——- -—--—- Appurtenances.]—-HANSFORD v. 
JAGO, No. 282, post. 

187. What words will pass easements—Sale by 
auction.|—LProperty was put up for sale in lots, & 
it was stated in the conditions that it was sold 
‘‘subject to all rights of way & water & other 
easements,’ but there was no other mention of 
casements. Lot 2 was sold, but Lot 1 remained 
in the hands of the vendors :—Held: the pur- 
chaser of Lot 2 was not entitled to have the con- 
veyance in such a form as would give him the 
benefit of the general words as to right of way, 
etc., in sect. 6 of the above Act, but the vendors 
were entitled to limit the generality of those 
words.—Jte IfuagHEs & ASHLKY’sS CONTRACT, 
{1900} 2 Ch. 595; 69 L. J. Ch. 741; 83 L. T. 390 ; 
49 W. KR. 67; 44 Sol, Jo. 624, C. A. 

188. Easements passing under Act—-Easement 
not obvious or apparent.|—LBy an agrcement made 
Nov. 27, 1897, a farm was let to pltf. on a yearly 
tenancy. Pitf{. prior to signing the agreement 
was aware that on Jan. 5, 1896, defts. had agreed 
to purchase six acres forming part of the farm, & 
on June 25, 1898, the piece of land was conveyed 
to defts. The piece of land was bounded on two 
sides by the farm land, on onc side by a private 
road leading to the farmhouse, & on the fourth by 
the public road. There was no gate or opening 
to the piece of Jand from either road, & the public 
road was in a deep cutting about 20 ft. below the 
piece of land :--—Held: (1) the way over the private 
road was not obvious & apparent, & did not pass 
to defts. under the general words imported into 
the conveyance by the above Act, there being no 
gate or opening into defts.’ land ; (2) the way was 
not a way of necessity because the defts. could, 
though at some expense, cut a way from the public 
road.—TITCHMARSH +7. RoysTON WATER Co., 
Lap. (1899), 81 L. T. 673; 64 J. P. 56; 48 W. KR. 
201; 44 Sol. Jo. 101. 

189. Precarious easement.|—(1) A water- 
course, constructed for the purpose of a mill, is 
constructed for a temporary purpose. 

(2) A precarious easement is unknown to the law. 
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sect. 6 (4) to exclude the operation 
. 6 (2).—STERLE vr. MoRROW 
(1923), 57 I. L. T. 89.—IR. 
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(3) The owner of an ancient mill & a farm, the 
cattle whereof were to some extent watcred at an 
ancient watercourse diverted from a natural 
stream, & running on the mill property alongside 
the farm, but constructed & maintained solely 
for the purpose of the mill, conveycd the farm to 
a purchaser without mentioning any water right : 
—Held: having regard to the special temporary 
purpose for which the watercourse was con- 
structed, the expense of maintaining it, & the fact 
that it lay entirely on the mill property, the pur- 
chaser had acquired no right, either by implied 
grant or under the general words of sect. 6 of the 
above Act, to have it continued for his benefit, & 
the watercourse ,being therefore precarious, he 
could have no right to the use of the water therein. 
—Bourrows v. Lana, [1901] 2 Ch. 502; 70 
L. J. Ch. 607; 84 1. T. 623; 49 W. R. 5643 17 
T. L. R. 5143 45 Sol. Jo. 536. 

Annotations :—As to (2) Distd. International Tea Stores Co. 
v. Hobbs, [1903] 2 Ch. 165; Koy ». Neath R. D.C. (1905), 
93 L. T. 507 ; Whitmores (Edenbridge) v. Stanford, [1909] 
1 Ch. 427; Schwann v2. Cotton, [1916] 2 Ch. 120. Refd. 
Juowis v. Meredith, [1913] 1 Ch. 571. 

190. Light reasonably expected to con- 
tinue.]—(1) A grantee of a new house is not entitled 
to all the light actually falling on the windows of 
the house, where that would be inconsistent with 
the intention to be implied from the circumstances 
existing at the time of the grant & known to the 
grantee, as, for instance, where such circumstances 
show an intention on the part of the grantor to 
erect buildings on the adjoining land which would 
interfere with the right to light claimed. 

(2) The expression “ lights enjoyed ”’ in sect. 6; 
sub-sect. 2 of the above Act, is confined to the 
light enjoyed under such circumstances as would 
reasonably & properly lead to an expectation that 
the enjoyment of that light would be continued.— 
GODWIN v. ScriwkhppEs, Ivrp., [1902] 1 Ch. 926; 
71 1. J. Ch. 4388; 86 L. T. 377; 50 W. dt. 400. 
Annotations :—As to (1) Consd. Quicke v. Chapman, [1903] 

1 Ch. 659. Refd. International Tea Stores Co. v. Hobbs, 

[1903] 2 Ch. 165; Fear v. Morgan, [1906] 2 Ch. 406; 

Westwood v. Heywood, [1921] 2 Ch. 130. 

191. Easement incapable of express grant.] 
—(1) By a building agreement between the 
Ecclesiastical Comrs. & deft. the right was given 
to him to enter upon a piece of land bclonging to 
them for the purpose of erecting a number of 
houses upon it. As each house should be crected 
& completed to the satisfaction of the comrs. 
they agreed to grant a lease of it to deft. for 99 
years. The lease was to be in a specilicd form, 
one of the clauses in which provided that the 
Comrs. should have power to erect on the Jand 
adjoining the demised land any buildings whiat- 
soever, whether they should or should not affect 
or diminish the light enjoyed by the lessee. It 
was also provided by the agreement that nothing 
therein contained should be deemed to operate 
as an actual demise of the land to deft., or to create 
as between him & the comrs. the relation of 
tenant & landlord. On one of the plots deft. 
erected a house (No. 28), & the comrs. granted to 
him a lease of that house in the specified form. 
Deft. sold that house to pltfs., & transferred the 
lease of it tothem. Ife afterwards erected on an 











adjoining plot a house (No. 30) which when com- ' 


pleted obstructed the access of light to some of the 
windows of pltfs.’ house. They brought an action 
against deft. claiming an injunction & damages :— 
Held: at the time when deft. transferred the lease 
of No. 28 to pltfs., he had not under the building 
agreement such an interest in the adjoining plot 
(No. 30), as would enable him to make an express 
grant of an easement of light over it, & conse- 
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quently no such grant by him could bo implied ; 

(2) the provision of sect. 6, sub-sect. 2 of the above 

Act, that a conveyance of land with houses on it 

shall operate to convey with the land (infer alia) 

all lights appertaining to the land or enjoyed 
therewith, applies only to such lights as the grantor 
could grant by express words, & does not operate 
to convey an easement of light which he has no 
power to grant expressly.—QUICKE v. CHAPMAN, 

[1903] 1 Ch. 659; 72 L. J. Ch. 373; 88 L. T. 610; 

51 W. R. 4523 19 T.L. 1. 281, C. A. 

Annotations :—As to (1) Apld. ‘ Wnancial Times “ ». Bell 
(1903), 19 T. L. RN. 433. Distd. Westwood ». Heywood, 
[1921] 2 Ch. 130. Refd. Cable v. Bryant, |1908] 1 Ch. 
259; Abboy v. Gutteros (1911), 55 Sol. Jo. 364. 

192. J\— FINANCIAL TimMks,” Lp. 
v. BELL (1903), 19 T. 1. BR. 433. 

193. -—— Rights enjoyed de facto.] — The 
general words incorporated by the above Act in 
every conveyance not expressing a contrary in- 
tention, will pass to the purchaser all ways 
actually used by him at the date of the conveyance, 
though used only by permission of the vendor. 

Deft. was the owner of two houses adjoining 
each other, one in his own occupation, the other 
held by pltf. co. under a Jease from deft., & 
occupied by their managers & servants carrying 
on their business. ‘he houses were separated by 
a roadway leading to & forming part of deft.’s 
yard. By permission of deft., renewed from time 
to time to successive managers, pltf.’s servants 
& their predecessors in title had used in business 
hours a way across the yard to a dvor opening 
thereon in the back part of their premises for all 
purposes of their business. ‘The entrance to the 
yard was closed by wooden doors, which were 
always Jocked by deft. at night, & he kept sole 
control of the key. Deft. sold to pltf. co. the 
house leased to them, & conveyed it by a deed 
containing no gencral words or reference to any 
right of way :—Held: such a right of way as plté. 
had actually enjoyed at the date of the deed passed 
to them by virtue of the general words inserted 
in the deed by the above Act, though the enjoy- 
ment was wholly permissive & precarious.—INTER- 
NATIONAL T&A Stones Co. v. Hopes, [1903] 2 Ch. 
165; 721. J.Ch. 543; 88 1. T. 725; 51 W. R. 615. 
Annotations :-—-Apld. Lewie «. Meredith, [1913] 1 Ch. 571 ; 

White e. Williams, (L922) 1 K. B. 727. 

194. ——-- ----—.] —PItf. was the owner of land 
& buildings including a fellinonger’s yard in the 
occupation of a tenant, bounded on the cast side 
by ariver. Between the river & the yard was an 
open conduit running parallel with the river down 
to a culvert by which it was carried to deft.’s mill 
lower down. The premises now owned by pltf. 
& deft. had been in the ownership of the same 
person from 1779 until 1907, when pltf. purchased 
his present holding, while the mill was sold to 
deft.’3 predecessor. According to the evidence, 
for a long period before 1907 the occupants of the 
fellmonger’s yard had used the water in the con- 
duit for the purposes of their business, but the 
repairs to the conduit had been carried out by the 
occupier of the mill, who had diverted the flow of 
water when necessary for that purpose. The 
conveyance to plitf. made no mention of any water 
right, but the mill was conveyed to deft.’s pre- 
decessors ‘‘ with the full right & benefit of passage 
& running of water to the mill & premises as is 
now & heretofore used & enjoyed therewith ’’ :— 
Held: pltf. was entitled to a right of user of the 
conduit as enjoyed prior to the conveyance to 
himn in 1907, such right, although permissive at 
the date of the grant, having become a legal right 
by virtue of the general words of sect. 6 of the 
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Sect. 1.—By express grant: Sub-sect. 6, C.; sub- 
sect. 7. Sect.2: Sub-sect.1, A. & B.] 


above Act.—LEwIis v. MEREDITH, [1913] 1 Ch. 
571; 82 L. J. Ch. 255; 108 L. T. 549. 

195. ——— ——..]— A. former owner of two farms 
I). & S. laid a pipe conveying water from S., the 
quasi-servient tenement, to D., the quasi-dominant 
tenement. In 1908 the then common owner let 
D. to W. on a year-to-year tenancy, & in 1911 he 
let S. to deft. on a similar tenancy. The tenancy 
agreements did not mention water rights :—Held : 
. (1) W.’s agreement passed the water right by 
implication & involved an implied reservation in 
deft.’3 agreement. In June, 1915, the owner 
conveyed to I). pltf. In Sept. 1915, W.’s tenancy 
expired. In Oct. 1915, the owner conveyed S. 
to deft., whose tenancy was still on foot. Neither 
of these conveyances mentioned any water rights : 
—JIeld: (2) the implied reservation in deft.’s 
agreement was not confined to W.’s tenancy but 
enabled the owner to grant an immediate water 
right to pltf. without derogating from deft.’s 
agreement; this watcr right passed under the 
general words of sect. 6 of tho above Act; (3) even 
if there had been no such implicd reservation in 
deft.’s tenancy agrecment, the implied grant of 
water right would have bound the S. reversion 
subject to that agreement; (4) in any case deft. 
could no longer rely on his tenancy agreement, as 
he had shown an intention to acquire the fee in 
lieu of his tenancy, which was therefore merged. 
Semble: a tenancy from year to year cannot 
be kept on foot in perpetuity by a tenant who 
acquires the fee.—WEsTWoon v. HEywoop, [1921] 
2 Ch. 130; 90 L. J. Ch. 515; 125 L. T. 7613; 37 
T. L. R. 851; 65 Sol. Jo. 753. 

196. -]—Where land in common 
ownership is sold contemporaneously in lots to 
two purchascrs, a right for one purchaser to go 
on the land of the other to clear a mill stream & 
repair its banks, there being no visible path or 
other sign of such user, will not pass by virtuc of 
the words implied in the conveyance to him under 
sect. 6, sub-sect. 2, of the above Act, unless there 
has been before the severance of ownership a de 
facto enjoyment of the right, however precarious, 
by the occupier of that part of the land altogether 
apart from the ownership or occupation of the 
other part.—LoNna v. GOWLETT, [1923] 2 Ch. 177; 
92 1. J. Ch. 580; 1307. T. 83; 22 7. G. R. 214. 








SuB-sEcT. 7.—DURATION OF GRANT. 

197. May be for less than estate in fee simple— 
Term of years.|—A. being seiscd of an. ancient 
mill, together with a stream of water diverted out 
of a river, & flowing thence to her mill, & B. being 
possessed of other mills, together with a stream 
of water diverted out of the same river, above the 
stream of A., by means of a head weir, & flowing 
thence through the lands of A. down to B.’s 
mills, as appurtenant to the same, B. erected upon 
other lands below the lands of A., & near the water- 
course, two other mills, whereby it becoming 
necessary for B. to have a larger supply of water, 
he widened & deepened his watercourse in the 
soil of A., & raised & heightened the head weir, & 
thereby diverted the greatest part of the water 
into the watercourse for the use of his mills, so 
that the water was prevented from flowing down 
to the mill of A. so copiously as it had formerly 
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done, & thereby A.’s mill became of no use. A. 
having recovered damages in one action against 
B. on this account, & having afterwards brought 
a second action for subsequent damages, in order 
to prevent all further disputes, B. agreed to take 
a grant from A. of the use & benefit of the water- 
course so widened & deepened, & of the liberty of 
diverting. the water out of the river. By lease 
reciting these facts, A., in consideration of £1,500 
paid by B., demised to B. the use of the water- 
course so widened & deepened as aforesaid, & the 
free liberty of diverting so much of the water of 
the river into & along the watercourse as should 
be necessary for the use of B.’s mills, habendum 
for the use of 99 years, if three persons therein 
named should so long live, at an annual rent. 
Soon after the execution of this deed A.’s mill was 
destroyed. B., or those claiming under him, 
continucd to enjoy the watercourse & the use of 
the water during the term, & paid the rent. The 
Jease having determined by the death of the last 
surviving cesiui que vie, the person claiming under 
the grantee continued to enjoy the watercourse 
in the manner described in the grant, & paid rent 
for it :—Held: the reversion in the lands, upon 
which A.’s mill formerly stood, having vested in 
G., the latter might maintain indebitatus assumpsit 
for the use & occupation of the watercourse & the 
water running therein, against the persons who 
claimed under B.—DaAvis v. MORGAN (1825), 4 
LB. & C.8; 6 Dow. & Ry. K. B. 42; 107 E. RR. 962. 

198. —— .|—Boortu v. ALCOCK, No. 95, ante. 

199. ——— Uncertain term.|—(1) In a lease 
for 95 years, a right of way over the demised 
premises was reserved to the lessor & his heirs, 
so long as they should retain adjoining lands held 
in fee, & after he or they should alicnate such 
adjoining lands then reserving to the lessor, his 
heirs & assigns, a different right :—Held: the 
reservations were valid, & on alicnation of the 
freeholds, the right of way ceased. 

(2) Defts., guardians of the poor, wrongfully 
claiming a right of way to their relieving office 
over pltf.’s lands, inviting paupers to come that 
way for relief ; the trespass by the paupers causing 
serious injury to pltfs., an injunction was granted 
to restrain the guardians, ‘‘ their servants, work- 
men & agents,’’ from trespassing. 

(3) In considering the injury, the possible as 
well as the actual use of the injured premises will 
be regarded.—ARDLEY v. ST. PANCRAS GUARDIANS 
(1870), 39 L. J. Ch. 871. 

200. —-— Life estate.|—A testator in 1830, 
before Wills Act, 1837 (c. 26), devised one field to 
P. & another to II., both adjoining, & added that 
H. should have the privilege or right of road for 
coals & dung, & neccessary things, through a 
certain gate in P.’s field to the kitchen & garden. 
The way was the only access for carts & horses 
to H.’s field, & H. used it for bricks & hay :— 
Held: this was the grant only of a personal 
privilege for H.’s life, & did not pass to his assigns. 
—Pym v. ITARRISON (1876), 338 L. T. 796; 40 
J. P. 375, C. A.3 revag. S. C. sub nom. PYNE v. 
HARRISON (1875), 40 J. P. 21. 














Secr. 2.—BY IMPLICATION OF LAW. 
SuUB-SEcT. 1.—DISPOSITIONS BY COMMON OWNER. 
A. In General. 


201. Easements will be implied—-Though ser- 
vient tenement in lease.]—A., the owner of two 


A EE rE SE PETES SP a AS it PSCC ere eect 
ee. a oa eee SS SS GAs niche Sa 


ss a out reservation.}—T., being’ owner of | years this mill, or others built on its 
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erected thereon. For thirty or forty | ing from a natural pireami through the 
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adjoining houses, granted a lease of one of them to 

B. He afterwards leased the other to C., there 

then existing in it certain windows. After this 

B. ria Shae a new lease of his house from A. :— 

Held: B. could not alter his tenement so as to 

obstruct windows existing in O.’s house at the 

time of C.’s lease from A., though the windows 
were not twenty years old at the time of the 
alteration.—CovuTts v. GORHAM (1829), Mood. & 

M. 396, N. P. 

Annotations :-—Folld. Cable v. Bryant, 
Refd. Robson v. Edwards (1893), 62 1. 
wood v. Heywood, [1921] 2 Ch. 130. 
202. — —~—.]——- (1) Where the owner of 

ancient lights, adds new lights, the owner of the 

adjoining land has a right to obstruct the new 
lights, &, if necessary for that purpose, to ob- 
struct the ancient lights also. 

(2) The landlord of two adjoining houses granted 

a lease of one of the houses in consideration of the 

lessee making certain alterations, & in particular 

of his adding additional windows. ‘The lessee of 
the adjoining house afterwards surrendcred his 
lease & took a new lease of the premises :—Held : 
he was not entitled to obstruct the light of the 

new windows.—DAvIFS 7. MARSHALY, (No. J] 

(1861), 1 Drew. & Sm. 557; 4 1. T. 105; 25 

J.P. 548; 7 Jur. N.S. 7203; 9 W. RR. 368. 


Annotations :—As to (1) Refd. Jones v. Tapling (1861), 11 


1908] 1 Ch. 259. 
» Ch. 378; West- 





C. B. N. 8. 283. 48 to (2) Apld. Cable v. Bryant, [1908] 

1 Ch. 259. Refd. Westwood v. Heywood, [1921) 2 Ch. 130. 

2038. -—-~ ~——.]--- CABLE v. BrYAnt, No. 1256; 
post. 


204. ——— Though dominant tenement in lease.]| 
—The implication of a grant of easements of a 
continuous & apparent character upon the aliena- 
tion to different persons of tenements previously 
in the ownership of the same person is not pre- 
vented by the fact that the dominant tenement at 
the time of the alienation is in Icase & conse- 
quently not in the possession of the alienor. 

(2) There being a right to the access of light to 
windows in the walls of certain cottages, the walls 
of some of the cottages were set back & windows 
made in the new walls of the same size, & in the 
same relative positions as the former windows in 
the former walls :-—Held: the casement of light 
was not thereby destroyed. 

(3) In the case of another of the cottages the 
occupier made an addition thereto, & for the pur- 
pose of so doing built a new wall with a window 
in it outside the old wall & window at a different 
angle, but the old window remained inside the 
new one, & still continued to receive the light :-— 
Held: the right to the access of light to the old 
window was not destroyed. 

(4) If the alteration in a dominant tencment, or 
in the mode of using an easement, is not of such a 
nature that the tenement is substantially changed, 
or the burden on the servient tenement matcrially 
increased, an easement is not destroyed in conse- 
quence of the alteration (LOPES, J.).—BARNES v. 
LOACH (1879), 4 Q. B. D. 494; 48 L. J. Q. B. 756 ; 
elite eat Hy Rall lat We Sati i 

nr — e Vv. L00W, . 

47. Ret. Milnor's Safer Co. v. aN. & City Hy., [1907] 


7 
1 Ch. 208. Ae to (4) Consd. Scott v. Pape (1886), 31 
er ea 554. As to (3) Consd. Scott v. Papo (1886), 3t 
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taking back a mtge. for part of the 
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gxcepting, however, the mill site. 
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205. Conveyance by mortgagee selling under 
statutory powers.]—(1) Though a mtgee. when 
selling under the statutory power of sale has not 
the same full power over the property as an 
absolute owner, he can convey the property to a 
purchaser with all the legal incidents accompany- 
ing the grant, &, on a sale of part of the property 
comprised in the mtge., can give to the purchaser 
thereof an implied casement of light over the 
unsold portion. 

(2) In an action for an injunction against an 
adjoining owner & his builder to restrain an inter 
ference with light & for trespass, the builder 
severed in his defence from his employer & 
appeared separately at the trial, when an injunc- 
tion was granted with costs against deft. the ad- 
joining owner :—-Held : under the circumstances, 
the builder was entitled to complete indemnity, & 
to an order for the payment of his solr. & client 
costs by his co-deft. 

(3) The sale being of a garden, with a vinery 
upon it, the purchaser acquired at the same time 
a right to the access of light to this vinery over 
the land retained by the mtgee. (Byrn, J.).— 
Born v. TURNER, [1900] 2 Ch. 211; 69 L. J. Ch. 
oS 83 L. T. 148; 48 W. R. 697; 44 Sol. Jo. 
002. 


B. Implied Reservations in Favour of Grantor. 

Reservations & exceptions of easements gene-~ 
rally.|—-See Sect. 1, sub-sect. 4, ante. 

206. Whether reservation will be implied— 
General rule.|—-Held: in a lease & conveyance 
there was, in the circumstances of the case, no 
implied reservation of a right of way. 

It is impossible ... to contend that an implied 
reservation can arise upon a conveyance by deed 
unless there is some very cogent necessity for such 
an implication such as arises where the casement 
claimed by way of reservation is either one without, 
which there could be no enjoyment of some pro- 
perty of the grantor retained in his hands as in 
the case of a way of necessity, or when the subject 
of the grant... is such that it can hardly be 
supposed that cither party did not contemplate 
the enjoyment by the grantor of an casement 
reciprocal to one granted (W11L18, J.).—GORDON 
v. OuILvil (1899), 15 TT. L. R. 239. 

207. —-— Way.|—IDutn v. BABTHORPE (1593), 
Cro. Iliz. 300 ; 78 I. KR. 553. 

Annotation :-—Refd. Derry v. Sandors, [1919] 1 K. 3B. 223. 


208. ——- —--.|—THOMAS ». OwEN, No. 166, 
ante. 
209. ——- Apparent & continuous ease- 





ment.|—- Testatrix was the owner of two adjoining 
houses, A. & B., which were situate back to back. 
There was a passage leading from house A., which 
testatrix occupied, through house B., which she 
let. to a street; & she used this passage, which 
was not a way of necessity, from: time to time but 
not. continuously, as a way to the street. In 
1882 she mortgaged house B. without reserving 
any right of way through this passage ; & she died 


' in 1886, having by her will, dated in the same 


Ch. D. . 


mill & mill site to D.:—Held: the . 
right to use the dam & mill raco was 
@ necessary, continuous, & permanent 
easement, & could not bo destroyed by 
pitt.. although the servient 
on ee vary pet h easement 

express reservation of such —- 
Young w. WILSON (1874), 21 Gr. 144, 


year, devised house A. to pltf.’s predecessor in 
title, & house B. to deft.; the will contained no 
words descriptive of or appropriate to any right 


adjoining Jots of land conveys one of 
'‘ them, he impliedly grants all those 
conditions & apparent casements, 
including righta of drainage & aqueduct, - 
over the other lot which are necessary 
for the reasonable use of the property 
granted, & which arc at the time of the 
nt. used by the owner of the entirety 
| for the benetit of the part. granted.— 
IBRAKL vt. LEITH (1891), 20 O. fh. 361,— 
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without any . 
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of way through the passage. At the death of 
testatrix the mtge. was still subsisting ; but after 
her death deft. paid off the mtge. on house B., & 
took a reconveyance of the property comprised in 
the mtge. Pltf. having brought an action to 
recover damages from deft. for trespass in stopping 
up the passage & preventing its user by pltf. :-— 
Held: (1) as no right of way was reserved by the 
mtge., & the way through the passage was not a 
way of necessity, all right of way through the 
passage was extinguished by the mtge.; (2) no 
right of way through the passage passed to pltf.’s 
predecessor in title under the will, & accordingly 
on both these grounds the action was not main- 
tainable.—Taws v. KNOWLES, [1891] 2 Q. B. 564; 
60 L. J. Q. B. 641; 65 L. T. 124; 56 J. P. 68; 
sub nom. TAWES v. KNOWLES, 39 W. R. 675, 


‘210. —_- —— Intention presumed from cir- 
cumstance of grant.]|—Coky v. DAviss, No. 139, 
ante. 

211. ———  Light.|—Cox v. MATTHEWS (1673), 
1 Vent. 239; 3 Keb. 133; 86 KE. lt. 160. 

Annotations :—Folld.. Swansborough »v. t 2), 
Tene sone Mata Whenldor v. ‘isuccoe TANG a 

Mentd. Mason v. Hill (1833), 56 B. & Ad. 1. 
212. -|—Where the owner of two 

adjacent premises sells onc of them there is no 

implied reservation of a right to light & air in the 
other.—CURRIERS’ Co. v. CorBETT (1865), 2 Drew. 

& Sm. 355; 5 New Rep. 458; 12 L. T. 169; 

29 J. P. 469; 13 W. R. 538; 62 4. RR. 656; on 

appeal, 4 De UG. J. & Sm. 764, L. Jd. 

Annotations :-—Folld. Ellis v. Manchester Carriage Co. (1876), 
2¢. P. D. 13. Consd. Warner v. McBryde (1877), 36 
L. T. 360; Wheeldon v. Burrows (1879), 12 Ch. D._ 31; 
Birntingham, Dudley &_ District Banking Co. v. Ross 
(1888), 38 Ch. D. 295. Mentd. Robson ». Whittingham 
(1866), 1 Ch. App. 442; Senior ». Pawson (1866), L. R. 
3 Eq. 330; Heath v. Bucknall (1869), L. R. 8 Eq. 1; 
Aynsley v. Glover (1874), L. R. 18 Ka. 544; Smith v, 
Smith (1875), L. I. 20 Hq. 500; Stanley of Alderley v. 
reas Aes tae L. R. 19 Ky. 616; Kino v. Rudkin 
(1877), 6 - D. 160; National Provincial Plate Glass 
Insce, v. Prudential Assce. (1877), 6 Ch. D. 757; Holland 
v. Worley (1884), 26 Ch. D. 578; Colls ». Home & Colonial 
Stores, (1904° A. ©. 179. 

213. -]—In 1855, the owners in fee 
of a house & adjoining land, granted to trustees 
a lease of the land for 99 years, & they covenanted 
to build upon it according to a certain plan. In 
1856, the owners conveyed the reversion in fee 
of the land to the trustces. In 1857, the owners 
conveyed the house in fee to a person under whom 
pitf. obtained possession. Deft. subsequently, 
with the authority of the trustees, built upon the 
land so as to obstruct the light & air, which for 
upwards of twenty years had come to the windows 
of pltf.’s house. If he had built according to the 

lan in the lease the obstruction would not have 

een to the same extent. Until the lease was 
granted there had never been any severance 
either in the title to or possession ‘or occupancy 
of the land & house, & the same had been occupied 

& used together by the proprietors thereof for 

upwards of fifty years :—Held: pltf. could main- 

tain no action against deft. for building on the 
land so as to obstruct the light & air which formerly 

came to the windows of pltf.’s house.—WHITE v. 

Bass (1862), 7H. & N. 722; 31 L. J. Ex. 283; 5 

lL. T. 848; 26 J. P. 694; 8 Jur. N. S. 312; 1658 

KE. R. 660. 


Annotations :—Folld. Ellis v. Manchester Carriage Co. 
(1876), 7 C. P. D. 13; Wheeldon v. Burrows (1879), 12 














214. ——— ~——.]—Upon a general conveyance 
of lands, there is no implied grant, by the pur- 
chaser of the easement of light necessary for the 
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enjoyment of an adjacent house of the vendor. 

In 1867 pltf. bought houses in M., the backs of 

which abutted on a street or way on the opposite 

side of which were certain cottages. In 1867, he 
purchased these cottages but by a different title. 

Both sets of premises had existed in their then 

state for more than twenty years. In 1870, pltf. 

sold the cottages to D. & ultimately D.’s interest 
therein became vested in defts., who pulled down 
the cottages & erected a large building upon the 
site of them, & also upon a portion of the intcr- 
vening street or way, & so obstructed the light 
to pltf.’s windows. The conveyance to D. con- 
tained no reservation of any easement to pltf.’s 
houses ; & it professed to convey the land up to 
the back wall of pltf.’s premises:—Held: not- 
withstanding pltf.’s houses had acquired an 
absolute & indefeasible right to light at the time 
of the conveyance of the cottages to D., inasmuch 
as that conveyance was without reservation, defts. 
were guilty of no wrongful obstruction of pltf.’s 
lights.—ELLIS v. MANCHESTER OARRIAGE Co. 

Geen 2C. P. VD. 13; 85 L. T. 4763; 25 W. R. 
29. 

Annotations :—Apld. Warnor v. McBryde (1877), 36 L. T. 
360. Folld. eeldon ». Burrows (1879), 12 Ch. D. 31. 
Refd. Barnes v. Loach (1879), 4 Q. B. D. 494. 

215. |} — By seven simultaneous 
leases seven plots of land, marked respectively 
A., B., C., D., E., F. & G. & forming together one 
square block, were demised by the owner to J. 
with a ground plan on each lease, & with cove- 
nants for the erection & maintenance of buildings 
upon each plot according to certain plans. The 
leases were granted with a view to the erection 
upon the whole block of one large edifice of which 
the several parts & the internal arrangements 
were to be connected together for a common use 
& occupation ; so, however, as to be separable, 
if desired, into seven separate buildings. J. 
being in the occupation of the whole while the 
buildings were being erected, mortgaged C., F. & 
G., by a sub-lease which recited the building 
scheme & the original leases of ©., I. & G.. & 
contained stipulations for the completion of the 
buildings on C., F. & G. After the buildings had 
been substantially completed, J. mortgaged I. 
by a deed which recited the lease of E., & assigned 
the buildings thereon, subject to the covenants 
in the lease, to one who had notice of the general 
plan of the buildings. J. then mortgaged B. On 
J.3 bkpcy. the several mtgees. obtained fore- 
closure decrees in respect of B., CGC. & K., 
respectively :—Held: (1) though there was no 
express reservation of the right to light, yet look- 
ing at the plans, the covenants in the original 
leases, & the mtge. deeds, the mtgees. of C. & E. 
respectively were by reasonable implication pre- 
cluded from interfering with the light to the win- 
dows in B. which looked out upon C. & KE. re- 
spectively, & might be restrained accordingly in an 
action by the mtgee. of B.; (2) the mtgec. of B., 
could maintain such an action although he had 
surrendered the lease of B. & taken a fresh lease 
from the original lessor: for, without deciding 
what effect the merger of the original lease might 
have, whenever the lease of B. came to an end 
either by surrender, forfeitare or otherwise, the 
original lessor would have the same rights to light 
as the mtgee. would have had if the original lease 
had subsisted. 

(3) Semble: if on a sale & conveyance of land 
adjoining a house to be built by the vendor, it is 
mutually agreed that one of the outer walls of 
that house may stand wholly or partly within the 
verge of the land sold & shall have in it particular 
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windows opening upon & overlooking the land 

sold & if the house is erected accordingly, the pur- 

chascr cannot afterwards build upon the land sold 
so as to prevent or obstruct the access of light to 

those windows.—RvssELL v. WatTTs (1885), 10 

App. Cas. 590; 55 L. J. Ch. 158; 53 L. 'T. 876; 

50 J. P. 68; 34 W. R. 277, H. 1.1.3 revsg. (1883), 

25 Oh. D. 559, C. A. 

Annotations :—As to (1) Refd. Bayley 7. G. W. Ry. (1884), 
26 Ch. D. 434. As to (3) Refd. McManus v. Cooke (1887), 
35 Ch. D. 681. Generally, Refd. Beddington v. Atice 
(1887), 35 Ch. D. 317; Birmingham, Dudley & District 
Banking Co. »v. lioss (1888), 38 Ch. D. 295. Mentd. 

Neaverson v. Peterborough Ml. 1D. C. (1902), 86 i. T. 738 ; 

ay athe penton VU. C. v. Wigan Coal & Iron Co., [1919] 


216. Use of drain.]—(1) Where the owner 
of two or more adjoining houses sclls & conveys 
one of them to a purchaser, such house is entitled 
to the benefit & is subject to the burden of all 
existing drains communicating with the other 
house, without any express reservation or grant 
for that purpose. 

Pitf.’s & deft.’s houses adjoined each other. 
They had formerly been one house & were con- 
verted into two by the owner of the whole property. 
Subsequently deft.’s house was conveyed to him, 
& after that pltf. took a conveyance of his house. 
At the times of these conveyances, a drain ran 
under pltf.’s house & thence under deft.’s, & dis- 
charged itself into the common sewer. Water 
from the caves of deft.’s house fell on pltf£.’s house, 
& then ran into a drain on pltf.’s premises & 
thence through the drain into the common sewer. 
Pitf.’s house was drained through this drain :—- 
Held: pltf. was, by implied grant, entitled to 
have the use of the drain as it was used at the 
time of deft.’s purchase of his house. 

(2) It was urged that there could be no implied 
agreement unless the easement was apparent & 
continuous. Deft. stated he was not aware of 
this drain at the time of the conveyance to him ; 
but it is clear that he must have known or ought 
to have known thav some drainage then existed, 
& if he had inquired he would have known of this 
drain, ... & we agree... that by “ apparent 
signs ’’ must be understood not only those which 
must necessarily be seen, but those which may be 
seen or known on a careful inspection by a person 
ordinarily conversant with the subject (WATSON, 
B.).—PyErR v. CARTER (1857), 1 I. & N. 9165 
26 L. J. Ix. 258; 28 7. 3. O. S. 3713 21 J. P. 
247; 5 W. 1. 871; 156 BE. R. 1472. 

Annotations :—As to (1) Apprvd. Ewart r. Cochrane (1861), 
5 L. T. 1. - Dodd ». Burchell (1862), 1 H. & C. 113. 
Folld. Hall ». Lund (1863), 1 H. & ©. 676. Apprvd. 
Watts v. Kelson (1871), 6 Ch. App. 166. 

v. Burrows (1879), 12 Ch. D. 31. Consd. Schwann vv. 

Cotton, [1916] 2 Ch. 120. Refd. White v. Bass (1862), 
31 L. J. Ex. 283; Pearson v. Spencer (1863), 3 33. & 8. 
761; Chadwick v. Marsden (1867), L. lt. 2 Exch. 285. 
18 to (2) N.F. Suffield v. Brown (1864), 4 De G, J. & Sm. 
185. Consd. Crossley v. Lightowler (1867), 2 Ch. App. 
478. Apld. Morland v. Cook (1868), IL. R. 6 Ky. 252. 
Refd. Worthington v. Gimson (1860), 2 K. & Ki. 618; 
Polden v. Bastard (1865), L. R. 1 Q. I 


. iB. 
Mentd. Bunting v. Hicks (1894), 70 L. 
v. St. Leonard, Shoreditch (1895), 72 L. T. 135. 


217. —-—- Use of premises.|—A shop was 
_. demised by W. to M. as the same was late in the 
_Secupation of C. The shop was only one storey 
in height, & had a flat lead roof, to which there was 
‘ccess from an adjoining house through a glass 
..tloor, but the house & shop were distinct tene- 
ments. On the occasion of the lease to C. he 





: Pilbrow 


ante i i R h the ad- | race 
grabted’ licence to his leasor, to whom tie Bt: —Light.]—Where the owner of a house divided 


joining house belonged, to use the roof as a flower- 
garden during the term. W. afterwards became 
the owner of the adjoining house & of the shops, 
& C.’s term in the shop was surrendered to him. 
W. then made the above lease of the shop to M. 


Generally, | 


NE. Whetion | that which they afterwards let to C. 
ed « eal : 
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& W. afterwards demiscd the adjoining house to 
L. with the rg eee to use the roof of the shop & to 
erect a light building thereon. L. procecded to 
erect a glass photographic house on the roof. M. 
filed his bill praying for an injunction to restrain 
- from doing so:—Held: the demise to M. 
included the roof as well as every other part of 
the shop, & an injunction against L. was accord- 
ingly granted.—MARTYR v. LAWRENCE (1864), 
2 De G. J. & Sm. 261; 4 New Rep. 312; 10 
I. T. 677; 28 J. P. 680; 10 Jur. N.S. 858; 12 
W. R. 1043; 46 E.R. 375, L. JT. 
Annotation :—Refd. Francis v. Hayward (1882), 20 Ch. D. 


218. cee ee 
55, anle. 


Water.|—-BuNTING v. Hicks, No. 





219. —-.|—-WEsTWoon vt. Iliywoopn, 
No. 195, ante. 
20. --- Support.|—In 1797 a lIcase of two 





adjoining houses was granted ending in 1895. 
The houses were afterwards sublet separately, & 
in 186-4 each was held under a sublease, which 
expired a few days before the headlease, the one 
by A. & the other by B. Up to that year neither 
house supported any part of the other. A., with 
the permission of B., had raised the wall between 
the gardens of the houses by about two fect, & in 
Oct. 1864 B. agreed to Ict A. maintain the wall 
during the remainder of the headlicase Jess the 
last twenty days thereof in consideration of 5s. 
a year. In 1870 3.’s sublease having been 
assigned to C., he, with A.’s permission, built 
with beams into the wall, & A. agreed that C. 
might maintain & enjoy the wall during the 
remainder of the headlicase less the last twenty 
days thereof, in consideration of 5s. a year. In 
1871, A., without surrendering his sublease, 
obtained a new lease for 990 years, to be reckoned 
from that date, but, as regarded possession, to 
take effect from one day after the expiration of 
the subsisting headlease of 1797, ie. 1895. In 
1889 ©. also obtained a Jong lease of his house 
framed in the same way. By the lease of 1871 
the lessors reserved the mines & minerals under 
the demised property, but nothing further. A. 
thereby covenanted to keep up the value of the 
demised property, by maintaining & repairing 
the then existing house, or by rebuilding or im- 
proving it, or by erceting one or more other 
houses in lieu of it or in addition to it; & that he 
would not do anything which might tend to the 
annoyance or damage of the other tenants of 
adjoining land belonging to the lessors, sae are 
Subse- 
quently A.’s house became vested in pltfs. & C.’s 
house in deft. It was admitted that the lease 
of 1871 comprised the whole of the wall referred 
to in the agreements of 1864 & 1870; & since 
1895, when the headlease of 1707 fell in & these 
agrcements came to an end, the wall, treated in 
1864 as B.’s, & the erection upon it had been 
pitfs.’ for the rest of their present lease :—Held : 
the lease of 1871 contained no implied reservation 
on the ground of necessity nor upon any other 
principle, to the lessors of the right to have the 
adjoining house supported by pltfs.’ wall; & 


ve 


| therefore, deft. had not acquired any right to keep 


the ends of her beams in plitfs.’ wall.—HowartTu 
v. ARMSTRONG (1897), 77 L. T. 62; 13 T. J. HR. 
529, C. A. 

221. —— Where interests in same hereditament 


it into two tenements, & let one of them :——Held: 
the lessee was liable to an action on the case for 


| obstructing windows existing in the landlord’s 


house at the time of the demise, though of recent 
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Sect. & oi" implication of law: Sub-sect. 1, B. 





construction, & though no stipulation was made 
against the obstruction.—RIVIERE v. BowEr 
(1824), Ry. & M. 24, N. P. 

222. —— Support.|—By the common 
law, where A. has two interests in the same 
hereditament, as houses or minerals, or a water- 
course & also a mill; or two stories in a house, & 
demises one part, e. g. the eas portion of a house, 
reserving to himself the upper part, the grantee 
either for years or in fee not, except by express 
stipulation or very direct ieipliendon. be permitted 
to use the portion held by him so as to interfere 
with the enjoyment by the grantor of the portion 
which he has retained possession of. —DUGDALE 
v. ROBERTSON (1857),3 K. & J. 695; 30 L. T. O.S. 
52; 8 Jur. N.S. 687; 69 FE. R. 1289. 

Annotations :—Retd. Love v. Bell (1884), 9 App. Cas. 286. 

Mentd. Shafts v. Johnson (1863), 8 B. & 8. 252, n.; Proud 


v. Bates (1865), 6 New lep. : Waketicld »v. puecieuch 
ana a ton 4 Kq. 618; art ieee (1872), L 





7 iixe Aspden v. Seddon (1875), 44 L. J. Ch. 350% 
Wecumorinad v. Now Shariston Colliery Coa. (1898), 
79 L. T. 716; Union Lighterage Co. ». London Graving 


Dock Co., [1902] 2 Ch. 557. 

228. Easement of necessity —- Support. |— 
Where several houses belonging to the same owner 
are built together, so that each requires the mutual 
support of the neighbouring house, & the owner 
parts with one of the houses, the right to such | 
mutual support is not thereby lost; the legal 
Pumper being that the owner ‘reserves to 

self such right, &, at the san.e time, grants to 
the new owner an equal right; & consequently, if 
the owner parts with several of the houses at 
different times, the possessors still enjoy the right | 
to mutual support, the right being wholly inde- 
pendent of the question of the priority of their 
titles. 

Where houses have been erected in common by 
the same owner upon a plot of ground, &, there- 
fore, necessarily requiring mutual support, there 
is, either by a presumed grant or by a presumed 
reservation, a right to such mutual al nah 
(PoLLOCK, ©C.B.).—Ricuarps ». Rose (1853), 9 
Exch. 218; 20. L. R. 3113; 23 L. J. Ex. 33 22 
L.T. 0.8. 1043; 18 J.P. 56; 17 Jur. 1086; 156 
E.R. 93. 

Annotations :-—Consd. Wheeldon v. Puree rei): a. Ch. D. 
31. Distd. Howarth v. Armetrong (1897),_7 T. 62. 
Apld. Jones v. Peltonen, {[1908) 1 Ch. 630. Rota. ae on 
v. Vintners’ ee (1859); 4 H. & N. 585; Suffield v. Brown 
ie > De G. J. & Sm. 185; Angus v. Dalton (1878), 

4Q. 1 162 een Lighterag e Co. v. London Graving 

Dock on, {1902 } 2 Ch. 557; frvltbach Colliery Co. v. 

Woodman, [1915] A. c 634 

224, -—— j—In every grant or 
Icase by the owner of the surface & subjacent 
strata of land, either of the surface or of the 
subjacent strata, there is an implied provision 
that the surface owner shall have a right not to be 
damaged by the removal of such support from the 
subjacent strata as is necessary to support the 
surface in the condition in which it is at the time 
of the grant or leasc, with the buildings here 
if any.—RicHArps rv. JENKINS (1868), 18 L. T. 
437; 17 W. RB. 30. 

71 en ee ~+~-Where the owner of a 
tenement severs the tenement & conveys away & 
portion thereof, upon which houses are erec 
there is, upon such conveyance, an implied 
reservation of the right to the support of the houses 
from the adjoining portions of the tenement. 
That right is an easement of necessity, & neither 
the owner nor persons claiming under him are 
entitled to do acts upon the adjoining portions of 
the tenement so as to cause damage or injury to 
the houses. 
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Where an easement is in the nature of an case- 
ment of necessity, there is no need of an express 
reservation of such easement in a conveyance of 
the property to be affected by the easement; & 
such reservation is a matter of legal presumption 
to be implied from the nature of the transaction 
between the grantor & the grantee. 

Pitfs. here had an ‘‘ easement of necessity,’’ for 
these houses were bound to be injured & let down 
by the action of deft. For such there was no 
need of an express reservation of such a right 
(MANISTY, J.).—SHUBROOK v. TUFNELL (1882), 
46 L. T. 886; sub nom. SHERBROOK v. TUFNELL, 
48 J. P. 694, D. C.3 subsequent proceedings, sub 
nom. SHUBROOK v. TUFNEIL, 9 Q. B. D. 621, C. A. 

226. Use of wharf.|—(1) ‘The owner 
& occupier of a freehold dock & wharf adjoin- 
ing, put them up for sale in separate lots. The 
wharf only was sold, & was conveyed to the 
purchaser in fee simple absolutely. For many 
years previously the bowsprits of vessels in the 
dock had been allowed to project over a portion 
of the wharf :—Held: notwithstanding the pur- 
chaser had notice of the mode of user, there was 
not, on the grant of the wharf, any implied reserva- 
tion to the grantor of a right to have the bowsprits 
projecting over the wharf in the same manner as 
prior & at the time of the grant. 

(2) Semble: the doctrine ‘of the “ disposition 
of the owner of two tenements ”’ (destination du 
peére de famille) is not applicable to the severance 
of tenements by grant for valuable consideration. 
(3) A grantor cannot derogate from his own grant ; 
& although on the severance for valuable con- 
sideration of two tenements belonging to the same 
owner, » reservation of an easement of absolute 
; necessity, or of a right inseparable from the tenc- 
ment retained, may be implied, yet if a grant for 
value be unlimited in terms & without express 
reservation, there is no implied reservation of an 
easement (not having a legal existence prior to 
the unity of ownership) which at the time of the 
grant was enjoyed by the tencment retained, even 
' though such easement; be continuous & apparent. 

A purchascr takes his purchase as it is described 
& conveyed to him in & by his deed of conveyance ; 
if he buys the fee simple of a tenement, & has it 
conveyed to him without reservation, notice of 
the previous mode of user by his vendor for the 
convenience of the adjoining tenement is im- 
material; for the condition of the tenement 
granted is thenccforth determined by the contract 
of alienation & dced of conveyance, & not by the 
previous user of the vendor during his joint 
ownership. 

(1) The easement claimed by pltf. is not ‘‘ con- 
tinuous’ for that means something the use of 
which is constant & uninterrupted, neither is it 
an ‘‘ apparent easement "’ for except when a ship 
is actually in the dock with her bowsprit projecting 
beyond its limits there is no sign of its existence ; 
neither is it a ‘‘ necessary easement,’’ for that 
means something without which the enjoyment of 
the dock could not be had at all (WESTBURY, C.).— 
SUFFIELD v. BROWN (1864), 4 De G. J. & Sm. 185; 
3 New Rep. 340; 33 L. J. Ch. 249; 9 L. T. 627 ; 
10 Jur. N.S. 111; 12 W. R. 356; 46 E.R. 888, L. C. 
Annotations :—As to (1) Refd. Potts v. i aa (1868), my R 

6 Eq. 311; Rolason v. Lovy (1 deat 17 L. T. 641. 8 to 

3) ionsd. Wheeldon v. Burro ws (1879), 12 Ch. D. te 
ordon ?. Calis Oe a L. R. 239; Union Lighter- 


Co. v. London Gra Dock Co. - (1902) 2 Ch. 657. 
; Grosele v. Lightowler ees 7 
: aches. 


rland Ay ee aie 0 aoa; 
(1879), 4 Q. 494; Shab v. Tufnell (asap 40 








- Mo 
Watts v- Kelson a 
Tide eels Watts (1888), 25 Ch. D. 559; 
ae : "Cotton, (1916) 2 Ch. 120, 
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227. ———- ——— Pollution of stream.] — Cross- 
LEY & Sons, LTp. v. LIGHTOWLER, No. 494, post. 

2 Light.] — WHEELDON v. Bur- 

rows, No. 253, post. 
Party wall.]-— Prior to 1886 
pltf.’s predecessor in title built C. House on his 
own land with a wall to the west, in which were 
flues & fireplaccs used only for C. House, & on the 
west side flues & fireplaces not so used, but which 
might be used for any adjoining house built on an 
adjoining & then vacant piece of land belonging 
to deft. In 1886 deft., being about to build a 
house on his land, agreed in writing with pltf.’s 
predecessor for the sale to deft. of the western 
half of the western wall of C. House, that wall 
being treated as divided from top to bottom, 
throughout its whole length, by a vertical plane 
in the centre thereof (which plane, if it had been 
a physical division, would have divided half of 
each of the flues, including those used for C. House, 
from, the other half). Deft. then built on his land 
a house called G., adjoining ©. House, & so con- 
nected with it that the fireplaces on the west side 
& the flues connected with them were used for 
the purposes of G., as had been intended. Pitf. 
purchased C. House in 1900, & subsequently the 
flue connected with deft.’s dining-room became 
defective, in the sense that by reason of cracks 
which developed in the surrounding masonry 
smoke found its way therefrom through pltf.’s 
half of the party-wall into his rooms & occasioned 
damage. The cracks were causcd by a subsidence 
in deft.’s house, but the cause of the subsidence 
was undetermined, & there was no evidence of 
negligence by deft. in building his house or other- 
wise, or want of reasonable precaution :—Held : 
deft. was not liable for the damage. 

Where a man grants a divided moiety of an out- 
side wall of his house with intent to make it. a party 
wall between that house & a house to be built on his 
neighbour’s adjoining land, the law implies the 
grant & reservation in favour of the grantor & 
grantee respectively of such easements as may be 
necessary to carry out the common intention as to 
the user of the wall, the nature of the eascments 
varying with the particular circumstances of each 
case. Subject to such casements the owner of each 
half may deal with it in such manner as he pleases, 
& if he uses it only for the contemplated purposes & 
without negligence or want of reasonable care & 
precaution he is not liable for any nuisance or 
inconvenience occasioned by such user. 

In the first place it appears to me that on 
principle the owner of a servient tenement cannot. 
so deal with it as to render the easement over it 
Incapable of being enjoyed or more difficult of 
enjoyment by the owner of the dominant tenc- 
. ment. ... In the next place that, apart from any 
special local custom or express contract, the 
owner of a servient tenement is not bound to 
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PART Ill. SECT. 2, SUB-SECT. 1.—C. 
280 i. Kasement necessary for cnjo}- 
ment of properly qranted-<General rule. | 
—B., the owner of land under Transfer of 
Land Statute,sold to T.part of that land, 
on whichwere two houses. At the time of 
the sale these houses wore supplied with 
, water by a pipe from the main through 
ue 8 unsold land :—Held: T. acquired 
right to enjoy the means of obtaining 
the water for those houses as existing 
at the time of the sale to him, & to 
prevent B. from aftorwards plugging 


decree :—ZIleld : 
justice, equity, 


KADAMBINI D 











the pipe passing through : : 

TAYLOR v. BROWNING (1885), 11 230 ili. 

V.L. 158.—AUS. of the lands of A., containing 349 acres, 
230 ii. -l—On partition of 

& family dwe -house by a consent four acres & a 


decree, pltf. claimed a right to the 


passago of light & air necessary for the 
enjoyment of his share of the building 
in the way in which it was cnjoyed at 
the time of the partition, though no , 
such right was expressly reserved in tho |; 
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execute any repairs necessary to ensure the cnjoy- 
ment or convenient enjoyment of the casement 
by the owner of the dominant tenement (PARKER, 
J). 

Again, the grant of an easement is primd facie 
also the grant of such ancillary rights as are reason- 
ably necessary to its exercise or enjoyment. Thus 
the grantee of an easement for a watercourse 
through his neighbour’s land may, when reason- 
ably necessary, enter his ncighbour’s land for the 
purpose of repairing, & may repair, such water- 
course. On this principle cach party in the 
present case may do such acts on the property of 
the other as are reasonably necessary to the 
continued enjoyment of the casement; for 
example, each party would be entitled to repair 
the other’s half of the wall in question so far as 
was reasonably necessary for the enjoyment of 
any casement impliedly granted or reserved 
(PARKER, J.).—-JONES v. PRITCHARD, [1908] 1 Ch. 
630; 771. J. Ch. 405; 98 L. T. 886; 24 'T. 1 2. 
309. 

Annotations :—Consd. Pwlibach Colliery Co. ». Woodman, 

{1915} A. GC. 634. fd. Phelps v. London Corpn., [19164 

2 Ch. 255; Hansford v. Jago, [1921] 1 Ch. 322. 

What are easements of necessity.|— 
See Nos. 65-09, ante. 


C. Implied Grants in Favour of Grantee. 

230. Easement necessary for enjoyment of 
property granted—General rule.|—When the use 
of a thing is granted everything is granted by 
which the grantor may enjoy such use (TWYSDEN, 
J.).— POMFRET v. Ricrortr, No. 482, post. 

231. ——- Way.J—Jorpen v. ATWoop (1605), 
Owen, 121; 741 VW. R. 945. 
Annotations : sd. Deacon v. S. K 


on Ne 

377. Refd. Holines v. Goring (1824), 
ton v. Galland (1853), 22 L. 'T. O. 8. 
282. -—— -——-.]—The grantee of lands shall 

have a way over the lands of the grantor without 

any express yrant.—-CLARK v. COoaGdE (1607), Cro. 

Jac. 170; 79 HK. R. 149. 

Annotations :—Consd. Holmes v. Goring (1824), 2 Bing. 76. 
Distd. Crossley v. Lightowler (1867), 2 Ch. App. 478. 
Consd. ‘Titchmarsh v. Royston Water Co. (1899), 81 TL. 1. 
673. Refd. VPinnington v. Galland (1853), 9 Kxch. 1; 
Poarson v. Spencer (1863), 3 1B. & S. 7613 Palmer v, 
Flossicr (1664), § Keb. 625; Wheeldon v. Burrows (L879), 
12 Ch. D. 31. 

233. ~-—-- -- —.]-—1In 1728 Jand was let on a 
building lease, which expired at Lady-day 1824. 
In 1819 pltf., by virtue of a demise from an under- 
lessee, which expired in 1820, was in possession of 
a house erected on part of this land, &, under 
that demise, exercised, as all his predecessors had 
done, for more than thirty ycars, a right of way 
over & passage on one side of his house, as necessary 
for the use & enjoyment thereof; particularly for 
repairing the eastern side. The under-lessce’s 
interest expired in 1822; deft. was in possession 
of the soil of the passage by virtue of an assign- 
ment, in 1791, of the lease of 1728. In 1819 the 











Ry. (1889), 6L Ja. T. 
rE peas 76; Pinning- 


_—=— — = ee ee —_ -———— ~—- 


| working the quarry, cast the soil & 
| refuso upon a portion of the land in 
the possession of the pltfs. & im- 


mediately adjoining the quarry :— 


Held: deft. had a right to do so as 
the principles of incidental to his Uberty of quarrying ; 
good conscience ' & such right was an casement or in 


& 
should be applied to the case, & pitt. . 
was entitled to the right claimed, even | 
in the absence of any express provision 
in the decreo reserving such right.— 


EBL Vv. 
HALDAR (1899), I. L. 1. 26 
IND 





in 1864 demised an portion of Malag lier 
taining ar. under- 
lying part of it, to dott. Dett., in | J» Rt. 308.—CAN. 


.)---M., scised infec , Held 


the nature of an casement.—MIDDLETON 


231 i. Sen Wa .]1—Where C. con- 
veyed to S. land which was inaccessible 
_ from the highway without passing ovor 

the lands of C., or some other person :-— 
: a way of necessity was impliedly 
granted by C., over his land conveyed 
to S.—-SAYLoR v. Coorern (1882), 2 


KALIKUMAR | 
Calc. 5 1 (i a 
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party possessed of the reversion expectant on the 
lease of 1728 demised to pltf. the house of which 
he was in possession, as above, for 573 years, to 
hold from Lady-day, 1824, together with all the 
appurtenances to the same belonging, subject 
to a covenant for repairs. In 1822 the rever- 
sioner demised the soil of the passage to deft. for 
G1 years, to hold from Lady-day, 1824 :—Held: 
under the demise of 1819, pltf. was entitled to a 
right of way over deft.’s passage.—HINCHLIFFE 
v. KINNOUL (EARL) (1838), 5 Bing. N. C. 1; 1 
Arn. 342; 6 Scott, 650; 8 L. J. C. P. 105; 132 
Id. R. 1004. 
Annotations :-—Distd. Suffield ». Brown (1864), 4 De G. J. & 
Sm. 185. Consd. Brown v. Alabaster (1887), 37 C : 


bh. 
490; Pwllbach Colliery Co. v. Woodman, [1915] A. C. 
634. Mentd. Powell v. Price (1847), 4 C. B. 105. 








234. -] — PHEYsSEY v. VICARY, No. 
286, post. 

285. -——— -—--.|—— Dopp wv. BURCHELL, No. 
567, post. 

236. ——- ———.]—-(1) Theo lessee of an inncr 


close has by necessity a right of way suitable to 
the business for which the lease was made over 
a oe close which belongs to the same land- 
ord. 

(2) But the lessee of one close cannot as such 
by user acquire an eascment over another close 
which belongs to the same landlord. 

If, in the course of years, from the circumstance 
that the landlord has no particular occasion to 
use the close, or that he was not ¢ rict in obliging 
his tenant to adhere strictly to the way, he had 
allowed the tenant occasionally to make deposits 
on other parts of the close, still it is utterly im- 
possible that by such a course of proceeding, the 
tenant as against his landlord, could acquire any 
easement whatsoever (LORD CAIRNS, C.).—GAyY- 


FORD v. MoFrFATr (1868), 4 Ch. App. 1333; 33 
J.P. 212, L. C. 
Riges 


Annotations :—As to (1) Consd. London od ae v. 
(1880), 13 Ch. D. 798; Serff ». Acton L. B. (1886), 31 
Ch. D. 679. Refd. Brown v. Alabastor (187), 36 W. lh. 
155. .4a to (2) Consd. Bayley v. G. Ws Ity. (1884), 26 
Ch. D. 431; Kilgour wv. Gaddes, (1904] 1 EK. 3B. 457. 
Refd. Harris v. De Pinna (1886), 33 Ch. D. 238; Robson 
vw. Kdwards, [1893] 2 Ch. 146. 

2387. —--~- -———.|--MANSELL v. JONHS (1905), 
49 Sol. Jo. 350, C. A. 

238. Light.]-—RoOsSwELL v. Priok (1701), 
Holt, K. B. 500; 12 Mod. Rep. 635; 90 E. R. 
1175; sub nom. ROSEWELT. v. Prion, 1 Ld. Raym. 
7133; 6 Mod. Rep. 116; 2 Salk. 460. 

Annotations :—Consd. Mason v. Shrewsbury & Hereford 
Ry. (1871), L. Wk. 6 Q. B. 578. Refd. Swansborough rv. 
earls ROE ) Bing. 305 ; Thompson v. Gibson (1841), 
7M. & W. 456; Todd v. Flight (1860), 9 C. 1B. N.S. 377; 
Wheeldon v. Burrows (1879), 12 Ch. D. 31. Mentd. 

Scott v. Shepherd (1773), 2 Wim. BI. 892; Checthain »v. 

Hampson (1791), 4 Term Rep. 318; Bush v. Steinman 

(1799), 1 Bos. & P. 4045 Wt. vo. Pedley (1834), 3 L. J. M. C. 

119; ich v. Baaterfield (1847), 4 C. B. 783; Smith wv. 

Kenrick (1849), 7 C. B. 515; Gandy v. Jubber (1864), 5 

B. & 8. 78; West Ham Central Charity Board v. Kast 

London Waterworks Co., {1900] 1 Ch. 624; Bolvedere 

Kish Guano (Co, v. Rainham Chomical Works, Feldman 

& Partridge, Ind, Coope v. Same, [1920] 2 K. B. 487. 


239. Derogation from grant.]— 
(1) The owner of an estate granted a lease of a 
plot of ground to A. who covenanted that he, his 
executors, administrators or assigns, would not 


———saw, 


246 i. Apparent & continuous— 
Drainage.}~—Pitf. owned tho eastern 
half of a double house, & deft. owned 














the other half, which was situate | 

higher up the hill than pltf.’s. From | dev one house 
the sink in deft.’s house a drain was nieces. Deft. 

used, which came through the partition | drain 

wall, under the floor in the basement of implied grant when 
pltf.’s house & connected with the | ownership 


sewer in the street. Piltf.’s sink con- 





ee 





nected with the same drain. | 
was no other connection between the | 
sewer & the two houses. Both parties 
derived their title from G., who had 


claimed a right of ' 
over pltf.’s pee as an 


took place :—Held: 
though it was a continuous easement, 
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during the term do on the premises anything 
which should be an annoyance to the neighbour- 
hood or to the lessor or his tenants, or diminish 
the value of the adjoining property, nor build, 
nor allow to be built, on the ground any building 
or erection without first submitting the plans to 
the lessor & obtaining his approval. The land- 
lord some years afterwards granted a lease of an 
adjoining plot to B., who entered into a similar 
restrictive covenant. Within twenty years A. 
commenced, with the approval of the lessor, to 
build upon his ground so as to darken the windows 
of B.’s house. On bill by B. to restrain A. from 
erecting & the lessor from approving the building 
objected to:—Held: he was not entitled to 
relief cither on the principle that the lessor could 
not derogate from his grant, or on the ground that 
the restrictive covenants in A.’s lease enured for 
B.’s benefit. 

(2) The owner of two tenements who grants one 
of them cannot derogate from his own grant by 
anything he does on the property which he 
reserves, the property granted becoming entitled 
to easements known as casements derived by the 
disposition of the owner of two tenements (JAMES, 
1..J.).—-MASTER v. HANSARD (1876), 4 Ch. DD. 718 
46 L. J. Ch. 505; 36 L. T. 585; 41 J. P. 373; 25 
W. KR. 570, C. A. 


Annotations :—As to (1) Consd. Birmingbami Joint Stock 
Bank Co. v. Lea (1877), 36 L. T. 843. Reid. Kemp ¥. 
Bird (1877), 5 Ch. D. 974; Henals v. Cowlishaw (1878), 
9 Ch. D. 125; Nottingham Patent Brick & Tilo Co. v. 
Butler (1885), 15 Q. B. D. 261: Reid v. Bickerstaff, [1909] 
2 Ch. 3053; Chambers v. Randell, [1923] 1 Ch.. 149. 
Generally, Mentd. Foster v. Fraser (1893), 69 I. T. 136. 








240. Support.|— Humpurizs 7. BROGDEN, 
No. 1150, post. 

241. —~-.]—-Ricnarps v. Rose, No. 
223, ante. 

242, ---- —--—.] Daron v. Anaus, No. 4, 
ante. 

243. —-- - --—-—.]—SHUBROOK v. TUFNELL, No. 
225, ante. 

244. ——- Party-wall.|—Jongs v. PRITCHARD, 
No. 229, anle. 

245. —— Apparent & continuous — General 


rule.|—-By the grant of part of a tenement it is 
now well known there will pass to the grantee all 
those continuous & apparent easements over the 
other part of the tenement which are necessary 
to the enjoyment of the part granted & have been 
hitherto & therewith (Bowen, 1..J.).—Forp v. 
METROPOLITAN & METROPOLITAN District ly. 
Jos. (1886), 17 Q. B.D. 12; 55. J. Q. B. 296 5 
54.1, T. 718; 50 J. P. 6613; 34 W. R. 42635 2 
T. LR. 281, C. A. 


Annotations :-—Refd. Brown v. Alabaster (1887), a ud 





490. Mentd. Lingké v. Christchurch Corpn., 

K. B. 595. 

246. —— Drainage.|---PYyEn ». CARTER, 
No. 216, ante. 

247. —— -}— Where two properties 








are possessed by the same owner, & there has 
been a severance made of part from the other, 
anything which was used & was necessary for the 
comfortable enjoyment of that part of the pro- 
perty which was granted, must be considered to 
follow from the grant. 

A., the owner of two adjoining properties con- 


conan, sae eH ite 


There | it was not an apparent & necessary 
easenient to the enjoyment of deft.’s 
house.—TANNER 1. HISELER (1898), 


40 N.S. R. 250.—CAN 


g: ~——— Way.)—Implication of 
a grant of casement upon the sever- 
ance of a tencmont may extend to a 
, “way,” but that is so only where 
. there has been some permanencein the 


to each of two |: 





@ severance of . 
al- 


“tanga 


Part IIUI.—CreEATION or EASEMENTS. 


sisting of a tanyard & a house & garden made a 
cesspool in a corner of the garden & a drain, to 
carry the water into it from the tanyard, which 
gradually sloped down towards the garden. In 
1819 he sold the two properties to different per- 
sons. The conveyances made no allusion to the 
existence of the drain & cesspool :—Held: the 
easement passed by an implied grant with the 
tanyard.—EWaARrtT v. COCHRANE (1861), 5 L. T. 1; 
25 J. P. 612; 7 Jur. N.S. 925; 10 W. R. 33 4 
Macq. 117, H. L. 

Annotations :-—Apld. Hall v. und (1863), 1 H. & C. 676. 
Consd. Francis v. Hayward (1882), 20 Ch. D. 773; 
Schwann v. Cotton, [1916] 2 Ch. 120. Ref 
Sere (1863), 3 B. & S. 761; Polden v. Bastard (1865), 
7B. &8. 1303 Russell v. Watts (1885), 10 App. Cus. 590 ; 
Thomas v. Owen (1887), 20 Q. B. D. 225; Pwlibach 
Yolliery Co. v. Woodman, [1915] A. C. 634; Sch 


chwann v. 
Cotton, [1916] 2 Ch. 459. Mentd. Baring v. Abingdon, 


11892] 2 Ch. 374. 





d. Pearson vr. | 


248. ——— ——~-.]|—-WA'TSON 1. TROUGHTON, | 
No. 40, ante. 
249. ———- ——~ Unfinished buildings.|—Although 


the occupiers of contiguous tenements, held under 


one title, may sometimes set up implied grants, | 


from the original owner, of casements not expressly 
mentioned, this only applics to such easements as 
are apparent & continuous, that is to say, clearly 
indicated by the condition of the premises at the 
time of the division of title, & if the premises 
are then unfinished & the buildings arc in a 
skeleton state, so that though there are openings 
left in the walls, it is uncertain for what purpose 
they are intended, whether as doors or windows, 
& if as doors, then in what direction & to what 
extent the ways thereto are designed to be used, 


there will be no such implied grants, the easements . 


not being apparent & continuous. <A plan attached 

to the grants, if it leave the matter equally un- 

certain, will not aid the implication.—GLAVE 7. 

HARDING (1858), 27 1. J. Mx. 2863 22 J. P. 531. 

Sa :—Refd. Worthington v. Simson (1860), 24 J. P. 
55. 


250. —-—- Water.] —In 1860 the owner 
of properties A. & B. made a drain from a tank on 
property LB. to a Jower tank on the same property, 
& laid pipes from the lower tank to cattle sleds 
on property A. for the purpose of supplying them 
with water, & they were so supplied till 1863, 
when the owner sold property A. to pitf., with all 
waters, watercourses, etc., to the same heredita- 
ments & premises belonging or appertaining, or 
held, used, enjoyed, or reputed as part thercof, 
or as appurtenant thereto. LVItf. had the use of 
the water after his conveyance, until deft., a subse- 
quent purchaser of property L., stopped it: 
Held: (1) the watercourse was a continuous 
easement necessary for the use of property A., 
& would have passed by implication; that pitf. 
was entitled to the use of the water on the con- 
veyance of that property without any words of 
grant; supposing it only convenient & not 
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: from the land, with the ordinary general words, a 


right of way over the road will pass. 

_ (4) The conveyance to pltf. granted to him a 
right of way through the gateway of the vendor 
which opened into a close afterwards bought by 
deft., to a wicket-gate to be erected by pltf. at a 
given point into a piece of garden ground, part of 
the premiscs purchased by pltf. Pltf. built a 
cart-shed on this piece of garden ground close to 
the point where the wicket-gate was to be, & 
claimed a right of carriage-way to it :—Held: pltf. 
was not confined to a right of footway, but was 
entitled to a right of way for all purposes.—WAtTTS 
v. KELSON (1871), 6 Ch. App. 166; 40 I. 7. Ch. 
bene 24 L. 'T. 209; 35 J. P. 422; 19 W. RB. 338, 
Annotations i-—.14 to (1) Expld. Wheeldon v. Burrows (1879), 

12 Ch. D. 31. Apld. Bunting v. Hicks (1894), 70 L. 'T. 
455. Distd. Burrows v. Lang, [1901] 2 Ch. 502 ; Kilgour 
e. Gaddes (1903), 80 L. 'T. 444. Folld. Key v. Neath 
RN. D.C. (1905), 93 L. T. 507. Consd. Schwann v, Cotton, 
[1916) 2 Ch. 120. Apld. Westwood v. Heywood, [1921] 
2 Ch. 130. Refd. Kameshur Porshad Narain Singh v. 
Koon) Behari Pattuk (1878), 4 App. Cas. 1213 Russell 
v. Watts (1883), 25 Ch. D. 559; Long v. Gowlett, [1923] 
2 Ch. 177. .48 to (2) Refd. Schwann v. Cotton, [1916] 


2 Ch. 120. 48 to (3) Distd. Brett v. Clowser (1880), & 
oe 1). 376. Apld. Barkshire v. Grubb (1881), here 
‘ th. DD. 434; 


Consd. Bayley v. G. W. tk (1884), 26 
Rioo v. Siddons (1888), 22 Q. B. D. 224. Distd. Titch- 
marsh v. Royston Water Co, (1899), 81 L. T. 873. Refd. 
Kay v. Oxley (1875), L. R. 10 Q. B. 360; Bolton v. Bolton 
(1879), 48 Ia. J. Ch. 4673; Brown +. Alabaster (1887), 37 
Ch. D. 190; Thomas v. Owen (1887), 20 Q. B.D. 225. 
251. —— — - ——.]—Buntmine v. Hicks, 
No. 55, ante. 
| 


woov, No. 195, ante. 

Light.} — (1) On a grant of 
part of a tenement, or of one of two adjoining 
tenements belonging to the same grantor, no 
reservation of casements will be implied in favour 
of the grantor, except casements of necessity ; but 
there will pass by implication to the grantee all 
continuous apparent easements, that is, all such 
casements as are necessary to the reasonable 
enjoyment of the property granted, & have in 
fact been enjoyed during the unity of ownership. 

A workshop & an adjoining vacant piece of 
land belonged to S. The side of the workshop 
facing the piece of land had in it three windows, 
not ancient windows, which received their light 
from over the picce of land. S. put all the pro- 
perty up to auction in several lots under certain 
conditions, not providing for any reservation. 
ile sold & conveyed the piece of land to plté. 
without expressly reserving any right to light in 
respect of the windows, & shortly afterwards sold 
& conveycd the workshop to deft. under the same 
conditions. DPItf. claimed the right to build on 





wwe ermeets yen 





WESTWOOD 1. 





Hiy- 








_the land so as to obstruct the windows, & deft. 


claimed the access of light to the windows from 


| over pitf.’s land as an apparent continuous case- 


necessary, the general words were sufficient to | 


pass it; (2) the right was to have the accustomed 
flow of water through the pipes, without regard 
to the purpose for which pltf. used it ; the right, 
therefore, was not lost by his erecting cottages 
instead of cattle sheds. 

(3) Semble : 


use of the house, & conveys the house separately 


__ a 








adaptation of the tenement from which 

continuity could be inferred.—RAM . 
NARAIN SHAHA v. KAMALA KANTA ‘ 
io (1898), J. L. R. 26 Cale. $11.— aspecies of me 
h. Grant of dominant tenement.)—1f 


the tile to different parcels comes to cease to 


ment necessary for the enjoyment of his property. 
In an action to try the right :-—Held: no right to 
light in respect of the windows was impliedly 


' reserved to S. under the conveyance to pltf., it 
‘ not being a case of necessity, & consequently the 
latter could build & obstruct the windows. 


if the owner of a house & Jand © 
makes a formed road over the land for the apparent. , 


be vested in the same owner, there is 
an extinguishment of any casements 
which may previously have cxisted, 

reer by which what may 
have been, whilst the different parcels 
were in separate hands, legal casement, 
1c ho, & becomne mere case- 


(2) On the grant by the owner of a tenement of 
part of that tencment as it is then used & enjoyed, 
there will pass to the grantee all those continuous 
& apparent casements, by which, of course, I 


ments in fuct, quasi-casements. If 
the dominant tenement is first granted, 
ujl_ quasi-casements which have been 
enjoyed as appendant to it over a 
quasi servient tenement retained by the 
grantor pass by implication.—ATrRili, 
v. PLATT (1883), 108. C. Rt. 425.—CAN, 
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mean quasi-eascments, or, in other words, all 
those easements which are necessary the 
reasonable enjoyment of the property granted, & 
which have been & are at the time of the grant 
used by the owners of the entirety for the benefit 
of the part granted. The second proposition is 
that, if the grantor intends to reserve any right 
over the tenement granted, it is his duty to reserve 
it expressly in the grant (TuEsicErR, L.J.).— 
WHEELDON v. Burrows (1879), 12 Ch. D. 81; 48 | 
L. J. Ch. 853; 41 L. T. 327; 28 W. R. 196, G. A. 
Annotations og to (1) Consd. Allen v. Taylor gg) a 


Ch. D. 355. Apld. Brett v. Clowser (1880) 
Consd. Russell v. Watta (1855), 10.App. Cas. Meso Apld. Ford 
. Piet & Met. Pet sha ha eee 7Q. B.D. 12. Consd. 
ngham, Dudley t Banking Co. v. Koss 
(888), 38 Ch. D. 2053 SO nion | Lighterage Co. 0. London 
Gravin vot Co., [1902] 2 Ch. 557. . Grosvenor 
Boe . Hamilton, (1894) 2 Q. B. 836; * Broomfield 
Ch. 602; allam v. Rose, (1915) 
Id. Shubrook *. Bearer (1 B58), | 
on 3rown v. Alabaster (1887), 3 
TOWS v. Knowles, f1sb 112.0. 3B. 564 ; Gordon | 
v. Oplivie (i899), 16 T.L. R. 239. iP . Union rage 
On, Ay , Landon Graving Dock Co., [19 2} 2 Ch. 5ST. Consa. 
orca te 19041 2 Ch. 17; Schwann v. Cotto 
(1016) 2 Ch. 459. Apld. Hansford v. Jago, [1921] 1 Ch. 
Consd. v. Davies, [1923] 2 Oh. 95. 
7 : Strick ov. City 
i L. R. 667; Derry v. Sanders, 
[1919 ‘ Generally, Mentd. Re L oyd, Lloyd vr. 
Lioyd, 11903] 1 Oh. 385. 
254, ——— —— Tramway.|]—BRAZIER v. GIASS- 
Poon, [1901] W. N. 237; on appeal, [1902] W. N. 
162, ©. A. 


255. Intention presumed from circumstances 

of grant—Words repugnant io implication.]— 
Yovenant by lessor, to give the lessee of a messuage 
free ingress and cgress through a certain passage, 
with a yard, with the free use of the pump in the 
said yard, jointly with the lessor, whilst the same 
should remain there, paying half the expense of 
keeping it in repair :—Held: this is not an abso- 
lute demise of the use of the pump; but the 
leasor might remove it at pleasure, & an action is 
not maintainable, though it is alleged that the 
lessor moved it wilfully & without cause.— 
RHODES v BUILARD (1806), 7 East, 116; 3 
Smith, K. B. 173; 103 E. R. 44. 

256. Intention to build—-Support.]—(1) A 
conveyance of land to a railway co., for the pur- 
poses of the line, gives a right by implication to 
all reasonable subjacent & adjacent support con- 
nected with the subject-matter of the conveyance ; 
& therefore, although, in the conveyance to the 
railway co., the minerals arc reserved, the grantor 
is not entitled to work them, even under his own 
land, in any manner calculated to endanger the 
railway. On the same principle, if the owner of a 
house conveys the upper story, reserving all 





below, the purchaser will be entitled, on general | 


principles, without stipulation, to prevent any 
damage to the walls underneath. 

(2) But if a meadow is granted to A. for grazing 
purposes, the minerals & the adjacent land being 
retained, & if A., having no warranty against 
subsidence, thinks fit to build a house on the 
cdge of the meadow, & the house falls, he is without 
remedy, & has himself alone to blame ‘for the conse- 
quences. If, however, the grant were made ex- 
pressly for building purposes, there would then be 
an implied warranty of support, both subjacent & 
adjacent. 

(3) In the case of a grant to a railway co. for 
the purposes of the railway, if the line which 
divides the land granted from the land retained 
traverses a quarry, it may be that no adjacent 

& that the grantor may di 


t 


A A I 





s | 


support is rritacios 6 
or remove the whole contiguous soil. But if the | 
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dividing line traverses a bog, or a bed of sand, it 
will be incumbent on the grantor to leave un- 
touched such an intervening measure of lateral 
support as will prevent any part of the land 
granted from retreating.—OALEDONIAN Ry. Co. v. 
Sprot (1856), 27 L. ™ O. S. 264; 2 Jur. N. S. 
623; 4 W. Rh. 659; 2 Macq. 449, IL. L. 
A nnotations tre (1) Folld. Cale. at Belhaven {i887} 
29 L. T. 0. 8. Conad. Rowbot. v. Wilson (1857), 
D & B Pig d. W. By. , Vs ee as 60), 
6 te list oN. 


KE. Ry. (1863), 10 H. - 
334. Exp W. Ry. v. Bennett SaeeTy 
L. 27. Dist. eodee v. Seddon hate 0 _ Ap pp: 
Us Wennett (1882) 
Birming’ Dud ey & District Nanking On “ss ee 
(1888), S38 Ch. D. 295. Apld. G. W. Ky. v. Cofn Cribbwr 
Brick Co., {1894] 2 Ch. 157. Consd. Glamorganshire 
Nav tion Co. v. Nixon's Navigation 
53. - Roberts v. Haines (1856), 2 . 
Dugdale v. Robertson (1857), 3 K. & J. 695 ; Bonet’ v. 
Backhouse (1859), 28 L. J. Q. B. S78, Stourbridge Canal 
Co. v. Dudley (1860), 30 LL. J. 2. B. 108; Shafto v. Johnson 
(1863), 8 S. and Ky. Co. v. Checkley 
(1867), L. RR. 4 Ka. bs * Wakenlold ». Buccleuch (1867), 
4 eat tae Me trop olitan Board of Works vo. Mct 
ity: (186 8), L It. 3 C. PD. 612; Richards v. Jenkins 
(1868), 18 lh. TT’. 437; Robinson v. Grave (1873), ag I. T. 
t Colebeck v. Girdiers’ Co. (1876), 45 L. J. Q. B age 
Dalton v. Angus (1881), A App. Cas. 740; Pountney 
hee (1883), a ba ed ‘- .8 tN] Russell v. Watts (885), 


: ». Evans, ihe ae 
Ch. 16; Aldin v. 


Canal 
BOL), 8 Bp i. a 


Ry 
‘Latimer Clark, Muirhead, i804) 2 Ch. 
: Grosvenor Hotel Co. v. Hamilton, [1894 B. 
: Manchester Corpn. v. Now Moss Colliery, 1 {i508 b1 
1 Ch. 278; Le. & N. W. Ry. 


». Howle Monte 
Cannel Co., [1911] 2 Ch. ES _ Generally, enti. "Hammor- 
sinith, ote. Ry. v. Brand (18 d. 


ee v. Haunchwood Brick x Tile Go. *(1883), 20 én. D. 
552, 

257. -|--A piece of land on 
which a cotton mill was to be built was conveyed, 
the grantor reserving to himsclf a chicf rent, & 
reserving all mines & minerals under the piece of 
land, & power to take the same at pleasure, 
making compensation for damages to be done to 
the cotton mill. The grantee covenanted to 
build & keep in repair the cotton mill :—Held: 
the grantor would not be restrained from working 
& taking the minerals under the piece of land, 
though the buildings on the piece of land would 
necessarily be thercby injured.—ASPDEN v. SEbD- 
DON (1875), 10 Ch. App. 394; 44 LL. J. Ch. 359; 
32 L. 1. 415; 39 J. P. 597; 23 W. R. 580, L. JJ. ; 
subsequent proceedings, sub nom. ASPDEN v. 
SEDDON, PRESTON v. SEDDON (1876), L Ex. D. 


496, C. A. 

Annotations :—Consd. Live: Bell (1884), 9 App. Cas. 286. 
Refd. Dalton v. Angus (1881), 6 App. Cas. 7 0; er Jos 
». Pearse & Varicrs. [1899] 1 Ch. 567. Mentd. 
Sees (1880), 5 Q. B. D. 159; Dixon v. White (1883), 

RAR: Cas. 833 ; Mundy ». Rutland (1883), 23 Ch. I 
hiting, Ormond v. De Launay (1913), 82 L. o Che 


258. — The vendor of land 
adjoining other land of his own under which are 
mines & minerals, & who knows at the time of the 
sale that the vendee is about to erect upon the 
land so purchased substantial buildings, impliedly 
covenants that he will not use or permit the 
adjoining land to be used in such a manner as to 
derogate from his grant. A. sold land to B. for the 
purpose of an iron foundry. Adjoining the land 
so sold to B., A. had other land under which was 
coal. A. afterwards leased the minerals to C., 
who commenced working the coal within such a 
distance from the land of B. as to be reasonably 
calculated to endanger its stability :—Held: 

ground for an injunction against A. & C., although 
no actual damage had been sustained by B.— 
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Sippons v. SHORT (1877), 2 C. P. D. 572 ; 46 
L. J. Q. B. 795; 37 L. T. 230. 
259. ——.]—-The corpn. of L. 








were the owners of a piece of land which they 
divided into building lots; pltf. agreed to take 
one of these lots upon lease, & he began to erect 


Parr II].—Creation or EASEMENTS. — 


a building upon it under the superintendence of 
& according to plans si og by the corpn. 
surveyor. While the building was in progress 
deft. agreed to take on lease the adjoining plot ; 
& when pitf.’s building was nearly finished, & the 
lease was granted to him, deft. obtained his lease. 
A considerable time afterwards he began building 
operations, excavating to a depth much below the 
foundation of pltf., & thereby endangering the 
safety of the building :—Held: the two grants 
could not be held to be contemporancous; there 
was nothing in the circumstances of the case to 
deprive pltf. of the right to lateral support, & he 
was entitled to restrain deft. from excavating so 
as to let down pitf.’s building.—Riagny v. BENNETT 
(1882), 21 Ch. D. 559; 48 L. T.47; 47 J. P. 217; 
31 W. R. 222, C.: A. 


Annotations :—Consd. Birmingham, Dudley & District 
Banking Co. v. Ross (1888), 38 Ch. D. 295. Apld. Philli 
v. Low, [1892] 1 Ch. 47. Co otel Co. : 


: nsd. Grosvenor 

Hamilton, [1894] 2 Q. B. 836. fd. Broomfield v. 
Williams, [1897] 1 Ch. 602; Jordoson v. Sutton, South- 
coates Drypool Gas Co., [1899] 2 Ch. 217; Union 

peerage Co. v. London Graving Dock Co., [1902) 2 

260. ——— Light & air.]— (1) A general 
grant of land, with an intimation by the purchaser 
of an intention to build, creates a legal casement 
of light & air, & gives the right to prevent the 
subsequent obstruction of light by subsequent 
purchasers of neighbouring land of the same 
grantor. 

(2) In 1854 a conveyance was exccuted of land 
contracted to be sold in 1852 ; between those dates 
houses were erected :-—JJeld: the conveyance 
conferred on the purchaser the right to light 
sufficient for the windows in the houses so crected, 
& to an injunction to restrain interference with it 
by purchasers, subsequent: to the contract, of 
neighbouring land.—ROBINSON v. GRAVE (1873), 
29.L.T. 7; 21 W. KR. 569, L. JJ. 





Annotations :—As to (1) Consd. Bailey v. 1oke a 891), 64 |! 


L. ‘I’. 789. Refd. Tebb v. Cave, [1900] 1 Ch. 


261. «]}-—(1) The maxim that 
a grantor shall not derogate docs not entitle a 
grantee of a house to claim an easement of light 
to an extent inconsistent with the intention to 
be implied from the circumstances existing at the 
time of the grant & known to the grantee. 

The corpn. of a town granted a lease to pltfs. of 
a piece of land & a newly erected building ‘“ with 











the rights, members, & appurtenants to tlic : 


premises belonging.”’ The building abutted on 
& passage twenty feet wide, which the corpn. 
agreed to kcep open, & on the other side of the 
passage were old buildings about 25 feet high. 
The corpn. demised the land on the other side of 
the passage to deft., who crected on the site of the 
old buildings a house eighty feet high, which 
materially interfered with pltfs.’ light. The land 
on both sides of the 
piece of land laid out by the corpn. under a building 


Held: (2) there was no grant, express or implied, 
in the lease to pltfs. of a right 
light to the new building; (2) the obligation on 
the corpn. not to obstruct pltfs.’ light which was 
to be implied from the relation in which they had 
laced themselves to pltfs. by granting them the 
ease, must be measured by the circumstances 
existing at the date of the lease & known to both 
parties ; (4) having regard to the fact that pltfs. 


knew that the land was being laid out for building, ‘ 


& had stipulated that there should be a passage 
twenty feet wide adjoining the new building, they 
had no right to complain of the obstruction caused 
by deft.’s house, 


assage was part of a larger . 
i jing | would be built on the land conveyed, having 


scheme for the improvement of the town :— ; windows looking vut on the land retained by W., 
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Qu.: whether they would not have been cntitled 
to an injunction if their light had been entirely 
destroyed. 

(5) The rule that a man who grants a house 
with lights cannot erect new buildings so as to 
obstruct those lights, applies to the case where the 
grantor purposely leaves a strip of land intervening 
between the house & the lands retained. 

(6) As to the words of this lease “& also 
together with all rights, members & appurtenances 
to the said premises belonging,’’ the case under the 
Conveyancing Act would have been stronger if it 
had not been for them; for they point to an in- 
tention to convey with the house only such rights, 
if any, as belong to the premises (Corron, L.J.).—- 
BIRMINGHAM, DUDLEY & District BANKING Co. 
v. Ross (1888), 38 Ch. D. 206; 57 1. J. Ch. 601 ; 
59 L. T. 609; 36 W. R. 914; 47. L. RR. 437, 0. A. 
Annotations :—As to (1) Apld. Burrows v. Lang, [1901] 2 

Ch. 502. Folld. Godwin v. Schweppes, 11902] 1 Ch. 026. 

Consd. Quicke v. Chapmun, (1903) 1 Ch. 659. Refd. Fear 

v. Morgan, [1906] 2 Uh. 406. 4s to (3) Consd. Mycrs v. 

Cattorson (1889), 43 Ch. D. 470. Folld. Bailey v. Icke 

(1891), 61 L. 'T. 789. Consd. Corbett v. Jonas, [1892] 

3 Ch. 137; Betts v. Vickfords, [1906] 2 Ch. 87. Refd. 

Phillipa v. Low, [1892] 1 Ch. 47; International ‘Toa Storos 

Co. v. Hobbs, [1903] 2 Ch. 165. As to (6) Consd. Broom- 

ficld v. Williams, [1897] 1. Ch. . Genceratly, Mentd. 

Wallis v. Hands, [1893] 2 Ch. 75; Mellor v. Walnesley, 

11905} 2 Ch. 164 ; Millbourn ». Lyons, |1914] 2 Ch. 231; 

Harmer v. Jumbil (Nigeria) Tin Areas, (1921) 1 Ch. 200. 

262. —--- -] —In 1875 W. conveyed 
land to the trustees of a religious body who were 
desirous of erecting a chapel thereon. ‘The deed 
of conveyance set forth fully the trusts upon which 
the grantees were to hold the land, including 
trusts to erect a chapel in such manner as the 
grantees should, with the sanction of the religious 
body, deem necessary or expedient, & trusts in 
certain events to sell, let. or mtge. the land & 
buildings ; the conveyance also contained a cove- 
nant by the grantees with W. that all windows in 
the chapel looking out on other land of W. should 
be of fluted or ground glass. There were no 
buildings upon the Jand at the date of the grant, 
& no plans or specifications of the proposed chapel 
were submitted to W. for his approval. In Feb. 
1878, the grantees cominenced to build a chapel 
having windows looking out upon the Jand re- 
tained by W. In Nov. 187%, W. entered into an 
agreement to sell this land; & it was shortly 
afterwards conveyed by him to defts., who in 
May, 1890, commenced to build thereon in such 
a manner as to obstruct the light of the chapel :-— 
Hleld: (1) W. had, in effect, given permission to 
the trustees of the chapel to erect such a building 
as they thought fit, & the chapel having been 
erected in a reasonable manner, neither W. nor 


ete er, 





"his assigns could complain of the position of the 
' chapel or of the way in which it was lighted ; 


uninterrupted | 


(2) it having been within the contemplation of the 
parties to the conveyance of 1875 that a chapel 


he & his assigns were under an implied obligation 
not to do anything to obstruct such windows.— 
BAILEY v. IcKE (1891), 64 L. T. 789. 

263. ——- ——.|—ITaving regard to the 





' circuunstanees existing at the date of the lease 


! 


é& known to both parties :-—Held;: defts. had com- 
mitted no breach of a covenant for quict enjoy- 
ment by building on adjoining ground & so inter- 
fering with pltf.’s light & air.— Rosson v. PALACE 
CHAMBERS, WESTMINSTER Co.. Ianp. (1897), 14 


T. L. R. 56. 
264. -——— Afr.]— (1) Under a grant of 


land expressed in general terms, & not made for 





an injunction was refused. ; any specific purpose, the grantce will not acquire 
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Secl. 2.—By implication of law: Sub-sect. 1, C.] 

a right by way of easement to the access of air, 
except where such right is enjoyed through a 
definite aperture in the nature of a window on 
the property granted, or through a definite 
channel over adjoining property ; but the grantor 
of land to be used for a particular purpose is under 
an obligation to abstain from doing anything on 
adjoining property belonging to him which would 


prevent the land granted from being used for the | 


purpose for which the grant was made. 

Where, therefore, a lease was granted in order 
that the land demised might be used by the lessee 
for the purpose of carrying on the business of a 
timber merchant, & the lessee covenanted to 
carry on such business :—Held: the assigns of the 
lessor were not entitled to build upon adjoining 

roperty acquired by them from him, so as to 
interrupt the access of air to sheds upon the 
demised property used for drying timber so as to 
interfere with the carrying on of the business in 
ordinary course. 

(2) The lessee, after the date of the lease, with 
the lessor’s permission, but at his own cost, con- 
structed certain ventilators in the walls of a build- 
ing demised by the lease. The lessee gave no 
consideration for such permission & no deed was 
executed giving him the right to use the ventilators. 
The ventilators were obstructed by buildings 
erected upon adjoining property by assigns of the 
lessor :—-Held: the licence being revocable, the 
lessee was not entitled to an injunction; but, in 
the absence of reasonable notice of revocation, he 
was entitled to an inquiry as to damages in respect 
of the ventilators having been obstructed without 
such notice.—ALDIN v. LATIMER CLARK, MuIr- 
HEAD & Oo., [1894] 2 Ch. 437; 63 L. J Ch. 601; 
735. T. 119; 42 W. R. 553; 10 T. L. R. 452 ; 
38 Sol. Jo. 458; 8 It. 352. 


Annotations :-~—As to (1) Consd. Tubb v. Cave, [1900} 1 Ch. 
642. Apld. Betts ». Pickfords, [1906] 2 Ch. 87. Consd. 


Cable ». Bryant, [1908] 1 Ch. 259; Browne v. Flower, 


[1911] 1 Ch. 219; Harmer v. Jumbil (Nigeria) Tin Areas, 

{11921} 1 Ch. 200. 

265. -—-— Way.| — Deft. B. had granted 
to G. separate leases of four plots of land fronting 
on HH. road, & four houses which had been crected 
thereon by G. under a building agreement. ‘The 
plan on cach lease which was made part of the 
description showed a row of twelve plots with 
houses thereon, fronting on Il. road, including 





the house demised which alone was coloured, & a | 


strip of land coloured brown running past the back 
of all the plots to EK. road. The position of this 
strip on the plan suggested that it was intended 
to give access to the back of the plots, but there 
were no words on the plan expressing such an 
intention. This strip of land was included in the 
building agreement but not in the leases. The 
leases were exccuted in May, 1903, & then bore no 
date except the year 1903, but the dates July 27, 
28, 20, & 80, 1094, respectively, were afterwards 
inserted by agreement bctween the parties. <At 
the latter dates the houses had been completely 
erected & surrounded with a fence in which gates 
or openings had been made in the back fences 
giving access to & from the brewn strip. This 
strip which belonged to B., had never been fenced 
or marked off from the rest of B.’s land. Pité. 
was a mtgee. of G. who had entered into possession, 
& claimed a right of way over the brown strip :— 
Held: the alteration of the leases did not make 
them void, but B. was estopped from denying 
that the leases were executed at the dates inserted 
in them with his consent; the circumstances 





| 
| 





existing at those dates could be looked at in con- | 


; recently crected on the demised land. 
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o 
struing the lease & plan, & an implied right of way 
over the brown strip was granted by the leases 
to the lessee & those claiming under him.—Rupp 
v?. BOWLES, [1912] 2 Ch. 60; 81 L. J. Ch. 277; 105 


L. T. 864. 
Annotations :-—Consd. Hansford v. Jago, [1921] 1 Ch. 322. 
Refd. Cory v. Davies, [1923] 2 Ch. 95. 











266. -|— Cory v. DAVIEs, 
No. 139, anie. 
267. Intention to use property for bleach- 





ing works.]|—S. demised certain premises to a 
tenant, who occupied them as bleach works. The 
works communicated with a stream by an artificial 
drain, partly covered, & Sb open, through 
which the refuse from the bleaching process was 
discharged into the stream at intervals of about 
seven times a fortnight. An arrangement was 
entered into, by which deft. took the works, the 
former tenant surrendered his lease, & S. demised 
the premises to deft. by a lease containing a clause 
relating to improvements, which should be made 
by deft. ‘‘for the purpose of carrying on the 
business of bleaching’’:—Held: the demise 
implicd a grant to deft. of a right to use the 
premises for the same purposes, & in the same 
manner, as they were used at the time of such 
demise; therefore no action would lie against 
deft. by pltf., to whom S. had afterwards conveyed 
a mill situated lower down the stream, for fouling 
the water, by discharging into it the refuse of the 
works, it being proved that the drain, by which 
such refuse was discharged, was in the same 
state, & used in the same manncr, as at the time 

of the demise to deft.—HAtr v. LUND (1863), 1 

H. & C. 676; 1 New Rep. 287; 32 lL. J. Mx. 113; 

77. T. 692; 9 Jur. N. S. 205; 11 W. R. 271; 

158 E.R. 1055. 

Annotations :—Expld. & Distd. Pwllbach Collicry Co. vw. 
Woodman, [1915] A. C. 634. Consd. Schwann v. Cotton, 
11916) 2 Ch. 120. Refd. Birmingham, Dudley & District 
Banking Co. v. Toss (1888), 38 Ch. D. 295. Mentd. 
Thomas v. Owen (1887), 20 Q. B.D. 225. 

268. Obstruction to light by hoarding.] — 
A mtgor. in possession of land, laid out for build- 
ing, granted a building lease of part of the land to 
A., pursuant to Conveyancing Act, 1881 (c. 41), 
s. 18, & the mtgecs. were not parties to it. The 
lease was granted in consideration of buildings 
Subse- 
quently the mtgees. conveyed a part of the land, 
adjoining the houses, to B., who used it as a cricket 
ground, & crected on his boundary, adjoining the 
houses, a hoarding to prevent the cricket ground 
being overlooked by the occupiers of the houses. 
The hoarding caused a substantial diminution of 
light to the basement windows of the houses. 
On action by A. to restrain B. from permitting the 
hoarding to remain :—Held: (1) the mtgees. were 
bound by the lease as though they had been parties 
to it; (2) A. was entitled to an unobstructed access 
of light to his houses, subject only, if at all, to 
restriction from buildings to be erected on other 

arts of the land; (3) the hoarding’ was not a 
uilding, & must be removed.—WILSON v. QUEEN’S 

CrLus, [1891] 3 Ch. 522; 60 L. J. Ch. 6983; 65 

L. T. 42; 40 W. R. 172. 

Annotations :—As to (2) Refd. Brown v. Peto, [1900] 2 Q. B. 
SoS. aoe (3) Consd. Boyce v. Paddington B. C., [1903] 
269. Grant of support to railway — Effect of 

amalgamation of railways.|—In 1835 L. railway 

co., constituted under an Act which excepted 
mines from land purchased, & allowed the land- 
owners to work them, provided they did no 
damage to the railway, bought land for their 
railway. In 1836 Y. co. was constituted under 
an Act containing provisions as to mines similar 





Part IJI.—CrEatTIon oF EASEMENTS. 


to those of Railways Clauses Act, 1845 (ec. 20). 
Afterwards Y. co. purchased J.. railway under 
the powers of an Act of 18441, which provided, by 
sect. 4, that on completion of the purchase, L. 
Railway Act should be repealed, provided that 
the repeal should not affect anything done under 
the Act, but that all acts done under it should 
remain as valid as if there had been no repeal. 
Sect. 9 provided that all the provisions of Y. 
Railway Act, so far as they were not repealed, 
altered or otherwise provided for by the Act of 
1844, or by any statute, should apply to J. 
railway :—Held: the provisions as to mines in 
Y. Railway Act were not, by the Act of 1844 made 
applicable to L. railway, so as to give the owners 
of the mines under the lands purchased by L. co. 
a right to work them to the injury of the railway, 
if Y. co. did not choose to purchase them, but 
that the unqualified right to support, which was 
incident to the grant of the lands for the pur- 
poses of the railway, remained unaliected.— 
Norty EASTERN Ry. Co. v. CROSLAND (1862), 4 
De G. F. & J. 550; 1 New Rep. 723; 32 1. J. Ch. 
353; 7 L. T. 765; 11 W. R. 83; 45 BK. R. 1297, 
J de JS r) 

innotations :-—A 

A. C, 289. 
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Id. I. & N. W. Ry. v. Walker, [1903] 
d. Kiliot v. N. E. Ry. (1863), 10 H. L. Cas. 


270. Grant of support to tramway — Alteration 
of tramway to railway.|—In 1830, under the powers 
of a special Act of 1825, land was conveyed to a 
tramway co. for the purpose of a horse tramway 
authorised by the Act, which reserved to the 
owner of land conveyed the subjacent mines, with 
power to work them, but not so as to injure the 
tramway. Dy a special Act of 1855 the tramway 
was vested in another co., thereby incorporated 
with power to alter the tramway into a railway 
of the modern type. That) Act incorporated 
Railways Clauses Consolidation Acts, 1845 (c. 20), 
& repealed the Act of 1825, but without prejudice 
to anything done under it, & to all rights & 
liabilities which, if the repealing Act were not 
passed, would be incident to or consequent on 
anything so done. Under that Act of 1855 a line 
of railway suitable for locomotive engines & car- 
riages was luid down & worked over the land com- 
prised in the conveyance of 1830, In 1892 defts., 
the present owners of the subjacent mines, gave 
pitfs., the present owners of the railway, notice 
under Railways Clauses Consolidation Act, 1815 
(c. 20), 8. 78, of their intention to work the 





mines, &, on pltfs. declining to pay compensation, | 


proceeded to work the mincs, & in so doing caused | architect & defts. 1G 
Thereupon | to superintend the building of the warehouse in 


subsidences of the surface & railway. ou 
pltfs. brought an action for an injunction, claiming 
to be entitled, by virtue of the conveyance of 
1830, to an casement or right of support, & to be 
under no liability to purchase the mines under 
Railways Clauses Consolidation Act :—Held : pltfs. 
were entitled, under the conveyance, to a right of 
support from the subjacent mincs without payment 
of compensation ; such right had not been lost 
by the alteration of the old tramway into a rail- 
way; the Act of 1855 did not operate to alter 
the express contract entered into in 1830 by the 
predecessors of pltfs. & defts.; pltfs. were en- 
titled to an injunction GREAT WESTERN Hy. 
Co. v. CEFN CrIBBWR Brick Co., [1894] 2 Ch. 
157; 63 L. J. Ch. 500; 70 L. T. 279; 42 W. KH. 
493; 8 R. 178. 
Annotation :—Refd. R. v. L. & N. W. Ry., (1899) 1 Q. B. 921. 
271. Grant by statutory company -— Use of ad- 
joining land for other than statutory purpose.|— 


A railway co. sold a piece of their surplus land to | , : 
pltf., together with a house, which they had allowed | 54 W. R. 476; 22 T. L. R. 315. 
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him to erect thereon. The house was close to 
their line of railway, which there ran over a series 
of arches, through two of which there was some 
access of light to two of the lower windows of 
plitf.’s house. The co. retained in their own hands 
lands on the other side of the railway opposite 
pitf.’s house; & their conveyance to him con- 
tained a recital that all the land acquired by them 
other than that sold to pltf. would be required by 
them for the construction of their railway, & it 
contained no express grant of right, or covenant 
as to light. Deft.’s predecessor in title afterwards 
acquired from the co., under a conveyance subject 
to any right of light which pltf. might have, the 
fee of the lands opposite pltf.’s house, & erected 
buildings thereon; & he also took a lease of the 
arches. Deft. subsequently acquired this pro- 
perty, & blocked up the openings of the two arches 
nearest pltf.’s house with hoardings :— Held: the 
co., on selling a poner of their surplus lands to 
pltf., had entered into an implied obligation not 
to do or permit anything on the land retained by 
them which would interfere with pltf.’s reasonable 
enjoyment of the Jand he purchased, except what 
was required for the construction of their railway ; 

&, the hoarding not being for that purpose, a 

mandatory injunction ought to be granted.--- 

MYERS v. CATTERSON (1889), 43 Ch. D. 470; 59 

lL. J. Ch. 315; 62 L. T. 205; 38 W. R. 4883; 6 

T. TR. 111, C. A. 

Annotations :—. Apid. Wilson ». Queen’s Club, [1891] 3 Ch. 
522. Consd. Broomfield v. Williams, [1897] 1 Ch. 602. 
Refd. Bailey v. Icke (1891), 64 L. T. 789. Mentd. Corbett 
v. Jonas, [1892] 3 Ch. 137. 

272. Covenant by grantees to build according to 
approved plans.|—PDPltfs. were lessees from defts. 
of a plot of land which at the date of the lease was 
partially covered with buildings & was occupied 
be defts., together with the adjoining property as 
business premises, & the lease contained a covenant 
by pltfs. to build on the demised land a warehouse 
according to approved plans which showed that 
the back wall of the warehouse was to contain 
certain windows on the first floor overlooking 
defts.’ premises. Defts., in pursuance of a 
collateral agreement to clear the demised land of 
buildings, demolished onc end of a cart shed which 
stood partly on the demised land & partly on the 
land reserved by defts., but they left) remaining 
certain stanchions & roof beams, which slightly 
projected over pltfs.’ boundary & which were 
eventually built into the back wall of the ware- 
house under a verbal agreement between pltf.’s 
The architect was employed 


accordance with the approved plans, & the agreo- 
ment was made without the express authority or 
knowledge of plitfs. The wall was built entirely 
on the demised Jand. Subsequently pltfs. were 
called upon by the local authority to block up the 
windows in the back wall on the ground that the 
building in of the stanchions & roof beams had 
converted it into a party wall. In an action for 
an injunction to restrain defts. from using this 
wall 1s a party wall:—Held: during the con- 
tinuance of the lease pltfs. were entitled by implied 
grant as against defts. to an unqualified right to 
the access of light coming through the windows 
in question ; the agreement was beyond the scope 
of the architect’s authority ; the user of the wall 
by defts. as a party wall constituted a derogation 
from their grant & a trespass. Defts. were ordered 
to disconnect their buildings from the wall.— 
Berts (FREDERICK) Ltp. v. PICKFoRDS, Lrn., 
[1906] 2 Ch. 87; 75 L. J. Ch. 483; 94 L. T. 363 ; 
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Sect. 2.—By implication of law: Sub-sect. 1, C. 
& D.; sub-sect. 2.) 


273. Extent of implication—-Absence of evidence 
as to terms & conditions.|—WinTMORES (EDEN- 
BRIDGE), Lrp. v. STANFORD, No. 1028, post. 


D. Rights of Grantees inter se. 

274. Where simultaneous conveyances — Right 
to light.)—If a man builds a new house on part 
of his lands, & after sells the house to one, & the 
lands to another, he cannot obstruct the lights.— 
PALMER v. FLETCHER (1663), 1 Lev. 122; 1 Keb. 
558, 625; 1 Sid. 167; 83 i. R. 329. 

Annotations :—Apld. Compton wv. Richards (1 814). 1 Price, 
Swansborough wv. Coventry (18382), 9 Bing. 305. 
Gonsd W Wheeldon v. Burrows sie 13 Op. Dd. 31. Folld. 


pen v. Ae (1880), 16 Ch. ton v. 
81), 6 App. . Watts 


us (18 tio. * Abi. Russell v 
1885), 10 App. Cas. 500 Philline 6 Low, ase T Ch. 47. 
. Broomfield v. Williams, [1897) 1 Ch. Refd. 
Tenant v. Goldwin G04), 2 Ld. Raym. 1089 3 "White v. 
Bass (1862), - & N. Robinson v. Grave etetah 
27 L. T. 648 ; Kilts 0. ‘Manchester Carriage Co. (1876), 2 
of P. D. ; 38 Ch Dudley & District pene 

. Toss (asa), 3 Ch. D. 295; Myers v. Cattors 

(1880), 69. J. Ch. 315; Smith v. Hancock, [1894) 2 Ch. 

377; Hansford v. Jago, [1921] 1 Ch. 322. 

275. Reciprocal rights implied-—Light.]— 
(1} Occupier of one of two houses built nearly at 
the same time & purchased of the same proprietor, 
may maintain a special action on the case against 
the tenant of the other, for obstructing his window 
lights by adding to his own building, however 
short the previous period of er ,.oyment by plté. 

(2) This purchase must be taken to have been 
subject to certain conditions at the time of sale, & 
as thesc unfinished houses were at that time so 

ej built, as that the openings which were intended 
be supplied with windows were sufficiently 
eaibie as they then stood, we must recognise an 
implied condition that nothing would afterwards 
be done by which those windows might be ob- 
structed. ‘The purchasers must have taken 
subject to what then appeared. Now, without 
questioning whether this building were a dwelling 
house or not, it is sufficient for the purpose of 
maintaining this action, if the erecting of any | 
building on the wall be the doing an act whereby 
pitf. has sustained a derogation of any right 
which he acquired by his purchase. If so, it is 
what the original owner could not have done, & 
all lessees claiming under him were equally bound 
by the transfer (THOMSON, C.L.).—COMPTON v. 
RICHARDS (1814), 1 Price, 27; 145 EB. R. 13820. 
Annotations :—As to (1) Apid. Glave ». Harding (1858), te 

L. J. a 286. Distd. Wheeldon v. Burrows 

Ch. D. Consd. Allen ¢. payior _fLe80), 

Apld. Viuseell v. Watts (1885), 10 App. ; 

Beddington v. Atlee (1887), 35 Gh. D. 317 Refi. Whi 

v. Bass (1862), 7 H. & N. 722; Watson +. Troughton 
» sea . 48 to (2) Apld. Swansboro 
Coventry (1832), 9 Bing. 305. Generall ue Mentd. “Boyle 
vw. Tamlyn (i837)... Dow. & ly. K. B. 430. 


276. — Pitf. purchased a 
house of A., & deft. at the same time purchased 
of A. the adjoining land, upon which an erection 
of one story ne had formerly stood. In the con- 
veyance to pltf., his house was described as 
bounded by building ground belonging to deft. :— 
Held: deft. was not entitled to build to a greater 
height than one story, if by so doing he obstructed 
pltf.’s lights. — SWANSBOROUGH v. COVENTRY 
(1882), 9 Bi . 805; 2 Moo. & 8S. 362; 2L. J.C. P. 


11; 131 EB. , 629. 
‘Annotations :—Apld. Robinson v. Grave (1873), 29 L. T. 7 
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Expld. & Distd. Wheeldon v. Burrows (1879), 12 Ch. D. 


31. Consd. Allen v. Taylor oo) 16 Ch. D. 355. Apld. 
Russell v. Watts (18 885). 10 App. Cas. 590. Distd. Bed- 
dington v. Atice (1887), 35 Oh $1 vd. & Apld. 
Broomaeld:* Williams, [1897] 1 Ch. 602 onal. on Jago, 


Schweppes, [1902] 1'Ch. 926. Apld. Han 
(isa) 1 Ch. 32 . Rata. Whlto v. Best 1862), - ne oe 


ab poten v. Lightowler (1866), R. ss ee 
SOE Os v. a a (1894), 70 L. T. 455 ; * Core v. ie 


[1923 

277. ——.] —- BARNES v. LOACH, 
No. 204, ante. 

278. -]—- Where the owner of 
a dwelling-house & adjoining land sells the house 
to one person & the Jand to another under con- 
temporancous conveyances, either purchaser being 
aware of the conveyance to the other, the purchaser 
of the land is not entitled to build thereon so as 
to obstruct the lights of the house. 

A testator being owner in fee of a piece of land 
with two dwelling-houses thereon, & of another 
piece of land immediately adjoining with a ware- 
house at the further end thercof, deviscd his real 
estate to his two sons & another person in trust 
for sale, giving his two sons, or cither of them, an 
option of purchasing any part of his real estate. 
By two separate but contemporaneous convey- 
ances, executed by the trustees of the will, the one 
Piece of land & the two dwelling-houses thereon 
were conveyed for value, ‘‘ together with all lights 
thereunto belonging,”’ & alJ the estate, etc. ., to 
the one son in fee, & the other adjoining piece of 
land & the warehouse were conveyed for value, 
together with all lights, etc., & all the estate, etc., 
to the other sonin fee. An injunction was granted 
restraining the successor in title to the purchaser 
of the last-mentioned piece of land & warehouse 
from building on his land in such a way as to 
obstruct his neighbour’ s lights.— ALLEN v. TAYLOR 
(1880), 16 Ch. D. 355; 50 L. J. Ch. 178. 
sal nage oe 22 Ap d. Jtussell v. Watts (1885), 10 App. Cas. 

irmingham, Dudley & District Banking 
rd ’. ee (1888), 38 ot D. 295. - Myers v. Catter- 

RETA oneee a Ch. 'D. 470. Consd. Broomfeld v, wie: 

1397) 1 602; Mallam v. Rose 1915) 3 

pid. Hanstord °. Jago, 1921] 1 Ch. 32 efd. Tigh 
Bennett (nee4 21 Ch. D. 559; Phillips v. gow spre: 
1 S Michole oe Srtetna Hicks (1894), 70 se T.4 Watanolte 


(1899 , 81 iL. 1. a Device 11923} 
i Ch. 95. en : Schwann ay ‘Cotton [1916] 2 Ch. 120. 
279. os 


~——.] -— KENSINGTON Co- 
OPERATIVE SToREs, Lrp. v. Lyons (J.) & Co., 
Lip. (1895), 1] T. L. BR. 319. 

280. ——- -—— Way.] — There being two 
tenants of adjoining hones held under the same 
landlord, the tenant of one of the houses acquired 
a right of way to his vaults through the adjoining 
vaults. The landlord sold both properties at one 
sale, with a condition that they were to be subject 
to & with the benefit, as the case might be, of all 
subsisting rights or easements of way or passage 
so far as any lot might be affected thereby :— 
Held: the vendor being subject to no liability as 
to right of way, the purchaser of one tenement 
could not enforce a right of way as against the 
other.——DANIEL v. ANDERSON (1862), 31 L. J. Ch. 
i 7L. T. 183; 8 Jur. N. 8S. 828; 10 W. R. 

66. 


Annotations :—Refd. Kilgour v. Gaddes, [1904] 1 K. B. 457. 
Mentd. Wheaton ». “Maple, [1898] 3 Ch. 48; Schwann v. 
Cotton, [1916] 2 Ch. 12 























281. ——- ———.]— NICHOLLS v. NICHOLLS, 
No. 607, post. 
282. —— ——.]—-In 1911 the owner of 
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a piece of ground built four cottages on it, leaving 
in the rear of the back Sie the cottages a | 
strip some ten to twelve feet wide enclosed betwcen | 
the garden wall & the hedge bounding the property | 
& also closed at its upper end by a wall. The | 
lower end was open to a highway & the strip | 
.extended along behind the four cottages, so that | 
access could be obtained from the highway over | 
the strip to the cottages through back doors in | 
the back garden wall. The cottages were let until | 
1919 to various tenants who used the strip for | 
obtaining access to the cottages by the back doors. | 
The earth closets & cesspools were also emptied | 
from the strip, & in the case of two cottages the | 
only alternative mode of removing the contents | 
was through the cottages in breach of the local | 
bye-laws. On Jan. 2, 1919, the cottages were , 
sold by auction to various persons, amongst whom | 
were pltf. & some of defts. The evidence showed 
that at the sale the auctioneer announced that 
each house would have a back entrance. The 
cottages were conveyed to the respective pur- 
chasers on the same day, & in each a grant was 
made of the particular cottage ‘‘ with the garden 
outbuildings & appurtenances,’”’ & included the 
part of the strip adjoining that cottage. Pltf., 
whose cottage adjoined the highway, brought this 
action for a declaration that defts. had no right 
of way over his part of the strip & an injunction 
accordingly. Although there was no made road 
over the strip, it was at the time of the sale worn 
& marked with rough tracks so as to make it 
apparent that the strip was used as a back approazh 
to the cottages :—Held: (1) the right of way 
being de facto enjoyed by the tenants up to the 
date of the conveyances passed by way of express | 
grant under the word “ appurtenances ” ; (2) the 
right of way passed in any case under the words 
to be read into the conveyances under Conveyanc- 
ing Act, 1881 (c. 41), 8. 6 (2), as the use of one of 
these words, ‘‘ appurtenances,’’ did not suffice to 
exclude the others by showing a contrary intention 
within sect. 6, sub-sect. 4; (8) cven if there were 
no express grant of the right of way, such grant 
ought to be & could be implied. It was im- 
material that there was no formed road in exist- 
ence at the date of the conveyances, as there were 
other indicia which made it apparent that the 
right was then being openly enjoycd.— HANsFORD 
v. JAGO, [1921] 1 Ch. 322; 90 L. J. Ch. 129; 125 
J.. T, 663; 65 Sol. Jo. 188. 
Annotation :—As to (3) Apld. Cory v. Davies, [1923] 2 Ch 
. | 
{ 
| 


283. ——— Way formerly used but incapable of 
at at time of grant.]—Itor v. Sippons, No. 53, ; 
ante, 

284. Conveyances not simultaneous—Leases of 
adjoining properties—-Right of second lessor on 
termination of first lease—Light.]—A., the owner 
of two adjoining houses, granted a Icase of 
one to B., there then existing in it a certain 
window, for a term which cxpired at Michaelmas, 
1875; & afterwards, in 1874, leased the other 
houses to C. 

Semble: (1) during the currency of B.’s lease, | 
C. could not build so as to interfere with the light 
coming to B.’s window; (2) on the expiration of 
B.’s lease, C. could build so as to interfere with the | 
light coming to the window, as the lease to C. had | 


& each of the purchasers hag notice 
of the sale to the other, the right to 
any continuous casement passes wi 
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been made by A. without any reservation of the 
oe oe ent aes v. McBrype (1877), 36 


Sus-skcor, 2.—-DEVISE BY COMMON OWNER. 


285. Devise of land with appurtenances — 
Whether immemorial right of way over land of 
orate passes. |-——WHALLEY v. ToMPson, No. 546, 
post. 

286. Easement for convenient use of land de- 
vised—Way.]—A., being a termor of land, built 
two houses on it. The whole was then released 
to him in fee, ‘‘ with all ways, easements, advan- 
tages, & appurtenances thereunto belonging, or 
therewith usually used, leased, held, occupied or 
enjoyed.’”’ By his will he devised one house, & 
the appurtenances thereunto belonging, to B. & 
the other to C., in similar terms. During A.’s 
ownership of both, the entrance from the high 
road to the principal door of the house afterwards 
devised to B., was by a set out carriage drive or 
sweep entering from a high road, passing imme- 
diately in front of the house afterwards devised to 
C., to B.’s door, & then returning round an oval 
garden in front of C.’s house, but at a greater 
distance from it, to the same point of the entrance. 
B.’s house had a coach house opening only into 
the high road, & a back entrance into the same. 
After A.’s death, (. made a fence across the oval 
garden, leaving the further way to B.’s front door 
by the same carriage drive open. B. brought 
trespass claiming the way as appurtenant to his 
house & garden :—J/Ield: (1) the way, as used in 
A.’s time, during the unity of ownership in him, 
immediately in front of C.’s house, did not pass to 
B. with the house devised to him, under the word 
appurtenances, in A.’s will; & (2) it did not 
pass as a way of necessity, whether taken in the 
strict sense, or as a way without which the most 
convenient & reasonable mode of enjoying every 
part of B.’s premises could not be had. | 

(3) Semble: nothing of absolute necessity to a 
building, e.g. a gutter in alicno solo, to carry off 
water, etc., is extinguished by unity of ownership. 
—PHEYSEY v. Vicarny (1847), 16 M. & W. 484 ; 
8 LT. 0. 8. 451; 153 i. R. 1280. 

— - Pe v. Spencer (1861), 1 
Annotations -—Ae to (}) Betas orison B82) at Le de Ch. 
238; Schwann v. Cotton & Haylos (1916), 85 L. J. Ch. 
As to (2) Refd. Pinnington v. Galland (1853), 9 

Inxch. 1. Generally, Mentd. Vhillips ». Low, [1892] 1 

Gh. 47; Union Lighterage Co. v. London Graving Dock 

Co., [1902] 2 Ch. 557. . 

287, —-- --—.]|—There is a class of implied 
grants by, devise where there is no necessity for 
the right claimed. but where the tenement is so 
constructed as that parta of it involve a necessary 
dependance, in order to its enjoyment in the state 
it is in when devised, upon the adjoining tenement. 

Where the owner of a farm divided it by his 
will into two portions, devising them to A. & B. 
respectively, & the portion of B. was landlocked, 
so that in order to reach it it was necessary that 
he should have a right of way over the property 
of A., & the devisor during his life had used a way 
in a certain direction over that a dae f :—Held : 
a right to use that way passed to B. by the devise. 
—_PRARSON Uv. SPENCER (1863), 3 B. & 8. 7613; 8 

necessary for the reason- 
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Sect. 2.—By implication of law: Sub-sects. 2 & 3. 
Sect, 3: Sub-sect. 1.] 
L. T. 166; 131 W. R. 471; 122 E. R. 2853; sub 


mom. R. v. PEARSON, 1 New Rep. 373, Ex. Ch. 


Annotations :-—Consd. Brown v. Alabaster (1887), 37 Ch. D. 
(1889), Trist. 189. 


490. Distd. West Peckham v. Geary 
Apld. VnBe pe ». Low, [1892] 1 Ch. 47. . Milner’s 
Safe Co. v. G. N. & Og, BY g 11007) 1 Ch. 208; Hansford 


v. Jago, [1921] 1 Ch. 3 - Dodd v. Burchell (1862), 
1H. & C. 113; Bolton v. Bolton (1879), 11 Ch. D. 968 ; 
Brett v. Clowser (1880), 6 CG. P. D. 376; Ford v. Met. & 
Mot. Dist. Rys. (1886), 17 Q. B. 1). 123; Deacon »v. 8. i. 
Ry. (1889), 61 L. T. 3773 Nicholls ». Nicholls (1899), 81 
L. T. 811; Schwann v. Cotton, [1916] 2 Ch. 459. Mentd. 
Polden v. Bastard (1863), 4 B. & S. 258. 


288. -|—Testator, who died in 1832, 
devised several frechold houses in the City of 
London ‘“ with their appurtenances ’’ to various 
devisees. They were adjoining houses & had been 
built by testator, each of them being partly a 
dwelling-house & pees a warehouse. They all 
communicated with a passage, a cul-de-sac, which 
ran along the backs of the premises into a side 
strect, & had been constructed by testator for the 
convenience of the several houses, & had always 
been used in connection with them. Testator did 
not: devise the passage or make an express grant 
of any rights of way over it to his devisces. Pltfs., 
who own the two houses abutting on to the passage 
at its open end, & defts.’ predecessors in title, 
who owned the adjoining house higher up the 

assage, had for many years 1:sed the passage for 
oading & unloading vans for the purposes of their 
respective businesses. Pitfs. now sought to 
restrain defts., who had acquired, & built a railway 
station upon, the site of the last-mentioned house, 
from obstructing the passage by using & inviting 
their passengers to use it as a thoroughfare to or 
from their station:—Held: (1) a grant to the 
several devisees of a right of way contemplating 
such user as would be required for business as 
well as domestic purposes must be implied from 
the surrounding circumstances; (2) a railway 
station was not & could not have been in the con- 
templation of testator, & was, both in construction 
& mode of occupation something entirely different 
from any dwelling-house, warehouse, or even 
manufactory, that could have been erected on the 
land; (3) defts. having made it impossible that 
the passage should be used by them for the pur- 
poses for which it was designed, & for which it had 
in fact been used, their right was not, under the 
present circumstances, exercisable at all. 

Semble: (4) a right of way thus suspended is 
capable of being revived. 

(5) The construction of an implied grant of a 
right of way by evidence of user, exemplified.— 
MILNER’s SAFE Co., Lrp. v. Great NORTHERN & 
Ciry Ry. Co., [1907] 1 Ch. 208; 75 L. J. Ch. 807 ; 
95 L. T. 821; 22 T. L. R. 7063 50 Sol. Jo. 668 ; 
varied, on appeal, {1907} 1 Ch. 229, C. A. 

289. Use of pump.]—PoLDEN v. BASTarD, 
No. 60, ante. . 

290. Light.]-—- The owner in fee of a 
house & an adjoining field over which the light 
required for the windows of the house passed 
devised the house to A. & the field to B. :—Held: 
the right to light over the fleld passed to the devisee 
of the house, & the devisee of the land had no right 
to obstruct the light. 

If the owner of the house & field by deed, for 
value, grants the house but retains the field, it is 
settled law that a right to the light required for the 
enjoyment of the house passes te the grantee. ... 
The conveyance operates as an implied grant of 
the light. Blocking of the windows by the 
pereg is regarded as an attempt on his part to 

erogate from his grant, a form of expression which 
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assumes that the right to light has passed to the 

grantee (Cuirry, J.).—Painuirs v. Low, [1892] 

1 Ch. 47; 61 L. J. Ch. 44; 65 L. T. 552; 8 

T. L. R. 23. 

Annotations :—Consd. Corbett r. Jonas, gee) 3 Ch. 137; 
Schwann v. Cotton, [1916] 2 Ch. 459. Refd. Nicholls v. 
Nicholls (1899), 81 L. T. 811 ; Milnor’s Safo Co. v. G. N. & 
City Ry., [1907] 1 Ch. 208. 

291. Water supply.|—Testator, who diced 
in 1902, by his will made in 1898 devised 
Blackacre, of which he was then in occupation, 
& the appurtenances to pltf.’s predecessors in 
title, & Whiteacre & the appurtenances to the 
predecessor in title of the present owner, whose 
husband & gardener were defts. Blackacre was 
supplied with water by an underground pipe 
leading from a stone well at Greenacre, through 
Whiteacre. This pipe was openly laid by the 
testator in 1893, but there was no evidence as to 
what, if any, arrangement was made with the 
then owner of Greenacre. The supply was 
originally used for the house & garden of Black- 
acre, but after 1894 it was used for the garden 
only, though the house connection was. still 
available. The well was fed by percolation from 
some untraceable spring, & the spring was practi- 
cally continuous. The well had long since been 
covered by a stone slab & sods. & when the present 
owner of Greenacre bought in 31912 he was un- 
aware of the existence of the well or the pipe, & 
was told there were no cvasements. 

The present owner of Whiteacre purchased in 
1913 without notice of the existence of the pipe 
or any easement. Jn 1914 a new carriage drive 
was made through Whiteacre, & the pipe being 
then discovered & found to be in the way, defts. 
as agents of the owner, who was abroad, cut & 
removed part of if & stopped the flow of water, 
whereupon plitf. brought an action for an injunc- 
tion :—-Held: (1) the effect of the will was to 
devise Blackacre with the right of passage of such 
water as might flow through the pipe, & to devise 
Whiteacre subject to that right; (2) the pipe 
easement, not being determinable at the will of 
the owner of the alleged servient tenement 
Whiteacre, was not precarious as between the 
owners of Blackacre & Whiteacre, & was therefore 
capable of creation by implied grant; (3) defts. 
were not entitled to rely on an alleged jus tertir 
in the owner of Greenacre to stop the water on 
the ground that the enjoyment against him had 
been “ clam,”’ & that his well was only being fed 
by percolating water; (+) the casement being 
one which depended not on implied covenant, but 
implied grant, the maxim that a grantor cannot 
derogate from his own grant applied, & the present 
owner of Whiteacre could not only therefore rely 
on the equitable defence of being a purchaser for 
value without notice; (5) the condition that the 
enjoyment must be nec vi, nee clam, nec precario, 
was a condition necessary to the acquisition of an 
easement by prescription, & had no reference to, 
& was in fact in the nature of things excluded, 
where the acquisition was hy grant.—ScHWANN 
v. Corron, [1916] 2 Ch. 459; 85 L. J. Ch. 689; 
115 L. T. 168; 60 Sol. Jo. 654, C. A. 

292. Continuous easement.]—- POLDEN v. Bas- 
TARD, No. 60, ante. 





SuB-sectT. 3.—ON ESCHEAT. 
293. Whether easement implied on escheat of 
estate of common late eR an action of tres- 
pass over close A., deft. pleaded that S., in his life, 
was possessed of close A. adjoining a highway 
as tenant of the manor of H. & of close B. adjoin- 
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ing close A., as tenant of the manor of T.: that 
during his life he had a way of neceasity from the 
said highway over close A. to close B. ; that on his 
death close A. escheated to the lord of H., & close 
B. to the lord of T., who, by virtue of the premises, 
from the death of S. & until the time when, etc., 
necessarily had, & still of right ought to have, 
the Same necessary way over close A. from the 
said highway to close B., which had been had & 
used by S. during his lifetime :—Held : pltf. was 
entitled to judgment on such plea, non obstante 
veredicto ; (1) because a right of way of necessity 
could only be created by grant, express or implied, 
& title by escheat was not equivalent to title by 
grant ; (2) because, if even escheat were equivalent 
to grant, the plea did not allege that the lord of 
the manor of T. had no other way to close B. from 
the highway at the time when, etc., than that 
which 8. had during his life.—Procror v. Hopu- 
SON (1855), 10 Exch. 824; 3 0. L. R. 7553 24 
L. J. Ex. 195; 156 B. BR. 674, 


{ nnotations :—As to (1) Befd. Pearson ». Spencer (1861), 
1B. & 8.571; Deacon v, 8, i. Ry. (1889), 61 L. mn 377. 


Sect. 3.—BY PRESCRIPTION. 
SuB-sEcT. 1.—-IN ChHENERAL. 


294. Presumption of legal origin.|— Howe. v 
Kina, No. 34, ante. 

295. ——~—-.]—The gencral principle upon which 
& presumption should be allowed .. . is this, that 
that which has been done should be presumed to 
be rightly done. ... Applying it to the question of 
a right of way. If we find the act has been often 
repeated (for the occasional use of a walk or path 
across a man's ficld would be hardly such a use 
as would establish the right), but if the act must 
necessarily have been often repeated with the 
knowledge of the persons acting upon an adverse 
right, it affords a strong presumption in favour 
of the right so exercised. The same principle is 
to be applied to presumptions in the case of light, 
or of flowing water. In each of these cases there 
must be a long continuance of enjoyment to 
warrant the presumption (AnBorr, U.J.).—Bartr- 
LETT v. DOWNES (1825), 3B. & C6163; 1G & P. 
6223; 5 Dow. & Ry. K. B. 5263 3L.5.0.8. K. B. 


wied 9 


90; 107 E. R. 80). 


| 
: 


eae + Monta. Wynne ev. Griffith (1826), 8 Dow. & | 
296. v= ~~] -~A custom which has existed - 
{rom time immemorial without interru ption | 


within a certain place, 
reasonable in itself, obtains the force of a law, 
& is, in effect, the common law within that place 
to which it extends, though contrary to the general 
law of the realm, In the case of a custom, there- 
fore, it is unnecessary to look out for its origin ; 
but, in the case of prescription, which founds 
itself upon the presumption of a grant that has 
been lost by process of time, no prescription can 
have had 
been made to support it (TINDAL, C.J.).—-LOCK- 


Woop v. Woon (1844), 6 Q. B. 50; 181. J. Q. B.. 
of the river in large numbers. 


$65; 3.L. T. O. S. 130; 8 Jur. 543; 115 BE. R. 
19, Ex. (h.; 
Q 7, un. 


e ° 9 
Annotations :—Conad. Mercer v. Denno, [1904] 2 Ch. 534. 
- Constable ", Nicholson (1863), 14 C. B. N.S. 2305 
_Anglo-Hellenic 8.8. Co. v. Dreyfus (1913), 108 L. T. 36. 


—— 
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PART II. SECT. 8, SUB-SECT. 1. 
m. Applicability of Engli oe 

the time of the passing srg nace iv 
c. 83, the English law of prescription 
as to ancient lights was a law which 
could be applied in N.S.W, within tho 





a legal origin where no grant could have | 


& which is certain & | 


| 
| 
| 
| 
| 
I 


subsequent proceedings (1845), 6° 


meaning of sect. 24 & therefore, became. 
| part of the law of that. colony by virtue 
of that. sect., even if it had not been 
brought) with them to the colony 
by the first setticrs.—DKLOHERY v. 
PERMANENY TRUsTEL Co. oF NEW | 


53 © 


Mentd. Hoare », Metropolitan Board of Works (1874), 
. R. 9 Q. B. 296; A.-G. v. Hornor (1884), 14 Q. B.D. 


297. -|— We must bear in mind the 
cardinal rules of prescription, first, that no length 
of enjoyment can establish a title which could 
have no legal origin, as, for instance, of an estate 
or interest which the law does not recognise; & 
next, that ‘“ antiquity of time justifies all titles, 
«& supposes the best beginning the law can give 
them.” So that, if evidence be given, after long 
enjoyment of property to the exclusion of others, 
of such a charactcr as to establish that it was 
dealt with as of right as a distinct & separate 
property, in a manner referable to a possible 
legal origin, it is presumed that the enjoyment 
in the manner long used was in pursuance of such 
an origin, which, in the absence of proof that it 
was modern, is deemed to have taken place beyond 
legal memory (WILLES, J.).—JOLNSON v. BARNES 
(1872), l. R. 7 C. P. 5025 41 LJ. GO. P. 250; 27 
lL. T2152 5 affd. (1873), L. R. 8 0. P. 527, Ex. Ch. 
Annotations :—Refd. Saltash Corpn. v. Goodman (1881), 

29 W. i. 639; Brocklebank tv. Thompson, vitae? Ch. 

$4453 A.-G. v. Horner (No. 2), [1913] 2 Ch. 140, entd. 
Simpson v. Godmanchester Corpn. (1897), 77 L. LT. 409. 

298. -} — For more than forty years 
without interruption the owner of a house used a 
cart way from his stables through the yard of an 
adjoining inn to the public road, paying each year 
15s. to the owners of the inn yard. There was no 
agreement in writing, & no conclusive evidence 
as to the origin of or the consideration for the 
payment :—Held: (1) the inference of fact drawn 
from the evidence was that the payment was 
made for leave to use the way ; (2) there had been 
no enjoyment of right within Prescription Act, 
1832 (c. 71), 8.2; & there was no ground for pre- 
suming a lost grant. 

(3) The common law doctrine is that all pre- 
scription presupposes a grant. But if the grant 
is proved & its terms are known, prescription has 
no place (LORD LINDI.Ey). 

(1) There is certainly no need to resort to the 
presumption of a lost grant when the facts of the 
case, so far as they are known, suggest a much 
simpler & a-.more natural explanation (LORD 
MACNAGIHTON). -~ GARDNER uv. TLODGSON’s KING- 
STON BREWERY Co., [LD05], A.C. 2205 72 da J. Ch. 
558; S8 I. T. 69%; 52 W. R17; 10 0. L. RR. 
458, HL. LL. 
Annotations :--As to (4) Refd. A.-G. v. Horner (No. 2)» 


[1913] 2 Ch. 140; Lyell ». Hothfeld, (1914) 3 K. 3B. 9nd. 
frencrally, Mentd. Hyman v. Van Den Bergh, (1907] 2 Ch. 
516. 








299. --—-.|-—In an action for a declaration that 
pitt. is entitled to an ancient ferry & an injunction 
restraining deft. from disturbing pltf. in the cn- 
joyment thereof, where disturbance is not proved, 
the ct. ought to make a declaration of pltf.’s title. 

Pltfs. claimed to be entitled to an ancient ferry 
from point to point on the river Thames. The 
lands on both sides of the river shortly below 
pltfs.’ ferry had been recently acquired for tho 
public for purposes of recreation, & the Jands on 
the north side had been laid out as a public park, 
& as a consequence the public resorted to this part 

Defts., under a 
licence from the authority owning the park, 
moored a barge in the river adjoining the park 
within 600 yards of pltfs.’ ferry, & for the con- 
venience of the public visiting the park set up a 


es ead a ee een re ee 


Soutn WALES (1901), LC. LG. It. 283.— 
AUS. 

n. Where English law applicable— 
Law prior to Presertption Act. |}—Tu cases 
where English law is applicable, tho 
law of prescription is that existing in 
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Sect, 3.—By prescription: Sub-sects. 1 & 2.) 


ferry across the river between the barge & some 
steps on the opposite side. In an action for 

urbance of ferry :—-Held: defts.’ ferry was 
not a disturbance of plitfs.’ 

The acquisition of rights, as well by prescription 
at common law as by the orenunipuinn of lost 
grant, depends on the proof of long user or practice 
or which a legal origin will, if possible, be pre- 
sumed, & which would have been unlawful with- 
out some such presumption (LoRD PARKER).— 
EIAMMERTON v. DysarT (EARL), [1916] 1 A. O. 
57; 85 L. J. Ch. 33; 113 L. T. 1082; 80 J. P. 
97; 31 T. L. R. 692; 58 Sol. Jo. 665; 18 L. G. R. 
1255, H. L.; revaq. 8. O. sub nom. Dysart (EARL) 
v. HAMMERTON & Co., [1914] 1 Oh. 822, O. A. 
Annotation ;— Metiti. General Estates Co. v. Beaver, (1914) 

$00. Prescription not applicable—If root of 
title proved.|——(1) The law of prescription does 
not apply to land where the true root of title is 
proved. 

(2) Where a grant was made by the French 
Crown of the seigniory of an island off the coast of 
Oanada, with the right to establish stations for 
fishing & hunting on the mainland, with the 

rivilege of taking the timber & land necessary 
or such stations :—Held: it did not confer any 
seigniory on the mainland. 

(3) Where, in consequence of erroneous state- 
ments as to the effect of a former grant & a recog- 
nition by the Crown, a reputation had arisen that 
a seigniory existed, contrary to tle true facts, & 
an Act of Parliament was passed dealing with 
such seigniory as cxisting, & altering its tenure, 
& defining its extent by a schedule to be drawn 
up as therein provided :—Held: the Act & 
schedule were conclusive as to the existence of the 
seigniory & its boundaries.— LABRADOR Ov. v. R., 
(1893] A. O. 104; sub nom. LABRADOR Oo. v. R., 
AEE ea Co., 62 L. J. P. C. 333 67 L. T. 


meray :—As to (1) Refd. A.-G. v. Horner (No. 2), 


2 Ch. 140. Generall ‘ Men : : 
Bank of Canada (1803), 03) 7.1. O83 OOD 


301. —— -]}-— GARDNER v. Hopason’s 
KINGSTON BREWERY Co., No. 298, ante. 





SUB-SECT. 2.—WHO MAY PRESCRIBE. 


302. Parishioners.] — Parishioners cannot pre- 
o pdaae pi in matter : easement or interest.— 

OXALL U1. VENABLES (1590), Cro. Eliz. : 
Eat rev ( ), Cro. Eliz. 180; 78 

;. -}— Gooppay v. MICHELL (1595 

Oro. Eliz. 441; Owen, 71; 78 E.R O8l. 
Annotations :—Refd. Taylor v. : ; 
409. Mentd. Brocklebank 2 Phone 11808) so Be 

_804. Inhabitants.|—(1) In an action for stop- 
ping a way, plitf. must prescribe in him who has 
the inheritance, for an allegation that all occupiers 
of a certain close ought to have a way for them & 
their servants, etc. is not sufficient; but in- 
habitants may prescribe for an easement, etc., in 
the soil of another. 

(2) In an action for stopping a way to the wife's 
close previous to the marriage, the husband ought 
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England prior to the passing of th 
Prescription Act:—BAGRint . Knnr- | 
TRANATH KARFORMAH (1889), 3B. L. R. 
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EASEMENTS AND Prorits A PRENDRE. 


to join.—BAKER v. BREREMAN (1635), Cro. Car. 
418; 79 B. R. 964. 
Annotations :—As to (1) Consd. A.-G. v. Acton L. B. (1882), 

31 W. R. 158. . Paine v. Partrich (1691), Carth. 191 ; 
Crouther v. Oldfeild Qt 706), 1 Salk. 364; Fitch v. Raw 
7%), 2 ath Bl. 393; Lockwood v. Wood (1844), 6 
. B. 50; Mercer v. Denne, [1904] 2 Ch. 534. 

805. .|—The inhabitants of a town cannot 
prescribe for an easement in alieno solo, as stallage, 
or claim exemption by grant, & where a charter 
for a market was granted to A. in 1639, & in 1646 
a deed was cxecuted between the grantee of the 
market, & certain persons representing the in- 
habitants, which contained a clause exempting 
the inhabitants from toll, & there was evidence 
of exemption subsequent to the deed, but no 
evidence of any exemption before, or of any market 
being in existence in 1689:—Held: it was a 
misdirection to direct the jury that they must 
infer the exemption originated in some custom 
independent of the deed.—Lockwoop v. Woop 
(1845), 6 Q. B. 67, n.3; 1 New Pract. Cas. 293; 15 
L. J. Q. B. 36; 6 L. IT. O. S. 147; 10 J. P. 424; 
10 Jur. 158; 115 Kh. BR. 26; previous proceedings 
(1844), 6 Q. B. 50, Ex. Ch. 

306. Owner in fee.|—In pleading a prescrip- 
tion for an casement, it must be laid in him who 
has the fee.—MATCHES v. Bovuaitton (1673), 
Freem. K. B. 357; 89 KE. BR. 2663 sub nom. 
MATTHEWS v. BOWTEL, 3 Keb. 218; sub nom. 
MATHEWS v. BOWTEL, 3 Keb. 248, 253. 

307. .|—A prescription can only be an- 
nexed to an estate in fee, &, therefore, in pleading, 
it must be expressly alleged that the party was 
seized in fee.—ScoBLE v. SKELTON (1682), 2 Mod. 
Rep. 318; 2 Show. 1965; Skin. 36; 86 E. R. 1097. 

308. ———.]—Whcre a way had been used 
adversely & under a claim of right, for more than 
twenty years, over land in the possession of a 
lessee who held under a lease for lives granted by 
the Bishop of W. :—Held: (1) under Prescription 
Act, 1832 (c. 71), this user gave no right as against 
the bishop, & did not affect the see; (2) as the 
user could not give a title as against all persons 
having estates in the locus in quo, it gave no title 
as against the lessee & the persons claiming under 
him, & no title was gained by an user which did 
not give him a valid title as against the bishop, & 
permanently afiect the see. 

(3) The declaration for disturbance of the 
above-mentioned right of way alleged that pltf. 
was possessed of a certain wharf, close, & premises, 
& by reason thereof, ought to have , & still 
of right ought to have, a certain way from this 
wharf, close & premises into, etc., as to the wharf 
& premises belonging & appertaining :—Held: 
the declaration was sufficient, & the way might 
be claimed as appurtenant to pltf.’s possession of 
the land at the time of the injury committed. 

(4) If the way shall appear to have been en- 
joyed by claimant, not openly & in the manner 
that a person rightfully entitled would have used 
it, but by stealth as a trespasser would have 
done—if he shall have occasionally asked tho per- 
mission of the occupier of the land—no title would 
be acquired, because it was not enjoyed, ‘‘ as of 
right.’”’ For the same reason it would not, if 
there had been unity of possession during all or 
part of the time, for then claimant would not have 
enjoyed ‘‘ as of right ’’ the easement, but the soil 
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of land, evon if | (1902), I. L. R. 29 Cale. 363.—IND. 
ht of tenancy ~—— On behalf of landlord.j— 
rean easement | A jessoe of land can acquire an easement 


on behalf of his landlord, appurtenant 
to the land he occupies.—SToOREY uv. 
CASEY (1884), 3 N. Z L. R. 283,—N.Z. 


Part II].—Creation or EasEMENTS. 


itself... . No title at all is gained by an user which 
does not give a valid title against all, & per- 
manently affect the see. Before Prescription 
Act, 1832 (c. 71),... in practice the usual course 
was to state a grant by an owner in fee to an 
owner in fee (PARKE, B.).—BriIGHT v. WALKER 
(1834), 1 Cr. M. & R. 211; 4 Tyr. 502; 31. J. Ex. 
250; 149 BK. It. 1057. 
An i—As to (1) Consd. Wright v. Williams (1836), 
: FP v » 568 ; 


notations 
Tyr. & Gr. 375 . Shinner (1852), are B 


ship v. Hudspeth (1854), 10 Exch. 35 v. De 
Pinna (1888), 33 Ch. D. 238; Kear v. Mo » (1906) 
2 Ch. 406. - Kilgour v. Gaddes, [1904] 1 ‘a B. 457; 
Richardson v. Graham, [1908] 1 K. B. 39. 48 to (2) Gonsd. 
Harris v. De Pinna (1886), 33 Ch. D. 238: Wheaton rt. 
Maple, [1893] 3 Ch. 48. fd. Monmouthshire Canal Co. 
v. Harford (1834), 1 Cr. M. & It. 614; 

60), fe & El. : 


81; Damper v. Bassett, 
. 350; Gardner v. Hodgson’s Kingston Brewery 
Co. (1903), 72 L. J. Ch. 558. _ As to (4) Consd. Fear v. 
Morgan, {1906} 2 Ch. 406. Refd. Salkeld v. Johnson 
1848), 2 Exch. 256; Winship v. Hudspeth (1854), 10 
txch. 6; Dalton ». Angus (1881), 6 ‘A Cas : 
Hollins v. Vorney (1884), 13 Q. B. 

Bassett, [1901] 2 Ch. 350; Gardner v. Hodgson’s Kin 
Browery Co. (1903), 172 L. J. Ch. 558. Generally, Mentd. 
Symons v. Leaker (1885), 53 L. I’. 227; White v. Harrow, 
arco v. Marylebone District Property Co. (1902), 86 


309. -]—An easement, such as a right of 
way, cannot, under Prescription Act, 1832 (c. 71), 
s. 2, be acquired by a tenant by user over land 
occupied by another tenant under the same Jand- 
Jord, even if that user has existed for the period 
of forty years mentioned in the sect. 

‘The point was carly taken that this provision 
epplied to a claim of the right to light under 
sect. 3 of the Act, but it was held that it did not, 
& that the access of light need not be enjoyed as 
of right, in order to confer a title to it under the 
Act. With regard to casements, such as a right 
of way, the reason why a prescriptive right of 
way cannot be acquired by user by one tenant 
over land in the occupation of another tenant of 
the same owner is that the enjoyment of the 
eascment in that case would not be as of right 
(Cottins, M.}.). 

An eascment can only be acquired by prescrip- 
tion at common law where the dominant & servient 
tenements respectively belong to different. owners 
in fee, the essential nature of such an cascment 
being that it is a right acquired by the owner 
in fee of the dominant tenement against the owner 
in fee of the servient tenement (MATNEW, J..J.).-— 
Kingoun v. Gappes, [1904] 1 K. B. 457; 73 
L. J. K. B. 233; 90 L. T. 604; 52 W. R. 488 ; 20 
T. L. R. 240, C. A. 


Annotations :-—Consd. Derry v. Sanders, [1919] 1 K. B. 223. 
Refd. Cory v. Davies, [1923] 2 Ch. 95. 


810. Tenant for life.—Gooppay v. MICHELL 
(1595), Cro. Eliz. 441; Owen, 71; 78 K. R. 681. 
Annotations :—Mentd. Taylor v. Devey (1837), 7 Ad. & El. 

409; Brocklobank v. Thompson, [1903] 2 Ch. 344. 

311. Lessee.]-Goopnay v. MicHELL (1595), 
Cro. Eliz. 441; Owen, 71; 78 EK. R. 681. 
Annotations :-—Mentd. Taylor v. Devey (1837), 7 Ad. & El. 

409; Brocklebank v. Thompson, [1003] 2 Ch. 344. 

312. -]—(1) A lessee for years cannot pre- 
scribe in his own name. Such a prescription is 
bad after verdict. 

(2) In a possessory action for an injury to an 
easement, pitf. need not set out his title. — JAWNEY 
v. CASHFORD (1697), Carth. 432; 90 E. R. 851; 
suh nom. Dorn v. GASHFORD, ] Com. 44; 1 Ld 
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to have cattle watered in a close.—SMIrn v. 
Morris (1732), Fortes. Rep. 340; 92 HE. It. 881. 

314, J has A. & B. are in possession 
of lands as lessees under C., B. cannot prescribe 
for a right of way over the land of A.—LARGE v. 
Prrr (1797), Peake, Add. Cas. 152, N. P 
& B. occupied adjoining 
premises under C., their landlord, & B.’s premises 
were supplicd with water by means of a pipe 
from A.’s premises. A. & B.’s premises were put 
up for sale by auction in different lots, it being 
made a condition that the premises were to be 
sold subject to rights of water & other casements 
subsisting thereon. <A. & B. purchased at the sale 
the premises severally occupied by them :—Held: 
(1) B.’s supply of water from A.’s premises was 
not an easement which could be enforced against 
a purchaser, it being simply a licence from the 
landlord for B. thus to obtain water during his 
tenancy; (2) A. was, therefore, entitled to a 
decree for specific performance of his contract to 
purchase the premises occupied by him, without 
any reservation to B. of right of water.-—RuUssEnL 
». LIARFoRD (1866), L. R. 2 Hq. 507; 15 1. T. 
171; 14 W. R. 982. 

316. ——~.|--By deed in 1701 A. obtained a 
demise from B. of an underground drain to be then 
constructed in B.’s land for the purpose of con- 
ducting water from A.’s mill so long as an annual 
rent of £2 2s. should be paid by A. to B. In 1836 
the demise of 1791 was put an end to, & liberty 
was given to A., who was at that time yearly 
denant from B. of the land through which the 
drain ran, to change the drain of 1791, & to sub- 
stitute a new cut for conducting pure & clean 
water at the like rent of £2 2s. The new cut was 
made & used for pure water, & the old drain, as 
pltf. alleged, continued to bo used for foul water. 
In 1866 the land through which the drains ran 
was sold to U., & in 1867 A.’s yearly tenancy of 
the land was determined. In an action by A. 
in 1879 to restrain C. from interfering with his 
use of the ald drain, to which he claimed title by 
prescription from alleged open & uninterrupted 
use & enjoyment thereof from 1886 :---Held ; until 
1867 A. could not acquire an casement in the land 
of which he was yearly tenant, distinct from the 
use & enjoyment of such land, as against B., his 
landlord, &, assuming the open & uninterrupted 
user from 1836 to Tae heen ya he sie Loa 
to establish any title by prescription as ag }. 
—-~QUTRAM v. MAUDE (1881), 17 Ch. D. JOL; 50 
1. J. Ch. 783; 29 W. KR. 818. 

317. --—.]—In July, 1852, pité. purchased & 
took a conveyance of the freehold of a piece of 
land on which he had, in the same year, built two 
houses. In Sept. 1892, defts., who had, in 1891, 
purchased a Crown lease, which had been granted 
in 1826 by the Gomrs. of Woods & Forests under 
their statutory powers, of certain adjoining build- 
ings for the residue of a term which would oxpire 
in 1914, surrendered the lease to the Crown upon 
the terms of an agreement. with the Crown & the 
Comrs. that they, defts., should erect new build- 
ings in place of the old. & that, on completion, 
tiie Comra. should grant them a new lease. Defts. 
then proceeded to pull down the old buildings & 
erect new ones, which, pltf. complained, would 
obstruct the ancient lights in his houses. No 
new lease had yet been granted to defts. under 
their agreement. In an action brought by pltf. 
against defts. for an injunction to restrain them 





5, nomcmecas 2 Carmoaey . 


Raym. 266; 1 Salk. 363. : : i lights, pltf. con- 

Ann — . from obstructing his ancient lights, pill. ¢ 
legs dee) Bath Orrster OLE! ARIS! | tended that ho had acquired aa indetcasble right 
Thriscutt v. Martin (1849), 18 L. J. Ex. 291. i to light, not only as against defts. as lessees, ub 
318. .]-—Leasee for years cannot prescribe’ also as against the Crown as reversiOncrE i-— 
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Sect. 3.—By prescription: Sub-secta. 2, 3 d& 4, A] 


Held: (1) Prescription Act, 1832 (c. 71), s. 2, did 
not apply to the easement of light; (2) sect. 3, 
which applied to light, did not bind the Crown; 
(3) under the circumstances no lost grant of light 
could be presumed as against the Crown or its 
lessees; (4) as pltf. could not establish a right 
against the Crown as reversioner, he could not 
establish a right against the lessees, inasmuch as 
an easement, if acquired by prescription, either 
at common law or under the statute, must be 
absolute & not for a term of years. 

The whole theory of prescription at common 
law is against presuming any grant or covenant 
not to interrupt, by or with any one except an 
owner in fee... An easement for a term of years 
may, of course, be created by grant; but such an 
easement cannot be gained by prescription, &, 
not being capable of being so acquired, it docs not 
fall within the scope of Prescription Act, 1832 
(c. 71) (LINDLEY, L..J.)—WHEATON v. MAPLE & 
Oo., [1893] 3 Ch. 48; 62 L. J. Ch. 963; 69 1. T. 
208; 41 W. R. 677; OT. L. BR. 559; 37 Sol. Jo. 
615; 2 KR. 549, 0. A. 

Annotations :—As to (2) Consd. Kear v. Morgan, [1906] 2 Ch. 
406. Refd. A.-G. vr. Do Keyser’s Royal Hotel, [1920] 
A. As to (4) Consd. Kilgour vr. Gaddes, [1904] 
1K. B. 457; Fear +. Morgan, [1906] 2 Ch. 406. Refd. 


Richardson v. Grahuin, (1908] 1 K. B. 393 Cory ». Davies, 
[1923] 2 Ch. 95. 


Sec, also, Sub-sect. 6, C. (a4), post. 


SuB-SECT. 3.—WJAT KASEMENTS MAY BE PRE- 
SCRIBED FOR. 


318. Right must be capable of creation by 
grant.]—Nothing may be good by prescription, 
but that which may have beginning by grant, & 
also pois Saat is incident to the person, & cus- 
tom to some place, & holds place in many places, 
which cannot be by grant (Coxg, C..J.).—ROWLES 
v. MASON (1612), 2 Brownl. 192; 123 E. Rl. 892. 


819. ——.]—LocKwouv v. Woop, No. 3805, 
ante. 
820. ——.] — CREYKE vv. HATHMIELD CHASE 





ae Corrn. (1896), 12 T. L. R. 383; 40 Sol. Jo. 

321. Right must be capable of legal origin.|— 
JOHNSON ?. BARNES, No. 297, ante. 

322. —--—.]—A prescriptive right to a several 
oyster fishery in a navigable tidal river was proved 
to have been exercised from time immemorial by 
& borough corpn. & its lessees, without any qualifi- 
cation except that the free inhabitants of ancient 
tenements in the borough had from time im- 
memorial without interruption, & claiming as of 
right, exercised the privilege of dredging for 
oysters in the locus in quo from Feb. 2 to Haster 
Eve in cach year, & of catching & carrying away 
same without stint for sale & otherwise. This 
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usage of the inhabitants tended to the destruction 
of the fishery, &, if continucd, would destroy it :— 
Held: (1) the claim of the inhabitants was not 
1o a profit a prendre ix alieno solo; (2) a lawful 
origin for the usage ought to be presumed if 
reasonably possible; (3) the presumption which 
ought to be drawn, as reasonable in law & probable 
in fact, was that the original grant to the corpn. 
was subject to a trust or condition in favour of 
the free inhabitants of ancicnt tenements in the 
borough in accordance with the usage. 

(4) It is clear law that while you may by custom 
claim an easement to be enjoyed over the land of 
another, you cannot by custom claim a profit a 
prendre in alieno solo... . A fluctuating & un- 
certain body cannot claim a profit d prendre in 
alieno solo, & indeed cannot be the grantec of a 
several fishery or of any other kind of real property 
(LORD CAIRNS). 

(5) The owner of the profil a prendre may take 
it in person or by his servants. But he may also, 
whether the profit is in gross or appendant to land, 
get the benefit of his profil ad prendre, by sclling or 
letting an interest in it, for a longer or shorter 
term, to any person capable of taking such an 
interest, & so long as that interest endures the 
donee has an irrevocable licence to take so much 
of the profit (LorD BLACKBURN). 

(6) The Jaw is... that prescription can only 
be of something which could have a lawful origin 
at common law (LORD BLACKBURN).— GOODMAN 
v. SALTASH CoRPN. (1882), 7 App. Cas. 633 3; 52 
LJ. Q. B. 193; 48 L. T. 239; 475. P. 2763 3) 
W. BR. 298, U. L. 3 affy. S.C. sub nom. SALTASH 
CoRPN. v. GOODMAN (1881), 7 Q. B. D. 106, C. A. 
Annotations :—As to (2) Apld. Haigh v. West, [18931 2 Q. B. 

19; Eliot v. Bristol Corpn. (1895), 72 L. T. 752. Consd. 

A.-G. v. Wright, [1897 i x B. 318; Harris v. Chesterfield, 

}1911) A. &. 623. eld. Simpson v. Godmanchestor 

Corpn. (1895), 65 L. J. Ch. 154 :A.-G. v. Simpson, [1901] 

2 Ch. 671; A.-G. ». Tonkin (1901), 18 T. L. R. “03 
Mercer v. Denne, [1904] 2 Ch. 5343 Nesbitt. v. Mable- 
thorpe U. C., 11918] 2K. B. 1. As to (3) Consd. Harris v. 
Chesterfield, [1911] A. C. 623. Refd. Neill ». Devonshire 
(1882), 8 App. Cas. 135; Fe Free Fishermen of Faversham 
(Co. or Fraternity of) (1887), 36 Ch. D. 329; Re Christ- 
church Inclosure Act (1888), 38 Ch. I. 520; Re Norwich 
Town Close Estate Charity (1888), 40 Ch. D. 298; Re 
St. Stephen, Coleman Strect, Re St. Mary the Virgin, 
Aldermanbury (1888), 39 Ch. D. 492; ‘Tilbury v. Silva 
(1890), 45 Ch. D. 98; Haigh r. West, [1893] 2 Q. B. 19; 
Wheaton v. Maple, (1893) 38 Ch. 48; A.-G. v. Simpson, 
(1901) 2 Ch. 671; A.-G. v» Antrobus, [1905] 2 Ch. 188; 
Vitzbardinge v. Purcell, [1908] 2 Ch. 139; Foloy’s Charity 
Trustces v. Dudley Corpn., (1010] 1 K. B. 317; A.-G. 
v. Horner (No. 2), 1913] 2 Ch. 140. Ag to (4) Refd. Smith 
v. Andrews, [1891] 2 Ch. 678; Haigh v. West, [1893] 
2 Q. B. 19; Mitchain Common _Conservators v. Banks 
(1912), 76 J. P. 413. Generally, Mentd. Pooley’s Trustee 
v. Wetham (1886), 33 Ch. D. 763; Stanley v. Norwich 
Corpn. (1887), 3 T. L. R. 506; Blount v. Layard (1888), 
{1891} 2 Ch. 681, n.; 1. N. Comrs. v. Scott, Re Bootham 
Ward Strays, York, [1892) 2 Q. B. 152; Tyne lmprove- 
ment Comrs. . Imrie, A.-G. v. Tyne Improvernent Comrs. 
(1899), 81 L. T. 1743; Jte Church Patronage Trust, Laurio 
v. A.-G., [1904] 2 Ch. 643; Ze Allon, Hargreaves ». 
Taylor, [1905) 2 Ch. 400; R. v. Income Tax Special 
Comrs., Hz p. University College of North Wales (1908), 
98 L. T. 446; Johnston v. O’Neill, [1911] A. C. 5523 
Re Wedgwood, Allen v. Wedgwood, [1915] 1 Ch. 113. 
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PART III. SECT. 8, SUB-SECT. 3. 


3211. Right must be capabic of legal 
origin.J—Pitf. sought to recover 
damages against. deft. for obstructing 
him in the use of a way adjoining pltf.’s 
property which he claimed to enjoy 
y virtue of user by himself & those 
under whom he claimed for a period 
of forty years :—eld : the mere user 
by pltf., of the way in common with 
other parties, in the absenco of any 
legal right, would not entitle him to 
recover damages against deft. for 
obstructing the way.—ELis t. BLACK 
(1888), 7TH. & G, 2223; 71C. Lh. 1. 326, 
90; 14 8. C. Rt. 740.—CAN. 


321 ii. ——.}—In an action fur tros- | 


F 


pass deft. pleaded a right of way in 
gross, claiining the right to land at the 
shore & use the way in question :— 
Held: in order to succeed in defence, 
deft. must show that he used the land- 
ing & way “as of right,” & evon if 
during portions of each year deft.’s 
user was such as would in time give 
him an casement, the fact that, at 
another portion of the year, the user 
ecame permissive, rendered u navailing 
the previous adverse user. Semoble : 
a right such as was claimed could not 
be gained by prescription. HAYEA v. 


qa. Projection for ornamentation.)— 
There can be no prescriptive right to 


| 
| 


& projection which has been erected 
merely for the purpose of ornamenta- 
tion. —Nritra Kumari Dassr_v. 
PUPDOMONI BEWAH (1903), I. TL. HR. 30 
Calc, 503 ; 7 C. W. ° 649.—IND. 


vr. Building overhanging land of 
another.|—- Where &® man erects a 
building overhanging the land of 
another, he commits a trespass for 
which an action will lic against him & 
he will by prescription acquire a right 
to the space occupied by such projection 
& the right to maintain it in its position. 
—RATHINAVELU MUDALIAR t. KOLAND- 
AVELU PILLAI (1906), I. L. R. 20 Mad. 


511.—IND. 


s. Rtighkt to appropriate water.}— 


Part JII.—Creation or EASEMENTS. 


323. ——.]——_ A district 
sewage from the town of E. in their district 
through a sewer made in 1874 by their pre- 
decessors; the outfall was in a tidal estuary 
below low-water mark. Pltf. held oyster beds 
upon the foreshore at E. by a possessory title 
acquired against the lord of the manor, who had 
had the foreshore, & a several fishery over it. 
These beds had been rendered unfit for the storage 
of oysters by the discharge from defts.’ sewer. 
Since 1892 there had been an increase in the 
volume & changes in the quality as well as in the 
method of discharge, of the sewage. In an action 
commenced by pltf. in 1902 to recover dumages 
against defts. for the pollution of his oyster 
beds :—Held: . (1) pltf. had a right to maintain 
the action; (2) defts. had no prescriptive right 
to discharge sewage so as to contaminate the 
oyster beds, they having by their acts of com- 
mission since 1892 brought about such con- 
tamination; (3) defts., as a local authority had 
no common law right to discharge sewage into the 
sea so as to contaminate the oyster beds, &, 
therefore, pltf. was entitled to damages. 

It is an unquestionable principle of our law that, 
where there has been long-continued enjoyment 
of an exclusive character of a right of a property, 
the law presumes that such enjoyment is rightful, 
if the property or right is of such a nature that 
it can have a legal origin (FLY TCcHER-MOULTON, 
L.J.).—FostEn v. WARBIANGTON URBAN COUNCIT, 
[1906] 1 K. B. 648; 751. J. K. B. 514; 94 1. T. 
876; 70 J. P. 233; 54 W. R. 5753; 22 1. L. R. 
421; 4.L. G. R. 735, 0. A. 


Annotations :-—As to (1) Folld. Owen v. Faversham Cerpn. 
Sparae tts J.P. 33. d. Jones v. Llanrwst U. C., 1911] 


324. ———-.] —In answer to an action by the 
owner of an oyster fishery for an injunction to 
restrain a municipal corpn. from discharging 


council discharged | pltf.’s oyster beds, defts. 


| 


| 
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. leaded that they had 
a right both at common law & by prescription 
to discharge their sewage into the sea :—Held: 
on the authority of Foster v. Warblington Urban 
District Council, No. 323, ante, defts. had no 
right to discharge sewage into the sea so as to 
cause a nuisance, & an injunction ought to be 
granted.—-OWEN 7. FAVERSITAM CORPN. (1908), 73 
J.P. 33, C. A. 

825. Easement for term of years.]---WHEATON 
v. MAPLE & Co., No. 317, ante. 

Under doctrine of a lost grant.]—Scc Sub-scct. 
5, B., post. 
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Sun-sectT. 4.—PRESCRIPTION AT COMMON LAW. 
A. Nature of User. 

326. Must be open.|—(1) Pitf. was the owner 
of a house built on a hill having a descent towards 
the west. Next to plitf.’s house was one belonging 
to another person, which adjoined a house belong- 
ing to defts. For upwards of thirty years the three 
houses had been out of the perpendicular, leaning 
towards the west. ‘There was no evidence how 
the leaning originated, but it might have been 
scen by any person passing in the street. It 
did not appear when the houses were built, or 
that there had been any connection between them 
either in title, possession, or occupation, ‘The 
lease of defts.’ house, which was the lowest or 
westernmost, having expired, & the house being 
out of repair, defts. agreed with one Rh. that Rh. 
should pull down the house & rebuild it, & that 
defts. would then grant R. a lease. IR. pulled 
down defts.’ house. ‘The house adjoining sank 
further towards the west, & pltf.’s house, having 
lost its support, then fell down :-—Held: defts.’ 
house not adjoining pltf..s house, pltf. had ac- 
quired no right to have his house supported by 
defts.’ house. 


untreated sewage into tidal waters so as to pollute 


An easement to appropriate the water 
of a stream in a particular way, as by 
a dam to turn the water in a particular 
direction, may be acquired by an ex- 
clusive enjoyinent for twenty years ; 
& where such right is once created it is 
poe & ee ives rE in- 

‘itancce.—-MCLEAN v. DAVIS 65), 
6 All. 266,.—-CAN, ‘ 


t. Licence to use drain.j)—A 
farmer consented to water, which came 
through a culvert, being carried off by 
iveans of a drain which he dug himsclf, 
across one corner of his farm, There 
was no agreement in writing, nor was 
there any expenditure of public money 
on the drain, & there was no considera- 
tion given for the use of the drain -— 
Held: there way only « licence to use 
the drain & such licence was revocable. 
The cause was a recurring one which 
would ripen into an easement by pre- 
scription if permitted to continue long 
enough to become such. —TAYNMOR 1. 
COLLINGWOOD (1905), 6 O. W. It. 261; 
10 O. L. kh. 182.—CAN. 


PART III. SECT. 3, SUB-SECT. 4.- -A. 


$26 i. Must be open.|—To establish 
uw right of way the facts must show a 
bond fide user of the disputed way for 
some intelligent & definite purpose & 
for a period or at time cloarly stated.— 
O’MARA t. EDEN (1892), 40 N.S. RK. 
172, n.—CAN. 


326 ii. -J—Where the evidence 
given on behalf of pitf. in an action 
for obstructing a right of way, showed 
3an open & continuons wer by pitf. & 
her husband extending over a period 
of 43 years :—Held : it was not incum- 
bent upon pltf. to show affirmatively 
that deft. had notice.—BAKER v. 
AcaDIA CoaL Co., Lrp. (1893), 25 





N.S. Tt. 364.-~-CAN. 


826 iii. — -—.] — TMRNAN 1. EFLINN 


326 iv. —-—.] ~The enjoymont by 
a of light & air through aperfires 
n the wall of his house, when it is 
open & manifest, not) furtive or in- 
visible, & when it. is not had in such 
wise as Lo involve the admission of any 
obstructive right In the owner of the 
servient tenement, is an enjoyraent ‘* as 
of right ’ within Act 15 1877, 6. 260.--- 
MATHURADAS NANDVALABE ot. BAL 
ay (1883), I. L. Ue 7 Bom. 522.-— 

326 v. —-.] -If a person walks 
along the land of another for the bene- 
ficial enjoyment. of other land, & if 
the enjoyment. of the other’s land does 
not amount to exclusive possession, 
there is no reason why his walking 
along the land witbout the permission 
of the true owner & in the assertion 
of a right to walk should not creato 
in favour of the enjoyer a prescriptive 
right of casement, simply because, he 
inistakenly supposes that he is the 
owner of the land or asserts that his 
act of enjoyment is sufficient to give 
him the ownership by prescription. 
The mere claim of te higher right of 
ownership would not, prevent & person 
from acquiring the lesser right of casc- 
ment provided he could show that he 
asserted certain rights of enjoyment 
over the Jand In question for the benefit 
of another land belonging to him. 
Kasements Act, 8. 15, docs not require 
that the title sbould be clajined as an 
easement, but only requires that the 
enjoyment should possess two pro- 
pertics, viz. (i) that it must be as of 
right without interruption & (if) that 
it must be us an casement. The first 


a 
ne 


quality is intended to show that 
cujoyment by license or winder a con- 
tract which would not amount to a 
grant of an casement, would bo effectual 
to create aw right af prescription, The 
other quality is that the onjoyment, 
should be as an casoment, & not that it 
should be in the assertion of a claim of 
an casement.—KONDA vo, RAMASAML 
(191%), LL. R. 38 Mad. 1.—IND. 


326 vi. ---—.} —A farm golely in the 
occupation of the grandfather of both 
tf, & deft. was afterwards divided 
yy their fathers, who got one receipt 
from the landlord, There were sub- 
sequently judicial rents fixed on both 
holdings. Pltf. had a right. of wa a é 
»mrescription through deft.’s yard, & 
n l8s2 pitt. & deft. both made a raised 
cart-passage (hrough the yard, which 
pitf. used without interruption until 
1896 :—Held: pitf. had a right of way 
over the raised passage. —MANUONY ¥. 
ts (1897), SLL i. T. 100, 165,— 


$26 vii. ——-.]—Where pltf. obtained 
a presontinent under Grand Jury Act, 
4. 60, to close up & TWeless road, & had, 
after he obtaincd the presentment, 
incorporated one fork of tho road with 
his own land, but had permitted doft., 
who had a private right of way over the 
road, to use the other part of it for 
ton years afterwards :—/feld: — deft. 
had acquired a private right of way 
over the road, & was not affocted by 
the presentment. obtained by bar 
O’Keerres vv. DroMmey (1897), 32 
1. L. T. 47.—IR. 

826 viii. .}—A negative servitude 
cannot be acquired by prescription 
unless there has intervened somo ac 
by which the person claiming Jt has 
usserted it, & the opposing purty bax 
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Secl. 3.-—By prescription: Sub-sect. 4, A. & B.} 


Qu.: whether he would have acquired any such 
right if pltf.’s house had immediately adjoined 
defts.’ house. 

(2) Supposing it [the right of support] does 
exist it must be either as a matter of absolute 
right, or as a matter of prescription, or under the 
Prescription Act, or as founded on some supposed 
lost grant. In any of these cases it can only exist 
if the benefit was onc that was enjoyed as of right, 
which cannot be unless it was openly & visibly 
enjoyed. An enjoyment must neither be v1, 
precario nor clam, it must be open (BRAMWELL, B.). 
-——-SOLOMON v. VINTNERS’ Co. (1859), 6 H. & N. 
585; 28 L. J. Ex. 870; 33 L. T. O. S, 224; 23 
J.P. 424; 5 Jur. N.S. 1177; 7 W. BR. 613; 157 
kK. R. 970. 

Annotations :—As to (1) Refd. Hunt v. Poake (1860), John. 
705; Dalton v, Angus (1881), 6 App. Cas. 740; Lemaitre 
v. Davies (1881), 19 Ch. D. 281. 4a to (2) Consd. Dalton 
v. Angus (1881), 7 App. Cas. 740; Union Lighterage Co. 
v. London Graving Dock Co., [1902] 2 Ch. 557. Generally, 
Mentd. Russell v. Watts (1885), 10 App. Cas. 6590. 

3827. Must be physically preventible— Or action- 
able.)|—Strurces v. BripuMaNn, No. 57, ante. 

3828. Must not be precarious.) ——'TOMSETT v. 
WALLIS (1896), 40 Sol. Jo. 498. 

Under doctrine of lost modern grant.]—See Sub- 
sect. 5, D. (b), post. 

Under Prescription Act, 1832 (c. 71).]—-Sce Sub- 
sect. 6, C. (b), post. 





B. Length of User. 


Under doctrine of lost modern grant.|-—Sce Sub- 
sect. 5, D. (c), post. 

Under Prescription Act, 1832 (c. '71).]--Sec Sub- 
sect. 6, O. (c), post. 

3829. Presumption of immemorial user—From 
long modern user—Unless contrary proved.]—(1) 
When rights are claimed by prescription, the jury 
ought to be directed, that from modern usage they 
are warranted in presuming that the right claimed 
is immemorial, unless they are satisfied of the 
contrary by other evidence. 

(2) A port may be created in modern times, 
with a right to receive a port duty from all who 
come within its limits. A port duty ea vi lermint 


implies a consideration for it.— JENKINS v. HARVEY ' 


(1835), 1 Cr. M. & R. 8773; 1 Gale, 23; 5 Tyr. 
326; 5 L. J. Ex. 17; 149 EB. R. 1886; subsequent 
proceedings, 2 Cr. M. & R. 893. 


Annotations :—As to (1) Consd. Brune v. Thompson (1843), 
4Q. B. 543; Shophard v. Payne (1864), 16 C. B.N. 8S. 
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132; Bryant v. Foot (1868), L. R. 3 Q. B. 497. Refd. 
Nowoastle Master Pilots v. Hammond (1849), 4 Exch. 
285: Newcastle-upon-Tync, Pilo 
(1852), 2K. & B. 428, n.; B 
60. B. N. 8. 299; r 

Norfolk v. Arbuthnot (1879), 4 O. aeek 


92 L. T. 401: 
290: Brocklebank ». Thompson, [1903] 2 Ob, 344 


Q . Northumberland v. Houghton (1870), 22 L. T. 
Consd, Brecon Markets Co. v. Neath & Brecon Ry. 


(1872), L. R. 7 0. P. 556. 

330. —— .|—PItf. & deft. were the 
occupiers of adjoining closes. A natural brook 
flowed through part of deft.’s land, & an artificial 
channel had at some remote period been cut 
through his land, by which the water of the brook 
was diverted so as to irrigate his flelds, & after- 
wards returned to the brook. As far back as living 
memory went, the occupiers of pltf.’s land had 
been accustomed in the summer to go upon deft.’s 
land & place sods in the brook in the artificial 
channel, so as to turn the water down the channel 
& thence into a pit on pltf.’s land, where it was 
used for watering their cattle. In doing this 
they had never been interfered with, until the 
hindrance complained of in the action. In an 
action for preventing the water from flowing to 
pltf.’s land along the watercourse, the judge 
directed the jury that if the occupiers of pltf.’s 
land had at all times, as their need might require, 
at their will & pleasure & without interruption, 
exercised the right of turning the water from the 
brook into their own land, they would be justified 
in returning a verdict for pltf.:—Held: this 
direction was correct, as such enjoyment & acts, 
which without the existence of the casement would 
be tortious, were evidence of the right to the water, 
& the fact of the channel along which the water 
flowed being artificial did not prevent the right 
being acquired, there being nothing to show that 
the artificial channel was made for a mere tem- 
porary purposc.—BEESTON v. WEATE (1856), 5 
kK. & B. 086; 25 L. J. Q. B. 115; 26 L. T. O.S. 
972; 20 J. P. 452; 2 Jur. N. S. 540; 4 W. R. 
325; 119 E. R. 748. 


Annotations :—Mentd. Sampson v. Hoddinott (1857), 1 

G. BN. S. 590; Simpson v. Godmanchestor Corpn. 
(1894), L. J. Ch. 837; Roborts v. Fellowes (1906), 94 
L. T; 2 d. 


331. -—-— ——— ~——-.]|— JOHNSON tv. BARNES, 
No. 207, aule. 

332. What time sufficient—Twenty years.|— 
DARWIN v. Upton (1786), 2 Wms. Saund. 175 ¢; 
85 HK. R. 927. 

Annotations :-—Consd. Angus v. Dalton (1878), 4 Q. B. D. 


62. Refd. Blankloy v. Winstanley (1789), 3 Torm Rep. 
O70 ; Read v. Brookman (1789), 3 Term Rop. 151; Dalton 
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yielded to that asscrtion.—JoRDAAN 
‘ WINKELMAN (1879), Buch. 79.—~ 

826 ix. -}—Pltf. claimed, inter 
alia, a declaration that he was entitled 
by virtue of prescriptive user to tho 
unobstructed enjoyment of a road in 
front of his business premises :— 
Held: in the absence oF proot thai pltf. 
or his predecessors h continuously 
during a period of thirty years, madc 
adverso user as of right of tho road 
claimed, the action must fail.— WALKER 
v. GravAM’s Town, TOWN COUNOILL 
(1895), 16 BE. D.C, 49.—8, AF, 


PART III, SECT. 8, SUB-SEOT. 4.—B. 


$382 i. What time sufficient—7 
years.}—Twenty years’ user will legiti- 
mate an easement affecting private 

roperty, but not a nuisance.—R. v. 

REWSTER (1859), 8 C. P. 208.—CAN. 





332 fi. ——- ——~-.]—- An uninter- 
rupted user of the lund of another for 
twenty years, with the knowledge of the 


thet elaee pace a right of wa f or 
f EY v. HAMLI 
4 Nfld. L, R. 285.—NFLD, ‘ 


332 ili, ——- ——.]}—Defts., being tho 
holders of land situated below a tank, 
had, for a period of over twenty years, 
Le means of a dam, rai the cali 
of the tank higher than its crost level. 
Tho offect had been to collect an in- 
creased quantity of water in the ea 
& from time to timo, to_ throw i 
back on to piltfs.’ lands, which 
wore situated above the tank. Pltis. 
lands were thus submerged. 
suit de by pltfs. against defta., 
for an order that the dam placa by 
defts, on the calingula should bo 
removed so that water should be 
stored in the tank only to the height of 
the crest level of the calingula :-——Held : 
dofts. conden one right bel es 
they had been prov ave acd ; 
Semble: notwithstanding that right, 
Itfs. were entitled to take measures 
0 save tae lands uur Maite eee 
me ——NARAYANA RE - 
KATA CHARIAR (1900), I. L. R. 24 Mad. 
202.—IN e 

$382 iv. ——:--———. }- Where there had 
been twenty yoars’ enjoyment of a way 
as of right prior to Jan. 1, 1885, the 
date of the coming into operation of 


Land Transfer Act, 1885, & such enjoy - 
ment had continued thoenceforward to 
the date of the action:—~Held; a 
prescriptive Tight to the easement had 

n ostablished, & the owners of the 
dominant tenement were entitled to 
have a memorial of the easement 
entered upon the certificate of title 
to the servient tenement.—SMITH ». 
CHrisT!® (1904), 24 N. ZL. R. 561.— 


$382 v. -]—— Defts.’ pre- 
decessors in titlo acquired cortain lands 
in 1881, upon which they, in 1882, 
erected konnels for hounds. Certain 
other buildings were also erected, in 
which they boiled down the carcases 
of animals for the purpose of supplying 
the hounds with food. Dofts. were 
registered under Unclassified Societies 
Registration Act, 1895. Pltf.’s hus- 
band acquired the land adjoining 
defts.’ property in 1886. Prior to thia 
the previous owners of this land had 
occupied a house near the kennels, 
but not made any complaint re- 





spec @ nuisance arising there- 
from. he house occupied by pltf. & 
her family was erec further away 


* 
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v. 1881), 6 App. Cas. 740. Mientd. Cross v. 
Uses 2B. & C. 686; Esdaile v. Payne (No. By ape 


333. ——.]-— PREscoTT ». PHILLIPS 
(1798), cited 6 East, at p. 213; 102 E. R. 1268. 
Annotation :—Mentd. Mason v. Hill (1833), 5 B. & Ad. 1. 

384. ——~.] — STANSELL v. JOLLARD 
(1803), Selwyn’s N. P. 11th ed. Vol. I., p. 457. 


Annotations :—Conad. Solomon v. Vintnors’ Co. (1850), 4 
H, & N. 585; Dalton v. Angus (1881), 6 App. Cas. 740. 
Refd. Hide v. Thornborough (1846), 2 Car. ty Kir. 250; 














Humphries v. Brogden (1850), 12 Q. B. 7393; Rogers v. 
Taylor (1858 30 1. T. 0. 8. $21; W : 

(1866), 14 Ted 167, eer ee 
3385. — ———.J]—(1) The owner of land, 


through which a river runs, cannot by enlarging a 
channel of certain dimensions through which the 
water had been‘used to flow before any appro- 


prejudice of any other landowner lower down the 

river, who had at any time before such enlarge- 

ment appropriated to himself the surplus water 
which did not escape by the former channel. 

(2) The gencral rule of law is . . . that, indc- 
pendent of any particular enjoyment used to be 
had by another, every man has a right to have the 
advantage of a flow of water in his own land 
without diminution or altcration. But an adverse 
right may exist founded on the occupation of 
another, & though the stream be either diminished 
in quantity or even corrupted in quality, as by 
means of the exercise of certain trades, yet if the 
occupation of the party so taking or using it have 
existed for so long time as may raise the pre- 
sumption of a grant, the other party whose land 
is below must take the stream subject to such 
adverse right (Lorn ELLENBOKOUAUH, (.J.). 

(3) I take it, that twenty years’ exclusive 
enjoyment of the water in any particular manner 
affords a conclusive presumption of right in the 
party so enjoying it, derived from grant or Act 
of Parliament (LORD ELLENBOROUGH, C.J.).— 
BEALEY v. SHAw (1805), 6 East, 208; 2 Smith, 
K. B. 321; 102 KE. R. 1266. 

Annotations :—As to (1) Consd. Williams v. Morland (1824), 
2B. & C. 910; Mason v. Hill (1833), 5 8. & Ad. 1. Refd. 
Saunders v. Newman (1818), 1 B. & Ald. 258; Wilts & 
Berks Canal Navigation Co. +. Swindon Water Works 
Co. (1873), 9 Ch. App. 453, n.; White v. White, [1906] 
A.C.72. 4s to (2) Consd. Mason v. Hill (1833), 6 KH. & Ad. 
1; Angus v. Dalton (1877), 3 Q. B. D. 85. Refd. Cross v. 
Lewis (1824), 2 B. & C. G86; Canham v. Fisk (1831), 2 
Cr. & J. 126; Liggins v. Inge (1831), 7 Bing. 682. As to 
(3) Consd. Angus v. Dalton (1877), 3 Q. B. D. 85. Refd. 
Cross v, Lewis (1824), 2 B. & C. G86. 

336. |j—In an action to try a right 
of way, the jury inquired whether twenty years’ 
occupation, without permission would create the 
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right, to which the judge replied that it would 
not, though it} was evidence of a grant, adding, 
that in the particular case there was clear evidence 
of pees :—Held: there was no misdirection. 
— RoBerts v. WILLIAMS (1846), 8 L. T. O. 8S. 138. 

337. ——,]—It is sufficient primd facie 
proof of a prescription for a general easement, as 
& right of way for all purposes, to show the actual 
exercise of the right for more than twenty years 
for all the purposes to which the use or enjoyment 
of the premises at different times required its 
exercise, although, for some of those purposes, it 
appears that it was first used in fact within that 
period. 

Hence, where a right of way was pleaded for 
cattle & carts, & it appeared that the right had 





priation of it by another, divert more of it to the | D°cn used for cattle for more than twenty years, 


& had for the first time been used for carts within 
that period, on the first occasion which had arisen 
requiring its use in that manner :—Held: the 
evidence was cnough to go to the jury, as raising 
a@ presumption that the right had existed to the 
general extent to which it was claimed. although 
it had not been exercised for a period so long as 
in itself to create a prescription.— DAR# v. HeATu- 
COTE (1856), 25 L. J. Ix. 245. 

338. ——.|—Upon a plea of an in- 
memorial right of way, private, there must be 
evidence of a user for at least twenty ycars as of 
right, in order to make out a primd facie case in 
support of it, & if during part of the time, & for 
more than twenty years before the alleged tres- 
passes, there has been a uscr of a way Icss con- 
venient it will be for the jury, on the whole of the 
evidence, & especially with reference to the non- 
user for so many years before the time of the 
trespass, to say whether the alleged way was ever 
acquired as of right, or whether it was abandoned, 
that is, whether it existed, & was a subsisting 
right, at the time of the alleged trespasses. 

At common law twenty years’ uninterrupted 
user as of right will be primd facie evidence of the 
right liable to be rebutted. Under Prescription 
Act, 1832 (c. 71), a twenty years’ user as of right 
down to the time of action is required. There 
must be twenty years’ user as of right, at all 
events (WiLLEs, J.).—-DARLING v. CLUE (1864), 
Al. & BF. 32u. . 

339. —-— Thirty years.|---(1) Damages were 
given on the ground of implied covenant in respect 
of an obstruction of access of air to a slaughter- 
house which had been used for upwards of thirty 

cars. 

(2) The right to have an access of air to an 
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from the kennels than the former house. 
The number of hounds kept by defts. 
oe their kennels fluctuated from time 
to have been made by pltf. or by any 
of her family till shortly before the 
action commenced :—Held : defts. had 
coat Cea a a prescriptive right to com- 
mit the nuisances complained of, 
from twenty years uninterrupted user, 
notwithstan the fact that deftas. 
were not the same body which had 
existed prior to Unclassified Socictics 
Registration Act, 1895, & piltf.’s 
occupation of the adjoin pro 

had not commenced ti 1 
AUCKRAN v. PAKURANGA HUNT CLUB 
(1904), 24 N. Z. L. nr. 235.—N.Z. 


a. ——— Twenty-nine years.)—-On 
May 1, 1873, T. conve ad a tract of 
land known as “‘ the mill lot,’’ to the 
firm to T. N. & Co., of which he & 
M. were members, “ reserving a right 
of way at the nearest good eagcny 
Place below the mill dam from the sai 

road for the use of M., aforesaid, 
his heirs & assigns forever: At the 


time, but no complaint oppvared - 


mm ee ee ee et ee = 


time T. owned land on the opposite 
side of the river, & immediately north 
of the latter land, & of the will lot, 
was land which hyd been previously 
K0ld by T. to M., who had possessed 
& used it for some years, but the only 
legal title to which, so far as proved, was 
convoyed by two deeds from the heirs 
of T., made in 1880 & 1885 respectively. 
The way referred to was intended to 
be used in connection with this land 
afterwards known as the McDougall 
land. In July, 1883, M. acquired full 
right, title & interest in the mill lot 
in fee simple, & from that time until 
Oct. 17, 1885, he was the owner of both 
the dominant & servient teneweonts, 
M.. prior to the conveyances to defts., 
had used the way continuously for 
a period of 29 years. In an action 
of trespass brought against defts., 
who claimed under M., & rought to 
continue tho use of the way, defta. 
pleaded a way by grant. or prescription : 
—RHeld: the evidence of continuous 


user was not sufficient in the circum- | e Se aha contindously aurig i 


stances to the right as 
claimed.—McDoNAaLp v. McDOUGALL 


(1897), 30 N.S. It. 208.— CAN. 

b. —— Thirty-seven yours. )--MY ins 
v. JOHNSON, [1923] 4 D. Ta. R. 1152 5 
(1922), 52 O. L. lt. 658.—CAN. 


co. —— Twelve years. }-—Where a inan 
erccts & building overhanging the land 
of another, he commits a trespass for 
which an uction will He against him 
& be will by prescription acquire a 
right to the space oveupled by such 
rojection & the right to maintain it in 
lta position. A cornice Gvernengiay 
& neighbour's land cannot be remove 
by such neighbour, if it bas been in 
pease for or than Ewulve Arg a 
LATHINAVELU MUDALIAR ¥. - 
AVELU Prat (1906), 1. L. Ht. 29 Mad. 
FD | 1,---IND. 

3391. —— Thirty years.) — Pitt, 
claimed, infer alia, a declaration 
that he was entitled by virtue of 


' prescriptive user to the unobstru 


njoyment of a road in front of his 
“nl Aion premises :—-Held: in tho 
alwence of proof that pitf. or his pre- 


period of thirty years, made adverse 
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Sect. 3.—By prescription: Sub-sect. 4, B., C. & D.; 
sub-sect. 5, A.] 


aperture in a dwelling-house or a building occupied 
by human beings, or for the purposes of trade or 
otherwise, exists undoubtedly, because the right 
to have air coming to a window is not a thing 
whieh has been disputed or can be disputed. It 
appears to me that the right is not one which 
can be claimed by grant, because it is not a thiny 
which is to be used by the grantee on the soil ot 
the grantor. It is, therefore, not a subject of 
aap Spite because prescription is the implica- 
ion of a grant, but it has been put upon a covenant, 
that the law would imply, not to interrupt the free 

use of the air (Fry, J.).——H An. v. LICHFIELD 
BREWERY (Co. (1880), 49 L. J. Ch. 655; 43 L. T. 
380; 45 J. P. 53. 


Annotations :—As to (1) Distd. Harris v. De Pinna (1886), 

33 Ch. D. 238. Consd. Chastey v. Ackland, [1895] 2 Ch. 

89. d. Aldin v. Latimer Clark, Muirhead, [1894] 

. As to (2) Consd. Dalton v. Angus (1881), 6 

App. Cas. 740; Harris »v. De Pinna (1886), 33 Ch. D. 238. 

Retd. chastey «. Ackland, [1895] 2 Ch. 389; Cahblo v. 
Bryant, [1908] 1 Ch. 259. 


C. How Prescriptive Light Defeated. 

340. By proof of commencement within legal 
memory.]—An action for nuisance does not lie 
for stopping another’s lights though they have 
continued for forty years—LBowry & PorPr’s 
CASE (1588), 1 Leon. 168; 74 Is. R. 1553 sub nom. 
Bury v. Popes, Cro. Eliz. 118. 

Annotations :—Consd. Bryant v. Lef ver (1879), 4 CG. P. D. 

W725 Dalton v. Angus (1881), 6 App. Cas. 740. 


a. 
Palmer v. Fleshicr (1664), 1 Keb. 794: Lussell »v Watts 
(1885), 53 L. 'T. 876. 


341. -j—In the case of an injury done to 
church lands, by a rivulet) being penned back 
upon them by a headstock, the proof of the exist- 
ence of the headstock for about 20 years, though 
it would be evidence of a grant in other cases, is 
not suflicient to warrant the continuance of it. 
For the grant of the prior incumbent will not bind 
the successor. But it may be used as evidence 
to show an ancient grant; yct even that cannot 
be, if the commencement of the first erection be 
shown, for that rebuts the presumption of 
rp ted a v. NIXON (1806), 3 Smith, K. B. 


342. ——.j|—The parish church of St. N,, 
Arundel, regarded as one building, is a cruciform 
church with a central tower; the portion cast of 
this tower is called the Fitzalan Chapel, & occupies 
the place commonly filled by the chancel. PItf. 
claimed this portion of the building as his private 
property, & built a wall across the west end of it, 
80 as to separate it structurally from the rest of 
‘the church. Deft. pulled down part of this wall, 
alleging that the chapel known as the Fitzalan 
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uscr as of right of the road claimed, the | 
action must fail.—-WALKER v. GRAHAM’ 
Town, ‘TOWN CouNcilL (1895), 16 
K. D. C. 49.—-S. AF. 

339 ii. -——- ———-.]— Semble : a ser- 
vitude of public outapan can be 
constituted in favour of the general 
travelling public by immemorial uscr. 
In an action for a declaration that no 
right of outspan cxisted over plaintiff's 


| 
| suc 
| 
farm, the oeovidence showed that 
| 


271.—IR. 
although for a period of thirty years d. 
some members of the pe had used 
the outspan without hindrance, others 
had used it with the leave of the owner 
& upon payment :—/eld 
of user nec vi, nec clam, nec precario 
for thirty years had failed, pltf.’s con- 
tention must be upheld.— Du Toit 





as proof 


v. ABERDEEN DIVISIONAL COUNCIL : 
(1910), C, P, D. 477.—-S, AF. ! 
339 ili, ——— ——.]—A prescriptive | 165.—S. AF. 





right of way may be acquired in respect 
of one tenement by user for forty 
yoars, against another held for a term 
of years under the same landlord ; 
right is not necessarily deter- 
mined upon the expiration of tho 
lease, when the tenant of the servicnt 
tencment continucs 
upon the same terms 
AHRY v. DwYER (1879), 4 L. HR. Ir. 


Period u 
achen person in possession can prevent 
trespass.}—Inasmuch as there can_ be 
no acguisition by prescription of a 
right of road unless there has been an 
adverse user, the period of prescription 
can only begin to run from the time 
when someone is in possession of the 

roperty who can prevent trespass.— , 

ARNI v. MACDONALD (1876), Buch. 


HASEMENTS AND PROFITS A PRENDRE. 


; Chapel was the chancel of the parish church, &, 
even if it were not, still that the parishioners were 
entitled either by prescription at common law, or 
by virtue of a lost grant, or under the Prescription 
Act, 1832 (c. 71), to light from this chapel. HEvi- 
dence was given of numerous acts of exclusive 
ownership by pltf. & his ancestors for more than 
300 years; documentary evidence of title to the 
same effect was produced :—Held: the evidence 
showed that the disputed building was not the 
chancel of the parish church, but had always been 
the property of pltf. & his predecessors in title, & 
the claim to light could not be maintained on any 
of the grounds set up by deft. 

I have some doubt whether this church Is a 
building within Prescription Act, 1832 (c. 71), 
s. 3 (BRAMWELL, L..J.)—NORFOLK (DUKE) v. 
ARBUTHNOT (1880), 5 O. P. D. 390; 49 L. J. Q. B. 
782; 437. T. 302; 44 J. P. 796, C. A. 

Refd. Proud v. Price (1893), 62 1. J..Q. B. 
490; n tv. Maple, [1893] 3 Ch. 48. Mentd. 


Halliday v. Philipps (1889), 6 T. L. R. 281; Fowke v. 
Berington, [1914] 2 Ch. 308. 


343, ——.]— By an inclosure award in 1804 
certain common lands were allotted to three ad- 
joining owners, including the respective pre- 
decessors in title of pltf. H. & of deft.’s lessor, & 
a private carriage road was awarded to the same 
persons leading from a certain named point to 
deft.’3 farm. 'The awarded road was never used 
or even set out, & part of the homestead & out- 
buildings of pltf.’s farm had stood for many years 
upon part of the admitted site of the awarded 
road. ‘he evidence showed that, until the com- 
mencement of the dispute giving rise to this 
action, deft. & his predecessors in title or occupa- 
tion had for a period extending so far back as 
living memory went, openly & uninterruptedly 
used a private road running across part of pltf.’s 
farm & in a direction parallel to the admitted 
course of the awarded road. There had been 
unity of possession of pltf.’s & deft.’s farms from 
1889 to 1905. In an action by plitf. H. & his 
tenant for an injunction to restrain deft. from 
using the road in question :—Held: in the cir- 
cumstances & on the evidence this was a case in 
which a lost grant of a right ot way over the road 
in dispute ought to be presumed, & consequently 
the action failed. 

Nor could he have succeeded upon a claim for 
prescription at common law because I consider it 
to be tolerably plain, for various reasons, that the 
existence of the right of way claimed, if it does 
exist, originated & commenccd at a date long 
subsequent to the reign of King Richard I.—in 
fact, very little more than one hundred years ago. 
Deft., thereforc, has to base his claim upon the 
existence of a grant not produced (JoycE, J.).— 
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PART III. SECT. 3, SUB-SECT. 4.—C. 
e. Consideration given by tenant of 
dominant tenement—To nt of servi- 
ent tenement—Wiether owner bound.]|— 
After a right of way had been cnjoyed 
four more than the period necessary 
to obtain title thereto by prescription 
the tenant of the duminant tonement, 
without the knowledge of the owner 
ve to the tenant of the servien 
nement two pairs of shocs as con- 
sideration for the exerciso of the 
right :—JIeld: even if an act of this 
| kind could in any ovent affect the right 
that had been acquired the owner of 
the dominant tenement was not bound 
by what the tenant did without his 
authority.—KeER v. Lirvrte (1898), 25 
A. Kh. 387,—CAN. 
f. Non-user.}—Mere non-user, cven 
‘ for a period exceeding the period of 
i prescription, of a street laid out upon 


occupation 
as before.--- 


in 


runs from time 
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Part III.—CreEation or EASEMENTS. 


HULBERT v. DALE, [1909] 2 Ch. 570; 78 L. J. Ch. 
457; 100 L. T. 777; affd., [1909] 2 Ch. 578, O. A. 


344. Ancient grant without date.]|—An ancient 
grant, without date, does not necessarily destroy 
a prescriptive right; for it may be either prior 
to time of memory, or in confirmation of such 
prescriptive right; which is matter to be left to 
a jury.—ADDINGTON v. CLODE (1775), 2 Wm. BI. 
989; 96 EH. R. 581. 


an cauions :~—Refd. Welcomo v. Upton (1839), 5 M. & W. 


D. Pleading and KHvidence. 
See Sect. 5, post. 


SuB-stcrT, 5.—THE DOCTRINE OF A LOST MODERN 
GRANT. 
A. Origin and Application of Doctrine. 


345. Origin of doctrine.|—-The judges set their 
ingenuity to work, by fictions & presumptions, 
to atone for the supincness of the legislature, & to 
amend, so far as in them lay, the Jaw, which I 
cannot but think they were bound to administer 
as they found it. They first laid down the some- 
what startling rule that from the usage of a life- 
time the presumption arose that a similar usage 
had existed from a remote antiquity. Next, as 
it could not but happen that, in the case of many 
private rights, especially in that of easements, 
which had a more recent origin, such a presumption 
was impossible, judicial astuteness to support 
possession & enjoyment, which the law ought to 
have invested with the character of rights, had 
recourse to the questionable theory of lost grants. 
Juries were first told that from user, during living 
memory, or even during twenty years, they might 
presume a lost grant or decd; next, they were 
recommended to make such presumption; & 
lastly, as the final consummation of judicial 
legislation, it was held that a jury should be told, 
not only that they might, but also that they were 
bound to presume the existence of such a lost 
grant, although neither judge nor jury, nor any 
one else, had the shadow of a belief that any such 
instrument had ever really existed. In this 
manner the cts. have endeavoured to supply the 
deficiency of the law in the matter of rights 
acquired by possession & enjoyment (COCKBURN, 
C.J.).— Bryan v. Foor (1867), l.. R. 2 Q. B. 161; 
7B.&8S. 725; 361.4. Q. B. 65; 16 LT. 555 31 
J. P. 229; 15 W. RR. 4213 affd. (1868), L. R38 
Q. B. 407, Kx. Ch. 

Annotations :—Mentd. Mills v. Colchester Corpn. (1867), 
L.R.2C. P. 476; Lawrence v. Hitch (1868), L. Kh. 3 Q. B. 
5213 Kirton v. Dear (1869), L. R. 5 GC. BP. 2173 Veley v. 
Pertweo (1870), 18 W. R. 1024; Neville «. Bridger (1874), 
22 W. RK. 740; Maule v. White, Maule v. Herbert, Maule 
vw. Green (1895), 60 J. P. 567; A.-G. v. Horner (No. 2), 

{1913) 2 Gh. 140; He Haigh with Aspull, New Parish, 

{1919) P. 143. 

346. .]}— (1) The principle is, that, when 
the ct. finds an open & uninterrupted enjoyment 
of property for a long period unexplained, omnia 
praesumuntur rite esse aclu, & the ct. will, if 
reasonably possible, find a Jawful origin for the 
right in question (FARWELL, |J.). 











(2) It cannot be the duty of a judge to presume | 
a grant of the non-existence of which he is con- | 


vinced, nor can he be constrained to hold that 


such a grant is reasonably possible within the | 


m of the authorities (FARWELL, J.).—— 
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eon aivesion of an estate for “the use ; 


such estate, does not, in the absence ; the stree 


eaning aah 
A.-G. v. SMPSON, [1901] 2 Ch. 671; 85 L. T. 3255 | 


of ‘ad verne UNF by os nes dope ue 
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urchasers of lots forming part of | owners of pie Ea ee Lar & Ci. 
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16 T. 1. R. 473; on appeal, [1901] 2 Ch. 700, ©. A. 3 
sub nom. SIMPSON t. A.-G., [1904] A. C. 476, IT. L. 


Annotations :—As to (1) Folld. A.-G. v. Antrobus, | pie) 


2 Ch. 188. Apld. Robinson v. Smith (1908), 24 I’. L. R. 
«fs to (2) Refd. Morpeth Corpn. v. Northumberland 


Farmers’ Auction Mart Co. & Donkin (1920), 90 L. J. Ch. 


420. Generally, Mentd. Newcastle v. Worksop U. C., 


[1902] 2 Ch. 145; Queenborough Corpn. v. Smeed, Dean 
(1904), 68 J.P. 244; Dibden v. Skirrow, [1908] 1 Ch. 41; 
He Hatschek’s Patents, Hx p. Zerenner, (1909) 2 Ch. 68; 
Folkestone Corpn. vr. Brockman, 11914) A. C. 3383 
Hammerton v. Dysart, [1916] 1 A. CG. 57. 
347. ]|—I adhere to the view that I 
expressed in A.-Gi, v. Simpson, No. 346, auntie, 
that the gist of the principle on which such pre- 
sumptions are made is that the state of affairs is 
unexplained without such presumption (FARWELL, 
G. v. ANTROBUS, [1905] 2 Ch. 188; 74 
L. = Ch. 599 92 ju. Ba 790 ; 6Y J. IP. 141 P4 21 
T. lL. R. 473 ; 49 Sol. Jo. 459; 3.1L. G. R. 1071. 


Sahin rated ae Robinson v. Sinith (1908 L. it. 
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) 24 T. 
573; A.-G. v. Horner (No. 2), [1913] 2 Ch. 140. Mentd. 
Whitehouse v. Hugh, [1906] 1 Ch. 253; A.-G. & Croydon 


h. D.C. ». Moorsom-Roberts (1907), 72 J. PP. 123; North 
Staffordshire Ry. rv. Hanley Corpn., (1909), 8 L. CG. R. 375 3 
Trafford v. St. Faith’s Kh. D.C. (1910), 74 J. PL 297; 
Fuller v. Chippenham R, D.C. (1914), 79 J. P24 3 Awe G. a, 
Sewoll (1918), 88 1. J. K. B. 425; Collis v. Amphlett, 
11918} 1 Ch. 232. 

348. Reason for presumption.| — (1) Injunction 
to restrain obstruction of ancient lights refused, 
the nature of the alleged injury not requiring 
preventive interposition before a trial at law, & 
the legal right being doubtful. 

(2) The presumption of a right, from twenty 
years’ undisturbed enjoyment of light, is excluded 
by the custom of London. 

(3) The ct. presumes a grant in ordinary cases, 
because they presume, that the party would not 
have abstained, from exercising his right of inter- 
ference, knowing, that twenty years’ abstinence 
would extinguish it, unless he intended to permit 
the enjoyment (PLUMER, M.R.).—WyYNSTANLEY 
v. LKE (1818), 2 Swan. 333; 36 E. R. 6-43. 
Annotation :—As to (2) Folld. Perry v. FKames, Salaman v. 

Kames, Mereers’ Co. ¥. Hames, 11891) 1 Ch. 658, 

349. Application of doctrine —Ancillary to com- 
mon law prescription.|—-(1) The access of air to 
the chimneys of a building cannot, as against the 
occupier of neighbouring land, be claimed cither 
as a natural right of property. or as an easement 
by prescription from the time of legal memory, 
or by a lost grant, or under Prescription Act, 
1832 (c. 71). 

Pitf. & defts. were occupiers of adjoining houses. 
Kor more than twenty years the occupiers of 
pitf.’.s house had enjoyed the access of air to the 
chimneys of it. Defts. took down their house, & 
rebuilt a wall to a greater height, thereby causing 
pitf..s chimneys to smoke:—Held: no action 
was maintainable by plitf. against defts., cither on 
the ground that pltf. had acquired an easement 
which deft. had interfered with, or on the ground 
that the nuisance complained of had been created 
by defts. ; ; 

(2) The expedient of a lost grant is only applic- 
able to cases where something prevents the 
upplication of the common law prescription ; we 
do not say there might not be an express grant or 
covenant not to interfere with the passage of air 
over neighbouring property, which could be en- 
forced against the grantor or covenantor, & even 
xgainst his assigns with notice ; whether it could 
against the assigns without notice it is not 
necessary to say. But the lost grant doctrine ig 


v. CAPE TOWN, TOWN COUNCIL. (1406), 
23 8. ©. 352.—8. AF 
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Sect. 3.—By prescription: Sub-sect. 5, B., C. & D. 
(a) & (6).] 


right or presumption will arise.—-MABERLEY v. 
Dowson (1827), 5 L. J. O. 8S. K. B. 261. 

3863. Servient owner must have power of resist- 
ing user.|—Before the year 1705 a co. of adven- 
turers had begun to construct a sough, now called 
the Cromford Sough, for the purpose of draining 
a portion of the mineral field in the wapentake of 
Wirksworth, in Derbyshire, being remunerated by 
agreement with the proprietors of the mines, by 
a portion of the lead ore raised within the district 
benefited thereby, technically calied the title of the 
sough. The water from this sough flowed into a 
brook called Bonsall Brook, & their united waters 
turned an ancient corn-mill. In 1738 they 
leased this easement, of continuing & maintaining 
the sough, to certain parties for 999 years. In 
1771 A. obtained a lease for 84 years, from the 
owner of the land through which the sough was 
made, of the brook, of the stream of water issuing 
from the sough into it, & of the piece of land on 
which the corn-mill stood, with the right of erect- 
ing mills thereon ; & accordingly, in 1772, erected 
extensive cotton-mills thercon, partly on the site 
of the ancient corn-mill, & they were worked by 
the same junction of the two streams. This 
lease contained a proviso, that if, during the term, 
the stream issuing from Cromford Sough should, 
by the bringing up of any other sough, or by 
unavoidable accident, be taken away or lessened, 
so that there should not come to thu mills sufficient 
water for working them, & the lessor should not 
be able otherwise to supply it, it should be lawful 
for A. to take down the mills, & remove them to 
another piece of ground therein described, of 
which a lease should be granted for the rest of the 
term. In 1789, A. purchased from the lessor the 
absolute interest in the Jand leased, & in that 
through which so much of the sough was made as 
lay within the manor of Cromford. In the mean- 
time, another co. had, in 1771, commenced the 
construction of another sough on a lower level, 
called the Meer Brook South, commencing within 
the manor of Wirksworth, for the purpose of 
draining a larger portion of the mineral field, 
under a similar licence from the same mune- 
owners who had before used the Cromford Sough. 
In 1836, Mecr Brook Sough having been so far 
extended into Cromford as to drain the Cromford 
Sough, the water supplying A.’s mills was thereby 
diverted :— Held: under the circumstances, <A. 
had not acquired, by his user of the water issuing 
from Cromford Sough, such a right to it as to 
entitle him to maintain an action against the pro- 
prictors of the Mecr Brook Sough, this being an 
artificial watcrcourse made for a particular & 
temporary purpose, & its water having been 
originally taken by him with notice that it might 
be discontinued, & the circumstances not being 
such as to afford any presumption of a grant b 
the owners of the mines, & he did not acquire such 
right by force of Prescription Act, 1832 (c. 71), 8. 2. 

How can it be supposed that the mine-owners 
could have meant to burthen themselves with 
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g. Continuous user—Whether proof 
necessary.}-—T'o sustain a plea of right 
of way lost decd, no proof is 
meg uiette of such deed having actually 
existed, but the jury have a right to 

resuine such deed from long & un- 
nterrupted usage of a way exercised 
as a mattor of right, & peers f to 
the convenient enjoyment of the land 
to & from which the road Jeads.— 





h. -—— Subway.}—Where in build- 
ing their road defts. left a subway 
under a trestle bridge, & pitf., the 
owner of the land crossed 
at this point, had enjoyed the open & 
continuous user of this subway as of 
right ever since 1862, but that defts. 
were now proceeding to _ fill it 
Held: though pltf. could not prevent 
the filling up of the subway he was 
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such a servitude, so destructive to their interests, 
& what is there to raise the inference of such an 
intention ? The minc-owner could not bring any 
action against the person using the stream of water, 
so that the omission to bring an action could 
afford no argument in favour of the presumption 
of a grant; nor could he prevent the enjoyment 
of that stream of water by any act of his, except 
by at once making a sough at a lower level, & 
thus taking away the water cntirely, a course so 
expensive & inconvenient, that it would be very 


unreasonable, & a very improper extension of the 

principle applied to the case of lights, to infer 

from the abstinence from such an act, an intention 

to grant the use of the water in perpetuity, as a 

matter of right (ABINGER, C.B.).—ARKWRIGHT v. 

GELT, (18389), 5 M. & W. 203; 2 Horn & H. 17; 

8 L. Je Ex. 201 H 151 i. R. 87. 

Annotations :—Consd. Magor v. Chadwick (1840), 11 Ad. & 
Kl. . Folld. Wood v. Waud (1849), 3 Kxch. 748. 
Distd. Beeston ». Weate (1856), 5 E. & B. 986. Apld. 
N. E. Ry. v. Elliot (1860), 1 John. & H. 145. Consd. 
Gaved v. Martyn (1865), 19 C. B. N. 8S. 732 ; IWUS v. 
Dalton (1877), 3 Q. B. D. 85. Apld. Burrows v. Lang, 

. Consd. Whitmores (Edenbridge) v. 

Stanford, {1909} 1 Ch. 427. Refd. Greatrex v. Hayward 
(1853), 8 Exch. 291; Broadbent v. Ramsbotham (1856), 
11 Exch. 602; Sampson v. Hoddinott (1857), 1 C B.N.S. 
590; Scots Mines Co. v. Lead Mines ( 559), 34 
L. T. 0.8. 343 Solomon v. Vintners’ Co. (1859), + H. & N. 
585; Mason v. Shrewsbury & Hereford Ry. (1871), 
L. Rh. 6 Q. B. 578; Schwann v. Cotton, {1916] 2 Ch. 459. 
364, ——.]—— The right to the passage of air 
is not a right to an casement within Prescription 

Act, 1832 (c. 71), 8.2. The presumption of a grant 

from long continued enjoyment only arises where 

the person against whom the right is claimed 
might have interrupted or prevented the exercise 

of the subject of the supposed grant :—Held: a 

grant of a right to the free & uninterrupted passage 

of the currents of wind & air to pltf.’s mill from 
over the soil of another, cannot be presumed from 
an uninterrupted user of the mill for twenty years. 

—WEBB v. Birp (1862), 138 C. B. N.S. 841; 31 

L. J. ©. P. 335; 8 Jur. N.S. 621; 143 E.R. 332, 

Ex. Ch. 

Annotations :—Apld. Bryant v. Lefever (1879), 4 C. P. D. 
172. Consd. Sturges v. Bridgman (1879), 11 Ch. DD. 852; 

Dalton v. Angus (1881), 6 App. Cas. 740. Apld. Harris 

» De Pinna (1886), 33 Ch. D. 238. Consd. Aldin v. 


Latimer Clark, Muirhead, [1894] 2 Ch. 437; Chastey v. 
Ackland, [1895] 2 Ch. 389 ; PHD ade v. Godmanchester 
Corpn., [1897] A. C. 696. Befd. Hollins ». Verney (1884), 
i3-Q. B.D. ; Bass v. Gregory (1890), 25 Q. B.D. 
481; Davis v. Town Properties Investment Corpn., 
[1903] 1 Ch. 797. 


C. What Granis may be Presumed. 
Lost grants generally, see particular Titles passim. 
Royal grants.|—See CONSTITUTIONAL Law, Vol. 
XI., pp. 574, 575, Nos. 745-756. 
Faculties.|—See ECCLESIASTICAL LAW, pp. 469, 
170, Nos, 3214-3219. 


D. Establishment of Presumption. 
(a) Jn General. 


365. Whether court bound to presume —— When 
convinced of non-existence of grant.|—A.-G. 1. 
Simpson, No. 346, arte. 

366. Grant affecting rights of large number of 
public—Compared with grant by single owner.]— 


ee ee eee 


entitled to damages for his property 
in the casement. DPIitf. was entitled 
to assume that there was a reservation 
of the subway in the deed from tho 
original grantor of the right of way to 
the railway co., which deed was lost, 
or he was entitled to claim the casement 
under Prescription Act from long & 
uninterrupted enjoyment as of right.—- 
WELLS v. NORTHERN Ky, Co. (1887), 
14 oO. RR. 594.— CAN. 


k. May be _ rebutted.) — An 


by the railway 


up :— 





Part ITI.—CREATION OF EASEMENTS. 


NEAVERSON t. PETERBOROUGH RURAL COUNCIL, 
No. 360, andle. 

367. Effect of Prescription Act, 1832 (c. 71), 
s. 6.|—(1) Prescription Act, 1832 (c. 71), s. J, 
relating to profits @ prendre, applics only to cases 
where a man claims by custom, prescription, or 
grant, a profit: or benefit from the land of another, 
& not to cases where a copyholder claims a right 
on his own tenement, according to the custom of 
the manor. 

(2) Although, by sect. 6 of that Act, no pre- 
sumption in favour of the claims is to be derived 
from a user short of thirty years the statute docs 
not take from such shorter user its weight as 
collateral evidence of a grant. 

(3) In a suit by a lord to restrain a copyholder 
from digging vitreous sand on his own tenement, 
evidence of a custom to dig vitreous sand for 27 
years, & of a custom to dig sand generally for a 
long period, was adduced :—Held: the evidence 
of the custom was sufficient. 

_ (4) A custom in a manor may be proved by one 
instance.—L[ANMER v. CHANCE (1865), 4 De G. J. 
& Sm. 626; 6 New Rep. 4; 34 LL. J. Ch. 413; 
12 L. T. 163; 29 J. P. 8243 11 Jur. N.S. 307; 
13 W. R. 556; 46 BK. RR. 1061, LC. 

Annotations :—As to (3) Consd. Portland v. Hill (1866), 


L. RN. 2 Kq. 765. Refd. A.-G. for Isle of Man v. Mylehreest 
(1879), 4 App. Cas. 291. 


(6) Nature of User. 


Prescription at common law.]-—See Sub-sect. 4, 
A., ante. 
application of pltf. for an injunction 
restraining deft. from crecting a build- 
ing which would deprive pltf. of light |! 
through certain windows was refused, 
where the evidence did not warrant 
the judge in inferring a lost grant, & 
where serious injury would be inflicted 
on deft. if the erection of the building 
were delayed. -CROWE v. CABOT (1899), 
40 N.S. 2. 177.--CAN, 
1], — - Adverse possession for more 
than twenty years.}—Where there has | 
been what is equivalent to adverse | 
possession for more than 20 years an | 
easement ought to be presumed to have | 
| 
| 


tenant. 


the well 


' tO presume 


originated lawfully, that is, in most | 
cases, by agrant: & unity of possession, 
Which wowd defeat a defence under 
Limitations Act, might not defeat a 
claim as upon a lost grant.—]OBSON 
v. WILSON (1919), 45 O. L. R. 2963 48 
DD. Th R. 437; 16 O. Ww, N. 54.--- 
CAN. 


Pp. Only 


m. Conscnt. & acquiescence. | 
—An uninterrupted user for twenty 
years would be evidence from which, , 
taken with other circumstances, it} ‘ CAN. 
might be inferred that a grant had ! 
existed.-—BNUBAN MONAN BANERJEE 
us aor (1870), 6 B. IT. Rk. 85.— 





wise accountec 





n. -l1—A_ lost grant of an 
casement, may bo presumed from an 
enjoyment for twenty years between 
two tenants, whether holding under 
oa Peres ages ee uae a, 

sLOCK, ZI. R. 532; [1900] 2 
I. R. 664.—IR. : 

oO. --—Prior to 1875, two hold- 
ings, of which M. was owner in fee, 
situate upon either side of a county 
road, were beld together, & upon one 
of them there was ao well. In 1875 
the premises were divided. The part 
on one side of the road was Ict to G., 
who had since remained in possession 
& was a judicial tenant to M.; & the 
other part, containing the well, was 


county corpn. 





pltf.’s 
race to his mills, 


water 


em ee ee parmeeed 


ment. The 
history & use 


& subseguently by deft., who had been 

nincteen years in occupation as cottier 
Since 1878 B., & deft. as his 
: successor, had used the water of the 
Woll as of right, & had entered & walked 
over the portion of the land on which 
was for the 
approaching the well, 
trespass against deft., a cottier tenant 
of G., the acts of trespass being com- 
mitted in assertion of deft.’s right. to 
i take water :—Held : it was impossible 
a lost grant by 
G., by reason of the user of the well 
' for twenty years. — MACNAGHTEN ¥. 
BAIRD (1), [1903] 21. R. 731.-—IR. 


applicable — When 

ment cannol otherwise be accounted for.) 
--Where deft. had been using a way 
by permission & paying compensation 
during the twenty yeur_ prescription 
| it cannot have been used us of right. 
| The doctrine of lost grant applied only 
; where the enjoyment cannot be other- 
| for.--SMITH 
GILLIVRAY (1908), 9 BE. L. Re 568.— 


q. Right to carry artificial ! 
- across highway -: Interference with right. | 
-—Plitf. claimed as an easement the 
right to carry an artificial stream of 
water across a highway, formerly in | 
_ the control of deft. village corpn., but | 
: since 1932 in the 
Pitf. was the owner of 
the abutting lands lying up-stream 
north of the highway, & through these | 
lands a waterway had been dug leading 

from a point on the H. River above | 
dam, & so formirg tho head- 


south of the highway & operated b 


65 


Under Prescription Act, 1832 (c. 71).]—-See Sub- 
sect. 6, C. (0), post. 

368. User must be as of right.) Where no 
evidence appeared to show that a way over 
another's land had been used by leave or favour, 
ov under a mistake or an award which would not 
support the right of way claimed, such a user for 
wbove twenty years exercised adverscly & under a 
claim of right is sufficient to leave to the jury to 
presume a grant, which must have been made 
within 26 years, as all former ways were at that 
time extinguished by the operation of an inclosure 
Act.—-CAMPRELL v. WILSON (1803), 3 Fast, 204 ; 
102 KB. R. 610. 

Annotations Api. Gray v. Bond (1821), 2 Brod. & Bing. 
667. Consd. Rivers +. Adams (1878), % Kx. D. 361; 
London Corpn. v. Low (1879), 49 L. J. Q. 1. 144; Dalton 
vy. Angus (1881), 6 App. Cas. 740; Simpson v. Godman- 
chester Corpn. (1895), 64 I. J. Ch. 837; Gardnor v. 
Hodgson’s Kingston Brewory Co. (1903), 72.0. J. Ch. 558; 
A.-G. v. Horner (No. 2), [1913] 2 Ch. 140. Refd, Dewhirst 
v. Wrigley (1834), Coop. Pr. Cas. 329; Benjamin v. 
Androws (1858), 46 (. B. N.S. 290; Dalmer v. Guadagni 
(1906), 95 TL. T’. 258. 

369. — -.|—Where the lessees of a fishery had 
publicly landed their nets on the shore at A. for 
more than twenty years & had at various times 
dressed & improved the landing place, both the 
fishery & the landing place having originally 
belonged to one person, but no evidence being 
offered to show that he, or those who under him 
owned the shore at A. knew of the landing nets 
by the lessees of the fishery :— Held: that it was 
properly left to the jury to presume a grant of the 
right of landing to the lessees of the fishery, by 





nent was enjoyed as of right by tho 
predecessors in title of pltf. from as 
carly as 1846, & wator was brought 
down through the raceway for the 
purpose of the mills from that time 
until 1898. Since that year, the 
easement had not. been actually used 
for milling purposes. In 1906 & again 
in 1912 defts., or one of them, by 
alteration in the highways, obstructed 
the raceway 3; & this action was begun 


| 
H 
| 
| 
purpose of | 
| in June 1915, to compel defts. to 
| 
| 


In an action of 


restore the raceway to its formor 
condition :--ZZeld : pltf. had in 1808 
acquired a prescriptive right, by the 
way of lost. grant, which bad not since 
been Jost, & Which had been infringed 
by defts. or ono of thein.—-ABKELL ¥v. 
WoopBRIPpuk& VILLAGE  & YorK 
Country (1917), 39 O. L. R. 3823 37 
D. da. RR. 352; revad., 45 O. La. KR. 79-— 


M. to 


enjoyr- 


PART III. SECT. 3, SUB-SECT. 5.—- 
D. (b). 


u, MAc- 

368 i. User must be as of right.) -- 
Deft. claimed a right of way through 
pPitfs.’ station grounds at M. by virtue 
of open, continuous, & uninterrupted 
user for more than thirty years :— 
| Ffeld: the right must rest upon the 
presumption of a grant, & if an actual 
grant would have been illegal & void, 
i & grant implied from twenty years’ 
| user could not be valid.—Granp 
| TRUNK Ry. Co. vo VALLIEAR (1904), 
| 


stream | 
| 
| 
| 
i 


eft. 


control of 
21.3. T. 207; 70. L. RR. $645 3 
QO. W. Rh. OS. Pe CAN. 


368 ii. —-—.]--A right to tho un- 


d interrupted flow of water along a 

eituste on nee i definod. channel over the lands of 
Pitf. | others may exist Jadenon sents, of 

Limitation Act, 1871, s. 27. hen 


ower from the river. 
complained that deft. had, by partly | 
blocking his raceway where it 
the highway, interfered with the case- 
evidence 
of the caseinent only as | 


such right is claimed as a hereditary 
& customary right & evidence is 
given in support of long user, such 
evidence may be sufficient to justify 
the ect. in presuining a grant of the 


crossed | 


carried the 


retained by M. There w - | far Lack os 1845, at which time the . 
ment that G. was to be outitied to ne raceway & the highway vere Naa ; spelen fe pe noe Leg rtey 
the water of the well. Thore was a | same plight & condition in whic ey hea had been no user by pitt. within 


barn on G.’s part of the prem : 
which in 1878 ae aivertod mee 
dwelling-house, & this house was at first 
occupied by P., a cottier tenant of G., 


J.— VOL. XIX. 


tood down to 190 
avidonas to show tho aituation before 


1845, nor the origin of either the 
raceway or the highway. 


5. 


rgs 5 no 
There wa two years prior toguit.—ARNI JAGIRDAR 


ry, SECRETARY OF STATR FOR INDIA 
(18382), i Il. li. h Mad, 226. -IND. 


F 


ee er 


The ease- 
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Sect. 8.—B cription: Sub-sect. 5, D. (b) & (c), 
E. & P. a 4 


es 
E. & F.; sub-sect. 6, A.) 

some former owner of the shore at A.—GRAY v. 

Bonp (1821), 2 Brod. & Bing. 667 ; 5 Moore, C. P. 

ve sine = Gen Hee Angus (1881), 6 App. Cas 

: - D. Ss ’ ; ; 

Ann. Reid. ra v. Price (1893), 62 L. y Q. B. 400; 

A.-G. v. Horner (No. 2), [1913] 2 Ch. 140. 

370. Annual payment in respect of user.] 
—GARDNER v. HODGSON’S KINGSTON BREWERY 
Co., No. 298, ante. 

371. Effect of short period of unity of 
possession.]—— HULBERT v. DALE, No. 343, ante. 

372. ——— For full period of twenty years.]— 
riers vy. SILVERSPRINGS BieAcuaING Co., No. 
361, anie. 








(c) Length of User. 


7 Prescription at common law.]—See Sub-sect. 4, 
«5 ante. 

Under Prescription Act, 1882 (ce. 71).]—See 
Sub-scct. 6, C. (ec), post. 

3738. What time sufficient — Light.] — Lewis 
ve Price (1761), 2 Wms. Saund. 175 a; 85 BR. R. 
926. 

Si ra :—Refd. Dalton v. Angus (1881), 6 App. Cas. 


374, ——- -——.] — DouGAL v. WItTsON (1769), 
2 Wms. Saund. 175 a; 85 FE. R. 926. 
annciation :—Refd. Dalton v. Angus (1881), 6 App. Cas. 





375. —-—-- ——— Acquiescence of owner of ser- 
vient (enement.]|—MARERLEY v. Dowson, No. 
362, ante. 

376. —— Way.]-—KEYMER 7. SUMMERS (1769), 


Bull. N. P. 74. 

Annotations :—Refd. Read v. Brookman (1789), 3 Term 
Rep. 151; Largo v. Pitt (1797), Peake, Add. Cas. 152; 
Angus v. Dalton (1877), 3 Q. B. D. 85. 








377. ——_—.] -— CAMPBELL v. WILsoN, No. 
368, anle. 
378. ~--—.] -~- Deft. pleaded a grant of 


right of way by deed, subsequently lost. Pltf., in 
his replication, traversed the grant. At the trial, 
there being conflicting testimony as to the un- 
interrupted user of the way, the judge directed the 
jury, that if upon this issue they thought deft. had 
exercised the right of way unintcrruptedly for 


. ee ee ee eee we nae - 
- - -—_~ = 


PART II. SECT. 8, SUB-SECT. 5.— 
D (ce). 


376 i. Whai time sufficient—Way.]— 
Where parcels of land are held under a 
common landlord by tenancies, each | 
of which has cxisted for upwards of 
twenty years, the jury, in an action | 
for obstructing on cascment of way, 
may infer, from twenty years’ un- 
interrupted enjoyment, as of right, 
of an casement. c aimed by the owner 
of one of the tenements over the lands 
of the other tenciment, a grant of such 
easoment by deed from one tenant to 
the other. Whore the tenancies have 
not been created by writing, & the user 
is proved to have oxisted as far back 
as the memory of the witnesses can 
reach, the jury may infer that the alloged 
donunant tencment, when originally 
demised by the landlord, was demised 


Ir. 627, 641.—IR. 
376 ii. 





a right of way. 


with the easement appurtenant. When 


| 
| 
| 
| 
| 
{ 
| 
| 
| 
| 
| 


& witbout interruption, the way, the 
subject-matter of the action, for forty 
years before action ; 
lord, at the creation o 
reserve the right of way in favour of 
pltf.’s holding—the judge directed the 
| verdict to be entered for the pitf. :— 
Held: the verdict. was rightly entered. 
—TIMMONS v. HEWITT (1888), L. HR. 22 





~}—A. & 
tenants from year to yoar of a common 
landlord. A. sued 
At tho trial the pre- 
siding judge, having explained to the 
jury the nature of cvidence which 
would justify tho 

grant, & that, in h 
ears user would, in this case, autho 

‘hem so to presume, left to the jury the 
following questions, counsel not ob- 
jecting :—(a) did pltf., for the twenty 
years next before this suit, enjoy, as 


peu tion of a 
s opinion, 
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more than twenty years by virtue of a deed, they 
would find for deft.; if they thought there had 
been no way granted by deed, they would find for 
pltf. :—Held: this direction was right.—LivEetr 
v. WILSON (1825), 8 Bing. 115; 10 Moore, C. P. 
4389; 3L. J.0.8S. C0. P. 186; 180 Kh. RR. 457. 


Annotations :—Refd. ‘Tenny d. Whinnett v. Jones (1833), 
10 Bing. 75; Angus v. Dalton (1878), 4 Q. B. D. 162. 








379. Water.]—BEALEY v. SHAW, No. 335, 
ante. 
380. ——— Relief of flood-water.] —SIMPson v. 


GODMANCHESTER CoRPN., No. 29, ganle. 

381. Signboard.] — Pltfs., the owners of 
@ public-house, claimed the right to affix a sign- 
board to the wall of defts.’ house. ‘The signboard 
had been so affixed for upwards of forty years. 
The two houses had formerly belonged to the same 
owner, defts.’ house having been granted away 
by him before pltfs.’ house. When he first became 
owner of the two houses pltfs.’ house was not 
occupied as a public-house. It did not, however, 
uppear whether the signboard was first affixed to 
defts.? house during the common ownership :— 
Held: (1) it could not be assumed that it was 
first affixed during the common ownership; (2) 
the easement: claimed was a legal onc, & a grant 
of it by defts.’ predccessors in title to pltfs.’ 
predecessors in title must be presumed; (3) an 
injunction would be granted to restrain defts. from 
removing the signboard. Moopy v. STEGGLES 
(1879), 12 Ch. D. 261; 48 L. J. Ch. 63893 41 
L. T. 25. 

Annotation :—Qcnerally, Mentd. Swainston v. Finn & 

Metropolitan Board of Works (1883), 48 L. T. 634. 

382. Air.] — The cellar of pltfs.’ public- 
house was ventilated by means of a shaft cut 
therefrom through the rock into a disused well 
situated in an adjoining yard, owned & occupied 
by deft., the air from the cellar passing through 
the shaft & out at the top of the well. The cellar 
had been so ventilated for forty ycars at least, 
without interruption, & with the knowledge of the 
occupiers of the yard :—Held: (1) pltfs. could 
legally claim, as against deft., the easement of the 
free passage of air from the cellar; (2) a lost grant 
of the right ought to be inferred. 

T am of opinion that the ct. ought to presume a 








uside the verdict & judgment, upon 
the form in which the first question was 
left to the jury, & the judgment should 
therefore stand. Semble: there is no 
objection to presuming a lost grant of 
a right of way as between tonants 
from year to ycar of a common land- 
lord upon sufficicont proof of wuser,— 
O’KANE v. O’KANE (1892), L. R. 30 
Ir. 489.—IR. 


379 i. Water.J—Prior to 1894, 
Hi. & P. were tenants of adjoining farm 
on the same cstate. In 1861, H.'s 
predecessor for the bettor drainage 
of his holding constructed a drain 
through his lands to a river, & at the 
samno time a weir was constructed on 
the course of the drain & a conduit 
by which some of the water was led 

a diffcrent direction along H.'s 
side of the boundary between the two 
farms to the public road, & thence 


did the land- 
deft.’s tenancy, 


B. were 





. for obstructing 


twenty 


open upon the pleadings the question | of right & without interruption, the | along that road, supplying a tank on 
should be so left to the jury, that if | way lainea. Answer, Vor: (b) did | P.’s holding & ultimately going to 
some of the jurors infer a deed & the | he so enjoy it for the forty years next | tho river. In 1896 H. altered the 
others infer the creation of a tenancy, | before this suit. Answer, No. On | drainage of his lands & removed the 
with the casoment annexed as an | motion to set aside the judgment | conduit so that it no longer supplied 
appurtenant, the verdict should bo | entered for pltf.:—Held: although as | P.’s tank. P. ontered H.’s land & 
for tho owner of the alleged dominant | a goneral rule it ia a more satisfactory | restored it. H. sued for damages for 


all tho jurors do not 
Mae upon the same alternative. 
The following quostions having been, 
without objection as to their form, 
left. to the jury, & answered in the 
affirmative, viz.—(a) did pltf. & her 
predecessors In title enjoy, as of right 


ae < pet NS 


tenement, snouen 


appropria 
deft. “ 


tion, from 


cou to leave ua 
grant expressly 
inte directions from the judge, 
was precluded 
adopted by him at the 
absence of specific objection & gi Pa 


ying, oa ground for se 


trespass & for flooding of his lands :— 
Held: a lost grant of an easement may 
be presumed from an enjoyment for 


uestion of lost 
he jury, with 


ee EE EE ES ET SE a Sp A ee 
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by the course | twenty years between two tenants 
trial, & in the | whether holding under the same land- 
lord or not.—HAaNNA tv. POLLOCK, 

ting | (1900121. R. 664.—IR. 
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lost grant here, & I know no case in which the , SuB-sEct. 6.—UNDER PRESCRIPTION Act, 1832, 


doctrine could be more properly applied (PoLLock, AND SIMILAR ACTS. 
B.).—Bass v. GREGORY (1890), 25 Q. B. D. 481; A Tena 
59 L. J.Q. B. 574; 553.P.119; OT. L. R. 412. Ged Peeaceipiion ye ia ie 71) 
, poem : . " AGG 2Uy oad e N)s 
Antg04) 2 Ch. 437s “Chastey °. Ackland, T1808) 2 ch. 380. 388. Effect of Act.|—To an action of trespass 


efd. Simpson_». Godmanchoster Corpn. (1895), 64 | quare cluusum fregit deft. pleaded a right of wa 

L. J. Ch. 837. Mentd. Wheaton v. Maplo, [1893] 3 Ch. 48. | across the eis an quo for the aeeuplaes of LB. 
383. Effect of acquiescence by tenant for life— | ficid, on foot & with cattle & carriages enjoyed as 
On right of reversioner—Diverting water by weir.] | of right & without interruption for twenty years 
——-BRADBURY v. GRINSELL (1801), 2 Wms. Saund. | before the commencement of the suit, under 
175i; 85 Eb. R. 982. Prescription Act, 1832 (c. 71). The replication 
Annotation ---Consd. Roborts & Lovell v. James (1903), 89 oe so much of the alleged right of way as 
ie ‘ : was claimed to be with carriages, & as to the 
384. ——— _Way.]— Where there is a tenant | pesidue of the plea, set forth (Trent Navigation 
for life in possession of settled land, a lost grant’ Act, 23 Geo. 3, c. 48) under which the ‘Trent 
of a right of way cannot be implied as against : Navigation Co., before the commencement of the 
the reversioner merely from the user of the way | twenty years, made a haling path for towing 


Refd 





during the lifetime of the tanant for life, onc | vessels along the river, across the locus in quo 
ground being that reversioner, not being in pos- ' into B. fleld; that after the commencement of 
session, would have no power to prevent the user, : the twenty years, under the powers of the Dunham 
& the circumstance that the reversioner joined . Bridge Act, 11 Geo. 4, c. Ixvi., another haling 
with the tenant for life in barring the entail, & | path was set out nearer to the river, but also across 
in making a resettlement during the period of the | the locus in quo & into B. field, & that thereupon 
user, does not alter the cae Orns & LOVELL | the Navigation Co. abandoned the former haling 
v JAMES (1903), 89 L. T. 282; 19 T. L. lt. 573, path, which thenceforth ceased to be used as such ; 
C. A. that before & at the commencement of the twenty 
385. Effect of acquiescence by tenant-—On right | vears, the occupicrs of the B. ficld used & enjoyed, 
of landlord—Light.]|--Where lights had been put | ag of right & without interruption, by virtue & 
out & enjoyed without interruption for above | under the first Act of Parliament, a way along the 
twenty years during the occupation of the opposite | first mentioned haling path, across the locus in 
premises by a tenant, that will not conclude the quo, on foot & with cattle, which right of way 
landlord of such opposite premises, without | ceased & determined on the abandonment of that 
evidence of his knowledge of the fact, which is the | haling path; but that from that time until the 
foundation of presuming a grant against him; &, | commencement of the suit, the occupiers of B. 
consequently, will not conclude a succeeding | field claiming right to the way, as a continuation 
tenant, who was in possession under such landlord, | of the right before enjoyed by them under the Act 
from building up against such encroaching lights. | of Parliament, continued to use the same way ; 
— DANIEL v. NortH (1809), 11 Hast, 372; 103 | which way, & the use & enjoyment thercof along 
ye ee Consd, Gray ». Bond (1821), 2 Brod. & Bin the haling path as aforesaid is the same way, & 
667. Distd, Cross 9. Lowin (1824), 2 1, & ©. 686. Consd. | the same use & enjoyment thereof as in tho plea 
R. 2. Bliss (1837), 7 Ad. & El. 550; P apondick v. Bridg- | mentioned except as to the user with carriages. 
water (1855), 5 I. & B. 166; Roberts & Lovell v. James ' On demurrer :---Held : the replication was good ; 
(1903), 89 Joe Te 28a Reld. Jon tone Ma) sche 4g, | it disclosed facts showing that deft.’s user, al- 
Derry ». Sanders, [1919] 1 K. B. 228.” °""? | though as of right & without interruption during 
the twenty years, within Prescription Act, 1832 

| (c. 71), ss. 2 & 5, was not such as would, before 

| 

| 

| 


386. }- -(1) A grant to open | 
lights i ‘esumed, although the windows 

“4 Pais ae : : that statute, have been sufficient to prove a claim 
by prescription or non-existing grant. 


te in a building which does not extend to the 
oundary of pltf.’s land. : 
(2) A arch aaeE of some premises erected a high The Act docs not alter the nature of the right 
building, & obstructed the light from entering | necessary to give a legal title, The party who 
windows which had been opened at least 38 years. | avers the right must mean such as could be in- 
It appeared that neither the vendor, nor any of ferred to exist by custom, prescription or non- 
his agents, had seen these premises for upwards | existing grant (ALDEERSON, | B.).— KINLOCH v. 
of twenty ycars, but it did not appear that the | NEviie (1810), 6 M. & W. 705; 10 L. J. Mx. 248 ; 
eperared had a lease :—Held : oh pees be: igerir tse a He Tone v. Preston (1883), 24 Ch. D 
maintained against the purchaser.—Cross ». . a : ees on ae aes 
Lewis (1824), SB. e 0. 686 4 4 Dow. & Ry. K. B. | ee tad » Hodgson’s Kingston Brewery Co., 
234; 21. 8.0.8. K. B. 136; 107 FE. BR. 538. 388. ——.] —(1) In a suit to restrain doft. 
Annotations :-~—Consd. Dalton v. Angus ( 1881), 6 App. Cas. | from building so as to obstruct pitf.’s ancient lights, 
Selly (1904) arpa aa Vie [1593] 3 Ch. 48; Kine. | it was proved that for a period of more than twenty 
, eae ar te ae years, extending to within a very short time before 
E. Rebuttal of Presumption. the bill was filed, there had been unity of pos- 
387. General rule.]-—Datron v. Anaus, No. 4, session of the properties of pltf. & deft., but there 
ante. ‘ was no evidence of there ever having been any 
‘ unity of title; & it was proved that before the 
F, Pleading and Evidence. ' unity of possession commenced the access of light 
See Sect. 5, post. to the windows had been enjoyed as far back as 


PART III, SECT. 3, SUB-SECT. 5.—E. grant may re, rebutted by eo 387 i. Reni leas ngh ts Le eer 
8871. G 2, that the grantor was under u lega | MANENT T ‘KK Co. OF New Souris 
an Samnont dada eel spe sates incavacity to make the grant, & this ; WALES (1904), 1 C. L. lt. 283.—AUS, 

sumption of a lost grant, the pre- | incapacity extends net only to in- : 

sumption arises after the interrupted | Sufficiency of the umount of the | pany II, SECT. 3, SUB-SECT. 6.-—A 


enjoyment of the easement for twenty tor’s estate, but also to incapacity | r. Whelher Act applicable to colony.) 
| ne 
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ears, & it 3 reason of the quality of that estate. 
ng that ie tact Tio dan eet ee TT WAITERS t. BRANE (1895), 21 | ~~ VICKERY 8. MARR (1865) 
made. But the presumption of a lost ' V. L. R. 192.—-AUS. N. 4. WON. C1. G6.- -AUS. 
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Sect, 3.— qf PreperrpHon: Sub-sect. 6, A., B. & C. 
(a) d& (6) 4.) 

living memory went :—Jicld: pltf. had established 
his title to the access of light, by proof of enjoy- 
ment from time immemorial, independently of 
Prescription Act, 1832 (c. 71); for the statute 
does not take away any of the modes of claiming 
easements which existed before its passing; the 
fact that| some of the windows had been con- 
siderably enlarged did not: take away the right to 
an injunction; & pltf. ought not to be put upon 
the terms of restoring the windows to their former 
size. 

(2) It is every day practice to plead enjoy- 
ment for twenty years before action, enjoy- 
ment for forty years before action, enjoyment 
from time immemorial, a lost grant, & it has 
always been understood that a right may be pie 
ported on the third ground, although it may 
incapable of being supported under the first or 
second. There are no negative words in the 
statute to take away rights existing independently 
of it (MrLuisn, L.J.). 

(3) I am of opinion that this is a case for an 
injunction. I think that pltf. las proved his 
right to the ancient windows. Here are rooms in 
an inn which is used & enjoyed for the purposes 
of an inn, & deft. proposes to crect a building 
within five fect of them. Of course that would 
altogether obstruct the light coming to them. 
He A ae to build on a waste piece of ground, 
& pitf. has filed his bill before the building is even 
commenced. It is fortunate in this case that the 
building proposed to be erected is so near his 
house that pltf. is not in the difficulty in which 
pitfs. often are, viz., as to its being doubtful 
whether the proposed building would obstruct 
the lights or not. lJlere it is so near that it is 
absolutely certain that it would obstruct the 
lights, & therefore, very properly, the pltf. filed 
his bill immediately. 1 cannot understand why 
the deft. is to be allowed to build upon a mere 
bit of waste land so as to block up the rooms of 
this public-house which are necessary for its 
enjoyment. Jt appears to me that. this is properly 
a case for the ct. to interfere by injunction 
(MELLISH, J..J.).—AYNSLEY v. GLOVER (1875), 10 
Ch. App. 283; 44 L. J. Ch. 523; 32 L. T. 545; 30 
J.P. 484; 23 W. lt. 457, 1. JJ. 
Annotations :—As to (1) Consd. Fowlers v. Walker (1880), 

49 I. J. Ch. 598; Dalton v. Angus (1881), 6 App. Cas. 

40; <A.-G. v Queen Anne Garden & Mansions Co. 

1889), 60 L. T. 759; Smith v. Baxter, [1900] 2 Ch. 138. 

efd. Moore v. Hall (1878), 3 Q. B. D. 178; Greenwood 

v. Hornscy (1886), 33 Ch. D. 471; Warren r. Brown, 

(1900) 2 Q. B. 722; Gardner v. Hodgson’s Brewery Co., 

{1903] A. C. 220; Colls v. Home & Colonial Stores, [1904] 

A. C. 179. As to (2) Consd. Hyman v. Van Den Bergh, 
11908) 1 Ch. 167. Generally, Mentd. Stanley of Alderley 
v. Shrewsbury (1875), L. KR. 19 Kq. 616; Webster »v. 
Whewall (1880), 42 L. T. 868 ; Holland v. Worley (1884), 
26 Ch. D. 578; Dicker v. Popham, Hadford (1890), 63 
L. T. 379; Martin ». Price, [1894] 1 Ch. 276; Cowper »v. 
Laidler, [1903] 2 Ch. 337; Wood rv. Conway Corpn., 
{1914] 2 Ch. 47; Slack v. Lecds Industrial Co-op. Soc 
[1923] 1 Ch. 431. 

390. ———-.]—_ DALTON v. ANnaus, No. 4, ane. 
Easement of light.]-—See Part VIII., 
Sect. 3, sub-sect. 2, post. 


B. Application of Act. 


391. Extent of Prescription Act, 1832 (c. 71), 
s. 2—Applicable to all easements.|—-SIMPSON v. 
GODMANCHESTER CORPN., No. 29, ante. 

392. ——— Whether confined to rights of way 
& water—Air.|— WEBB v. Bip, No. 364, anie. 

393. Applies to right of support.|—-DALron 
v. Aah No. 4, ante. 
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belonging to different owners adjoin each other 
there is a right of support from the building as 
well as from the land; «& this right of support 
can be claimed under the provisions of the Pre- 
scription Act, 1832 (c. 71).—LEMAITRE ». DAVIS 
(1881), 19 Ch. D. 281; 51 LL. J. Ch. 173; 46 
L. T. 407; 46 J.P. 324: 30 W. R. 360. 

Annotations :—Consd. Tone ». Preston (1883), 24 Ch. D. 

739. Apprvd. Selby rv. Whitbread, [1917] 1 K. B. 736. 

Refd. Binpreon vy. Godmanchester Corpn. (1895), 64 

Ju. J. Ch. 837. 

395. —--— .| -- Defts. were the owners of 
a house in London which adjoined a house owned 
by pltfs. Both houses were about 200 years old 
& had been built together. The buildings in 
many respects might: be regarded as one building 
divided by a partition wall, the front walls & the 
roof being continuous. The buildings were in 
fact built for the purpose of mutual support. 
Defts. decided to rebuild their premises, & accord- 
ingly served upon pltfs. a party-wall notice under 
London Building Act, 1894, & each party appointed 
their respective surveyor to settle matters of 
differences between them. Defts.’ house on being 
rebuilt was set back about thirteen fect from the 
original line of frontage in accordance with an 
agreement which defts. made with the London 
County Council. Defts. conveyed to the County 
Council the strip of land left vacant by the setting 
back of their premises, & the County Council 
dedicated the strip to the public. The flank wall 
of pltfs.’ premises, which was formerly the party 
wall, was, in consequerce of defts.’ premises being 
set back thirtecn feet from the original line of 
frontage, left exposed for that distance, & pltfs.’ 
building, which had been supported by defts.’ 
building, was rendered unsafe by the withdrawal 
of that support. Pltfs. brought an action to 
recover damages at common law for the with- 
drawal of support afforded to pltfs.’ building by 
defts.’ building which had been pulled down :—— 
Held: an casement of support to buildings from 
buildings could be acquired under Prescription 
Act, 1832 (c. 71), as well as by grant, & pltfs. had 
acquired such an easement by prescription 
against defts., but such rights were inconsistent 
with & were superseded by the rights which pltfs. 
had as adjoining owners under London Building 
Act, 1894, & thercfore pltfs. conld not maintain 
their claim for damages at common law.—SELBY 
v. WHITBREAD & Oo., [1917] 1 K. B. 736; 86 
L. J. K. B. 9743 116 L. T. 690; 81 J.P. 165; 33 
T. L. R. 214; 15 L. G. R. 279. 

396. ——— Not applicable to light.] —- Perry v. 
EAMES, SALAMAN v. HKAMES, MERCERS’ Co. tv. 
EAMES, No. 358, arte. 

397. -~-——.]— WHEATON v. MApLi & Co.. 
No. 317, ante. 








C. Easemenis other than Light. 
(a) Who may Prescribe. 

See Sub-sect. 5, B., ande. 

398. Statutory company —- Easement ultra vires 
statutory powers.|—A co. incorporated by Act of 
Parliament for the purpose of making & main- 
taining a canal, & having powers under their Act 
to take water for the purpose of supplying the 
canal cannot by uscr acquire, under Prescription 
Act, 1831 (c. 71), 8. 2, a prescriptive right to take 
the water for any other purpose. 

An easement to take water to fill a canal ceases 
when the canal no longer exists. 

A. co. was incorporated for the purpose of making 
a canal, & empowcred to supply the canal with 


.}— Where ancient buildings | water from certain rivers. In 1824 the co. made a 


Parr ILI.—CreaTion or EASEMENTS. 


cut & erected on it a water wheel for pumping 
water into the canal. The co. occasionally used 
the water whcel to drive a bone crushing mill. 
In 1853, 16 & 17 Vict. c. cxix., for converting the 
canal into a railway, reincorporated the co. for 
the purpose (inter alia) of making the railway. 
By sect. 10, it was cnacted that eascments, ete., 
vested in the canal co., should after the passing, 
etc., be vested in the co. thereby incorporated for 
their absolute bencfit. The canal having been 
stopped up & converted into a railway :—IWleld: 
on the conversion of the canal into a railway the 
right of the co. to the flow of water in the cut for 
driving the wheel ccased, & the railway co. could 
not convey to a purchaser any right to such 
flow.—-NATIONAL GUARANTEED MANURE (Co. 1. 
DONALD (1859), 4 IE. & N. 83 28 1. J. Mx. 185; 
7W.R. 185; 157 E.R. 737, 


Annotations :—Consd. Muson v. Shrewsbury & Hereford 
lity. (1871), L. RK. 6 Q. 2B. 5783 Preston Corpn. vt. Fullwood 
L. B. (1885), 53 L. 1. 718. Refd. Rigby rv. Bristol Corpn. 
(1860), 29 L. J. Ex. 3593; Acton L. B. oo. North & South 
Western Junction Ry. (1893), 37 Sol. Jo. 357. 


Sec, also, No. 355, ante. 


(b) Nature of User. 
i. Zn General. 


Prescription at common law, see Sub-sect. 1, A., 
anle. 

Under doctrine of lost modern grant, see Sub- 
sect. 5, D. (h), ante. 

399. General rule— Continuity.]—-—In an action 
where a right of way was claimed under the Pre- 
scription Act, 1832 (c. 71), in respect of twenty 
years’ user as of right, it appeared that the way 
had only been used by the party claiming it, 
deft., for the removal of wood upon an adjoining 
close. ‘The wood was cut upon this close at 
intervals of several years, the last cutting having 
been in the year before the action was commenced, 
the one next previous twelve years before, & the 
next at another interval of twelve years. Between 
these intervals the road was occasionally stopped 
up, but deft. used it as often as he wished while 
the wood was being cut :—-Held: there had not 
been an uninterrupted enjoyment of the way for 
twenty years within the meaning of the above 
Act, which did not apply to so discontinuous an 
easement as that claimed. 

It is sufficient for the present case to observe 
that the statute expressly requires actual enjoy- 
ment as of right for the full period of twenty 
years. No user can be sufficient which does not 
raise @ reasonable inference of such a continuous 
enjoyment. Morcover, as the enjoyment. which is 
pointed out by the statute is an enjoyment which 
is open as well as of right, it seems to follow that 
no actual user can be sufficient to satisfy the 
statute, unless during the whole of the statutory 
term, whether acts of user be proved in cach year 
or not, the user is enough at any rate to carry to 
the mind of a reasonable person who is in pos- 
session of the servient tenement, the fact that a 
continuous right to enjoyment is being asserted, 
& ought to be resisted if such right is not recog- 
nised, & if resistance to it is intended (LINDLEY, 


PART III. SECT. 3, SUB-SECT. 6.--- 
C. (b) i. 


399 i. General 
A party claiming 
Prescription over 
another must show 


rule—Continuity.] - 
the right of user by 
the property of 
not only that the 


but also that it has been exercised as 
of right, & has not been interrupted.— 
LLIK JAWAD-UL-HvuQ v. RAM PRABAD 


Das (1869), 3B. i. KR. ALC. 28t, 
s. ALust be open ds unequivocal, | 
Th actual uscr of an casement. 
prescription must durmg the whole 
statutory period be such as to carry 
to the mind of a reasonable person in 
right has existed from ancicnt days, sossession of the servicent tenement the 
bicts that a continuous right to enjoy- 
ment is being asserted & ought to be 
resisted if denied. —WATSON tv. JACKSON 
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L.J.).—LoLLINS v1. VERNEY (1881), 13 Q. B.D. 
30L; 53817. J. Q. B. 4303 51 L. T. 7533 48 J. P. 
580; 33 W. R&R. 5, C. A. 


Annotations :—Apld. Smith v. Baxter, 
Refd. Croyko vr. Hatficld Chase Corpn. (1896), 12 T. L. R. 
383; Hyman vr. Van Den Bergh, [1907] 2 Ch. 516. 


400. User must be known to servient owner.— 
Support.]—T'wo houses of pltf., one ancient, the 
other modern, stood on ground which had been, 
within twenty years, excavated by him for the 
purpose of getting coal. The owncr of the adjoin- 
ing land having worked underground to his own 
boundary, pltf.’s houses sank in consequence, & 
an action was brought for the injury :—Held: (1) 
as neither of the houses had stood on excavated 
ground, or been supported in part by deft.’s land 
for twenty years before the injury complained of, 
a grant by deft. of a right to such support could 
not be presumed, & pltf. had no remedy for the 
damage done. 

(2) The existence of the excavation below the 
ancient house was unknown to both  partics. 
Semble: os 3 & 4 Will. 4, c. 71, 8. 2, requires that 
easements, to become absolute, must have been 
enjoyed for twenty years under a claim of right, 
pltf., under the above circuinstances, would not 
be entitled to the support of the adjoining land, 
even though, such an excavation had existed for 
twenty years.--PARTRIDGE v. Scorr (1838), 3 
M. & W. 22035 1 Worn & If. 313; 71. J. ix. 101; 
150 I. 1. 1124. 


Annotations : —.1a to (1) Apld. Birmingham Corpn. v. Allen 
(1877), 6 Ch. 1). 284. Consd. Dalton vr. Angus (1881), 
6 App. Cas. 710. Refd. Humphries v7. Brogden (1850), 
12 Q. B. 7393 Solomon v. Vintners’ Co, (1859), 4H. & N. 
585: Manley v. Burn (1915), 85 lL. J. K. B. 505. As to (2) 
Refd. Bonomi v. Backhouse (1858), KE. 2B. & IK. 622; 
Dalton v. Angus (1881), 6 App. Cas. 710; Union Lighter 
age Co. vt. London Graving Dock Co., [1902] 2 Ch. 557. 

Refd. Acton vr. Blundell (1843), 12 M. & W. 324 ; 


Geucrally, Re 

Bibby v. Carter (1859), 4 H. & N. 153. 

401. -—~— - -|- - UNION LIGHTERAGE 
LONDON GRAVING Dock Co., No. 68, aie. 

402. -——- Noxious discharge into sewer.] -~ 
Pitfs. were a sanitary authority, & for more than 
twenty years before action brought defts. had 
discharged into pltfs.’ sewers the waste liquors 
from their borax works. This cflluent contained 
borax in solution.  L!tfs. utilised part of the aren 
under their control for a sewage farm on which 
various crops were raised, & they alleged that this 
noxious effluent had injuriously affected their 
farm & the crops thereon. There was evidence 
that the discharge from defts.’ works was inter- 
mittent, & as a rule made at night, & neither 
pltfs. nor their predecessors had notice of it. No 
perceptible damage to the crops on the farm had 
been noticed prior to 1908. Defts. claimed a 
prescriptive right to continue the discharge of 
their «fluent & denied that it was noxious or 
caused any injury to the farm. In an action by 
pltfs. claiming an injunction to restrain the defts. 
from continuing the discharge of this noxious 
chemical solution :—Held: as the enjoyment of 
the alleged casement had been seeret & unknown 
& unsuspected by pltfs. or their predecessors, it 
was not of such a character as would establish a 
prescriptive right.--—LivekPooL COoRPN. v. CoG- 
HILL (E.) & Son, [1918] L Ch. 307; 87 L. JF. Ch. 


[1900] 2 Ch. 138. 


1O. Us 
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Sect. 3.—By prescription: Sub-sect. 6, C. (6) t., t. 
& tit] 

186; 118 L. T. 336; 82 J. P. 129; 384 T. L. BR. 
159; 16 L. G. RB. 91. 

403. Must be actlonable—Obstruction of stream.] 
—MURGATROYD v. ROBINSON, No. 51, ante. 

404. ——— Or capable of physical resistance— 
Noise & vibration.]—SANDER v. MANLEY & RoGsErs, 
[1878] W. N. 181. 

405. 
MAN, No. 57, ante. 

406. Must be certain & uniform.] — HULLEY v. 
SILVERSPRINGS BLEACHING Co., No. 361, ante. 








——.] — SrurGes v. Brive- 


ii. User as of Right. 


See Prescription Act, 1832 (c. 71), ss. 2 & 5. 

407. General ,rule.|——(1) The words ‘“ enjoyed 
by any person “claiming right,” applied to ease- 
ments, in Prescription Act, 1832 (c. 71), s. 2, & 
‘* enjoyment thereof as of right, ” in sect. 5 of the 
above Act, mean an enjoyment had, not secretly 
or by stealth, or by tacit sufferance, or by per- 
mission asked. from time to timc, on each occasion, 
or on many, but an enjoyment had openly, 
notoriously, without particular leave at the time, 
by a person claiming to use, without danger of 
being treated as a trespasser, as a matter of right, 
whether the right so claimed shall be strictly legal, 
as by prescription & adverse user, or by deed, or 
shall have been merely lawful so far as to excuse 
a trespass. 

(2) To a plea of forty or twenty years’ enjoy- 
ment of a way, a licence, if it cover the whole 
time, must be pleaded. But a parol or other 
licence, given & acted on during the forty or 
twenty years, may be proved under a general 
traverse of the enjoyment as of right, & this, 
whether such licence be granted for a single time 
of using, or for a definite period. 

Semble : (3) where issue is joined on the allega- 
tion of an interruption acquiesced in, the party 
alleging the interruption, having proved a non- 
user during part of the time, may, in order to show 
that such nonuser was not a voluntary forbearance, 
give evidence that, two years before the nonuser 
commenced, the party claiming the way paid a 
consideration for being allowed to use it.— 


TICKLE v. Brown (1836), 4 Ad. & El. 369; 1 
Ilar. & W. 760; 6 Nev. & M. K. B. 280; 5 
L. J. K. B. 119; "111 E. R. 826. 

Annotations :—-As8 ‘to (1) Folld. Beasle . Clarke (1836), 
2 Bing. N. C. 705 Gardner v. on’s Kingston 
Brewery Co. (1903), 88 L. T. O98. Refi. ay v. Thackrah 
5. 6. & FP. 4 Magor v. Chadwick (40> 9 

B. 159; Caved v. Martyn (1865), 19 C 


732; QB. 151 Dalton (a 1877), 3 a8 
Vorney (1884), 1 


30. u ee) Holuing ». 
Bergh, a 2 Ch. 516; 
K. B. 911. 


4; Hyman 
Lyall v. othitold, iu’ 


48 to (2) DPyo v. oy er 1 (184 
I. J. Q. B. 138: Tono v. Presto ton (1883), 24 Oh De 
Tomsett v. Wallis (1896), 40 Sol. Jo. 498. Aa to (3) 
Apld. Onloy v. Gardiner (1838), 4 M. & W. 49 6; Gardner 
v. Hodgson’s Kingston Rrewery Co. (1903), 88 LL. T. 
698, Generals, Mentd. Papendick v. DEdEwater, (1855), 
5k. & B 6; Howe v. Malkin (1878), 40 L. T. 


408. Parailasion of servient owner—Crossing « over 


een 


& the nature ‘of the right. —M'INnoy 
scan (DuKR), [1891] A. C. 629.— 


| 
| the 
a. Must be lawful.) —Prescription 


bringing 


based upon a series of unlawful acts, | #2 O. W. R. 408; 
cannot be supported whether the acts | 28 0. L. 
wore unlawful at common law or | CAN. 


by statute.—TRAILL v. MCALLISTER 
(1890), L. I. 25 Ir. 524.—-IR. 
Prior to 1894 H. 


nr pe EE A LL LD 


Cc. 34, 8. 85 twenty years uninterrupted 
user as of right immediately privr to 
of the action must be 
proven. ae aan v. RicHARDA Sie 
30. W. N. 1432 


e 507; 12 D. T. 


b. Permission of Pek oe owner. ]- -- 


' KASEMENTS AND Prorits A PRENDRE. 


railway.|—(1) Trespass for breaking & enter- 
ing, on Jan. 1, 1830, & on divers other days & 
times, etc., one close, called the Railroad, & one 
other close formerly used as a railroad, etic. 
Pleas, amongst others, that A., B., & 0. were 
owners of the closes on each side of the locus im» 
quo, which was a railway made by pitfs. under the 
authority of an Act of Parliament; that the 
adjoining closes contained minerals, & that, 
according to the custom of the country, the 
minerals could only be conveniently conveyed 
by means of a railroad across the locus in quo. 
The plea then justified the trespasses for that 
a rt & for the convenient & necessary occupa- 
ion of the adjoining closes. Replication, pro- 
testing the soil & freehold, de injuria absque 
residuo caus@. Another plea alleged that the 
occupiers of the adjoining closes had, for twenty 
ears, as of right, & without interruption used & 
een accustomed to use the privilege & casement 
of passing & rep passing, etc., & laying down rail- 
roads across pltf.’s railroad. Replication to this 
plea, traversing the claim of right. New assign- 
ment of other & diffcrent purposes, to which there 
was judgment by default. The particulars com- 
plained of trespasses committed by defts. in 
Apr. & May, 1830, in a close ‘ which now is or 
heretofore was a rail or tramroad,’”’ & destroying 
the plates of same, & laying down others. ‘The 
evidence was, that decfts., in Feb. 1829, took up 
some of the plates of pitfs.’ railway, & altcred the 
course of part of it, varrying it over their own 
land, & made a transverse railroad, which crossed 
the site of the old railroad, & also the new rail- 
road :—Held: the particulars were sufficient. 

(2) Upon the issue with regard to the more con- 
venicnt occupation of the adjoining closes, there 
was much evidence on both sides, pltis. giving 
evidence to show, that. in constructing the trans- 
verse railroad, defts. had an ulterior object in 
view. The judge left it to the jury to say 
whether the transverse railroad was constructed 
bond fide for the more convenient occupation of 
the closes, or for some other object :—Held: this 
direction was right. 

(3) Upon the issue with regard to the twenty 
years’ enjoyment of the casement :—Held: defts. 
were bound to show an uninterrupted cnjoyment, 
as of right, during that period, & pltfs. might 
prove, under that issue, applications by defts. 
during the twenty ycars for leave to cross their 
railroad, & if was not necessary for them to reply 
such licence specially under Prescription Act, 
1832 (c. 71), s. 8.—Monmoury CANAL Co. 4%. 
HARFORD (1834), 1 Cr. M. & R. 614; 5 Tyr. 68 ; 
4 L. J. Mx. 43; 149 H.R. 1226. 


Annotations :—A8 to (3) Folld. Beasley v. eae ag Gest), 4 
Bing. N. C. 705; Tickle v. Brown (1836), 4 Ad. & El. 





369% Onloy v. Gardiner (1838), 4 M. & W. 496. 

Gardnor ?. Hodgson’s Kingston Brewerics Co. ~ 14000) 

A 592. Refd. Hollins v. Verney (1884), 13 Q. 

409. ——— Right of way.|--—TckLre v. Brown, 
No. 407, ante. 

410. —- ‘In trespass the plea alleged, 


| on the course of the drain & a conduit 
by which sotne of the water was led in 
a different dircction along H.’s side 
of the boundary between the two farms 
I to the public road, & thence along that 
ages supplving a ‘tank on P.’s holding 

| & ultimately going to the river. In 
| 1896 H. altered the drainage of his 
lands & removed the conduit so that 


R. 267.— 


wero tenants it no jonger sui supplied TP.’s tank. 


: _. | of sdjoinir farms on the same estate. : entered & restored it. H. 

PART Il. ae he B ha SECT. 6. rae ee Hes predecessor for the better | sued for aca for trespass & 
i : nego © of mie nee constructed a | for flooding of his lands :—Held: 

407 i. General rule.}—To ostablish a drain h his lands to a river, & | tho drain was mocrely an artificial drain 


prescriptive right under 10 Edw. VIL. |! at the same 


oa wolr was constructed 


& not permanent, but open to alteration 


Parr III.—Creation or EASEMENTS. 


that the way in question was used for forty 
years as of right, by the occupier, etc., of the 
farm. On a replication traversing the use as 
of right :—Held: pltf. might give in evidence, 
under Prescription Act, 1882 (c. 71), s. 5, that the 
way had been used by leave & licence, & that an 
acknowledgment had been given by those to 
whom the use of such way had been allowed.--- 

BEASLEY v. CLARKE (1836), 2 Bing. N. O. 705; 

5 Dowl. 50; 2 Hodg. 100; 3 Scott, 258; 5 

L. J.C. P. 281; 132 E. RR. 271. 

Annotations :—Refd. Onley v. Gardiner (18: ; . 
381; Pyo v, Mumford (1848), 11-0. B. 63: Gordners. 
Hodgson’s Kingston Breworics Co., {1900} 1 Ch. 592; 
Hyman v. Van Den Borgh, [1907] 2 Ch. 516. 

411. -----— -— —.]— KINLocH »v. Nervi, No. 
388, ante. 

412. Repairs executed as of right -~ Way.| - - 
CLAY v. THACKRAH, No. 424, post. 

413. Evidence that user not of right --Water- 
course.|——Case for disturbing a watercourse which 
of right ought to flow into plitf.’s close to irrigate 
it. Plea: denial of the right. On the trial it 
ippeared that the watercourse was not ancient, 
but that the water had flowed in its present course 
for more than twenty years, past pltf.’s close. 
There was evidence that during that period pltf., 
& those under whom he claimed, had been con- 
stantly in the habit of drawing off the water to 
irrigate his close, & that the owners of the water- 
course resisted it. On one occasion, when pltf.’s 
servant drew off the water, he was summoned 
before a justice for so doing. PItf.’s son by his 
direction attended & defended the servant,. & 
paid a fine of ls. The conviction was under a local 
Act, from which there was a power of appeal. 
Pltf. did not appeal. The conviction was tendered 
in evidence & rejected. In summing up, the judge 
explained that the enjoyment to defeat an adverse 
right must be for twenty years, without inter- 
ruption acquiesced in for a year. One of the 
jury asked what would be the effect in law of a 
state of perpetual warfare between the parties, 
which question the judge did not answer. ‘The 
Jury found that ‘‘ the watercourse hud been en- 
Joyed as of right for twenty years, & without 
interruption for a year,” & were directed to find 
for pltf. :- Held: (1) the evidence was improperly 
rejected, as the conviction, unappcalcd against, 
was, under the circumstances, evidence of an 
acknowledgment by pltf., that the usage, to draw 
off the water for irrigation, was not as of right; 
(2) interruptions, though not acquiesced in for a 
year, might show that the enjoyment never was 
of right, but contentious throughout, though, if 
once the enjoyment as of right had begun, no 
Interruption for less than a year could defeat it ; 
(3) a new trial was granted.— EATON v. SWANSEA 
WATERWoRKs Co. (1851), 17 Q. B. 267; 20 
L. J. Q. B. 4823; 171. 1. O. 8. 1543 15 Jur. 675 ; 


ree KE. R. 1282. 
Annotations :-—.As to (1) Refd. R. v. Fairic (1857), 8 E. & B. 
Revd Rolle v. Whyte Aaa, 8 TR. & S. 116. 48 to (2) 
. Lyell v. Hothfield, [1914] 3 K. B. 911. Genecraliy, 
Refd. Glover v. Coleman (1874), L. R. 10 C. BP. 108 ; 
Dalton v 8 (1881), 6 Cas. 740; Hollins r. 


Verney (1884), 13 2 B. b. Presland v. Bingham 


App. 
(1889), 60 L. T. 433. soe 
414. Enjoyment contentious throughout --. 


if H.’s pleasure, & P.’s enjoyment must 

tia vac as Sena only.— 

hs s ° *0 : ® y e t. 

ieor” | LLocK, [1900] 2 1. 1] 
©. Adverse.) — In order to 

stitute an adve i 

must. be wee oncrion of land, 


Al) 121.—-CAN. 
con- d. -}—In 





Se ee ee ee ee 


taken of some definite portion of the 
land, hostile to his tith-.—Dor_d. Sr. 
JOHN CORPN. 0. LITTLEDALE (1861), 3 


order 
joyment should be ‘ of right,”? there | 


71 


Watercourse.|—KHATON v. SWANSEA WATERWORKS 
Co., No. 413, arte. 

415. Agreement to do act inconsistent with 
easement—Support from wall.]—In 1856 A. built 
on a wall belonging to B., the rest of the build- 
ing being on land laid out by B. for a street. 
By a deed made in 1864, A. covenanted with B. 
that A. would on three months’ notice macadamise 
the stvect & keep it in repair. This deed was 
recited in another decd made between A. & B. in 
1877, in which the proposed street was referred 
to. The street was never made, & the design had 
been abandoned :—Held: A.’s enjoyment of 
support from the wall was not as of right, & no 
easement was acquired.—TOoNE v. Piston (1883), 
24 Ch. D. 739: 5381. I. Ch. 50; 19 1.7. 993 32 
W. RR. 166. 

416. Enjoyment under mutual mistake of legal 
right—-Watercourse.|—)cfts. in 1834 demised to 
pltfs. the coal under the ©. estate far fifty years, 
with powers to sink pits, make soughs, ete., erect 
engines, & make drains, ete., for supplying such 
enyines with water, & also to do certain other 
acts on the surface for the better draining & 
working the demised mines & any other mines of 
which plt{s. might become lessees under the lands 
of any other persons. In 1836 pltfs. took a lease 
for 35 years of the O. Colliery from a neighbouring 
landowner. I[n 1846 pltfs. made a drain about a 
mile long, chiefly on the C. estate, by which they 
diverted small natural stream on the C. estate 
& brought it down to the O. Colliery, where they 
made reservoirs for the water at considerable 
expense. They did not ask leave to make the 
drain, but defts.’ ayent saw the work going on & 
encouraged it. In 1872 pltfs. became owners 
in fee of the O. Colliery. In 1884, when the lease 
from defts. expired, defts. stopped the drain & 
diverted the water. Pitf{s., claiming a right by 
prescription to the water, commenced this action 
to restrain them from doing so: Held: if the 
making the drain was not authorised by the 
lease, as to which the ct. gave no opinion, it was 
made & enjoyed, cither under the belicf of both 
parties that it was authorised by the lease, or 
under a comity between landlord & tenant, & 
there was no enjoyment as of right so as to give 
the tenant a right to the water after the Jease had 
expired.“ CHAMBER COLLIERY Co, 0. TOrwoop 
(1886), 32 Ch. D. 5493 55 1. J. Ch. 8595 65 7. T. 
440; 51 I. P. 164; 2'T. 1. RR. 507, CO. A. 
Annotations :—Refd. Brinckman tv. Matley (1901), 73 

L. J. Ch. 160; A.-G. v. Horner (No, 2), (1913] 2 Ch. 140. 

417. Annual payment in respect of right - Way.| 
—GARDNER vt. Hopason’s KINGSTON Brewery 
Co., No. 298, ante. 

User unknown to servient owner.|—-Scec Nos. 
68, 400, 402, ante. 

User during unity of possession.j—Sce Sub-scct. 
(6, C. (0) iii., post. 





iii, User during Unity of Posscssion. 
Sec Prescription Act, 1832 (c. 71), ss. 2 & J. 
418. No enjoyment as of right—-Way.|— Bridit 


v. WALKER, No. 308, ante. - 
419. —— .J—(1) Under Prescription Act, 





PART Hil. SECT. 3, SUB-SECT. 6.~-- 
C. (b) ifi. 
e. No enjoyment as of riaht— 
Water. |-~A Tease made in 1774, by A. 
' ty I., coinprised two closes, Blackacre 
& 


Whiteacre. A mill was) subse- 
quently built on Blackacre, which was 


that the en- 


ve, continuous & t b dverse cxercise of it as ’ 
Mery ae fined ; pibere must be some- against the vsorvient,, holder.—-Mob- applet 78 See Rast inte be nae a 
; ow the person ha tho Oso ? . BwssonaTi DEY acre, ‘ 
iegal titlo that a possession has an (1875), BL RR. 361.—IND. T., & subsoquent tenants, enjoyed this 
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Sect. 3.—By prescription :7 Sub-sect. 6, C. (b) tit. & 
(c) 4] 
1832 (c. 71), the enjoyment of an easement as of 
right, for twenty ycars next before the commence- 
ment of the suit, means a continuous enjoyment 
for twenty years next before the commencement 
of the suit, as of right, of the easement, without 
an interruption acquiesced in for a year. If, 
therefore, during any part of the twenty years 
there is unity of possession, the enjoyment is 
defeated. : 

(2) It is not necessary, under sect. 5, that such 
unity of possession should be specially pleaded. 

_ (8) Proof of unity of possession may be given 

in evidence under a traverse of the plea.—ONLEY 

v. GARDINER (1838), 4 M. & W. 496; 1 HIorn & 

H. 381; 150 E. Wt. 1525; sub nom. OLNEY v. 

GARDINER, 8 L. J. Ex. 102. 

Annotations :—-Aa_to (1) Folld. Dainper v. Bassett, (1901) 
2 Ch. 350. Refd. Battishill v. Roud (1856), 18 C. B. 696 ; 
Outram ». Maude (1881), 17 Ch. D. 391; Symous v. 
Leaker (1885), 15 Q. B.D. 620; Hyman v. Van Don 
Bergh, [1907] 2 Ch. 516. As to (3) Refd. Clayton »v. 
Corby (1842), 2 Q. B. 813. 

_ 420. —-— -]—In 1823, M. built two ad- 

joining houses, behind cach of which was a piece 

of ground appropriated as a yard, but no wall 
divided the yards. In 1832, M. permitted deft. 
to occupy one of the houses without payment of 
rent, & he was accustomed to pass over the yard 
of the other house, which was let from time to 
time to different tenants, to a public highway. 
M. continued owner of both houses until his death 
in Dec. 1838. In Aug. 183J, the trustees under 
his will conveyed the last-mentioned house & the 
ground behind it to a person through whom piltf. 
derived his title. In Sept. 1839, the trustees 
conveyed the other house & ground to deft., who 
continued to occupy it, & use the way across 
pltf.’s yard without interruption until the year 

1853 :--Jleld: there was no user of the way ‘as 

of right’ for twenty years, within the meaning 

of Prescription Act, 1832 (c. 71), s. 2.—-WINSHIP 

v. Hupspetit (1854), 10 Exch. 5; 2 C. L. R. 

1042; 23 1. J. Ex. 268; 23 L. T. O. S. 162; 

2W. R. 523; 156 K. R. 3382. 

421. -]—-(1) The enjoyment of an 
casement as of right, for twenty, or forty, years 
next before the commencement of the suit, within 
Prescription Act, 1832 (c. 71), means a continuous 
cnjoyment as of right, for twenty, or forty, years 
next before the commencement of the suit, of the 
easement as an casement, without interruption 
acquiesced in for a year; & such right is defeated 
by unity of possession during all or part of the 
period of enjoyment, though such unity of pos- 
session has its inception after the completion of 
the twenty, or forty, years. 

_ Therefore, where pltf. had enjoyed a way as of 

right, & without interruption, from 1880 to 1855, 

_ when the action was brought :—Held: his claim 
under the above statute was defeated by a unity 

of possession from 1843 to 1853. 

(2) In an action by a reversioner for the removal 
of the eaves from his house, & the crection of a 
building with eaves & a gutter overhanging his 
wall, evidence of diminution of the saleable value 
of pltf.’s premises in consequence of the nuisance 











- ~ _ ——_ —— Ce oy 


right of water from 1818. In 13836, 
C., who was entitled to the reversion 
expectant on T.’s lease, appointed 

to K. for life, from the expira- 
tion of that lease, retaining Blackacre. 
The lease of 1775 expired in 1840. 
K., in 1841, demised Whiteacre to deft. ; 
& in 1843, C. demised Blackacre to 
pltf., with tho right to water sufficient 


to 1860 :—IHeld: 





——— 


uction for the diversion of the water, 
commenced in 1860, there was cvidence 
of uninterrupted enjoyment from 1818 
(1) as, co the 


| for the mill as enjoyed by 8S. In an | 


lease of 1775, there was & 
ossession in T., the enjoyment by 8., 
§ tenant, pending that lease, was not 
an enjoyment “as of right,’’ within tt. 345.—IR. 


HASEMENTS AND PrRorirs A PRENDRE. 


was rejected, &, it appearing that the cost of 
replacing the tiles which had been removed 
would not exceed 30s., & deft. having paid 40s. 
into ct. on account thereof, the jury were directed 
to find for deft., if they thought the sum pa.d in 
was sufficient to cover the actual damages sus- 
tained by pltf.:—Held: the evidence tendered 
was properly rejected, & the direction right, the 
true measure of damages in such a case being, not 
the diminution in the saleable value, although 
the nuisance might be of a permanent character, 
but such damages as the jury might think sufficient 
to compel deft. to abate the nuisance.—BATTISHILL 

v. REED (1856), 18 C. B. 696; 20 J. P. 775; 4 

W. R. 603; 139 Ki. R. 1544 3 sub nom. BATHISHILL 

v. REED, 25 L. J. C. P. 290. 

Annotations :—As to (1) Folld. Damper v. Bassott, [1901] 
2 Ch. 350. Consd. Hyman v. Van Den Bergh, [1907] 
2 Ch. 516. Refd. Hollins v. Verney (1884), 13 Q. B. D. 
304. 48 to (2) Refd. Whitehouse v. Fellowes (1861), 10 
Cc. B. N. S. 765: unnicliffe & Hampson v. West Leigh 
Colliery Co., [1905] 2 Ch. 390. 

422. - ——.]—lltfs., being respectively the 
owner in fee & the tenant of Whiteacre, brought 
an action of trespass against the owner & occupicr 
of the adjoining farm Blackacre, in driving a horse 
& cart from Blackacre across certain fields belong- 
ing to Whiteacre. Deft. sect up a private right of 
way under [Prescription Act, 1832 (c. 71), & 
alleged an uninterrupted user for forty years. It 
appeared that A. was tenant of Whiteacre from 
1860, & of Blackacre from 1877 till 1898 :-— 
Held: (1) the unity of possession of the alleged 
servient & dominant tenements for the greater 
part of the forty years preceding the action was 
fatal to deft.’s claim under the Act; (2) in the 
circumstances the user of the right of way for 
the last forty years would be no evidence of right 
as against pltf{fs.—DAMPER v. Basser, [1901] 2 
Ch. 350; 70 1. J. Ch. 657; 84 I. T. 682; 49 
W. WR. 5386; 17 T. L. R. 587; 15 Sol. Jo. 537. 
Annotation :-—As to (1) & (2) Refd. Hyman v. Van Den 

Bergh, [1907] 2 Ch. 516. 





423. ——— ——~— Two tenements held from same 
landlord.|]—-Kinaeour v. GApnEsS, No. 309, ane. 
424. —— Repair of watercourse — Tenements 


held under different landlords.|—-To an action of 
trespass on land deft. pleaded that for twenty, 
thirty, forty, & sixty years he & the occupiers of a 
mill had, as an easement, gone on the land to 
repair the banks of a stream which flowed to the 
mill. Replication, denying the rights claimed. 
It appeared that within forty years B. had been 
lessee of the mill under one landlord, & of the 
land under another :—Held: (1) this was such a 
unity of possession as prevented his having an 
easement on the land; (2) this unity of possession 
need not be specially replied, & with a special 
replication the lease of the land to B. & letters 
written by B. while lessee of the mill, & before he 
became lessee of the land, were receivable in 
evidence; (3) B.’s lease of the land having ex- 
pired more than thirty years ago, the acts of the 
occupiers of the mill in repairing the banks cver 
since that time, without any leave asked by them, 
or any notice from the other side of any adverse 
claim, must be taken to be done as of right.— 
CLAY v. THACKRAIT (1839), 9 C. & P. 47; 2 Mood. 
& R. 244, N. P. 


—— eee ~—-= 


eaning of the Prescription Act. 





the m 
(2) The user for more than twenty 
years, since 1840, conferred no title 
to the easement, under Prescription 
Act, Sect. 2, the reversion of the 
servient tenemont, during that period, 
being vested in K., tho tenant for life.— 
WILSON v. STANLEY (1861), 12 I. C. L. 


ty of 


Part IIJ].—Creation or HASEMENTS. 


(c) Length of User. 
i. Computation of Time. 
Prescription at common law.]—WSce Sub-sect. 4, 


B., ante. 

Under doctrine of lost modern grant.]—Sce 
Sub-sect. 5, D. (ce), ale. 

425. Twenty years next before suit-—Way.|— 
MonMOUTH CANAL Co. v. Harrorp, No. 408, ante. 





426. ——.|—ONLEY v. GARDINER, No. 
419, ante. 
427. ———.]—(1) A plea of twenty years’ 





enjoyment of a way, under Prescription Act, 1832 
(c. 71), 8. 2, must be supported by user for that 
period down to the commencement of the action. 

(2) Proof of ‘user commencing forty years avo, 
but discontinued four or five years before the 
commencement of the action, is insufficient.—- 
PARKER v. MITCHELL (1840), 11 Ad. & KE). 788; 
3 Per. & Dav. 655; 9 L. J. Q. B. 1943 4 Jur. 
ae als E. 7 613. Bs 
«inno ns :—As lo (J efd. txon o $ 

5 L. T. 244. As to ea) Conia. Carr v. Vostee tiniey 8 

Gal. & Dav. 753.  Apprvd. & Folld. Lowe v. Carpenter 

(1851), 6 Mxch. 825. Consd. Hollins 7. Vorney (181), 

13 Q. B.D. 304. Refd. Hyman v. Van Den Boreb, [1907] 

2 Ch. 516. 

428. - -~.|-—Pleas of twenty & forty 
years user respectively, under Prescription Act, 
1832 (c. 71), are not supported by proof of user 
for forty years & upwards before the commence- 
ment of the action to within fourteen months of it. 
Some act of user must be shown to have been 
exercised in the years in which the action is 
brought. Semble: some act of user ought to 
be shown to have been exercised at least once a 
year.— LOWE v. CARPENTER (1851), 6 Exch. 825 ; 
20 L. J. Ex. 8743; 17. T. 0. S. 2035 15 Jur. 
883; 155 E. R. 779. 

(nnotations :—Consd. Glover v. Coloman 

Bald Wkson eee tay eee, eee 

v. Miles (1881), 44 dah 487. 





(1874), L. R. 10 
3 Q. B.D. 304. 
; De La Warr 





429, --—— ———.] --DARLING v. CLUE, No. 338, 
ante. 
430. Watercourse.}] —- (1) <A claim = to 


cripty & discharge water from a copper mine, 
Which had been impregnated with metallic sub- 
stances in pits sunk in the party's own soil, into 
the watercourses of a neighbour, is a claim to a 
watercourse within Prescription Act, 1832 (c. 71), 
8. 2. In pleading the enjoyment of such a right 
for forty years, it is correct to state it ‘“ Sor the 
full period of forty years next, before the com- 
Inencement of the suit.”’ 

(2) Where an enjoyment of a right for the 
period of forty years is alleged in a plea, it is no 
sufficient answer to say, that there is an outstand- 
ing tenancy for life, without showing that the 
reversion 1s in the person who sets up that tenancy, 
because, although, in the computation of the 
twenty years’ prescription, under Prescription 
Act, 1832 (c. 71), s. 7, the term of the tenant for 
life is absolutely excluded, in the computation of 
the forty years under scct. $, it is only excluded 


conditionally, upon the resistance to the claim . 
& sufferance of the tenant only, or under a claim 


by the reversioner within three years after the | 


determination of the tenant for life. 
; (3) Where a tenant for life, with power to grant 
hte for three lives, does grant such a lease. 
vu. : whether it is correct to plead that, by 
PART III. SECT. 3, SUB-SECT. 6— 

» (e) i 
{. Twenty years.) -~ Held: where 
fee ae Peet unlulerruplod pay te 
i 1a ‘e : 
When the parties entitled to une. arise 


version were seised leno jure, tl t 
will not interfere W vr ©. STANLEY 


&. 
(1915), ¢. 75, 


_—— 
a 
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virtue of the power so reserved to him, he did by 

indcature enfeoff certain persons for three lives.— 

WRIGHT v. WILLIAMS (1836), 1 M. & W. 77; 1 

Gale, 410; Tyr. & Gr. 375; 5 L. J. Ex. 107; 

150 K. R. 353. 

Annotations :—As to (1) Consd. Richards v. Fry (1838), 7 
Ad. & Hi. 698; Flight v. Thomas (1840), 11 Ad. & 1. 
688. Appryd. Cooper v. Tubbuck (1862), 12 C. B. N.S. 
456. Refd. Flight ». Thomas (1841), 8 Cl. & Kin. 231; 
Ward v. Robins (1846), 15 M. & W. 237; Pyo v. Mumford 
(1848), 11 Q. 13. 666; Carlyon v. Lovering (1857), 1 H. & 
N. 784: Watson tv. Stanley (1861), 5 L. 1. 244; Hollins 
v Verney (1884), 13. Q. B.D. 304; Clark v. Somorsetshire 
Drainage Comrs. (1888), 36 W. KR. 890; Gardner v. 
Hodgson’s Kingston Breweries Co., [1900] 1 Ch. 592: 
Colls v, Home & Colonial Stores, [1904] A.C. 179; Hyman 
ve. Van Den Bergh, [1908] 1 Ch. 167. 

431. —-—.]—In case, the declaration 
stated, that plif. was lawfully possessed of a mill, 
& by reason thereof of right ought to have & 
enjoy the benefit of the water of a watercourse 
which ran & flowed, by means of a weir therein 
erected a little above pltf.’s mill, being kept at 
a certain height, unto the mill of pltf., for supply- 
ing it with water for the working thereof; & 
complained, that deft. wrongfully pulled down the 
weir, & placed & kept it at a lower height than it 
ought to have been. Deft. pleaded, that, before 
& at the times when he was the occupicr of a 
certain close adjoining to the watercourse, & that 
he & all others the occupiers for the time being of 
the close for twenty years next before the com- 
mencement of the suit, enjoyed, as of right & 
without interruption, the right of from time to 
time, as occasion required, removing a part of the 
weir, & placing & keeping it at a lower height than 
the rest, to such an extent & for such a time as 
was necessary for diverting cnough of the water 
to irrigate the close; that, at the times when 
irrigation was necessary for the close, wherefore 
deft. removed the part of the weir, & placed & 
kept it at such lower height, to such an extent 
& for such time as, & no more or longer than, 
was necessary for diverting the water for the 
irrigation of the close :—Hecld: this plea was 
good, & it was not an argumentative traverse of 
the right alleged in the declaration, inasmuch as 
it seb up a right which, under Prescription Act, 
1832 (c. Tl), was not complete until the com- 
mencement of the suit, & therefore, was not in- 
consistent with pltf.’s right to have the weir at a 
greater height at the time of the act complained 
of.— Warp v. Ronms (1816), 15 M. & W. 2873 
71.7. O.8. t1t3 1538 i. R. 8387. 

Annotations -— Apld. Lowe ¢. Carpenter (1851), 6 Jexch, 825. 
Consd. Cooper vo. Hubbuck (1862), 12 CG. B. N.S. 456; 
Bennison v. Cartwright (1864), 5 3. & 8.1. Refd. Watson 
v, Stanley (1861), OL. T. 2445 Hollins v. Verney (1884), 
13.4. Bb. 308. 

432. Eavesdropping.} — BATTISUILL 
Reep, No. 421, arte. 

See, also, Nos. 462, 465, 879, posl. 

433. Against whom time computed —- Rever- 
sfoner.]-—When there is evidence of the user of a 





UV. 


' way over the land of pltfs. during the cxistence 
' of several successive Icases, it is a question rightly 


(1861), 5 L. TT. 244.--IR. 

--— .)—Limitation. Act, HK. S. O. 

bs. 

it necessary for a person secking to 
establish u prescriptive right to an 
casement under the statute to prove 
uninterrupted enjoyment for 20 years 
immediately previous to & terminating 


left to the jury, whether it was by the permission 


of sight.—LIsHOP v. SPRINGETT ({831), 11. J. K. B. 


13. 
434, --—— --—--.] — Briar Now 


308, ale. 


v. WALKER, 


in sume action or sult in which the right 
is called into questlon.—WATSON v. 
JACKHON (1914), 31 0. . KK. 48L53 19 
bD, li Rk, 733 4 6 QO. Ww. N. 509,--—-CAN. 

h. ——,}j—Under C. S. U. C. C. SS, 
su. 37, 40, & 44, where one enjoys an 
cusomeont ag against the Crown & over 
Crown property for a period of twenty 


36, renders 


Oo, 
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Sect. 3.—By prescription: Sub-sect. 6, C. (ec) 4., 4. 
& iit., (d) & D, Sect. 4.] 

435. -}—(1) The user of a way 
during the occupation of tenants does not bind 
the landlord unless he was aware of it; but if the 
user has been for a great length of time, it may be 
presumed that he was aware of it. 

(2) If, in an action of trespass, deft. pleads a 
foot-way, his plea is supported by proof of a 
carriage-way, a8 a carriage-way always includes 
a foot-way. 

(3) A gate being kept across a way is not con- 
clusive that it is not a public way, as the way 
may have been granted to the public with a reserva- 
tion of the right of keeping a gate across it to 
prevent cattle straying. —Daviis v. STEPHENS 
(1836), 7 OC. & P. 570, N. P. 

Annotation :—As to (1) Refd. Thornhill v. Weeks (1014), 

78 J.P, 154, 


$96. ea 











Case for the obstruction of 


a right of way. Verdict for pltf. A thirty ycars”’ 


user of the way for the purpose of getling water, 
was proved by eae but deft.’s farm was held 
under a lease for life from the Archbishop of York, 
& on the part of deft. it was contended that that 
circumstance defeated the evidence of user. 
Motion to enter the verdict for deft., on the ground 
that twenty years’ user gave no right against the 
Archbishop, & that no title at all was gaincd by 
an user which did not give a valid title against 
all :—Held: the rule would be refused.—Smru 
v. IDESON (1848), 11 L. T. O. S. 104. 

437. -—-- ——-.]—Upon a traverse of the right 
of way in an action for obstruction, pltf. proved 
chjoyment for twenty years; but during certain 
portions of the twenty years the servicnt tenement 
was held under leases for years exceeding three 

‘years. The user, however, commenced ante- 
cedently to the granting of any of the leases, & no 
proceedings were taken by the reversioncr within 
three years after the determination of such terms, 
to resist pltf.’s claim :-—Held: (1) there was 
evidence for the jury of the right claimed, & 
Prescription Act, 1832 (c. 71), s. 8, applied only 
to cases where an enjoyment for forty years was 
rclied upon as giving an absolute & indefcasible 
right, & not to cases where twenty years’ user 
only was set. up; (2) if sect. 8 of the above Act 
could be applied to the latter case at all, the con- 
dition imposed by that sect., of resistance within 
three years after the determination of the term, 
was applicable also; (3) there was no ground for 
excluding from the computation of twenty years 
the periods during which the servient tenement was 
out on lease.—DPA1k v, SHINNER (1852), 18 Q. B. 
5668; 22 1. J.Q. B. 27; 10 L. T. O. 8S. 228; 17 
Jur. $72; 118 WW. KR. 215. 
cattle ay 6 a to (1) Refd. Kilgour v. Gaddes (1903), 89 


438, -—- -—.]—— Where a right of way is 
laimed by virtue of forty years’ enjoyment under 
ee Act, 1882 (c. 71), the period during 
vhich the servicnt. tenement has been vested in a 
nant for life, with remainder in fee, cannot be 
leducted from the period of forty years’ enjoy- 
nent—for the remainderman is not “a person 
antitled to the reversion expectant on a term ” 


‘ours, he thereby establishes a right 
XY prescription in such easement. ‘To 
‘wtablish the easement by preseription 
t is not necessary to show that the 
wesent owner was in undisturbed 
sossossion for the full twenty ‘years ; 
‘ut the undisturbed possession of his 
-Tredecessors in title may bo invoked 
1 order to complote the term of 
‘rescription.—McGEE v. R. (1802), 22 


action, 


‘CG. 1.'t. 873 7 Exch. C. 2. 309.—CAN. 
PART Ill. SECT. 3, SUB-SECT. 6.— 
C. (0) ii. 


k. Nearly forty years.}—Nearly forty 
yoars bofore the commencement of the 
the predecessors in title of defts. 
laid pipes for convey 
the railway line of pltfs." predecessors, 


HASEMENTS AND Prorrrs A PRENDRE. 


within sect. 8.—SyMOoNS v. LEAKER (1885), 15 

Q. B. D. 629; 54 L. J. Q. B. 480; 53 L. T. 227 ; 

49 J. P. 775; 33 W. R. 875; 1 T. L. RK. 564, 
¢) 


4389. ——- Tenant for life..—Wricur v. WIL- 

MS, No. 430, ante. 
4 ; Married woman—Effect of Married 
Women’s Property Act, 1882 (c. 75).|— HULLEY v. 
SILVERSPRINGS BLEACHING Oo., No. 361, ante. 
. Remainderman.]—In an action to 
restrain the removal of shingle from, & the placing 
of bathing-machines upon, a part of the foreshore 
of the sea at M., pitti. claimed to be tenant in 
possession of the locus in quo under a building 
agreement granted him by the lord of the manor 
of M., who was tenant for life of the property 
under a settlement. By his statement of defence 
deft. set up a forty years’ uninterrupted uscr & 
enjoyment of the locus in quo by himself & his 
predecessors in title for the purposes complained 
of, & denied that pltf. was, or ever had been, in 
possession of the locus in quo ‘‘ save subject to the 
right of deft.” The judge decided that the words 
‘‘ person entitled to any reversion ” in Prescription 
Act, 1832 (c. 71), included a person entitled as a 
remainderman; that pltf. being in possession of 
the locus in quo under the agreement at least as 
tenant at will to the reversioncr, was also a person 
‘entitled to any reversion’? within the sect., & 
could, therefure, maintain the action. On appeal : 
—Held: (1) on the truc construction of the build- 
ing agreemcnt pltf. had no estate whatever in the 
locus in quo, but only a right of entry thereon for 
the purposes of that agreement, &, therefore, could 
not maintain the action; (2) it was, therefore, 
unnecessary to decide the question raised on 
sect. § of the above Act; but the Ct. of Appeal 
intimated that it must not be concluded that they 
agreed with the decision of the ct. below on that 
point.—Larrp v. Briccs (1881), 19 Ch. D. 22; 
45 ].. 'T. 238, C. A. 
Annotations :— As a) Berd. eal ton Seon Mae 

i Pe gn” oP to (3) Refd. Symons «. Leuker (1885), 15 

Q. B. D. 629. 

ii. Enjoyment for less than Statulory Period. 

442. Inchoate easement unknown to law.|— 
There is no such thing known to the law as an 
inchoate exusement..---GREENIALGH ?. BRINDLEY, 
(1901] 2 Ch. 324; 701. J. Ch. 740; 84 L. T. 763; 
49 W. R. 597; 17 T. L. R. 574; 45 Sol. Jo. 576. 


fons :—Refd. Hymau v. Van Den Bergh (1907), 77 
gitar ches Smith v, Colbourne, 914) 2 th. 533. 








iii. Jaterruption of Enjoyment. 
443. Interruption from natural causes—Water- 
course.|-—Ha 7. Swirr, No. 525, post. 
444. Must be acquiesced in for a year—Water- 
course.|—-EATON v7. SWANSEA WATERWORKS Co., 
No. 413, avite. 








445. Way.|— OnLEY r. Garpinen, No. 
419, ante. 

446. ——.|]— BATTISHILL vt. REED, No. 
421, ante. 

447. —— Acquiescence question for jury.|— 


(1) Where a deft. sets up an enjoyment of a right 
of way, or other easement, under Prescription 
Act, 1882 (c. 71), 8. 2, & it appears that there has 


using them for such purpose almost 
CGH IONS up to the timo the action 
was brought: —Hleld : defts., not hav- 
ing used & enjoyed their easements for 
forty years, had not acquired a title 
thereto by prescription under R. S. O. 
1887, c. 111, 5. 35.— CanaDa SOUTHERN 

y. Go. v. NIAGARA FALLS TOWN (1892), 


R 
32 Q. K. 41.—-CAN. 


water along 


Part III.—Creation or HAsemMenrts. 


been an interruption of such enjoyment, the 

question whether such interruption’ has ’ been 

acquiesced in or not for one year, as specified in 

rege 4, is one to be left to the jury & settled by 
em. 

(2) It is not necessary to bring an action or to 
commence a suit in ordcr to prove that the inter- 
ruption has not been acquiesced in.—BENNISON 
v. CARTWRIGHT (1864), 5 B. & 8.1; 3 New Rep. 
906; 33 L. J. Q. B. 187; 101. T. 268; 28 J. P. 
501; 10 Jur. N. S. 817; 12 W. R. 425; 122 


Ii. R. 733. 
Annotations :—As to (1) Apld. Glover ». Coleman (1874), 
Refd. Norfolk v. Arbuthnot 


I. R. 10 C. P. 108. Generally, 
(1880), 5 C. P. D. 390; Gardner »v. Hodgson’s Kingston 


Browery Co., [1901] 2 Ch. 198. 

448. Must be adverse obstruction—Question for 
jury.]—(1) The “interruption ’’ which defeats a 
prescriptive right under Prescription Act, 1832 
(c. 71), 18 an adverse obstruction, not a mere dis- 
continuance of user by claimant himself. 

(2) In a case under scct. 1 if proof be given 
of a right enjoyed at the time of action brought, & 
thirty years before, but disused during 
of the intermediate time, it is always a question 
for the jury whether, at that time, the right bad 
ceased or was still substantially enjoyed. The 
inference to be drawn from the facts proved, on 
this point, is not a “ presumption ’’ within sect. 6. 

Where a commoner had ceased to use the com- 
mon during two years of the thirty, having no 
commonable cattle at the time, but had used it 
before & after:—-Held: a jury were justified in 
finding a continued enjoyment of the right during 
thirty years.--CaARR v. Foster (1842), 3 Q. B. 
581; 2 Gal. & Dav. 758; 11 L. J. Q. B. 284; 6 
Jur. 837; 114 HK. It. 629, 


Annotations :—As to (1) Refd. Clayton v. Corby (1844), 8 
Jur. 212; Hollins ». Verney (1884), 13 Q. 3B. SOL; 


Smith v. Baxter, 11900] 2 Gh, 138. Aas to (2) Consd. Lowe 
v. Carpenter (1851), 6 Exch. 825. . Glover v. 
man (1874), i &n. do C. P. 108. Pen iover #) cele 


449. Intermittent 
Way.J]—Ho1.ins v. 


(2) Pleading and Evidence. 
See Sect. 5, post. 


D. Light. 
See Part VIL, post. 


user by dominant owner— 
VERNEY, No. 399, ante. 


Secr. 4.—BY STATUTE. 


450. By implied intention.]~-NEwaatrn Mat- 
KET VAKMERS v. St. PAULS (DEAN & CILAPTER) 
(1700), 12 Mod. Rep. 372; 88 E. R. 1387. 

4 Support for bridge.|—Where, by an 
Act. of Parliament, certain comrs. were em- 
powered to purchase Jand for building a bridge, 
which became subsequently vested in the corpn. 
of a borough :-—Held: the corpn. could not be 
said to have acquired under the Act of Parliament 
a right to support of the bridge by way of ease- 
ment over adjoining land for which they had not 





any part | 


| 
| 


| 
| 
| 


| 
| 
| 
| 
| 


ee oe eee ee 


5 
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paid.— SUNDERLAND UoRrPN. v. JLORNE- (1855), 3 
W. ii. 508; 19 J. P. Jo. 372. 
452. Support for canal.}] — ly a private 
Act of Geo. 2, the undertakers, who were not 
made a corpn., were authorised to make an exist- 
Ing brook navigable, & to maintain & use such 
navigation, & to make such new cuts & canals 
as might be necessary for the purpose, the under- 
takers first giving satisfaction to the owners of 
lands which should be made use of, or prejudiced, 
or damaged, by the carrying on, effecting, or pre- 
| Serving the navigation ; which satisfaction might 

be by a yearly payment or by a sum in gross. The 
| undertakers were authorised to charge tolls for 
| the use of the navigation, & the public were to 





have a right to use it on payment of the tolls. 
No express power to purchase land was given, 
but persons under disability wero empowered to 
sell. ‘The Act contained no reference to minerals. 
The brook was made into a canal, but no convey- 
' ances to the undertakers were made --compensa- 
tion being made to landowners by annual pay 
ments. The navigation subsequently became 
| vested in pltfs. Defts., who were owners of coal 

under the canal, worked it so as to cause a sub- 

sidence, & pltfs. brought their action for an 
| injunction on the ground that they had a right 

to support: —Weld: where an express statutory 
| right is given to make & maintain something 





requiring support, the statute, in the absence of 
a controlling context, must be taken to mean 
that the right of support shall accompany the right 
to make & maintain ; if the Act does not provide 

any means of obtaining compensation for the loss 
| occasioned to the Iandowner by his having to 
| leave support, this is a strong argument against 
| the Legislature having intended to give such right ; 
| but if it contains provisions under which com- 
| pensation can be obtained, it needs a strong 

context to show that the right to support is not 
under the Act in the present case com- 





| e 
elven ; ( 
, pensation could have been suceessfully claimed 
| for the damage occasioned to the landowners by 
making their mines unworkable 3; the | cgislature, 
therefore, must be taken to have intended to give 
a right of support, & pltfs. were entitled to an 
injunction. --LONDON & Norns Weresrirnn Ry, 
Co. vw KvANs, [1893] 1 Ch. 16; 62 1. J. Ch. 13 
G7 I. She 630 ; 4] W. ht. 149; y) de J. hi. HO 5 2 
R. 420, C. A. 
Annotations :—Apld. Gd. W. ie vw. Cefn Cribbwr Brick Co., 
11894] 2 Gh. 157. Folld. Glamorganshiro Canal Naviga- 
tion Co. v. Nixun’s Navigation Co. (1901), 85 T. "P. 53. 
Apprvd. Clippons Oi) Co. v. Kdinburgh & District Water 
Trustees, [1904] A. C. 64. Refd. Bradford Corpn. v. 
Piekles, [1894] 3 Ch. 53 5 


Bishop Auckland Industrial 
Co-op. Flour & Provision Soc. v. Butterknowle Colliery 
Co. (1904), 73 L. J. Ch. 635. Mentd. Jordcson v. Sutton 
Southcoates & Drypvool Gas Co., [1808] 2 Ch. 614 ; Mussel- 
burgh Heal Kstate Co. «. Musselburgh Provost, [1905) 
A. C. 4913; Woolcombers v. Bradford Corpu. (1906), 70 
J. P. 434; Cannon Brewery Co. v. Central Control Board 
(Liquor 'Traffic), [1918] 2 Ch. LOL; A.-G. v Do Keyser’s 
hKioyal Hotel, [1920] A. C. 508; Neweastlo Brewcrics v. 


It., 11920) 1 K. B. 854; Re Iellis & Ruslip-Northwood 
U. DD. C., [1920] 1 K. B. 343. 
453. ——— -}]— By a private Act pitts. 





were incorporated as a co. for carrying on & 


~ —— a a ere | wwe ee 
eee 8 = 
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450 i. By implied intention.) —Where 

0 lane set out upon private land has 
once been made under Melbourne 
Co nh. Act, 14 Viet. No. 20, the Act 
confers, by necessary implication a 
statutory right of user of the lane upon 
all persons who are or may be, required 
un er the Act, to contribute to the 
Cxpenses of forming it, & upon their 
on ere in title, the owner in fee 
he land, over which the lane runs 
can never resume the control of the 
saine so as to deprive any of such 








| 
1 
into & 


ersons of the right.—DrRew vv. | 
LTOUBRAY (1890), 16 V. TL. R. 484.— | 

450 ii, -~---.]--Action brought for a | 
declaration that an easement by pre-_ i 


serlption exieted over land bought by 


ptf. from doft. & that pitf. was there- 
fore by virtue of a clause in the agree: | 
ment of sale & purchase entitled ta: 
cancel the agreement:-——eld: uw | 
ditch having been constructed by 
statutory authority draining a highway 
over private property which 
had been sold under an agrecment 


containing o clause providing for its 
cancelation in the event of it being 
found that. the easement existed or 
might be exercised thereover, Water 
fram this municipal drain or ditch 
had been flowing on to & through the 
property in question for over 30 years 
& it} was contended on pltf.’s behalf 
at the trial that, an casement hy 


prescription existed :—Ucll : Sect. 74, 
ch. 113, 1. 8. B.C. 1897, & Scet. 26, 


ch. 42, 1903-4 had created a statutory 
casement.—GRray ©. DANIELS (1908), 
8 W. L. RK. 346.--CAN. 
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Sect. 4.—By statute. Sect. 5: Sub-sect. 1.) 


maintaining a navigable canal; & it was enacted that 
they should for that purpose have power to pur- 
chase lands for making the canal & the several 
works thereby authorised to be made, & to enter 
into & upon the lands of any person or persons, 
& to construct & do all other matters which the 
co. should think necessary & convenient for 
making & using the canal & other works, the co. 
doing as little damage as might be in the execution 
of the several powers thereby granted, & making 
satisfaction in manner thereinafter mentioned for 
all damages to be sustained by the owners of & 
persons interested in such lands as should be 
taken, used, or prejudiced in or by the execution 
of the Act, provided, nevertheless, that nothing 
in the Act should entitle the co., on purchasing 
any lands for making the canal or for any other 
the purposes aforesaid, to any mines of coal, 
Ironstone, or other minerals which should be found 
in cutting or making the canal & other works 
aforcsaid or that should be under the same, but 
that all such mines should appertain & belong to 
such person or persons as would have been en- 
titled to the same in case the Act had not been 
made, 

Pltfs. duly acquired the lands necessary, & 
constructed & completed the canal & works under 
the powers of the Act. 

The purchase-money & compensation properly 
payable upon taking the lands were duly ascer- 
tained, & there had been no default in payment. 

Defts. were the owners of a colliery which they 
were working, & the land under which their mines 
were situate was traversed for a considerable 
distance by the canal. Defts., in the ordinary 
course of working their mines, were desirous of 
working the coal subjacent or adjacent. to the 
canal :—Held; (1) defts. were entitled to get so 
much of the subjacent & adjacent coal as they 
could get without destroying or injuring the 
proper support of the canal & works; (2) they 
were not entitled to get the coal to the destruction 
or injury of that support ; (3) the whole compensa- 
tion having been assessed at once at the time of 
the purchase by pltfs.—-i.c., compensation for the 
right of support as well as for the conveyance of 
the surface of the land-—defts. could not now be 
entitled to compensation for that in respect of 
which they had already been compensated.— 
GLAMORGANSHIRE CANAL NAVIGATION Co. t. 
Nixon’s NAVIGATION Co., Lro. (1901), 85 L. T. 
o33 17 T. L. R. 647, C. A. 

454. ——- Support for water pipe.| — By 
sect. 38 of a local Act the Edinburgh Water Co. 
were authorised to take & use grounds & premises 


for the purpose of forming reservoirs & to makc ' 


the necessary cuts for conducting water to the 
city & to lay the necessary pipes for that purpose, 
giving one month's notice of their intention to 
the owners & occupiers of such grounds & premises 
& making satisfaction to such owners & occupiers 
in wmanner thereinafter directed. 


ee ee 


In 1823 a strip | 


of ground was opened by the co. & a pipe laid, | 


part of which passed through the lands of applts. 
& their predecessors. The pipe was continuously 
used without question down to the commencement 
of this action in 1898, when it was threatened with 
injury by applts. working certain minerals lying 
under the pipe. The co. having raised an action 


). General rule.)—ln an action to 
recover dalnages for injuries caused to 
eat reversion in a dwolling-house, 
y interference with an cascment, it is 
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» not swificient to allege in the statement 
of claim that pltf. is entitled to such 
easoment; pltf. must show how he is 
so entitled, whether by grant, or 
prescription, or otherwise, & must set 
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for an interdict to restrain applts. from working 
the minerals adjacent to the pipe so as to injure it, 
it did not appear that any payment or satisfaction 
had been made by the co., in respect of laying the 
pipe :—Held: after nearly eighty years’ enjoy- 
ment of the way-leave it must be presumed that 
whatever was necessary to obtain the right to 
support for the pipe had been done.—CLIPrENS 
O11 Co. v. EDINBURGH DIsTRICT WATER TRUSTEES, 
[1904] A. C. 64; 73 L. J. P. C. 32; 89 L. T. 589, 
H. 1. 

455. Agreement by limited owner — Scheduled 
to private Act.|—-Under a settlement dated July 7, 
1888, C. was in 1900 tenant for life in possession 
of a settled estate in the Isle of Thanet & was 
then a bachelor, & D. was then tenant for life in 
remainder. By an agreement dated Apr. 20, 
1900, & made between ©. & D. of the one part & 
the W. & B. Water Co. of the other part the co. 
was authorised to make an adit or tunnel under 
the settled estate, to be completed by Dec. 31, 
1914, or such later date as the grantors should 
appoint, & it was agreed that upon completion the 
yrantors should by deed grant to the co. the right 
in perpetuity to maintain & use the adit & that 
the co. should pay to the grantors in perpetuity a 
rent of Is. a yard per annum & should supply a 
certain quantity of water free to farms on the 
estate. The grantors were defined as ©. & D. & 
their successors in title under the settlement. 
By sect. 42 of the co.’s private Act the agreement 
was confirmed & made binding on the parties 
thereto & was set out in a schedule to the Act, 
but the settlement was not otherwise referred to 
nor any special powers conferred upon the grantors. 
The adit was not completed by the agreed date, 
which had been extended to June 30, 1915. It 
was now proposed that the completion should be 
postponed till Dec. 31, 1930, & that the co. should 
in consideration of the extension of time pay an 
increased rental & supply an increased amount of 
frec water to the estate. C. was now married & 
had 3 daughters :—Held: though when an agrce- 
ment confirmed by a private Act confers powers 
on a grantor outside any statutory powers special 
reference to such powers ought to be made in the 
Act, the confirmation of the agreement sufficiently 
expressed the intention of Parliament to confer 
such powers, & C. & D. jointly could further ex- 
tend the time for completion of the works & grant 
a perpetual casement in consideration of a per- 
petual rentcharge which could be increased beyond 
the amount specified in the agreement.—WEST- 
GATE & BIRCcIUNGTON WATER Co. v. POWELL- 
Corron (1915), 85 L. J. Ch. 459; 113 L. T. 680. 

Land purchased under compulsory powers.|— 
Sce COMPULSORY PuRcIASE OF LAND, Vol. XIL., 
pp. 118, 119. Nos. 117-1235; pp. 152-154, Nos. 
347-359. 


5.—PLEADING AND EVIDENCE. 
SuB-SEcr. 1.—PLEADING. 

456. Under Prescription Act, 1832 (ce. 71)— 
What must be specifically pleaded—_Deed or agree- 
ment permitting enjoyment—If deed or agreement 
prior to fixed period of user.|—TiIckt4e v. BRown, 
No. 4107, ante. 


SECT. 


out the facts upon which ho relics as 
entitling him to such cascment.— 
FARRELL v. COOGAN (1883), L. IR. 12 


Ir. 14.— IR. 
m. Necessity for particulars—O 


Part JIT.—Creation or EASEMENTS. 





457. —— Reversion expectant on life 
estate.]—WRiIGnT v. WILLIAMS, No. 430, ante. 

458. Unity of possession.]—ONLEY 
v. GARDINER, No. 419, an/e. 
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459. ———.] —- CLAY v. THACKRAH, 
No. 424, arte. 
460. -]—In trespass quare clau- 


sum fregit, to a plea of enjoyment of a right of 
way over pltf.’s close, by the occupiers of a close 
called W., for twenty years next before the com- 
mencement of the suit, under Prescription Act, 
1832 (c. 71), 8s. 2, pltf. replicd that before the 
period of twenty ycars mentioned in the plea, 


one ©. was seised in fee, as well as of the close | 


mentioned in the declaration as of the close called 
W., & continued so seised during part of the period 
of twenty years, to wit, until ctc., when he died 
s0 seised. On special demurrer :—-Held: the 
replication was bad, for that unity of seisin was 
not inconsistent with the right as alleged in the 
plea, & unity of possession, if that were meant by 
the replication, might have been given in evidence 
under a traverse of the right as alleged in the plea. 
—ENGLAND v. WALL (1842), 10 M. & W. 699; 12 
LL. J. Kx. 273. 

461. —~— Enjoyment as of right.) —A 
plea under Prescription Act, 1832 (c. 71), ss. 2 & 5, 
alleging an casement enjoyed for twenty ycars, 
must state, in the words of sect. 5, that the en- 
joyment was had “ as of right.’ 

A plea stated that H., under whom defts. justify, 
was occupier of a close, & that he, while such 
occupier, & all other prior occupiers of the close, 
for twenty years next before action brought, & 





before the times when, etc., ‘ have had, used & ! 


actually enjoyed without interruption, & of right 
ought to have had,” etc., & that H., at the times 
when, etc., of right ought to have had, ctc., & 
still of right ought to have, ete., for himself, ctc., 
occupiers of the close, a certain way to pass, ctec., 
as to the close of H. with the appurtenances 
belonging & appertaining: which averment pltf. 
traversed. After verdict for defts. on this issue, 
& on motion for judgment 202 obstante reredictlo :--- 
Held: the plea was bad.— Honrorp v. TLANKIN- 
SON (1844), 5 Q. B. 5845 1 Dav. & Mer. 473; 2 
L. T. O. S. 367; 8 Jur. 463; 114 KE. 1. 1370 ; 
a vom. HALFORD v. HANKINSON, 13 L. J. Q. B. 

*). 

462, —— Term excluded from computa- 
tion of period of enjoyment.]---Where a deft. 
pleads an enjoyment of an casement as of right 
for thirty years, under Prescription Act, 1832 
(c. 71), & pltf. relies on the existence of « life 
estate, or any of the other portions of time which, 
by sect. 7 of the above Act are to be excluded 
from the computation of the thirty years, not 
heing inconsistent with the actual fact of enjoy- 
ment, he is bound, under sect. 5 of the above Act, 
to plead such life estate, etc., specially.—-PYE °. 
MUMFoRD (1848), 11 Q. B. 666; 5 Dow. & L. 414; 
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alleged obstruction.}—In an action for | name did not make the defence em- 
berrassing, within sect. 
--STMELKE VU. 
12 Ir. Jur. 177.-—IR. 

amendment allowed — 
ferent cause of action.)}— 
the first & second counts 
é& plaint, averred 
possession of a certain mossuage & 
close, & a right of way appurtenant 
the third 


to which the 
: he right of way & 


breach of covenant, by obstructing the 
tenants of pltf. in the eunjoyment of an 
casement, pitf. was required to furnish 
& bill of particulars of the obstruction, 
the times of their occurrence, the names 
of the tenants obstructed, & the mode 
of the obstruction.—WILDRIDGE  v. 
CLARKE (1849), 11 LL. L. R. 589; 1 
Ir. Jur. 151.—IR. 

n. Where lost grant alleged.]—-In 
an action of trespass to try a right of 
Way, deft. justified under a lost deed 
of grant from a former owner. The 
plea stated that tho grant was made 

by ©., afterwards Baron M., to the 
then Bishop of CC.” :--Held: that this 
general statement of the grantor’s 


Act, 1853. 

o. Whether 
Averring dif 
Where pltf., in 
of his sumimnons 


thereto, & 


trespass, 
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ae J.Q. B. 138; 111. T. O. S. 623; 116 BE. R. 
A an :-- Refd. Hyman vv. Van den Bergh, [1907] 2 Ch. 
De 


463. Pleading alternative modes of acquisition.] 
~- AYNSLEY vt. GLOVER, No. 389, ande. 

464. -- J—(1) In an action to restrain the 
obstruction of an alleged private right of way, 
pltf. ought to show in his statement of claim 
whether he claims the right by prescription or by 
grant. (2) Ile ought also to allege with reasonable 
certainty the fermini of the way & its course. 
Tf pltf. omits to do this his statement of claim is 
embarrassing, & the ct. will order it to be amended. 
—ILAnnIs 2 JENKINS (1882), 22 Ch. D. 481; 52 
L. J. Ch. 437; 47 1. T. 5703 31 W. R. 137, 
annotation :—-As to (1) Distd. Pledge v. Ponifret (1905), 74 

LJ. Ch. 357. 

465. ——-..J—(1) Prescription Act, 1832 (c. 71), 
ss. 3 & 4, must be read together, with the result 
that a right to access of light is not absolute & 
indefeasible, even after twenty years’ enjoyment, 
unless & until some action or suit is commenced 
in which this right is called in question ; until that 
occurs the right remains inchoate. 

(2) In an action to restrain interference with 
light, the only material period to be considered igs 
the period of twenty years prior to the issue of the 
writ. 

(3) It is competent for the tenant in occupation 
of the dominant tenement to give the ‘ consent 
or agreement ”? mentioned in sect. 3 of the above 
statute, though by doing so he may prejudicially 
affect the landlord’s inchoate right. Rights under 
sect. 3 are acquired or lost by virtue of the acts 
or acquiescence of the occupier, & not by virtue 
of his title. 

(4) But in a ease in which there is no express 
defence provided by the Act for the servient 
tenement, the right may still be claimed on any 
eround available before the Act; thus the Act 
says nothing about unity of title, or unity of 
possession, & it is, therefore, open to pltf. to plead 
his enjoyment from time immemorial, when the 
unity of possession or title is the only bar to his 
plea under the Act (FARWELL, [.J.). -TLYMAN 1. 
VAN DEN Brran, [HOS] 1 Ch. 167; 77 1. J. Ch. 
151; O8 LT. A783 52 Sol. Jo. V4, C. A. 

466. Trial without pleadings —Plaintiff relying 
on lost grant.]---(1) In an action to restrain the 
obstruction of ancient lights in respect of premises 
which have been rebuilt, evidence of pltf’s in- 
tention to preserve ancient lights upon the re- 
building is unnecessary. 

(2) ‘ Interruption” in Prescription Act, 1832 
(c. 71), 5. 3, bears the same meaning as in sect. 4, 
& refers to an adverse obstruction, & not to a mere 
discontinuance of user. 

(3) The question whether there has been an 
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‘ actual enjoyment. of the use of light under the 


| 





weru @ traverse of t 
of the special damage + 
affidavit of pitf.’s attorney, allowed the 
summons & plaint to be 
inserting an entirely New CauKRE of 
action, viz., that pltf., a8 one of the 


statute for the statutory period is a question of 


public, was cntitled to the way as a 
public way, that it bad been so used for 
upwards of thirty years, & that doft. 
obstrueted the publle way, so that pltf. 
was obliged to go a circuitous way, & 
that deft. did consiflerable Injury there- 
by to pitt.’ close; but the ct. refused 
io oblige deft. to plead on a given day, 
leaving it. to the ordinary course as to 
time of pleading.—-CROOKK t. MURRAY 
(1861), 13 Ir. Jur, 391.—IR. 

p. 4ets complained of alleged to 
be user of casement-—Whether good. 
defence. J—VIL, in the first paragraph 
of the suinmons & plaint, couplained 
that he was posscssed of certain lands 
adjoining the river D., & was entitled 
to have the said river flow by & away 


83 of CL. 1. 
inwin (1860), 


count alleged 
lefences filed 


ibe et., on the 


amended, by 
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Sect. 5.—Pleading and evidence: Sub-secis. 1 & 2. 
Part IV. Sect. 1.) 


fact to be determined according to the circum- 
stances of each case. 

Pitis., who had rebuilt their premises, claimed a 
right to ancient lights in respect of portions of 
three windows in the new building which coincided 
with portions of three windows in the old building. 
A. great part of the coincident area had been, in 
the case of two of the windows, boarded up, &, 
in the case of the third window, covered with 
shelving, for more than a year before action 
brought ; but the shelving allowed a substantial 
amount of light to pass through into the building :— 
Held: as to the two first windows, there had been 
such a discontinuance of user as to prevent the 
ives of any right by pltfs.; secus as to the 
muurd. 

In the circumstances of the case the ct. made a 
declaration of pltfs.’ right in lieu of granting an 
injunction, deft. undertaking to submit the plans 
of his proposed building to pltfs. 

(4) Non-user which would not be sufficient to 
establish an abandonment of a right acquired may 
be cnough to prevent the acquisition of that right 
under the Act... . J do not think that the user 
or non-user of the light can be entirely determined 
by simply considering whether an obstacle inter- 
posed to the light is fixed or movable... . It 
was, however, contended that as regards the 
portions of the windows wich were boarded up, 
sufficient evidence had been given to establish a 
title under a lost. grant. . . . In the present case 
the action was tried without pleadings, as the 
result, of an order made on motion. .. . Counsel for 
deft. took the objection that this course was not 
open to pltfs. 1 think, however, it was open to 
pitfs., subject only to deft. having an oppor- 
tunity of adducing evidence for the purpose of 
rebutting the presumption which arises from 
twenty years’ cnjoyment (STimninc, J.).— SMI 
v. BAxTen, [1900] 2 Ch. 138; 69 I. J. Ch. 487; 
82 J... T. 650; 48 W. R. 458: 44 Sol. Jo. 303. 


Annotations :~-As to (2) Refd. Colls v. Home & Colonial 
Storos, [1904] A. CG. 179. As to (4) Refd. Hyman v. Van 
Den Bergh, (1908] 1 Ch. 167. 


467. Allegation of lost grant -— Whai particu- 
lars pleaded.]--—Pitfs. in an action claimed in 
respect of N. Wood, & alleged that defts. had 
trespassed & broken down certain fences & caused 
damage. Defts. justified on the ground of the 
existence of certain rights of way which they 





claimed by common law & statutory prescription. | 
They also claimed that by a deed, now Jost, the ' 


owners in fee simple of N. Wood granted the 
rights of way to their predecessors in title, & also 


from the said lands, & that doft. penned 
Dack & obstructed the same, whereby | 
the water overflowed & fiooded the 
lands, ote. In the second paragraph 
he complained that he was possessed 
of cortain lands & entitled to the 
horbage thereof, & that. deft. wrongfully 
& injuriously caused a great phew taded 
of water to flow in upon the Jands & 
flooded them, whereby, etc. Deft. 


| 
{ 
| 
& meadow lyin 
Ppleadod to both paragraphs that, at 
| 


land to the 


the time, otc., he was possessed of a 
mill near the rivor D., near whiich pltf.’s 
lands were situated: that for twonty 
years before action the occupiers of the 
mill enjoyed, as of right, tho right of 


been conveyed 
claim. 


keeping a weir across the rivor, & of 
penning back the water for the purpose 
of working the mill, & that the alleged 
grievances were a user of that right :-— 
Held: this defence was bad as a 
to the 
BUTNGONS  & 

eee (1867), 


taken alto 
efonce | usor :—He 
recond paragraph of tho 
pete -—-O’BRIEN  ¥v. 


%~ 1 L. 718.— 


ree 


PART III. SECT. 5, SUB-SECT. 2. 
qa. Plea of thirty 
predecessor in title— 
evidence—Insuficient.}—Pitf. claimed 
w right of way over land of deft. from 
in the rear of deft.’s 





ighway. 
the trial that G., the previous owner 
of his lot of land, enjoyed an easement 
for thirty years, adversel 
from. whom deft. derive 
produced no deed & did not show that 
the easoment, if such there was, had 


ed under a deed of the meadow, ! 
from the exors. of G. in 1861; but as 
there was no evidence, except that of 
pltf. himsclf, of a continuous user by 
G. for twenty years, & the evidence 
ther negatived such a 
: neither G. nor his exors. 
could convey any right of way to pltf., 

the vordict for 
tained.—TUPPER ¥. CAMPBELL (1877), 
2 R. & Cc. 68,—CAN. 
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pleaded a similar lost grant with the concurrence 
of the frecholders & copyholders of the manor :— 
Held: epg were not bound to state the dates 
& parties of the lost grants, but they must state 
whether they were made before a release in 1775, 
or between that date & the passing of 18 Geo. 3, 
c. 15, or subsequently to that Act.—PALMER v. 
Guapaanl, [1906] 2 Ch. 494; 75 1. J. Ch. 721; 
95 L. TI’. 258. 

In whom prescription laid.|—Sce Sect. 3, sub- 
sect. 2, ante. 


Sub-SkctT. 2.—-EVIDENCE. 


468. Plea of lost grant -—— Evidence that pre- 
sumed grantor was not seised in fee.|—-In an action 
of trespass quare clausum fregil, deft. pleaded that 
A. was seised in fee, & being so seised, granted 
a right of way by non-existing grant. Pitf. 
replied, traversing the grant :—-Held: on these 
pleadings, it was not competent for pltf. to give 
evidence to show that A. was not seised in fee, 
for the purpose of rebutting the presumption of 
the grant.—CowLISHAW v. CHKESLYN (1830), 1 
oe Dimes (1834), 3 Nev. & M 

4 _—— is v. 34), ev. , 
Aa: ents o ilako (1817), Exch. 220. _Refd. 

Blewelt v. Tregonning (1835), 3 Ad. & Kl. 554. Mentd. 

Bonzi v. Stewart (1842), 4 Man. & G. 295; Wills ». Murray 

(1850), 4 Exch. 843; R.v. Dendy (1853), 1 Kh. & B. 829; 

Phelps v. Preow (1854), 18 Jur. 245; Chollet v. Hoffman 

(1857), 7 HB. & 13. 686. 

469. Plea of user under Prescription Act, 1832 
(ec. 71)—Evidence of prior user.]—‘I'o support a 
plea, framed on sect. 2 of above Act, of a right of 
way enjoyed for forty ycars, evidence may he 
given of user more than forty years back. - 
LAWSON v. LANGLEY (1836), 4 Ad. & Kl. 890; 6 
lL. J. K. B. 2713; 111 E. R. 1018. 


Annotations s— Appvd. Hollins v. Verney (1884), 13 Q. B. DD. 
304. Refd. Flight v. Thomas (1841), 8 Cl. & Iin. 231. 


470. ——-- Evidence of prior user under lease. |— 
CLAY v. THACKRAH, No. 424, ante. 

471. - Evidence of user in each year.]--— 
LOWE v. CARPENTER, No. 428, ate. 

472. - Evidence of actual user.|—Semble : 
the person who asserts that an alleged twenty 
years’ enjoyment of light has becn interrupted 
during that period is bound, under sect. 4 of above 
Act to prove that some notice, other than that 
which arises from the mere existence of a physical 
obstruction, was given to the person interrupted 
by the person by whose authority the interruption 
was made. 

A pltf. who alleges a twenty years’ ee 
of light must prove affirmatively a pri facie 
case of enjoyment. But, when he has done this, 


a 
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r. Refusal to produce title deeds 
tn support of cluim—Presumecd as 
evidence negativing right cluimed.|— 
Pitfs. were owners of an hotel, & deft. 
: of certain adjacent property. The two 
properties had at one time been 
united, & at that. time the manager of 
hotel on behalf of the owner used to 
obtain water for tho purposes of the 
hotel from a certain spring by means of 
a road which rau over land which sub- 
sequently became deft.’s. There was 
another but smaller & much less. con- 
venient path from the hotel to the 
spring. Itfs. became owners of their 
portion of the property in 1886, & 
deft. of his portion in 1888. Pitts. 
continued to use the above-mentioned 
road pprougy fie ee Fy arty or +n 
purposo of ge water from the ho 
until 1889, when deft. refused to 

rmit them any longer to usc the road. 

Itfs. accordingly sued deft. for a 
declaration of their right of way over 
' the said road, but refused to put in 


years user by | 
o corroborating | 


Ho testified on | 
{ 

to the party 
title, but he | 
| 
| 
i 
| 


He _ also 


eft. must be sus- 


Part 1V.—TRANSFER AND ASSIGNMENT OF EASEMENTS. 


deft. may displace the primd facie case, either by 
proving the existence of an obstruction at the 
commencement of the twenty years or a statutory 
interruption of the enjoyment at some time during 
the twenty years, or by showing by other evidence 
that pltf.’s evidence of enjoyment cannot be 
relied upon. In either way deft. will discharge 
the onus which is cast on him.—SEDDON v. BANK 
oF BoLToNn (1882), 19 Ch. D. 462; 51 1. J. Ch. 
642; 46 L. T. 225; 30 W. R. 362. 


473. Traverse of plea of user under Prescription 
Act, 18382 (c. 71)—-Evidence of parol agreement 
for payment in respect of user.] —TickLE 7. BROWN, 
No. 407, ante. 


474. Evidence of unity of possession.|- - 
ONLEY v. GARDINER, No. 419, anie. 


475. Evidence of lateral obstruction of light.] 
(L) It is not to be laid down as a gencral rule that, 
where a building injuriously affecting ancient 
lights has been completed before the bill is filed, 
the ct. is unable to give damages unless the injury 
is such as would justify a mandatory injunction. 

(2) The fact that the height of a building above 
an ancient light is not greater than its distance 
is not conclusive evidence that the light is not 
injuriously affected, but is primd fucie evidence 
of there being no such interference with the light 
as the ct. will restrain, & requires to be rebutted 
by special evidence of injury. 

(3) Prescription Act, 1832 (c. 71), has not 
altered the nature of the right to light or the 
principle on which the remedy for an obstruction 
of light is to be determined ; it has merely sub- 
stituted a statutory title for the fiction of a preé- 
sumed grant. 

(4) The extent of the right of an owncr of 
ancient lights is to prevent his neighbour from 
building so as to obstruct the access of sufficient 








light & air to such an extent as to render the | 
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house substantially less comfortable & enjoyable— 
that is to say, that he is ‘ entitled to sufficient 
light, according to the ordinary notions of man- 
kind, for the comfortable use & enjoyment of that 
house as a dwelling-house, if it were a dwelling- 
house, or for the beneficial use & occupation of 
the house, if it were a warehouse, a shop, or other 
place of business (JAMES, [..J.). 

(5) A greater amount of evidence is needed to 
prove a material injury to light by lateral or 
oblique obstruction than is necessary in a case of 
direct: obstruction (LORD SELBORNRE, C.). 

(6) The nature of the case, which would have 
fo be made for an injunction by the reason of 
the obstruction of air is foto carlo different from 
the case which has to be made for an injunction 
in respect of light. It is only in very rare & 
special cases, involving danger to health, or at 
least’ something very nearly approaching it, that. 
the ct. would be justified in interfering on the 
ground of diminution of air (LORD SELRORNE, C.). 
—CiTy oF LONDON BREWERY Co. ». TENNANT 
(1873), 9 Ch. App. 212; 48 L. J. Ch. 4573; 29 
lL. T. 755; 38 J. P. 468; 22 W. R. 172, 1. OC. & 


Il. JJ. 
Annotations :—As to (1) Folld. Stanley 
19° Nq. 616. 


Shrewsbury (1875), Iu. TN. 
Bonjamin ». Storr (1874), 43 L. J. ©. bP. 162. Consd. 
Hackett v. Baiss (1875), L. Re. 20 Hq. 4943: Theed tv. 
Debenham (1876), 2 Ch. PD. 165; Keel. Comrs. for Mngland 
v. King (1880), 14 Ch. D. 213. Folld. Warren ». Brown, 
[1900] 2 \. B. 722. Apprvd. Colls 7. Home & Colonial 
Stores, [1904] A. ©. 179. AAs to (1) Consd. heed v. 
Debenham (1876), 2 Ch. 1. 165. Folld. Warren ¢. Brown, 
11900] 2 qQ. Bh. 722. Apprvd. Colla r. Home & Colonial 
Stores, [1904] A. C..179. Refd. Jolly » Kine, 11907] 
~ (1. As to (6) Folld. Porkins v. Slater (1876), 34 
L. T. 356. Refd. Bryant ». Lefever (1879), 4 C. BP. OD. 
172; Harris ». De Pinna (1886), 33 Ch. DPD. 238: Chastey 
vw. Ackland, [1895] 2 Ch. 380. 


476. Allegation of obstruction of user: Evi- 
dence of notice of ubstruction.|—-Skppon v. BANK 
oF Botron, No. 472, ante. 


of Alderley or. 
aia to (2) Distd. 
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Part IV.—-Transfer and Assignment of Easements. 


SEcT. 1.—IN GENERAL. 


477. How conveyed—By lease —Without ex- 
press grant.}|—By bargain & sale of land with a 
way to it, no way passes; for the bargain & sale 
conveys a use only; & there cannot be a use of 





what docs not exist ; but if a way be appurtenant | 


to land, by a lease of the land the way passes to 


evidence the deod under which they , 
became owners of the hotel property :— : 
Held: pis. were not entitled to any | 
right of way over the land in question. | 
Owing to the non-production by pltfs. | 
of their title-deeds, it must he pre- 
sumed as against them that they 
evidence afforded thereby would be 
unfavourable to their claim, & no right. 
of way in favour of pltfs. could be 
shown to arise otherwise, cither as an 
easement of necessity or as an eascmont, 
the intention to grant which might be | 
jnferred.— WUTZLER v. SHARPE (1892), 
I. L. R.15 All. 270.—IND | 
| 
! 
| 


8. Kvidence of descence in inter- 
ruption of user — Value compared to 
evidence of usage.}—-In a question of 
u My bas of way evidence of an inter- 
ruption acquiesced in, is of infinitely : 
more weight than evidence of 


LEGGE v. : aT eB. 
Md 1g, CROKER (1811), 1 Ball & B. 


fer Act, 1915, 


N.Z. 


ditaments, A. 
sa8ine Owner, 


is prima facie evidence of a right of 
COLAO vy, WIIAON (18538), 
1 Jebb. & S. 120.—IR. 
a. Conclusivences of 
title—-A #2 against unregistered casen nts. | 
-~ Semble: the provisions of Land T'rans- b. 
8. 58, that a cortificate of | 
title shall not be conclusive as to the 
omission of any casement created in 
or xe. vive hope Jand must be 
read subject to sects. é 
Act, for protecting a bond fide purchaser 
against unregistered inivrests.---CRISP 
vt. SNOWSBILL, [1917] N. Z. 1. 


PART IV. SEOT. 1. 
478 i. How conveyed -—By word 
purlenances.’ car we 
were the subject. of an 


absolute order for sale in the Land 
Judge’s Ct. Over 


the Jessce without any express grant.-—BEAUDELY 

o. Brook (1607), Cro. Jac. 1895 70H. Re 165, 

Annotation: -Refd. Pinnington wv. Galland (1853), 
L. TT. O. 


478. - ane By word ‘*‘appurtenances.’’|- -WIHAL- 
LEY v, Tompson, No. 546, post, 
479, ---— By parol demise.] --To a declaration 


in trespass for false imprisonment deft. pleaded 


ee 


veyed by tho Land Judge to a pur- 
chaser -—J//eld sow right. of way over 
the formed road passed to the pur- 
chaser.- Heap wv. Mranra, [1912] 1 
I kh. 262.—IR. 

——- Gdencral words -Whether un- 
defined ways will pasr.;-—A way must. 
be a defined way in order to puss by 
the generul words ‘* all ways used & 
enjoyed,’? when the way is not. an 
existing casement or way of necessity. 
-—ROGERSA 7. DUNCAN (1890), 18 
S.C. HR. 710; Cam. Cus. 352.- CAN. 

Cc. ---.)-The owner of two 
adjoining closes, cach of which con- 
sisted of a dwelling-house & yard, 
having demiscd them both to a tenant, 
the latter, for the convenience of hin 
he aidan rota divided rae ee = 

: 1c wivy, situate on one of the yards, & 
belonging tot yeratited one portion thereof to be 
' ysed by the occupants of the adjoining 
close. The latter was afterwards con- 


af 


certificate 


197 & 198 of the 


Kt. 252.—- 


ee oe 


Sap- | 
adjoining here- ; 


BB. there was a 


tP sa ; , ted by the owner veyed by the owner, who had pre- 
Livima facte evidence of ripit claimed.) — | © use, but not use way Of mocoswity, viously obtained posdenalon, of both 
ser : : , . 3. was dis- . Closer, : ’ 
although not Etec, om Le, dol. : he ie ee et ete te ee “with the ! privileges, casemucnts, & appurtenances 


to deft. or those under whom he claims, : 


appurtenances,” was subsequently con- 


whatsvever to the premises belongims, 


80 


Sect. 1.—In general. 
Sect. 1.] 


a justification that pltf. had broken & entered 
his yard in the night time, & committed a breach 
of the peace therein. Replication that. pltf. had 
a right of way over the yard as servant to R. & B. 
who were lawfully possessed of a warchouse & 
premises with the appurtenances, by reason 
whereof they & their servants had all times a 
right of way over the yard. That deft. had ob- 
structed the right of way by erecting gates, & 
that pltf. had done the acts alleged to be a breach 
of the peace in removing the obstruction as law- 
fully he might :—Held: it} was not necessary to 


Sect. 2. Parts V. & Vi. 
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show a grant of the right of way, by deed, if the 
jury were of opinion that the right of way was 
intended to be demised with the warehouse & 
premises, which were held by parol demise, as 
appurtenant thercto, & as a mode of enjoying the 
same.— CHUCK v. BENNETT (1845), 6 L. T. O. S. 
238. 

480. Se ees ——-—.] 
706, post, 


SKULL v. GLENISTER, No. 





Sect. 2.—UNDER CONVEYANCING ACT, 1881. 


Sce Conveyancing Act, 1881 (c. 41), 8. 6. 
See Part IIT., Sect. 1, sub-sect. 6, (., avife. 


Part V.——Preservation and Repair of Easements. 


481. Right to enter & repair—Conduit.]—-The | 


law gives power to him who has a conduit in the 
land of another to enter into the Jand & mend it 


when occasion requires it.—-ANON. (1469), Y. B. . 
‘ another & not to me (TWYSDEN, J.).——POMFRET 


'o. Ricrorr (1669), 1 Wms. Saund. 321 ; 


0) Kd. 4, fo. 34, pl. 10. 

Annotations :-—Consd. Pomfret. Ricroft (1669), 2 Keb. 569 ; 
Hodgson v. Field (1806), 7 Kast, 613. fd. Baten’s 
Case (1610), 9 Co. Rep. 53 b; Liford’s Case (1614), 11 
Co. Kop. 46 b; James v. Hayward (1630), W. Jo. 221; 
Patrick v. Colerick (1838), 2 Jur. 377; Goodhart v. Hyett 
(1883), 538 L. J. Ch. 219; Cope rv. Sharpe, [1910] 1 K. B. 
168, Mentd. Strata Mercella’s Caso (1591), 9 Co. Rep. 
24a; Holford rv. Platt (1618), Cro. Jac. 464; Simpson v. 
Jackson (1622), Cro. Jac. 640; Langham v. Bewett 
(1627), Cro. Car. 68; Newport v. Mildmay (1633), Cro. 
Car. 307. 

482. Pump.] -—-If a lease be made of a 
house & piece of land, except the land on which a 
pump stands, with the use of the pump, the lessce 
may repair the pump, but no action of covenant 
lies against the lessor for not repairing it. 

Where I grant a way over my land IT shall not 





-—<— eee 


be bound to repair it, but if I voluntarily stop it - 


up an action lies against me for the misfeasance ; 
but for the bare nonfeasance, viz. in not repairing 
it no action at all lies... . In this case pltf. himself 
being the lessee might have repaired the pump: 
for although neither the soil itself nor the pump 
be granted to him, yet by the grant of the use of 
the pump the law has given to him this liberty ; 
for when the use of a thing is granted, cverything 


enjoy such use. As if a man gives me a licence 
to lay pipes of lead in his land to convey water to 
my cistern, I may afterwards enter & dig the land 
to mend the pipes, though the soil belongs to 


2 Keb. 
543, 569; 1 Sid. 429; 1 Vent. 26, 44; &5 KB. R. 
454. 

Annotutions :— Consd. Hinchliffe v. Kinnoul (1838), 5 Bing. 
N.G. 13 Colebeck v. Girdlers Co. (1876), 1 Q. B. 1). 234; 
Goodhart. v. Hyett (1883), 25 Ch. D. 182; Buckley «. 
Buckloy, [1898] 2 Q. B. 608. Expld. Pwilbach Colliery 
Co. t. Woodman, [1915] A. C. 634. eld. Hodgson 1, 
Field (1806), 7 East, 613; Blakesley v. Whieldon (1841), 
1 Haro, 176; Winch v. Thamer Conservators (1872), 
L. R70. P. 4583; Serff v. Acton L. B. (1886), 31 Ch. D. 
679: Jones +. Pritchard, [1908] 1 Ch. 630. Mentd. 
Rhodes v. Bullard (1806), 7 Kast, 116; Seddon v. Scnato 
(1810), 13 Kast, 63; Bullard ». Harrison (1815), 4M. & S. 
387; Holmes v. Goring (1824), 9 Moore, C. P. 166; 
Doe d. Douglas v. Lock (1835), 2 Ad. & El. 705; Harrix 
v. Ryding (1839), 5 M. & W. 60; Ricketts v. Hast & West. 
India Docks, ete. Ry. (1852), 12 C. B. 160; Pinnington », 
Galland (1853), 9 Exehb. 1; M. S. & L. Ry. v. Wallis 
(1854), 14 C. B. 213; Gayford vr. Moffatt (1868), 4 Ch. 
App. 133; Carstairs vr. Taylor (1871), L. R. 6 Exch. 217; 
lioss v. Fedden (1872), 26 I. T. 966; Hoare v. Metro- 

olitan Board of Works (1874), L. It. 9 Q. B. 296; London 
torpn. vw Riges (1880), 13 Ch. D. 798; Vitehmarsh rv, 
Royston Water Co. (1899), 81 Ll. T. 673; 
Cotton, [1916] 2 Ch. 120. 
483. Watercourse.|]-—The owners of a 
house had had for many years a supply of water 


by pipes passing through the adjoining land under 


Schwann tv. 





| 
is granted by which the grantee may have & | circumstances which in the view of the ct. created 





——— ene 5 etree a ee 


occupied therewith, or reputed = to 
belong, or be appurtenant thereto ”’; 
&, by the same deed, 
covenanted to suffer the tenants of the 
ndjoining close to pass over the pre- 
inises thereby nted, at intervals, in 
order to clean their part of the ash-pit 
& privy, described in the covenants as 
“adjoining those belonging to the 
premises hereby granted, & used there- 
with as part, parcel, & 
thervof ’’ :—J/leld: the use of the 
portion of the ash-pit & privy, which, 
proviously to the severance of ownoer- 
ship, had been enjoyed by the occupants 
of the premises nted to pltf., passed 
to him under the deed.—GQKOGHEGAN 
v. KEGAN (1872), I. R. 6 C. 1. 139.— 


d. Registration of title.J—-A 





orson claiming rights of way over ! 
' longing to hiin without the consent of 


and under Real Property Act, 1861, 
must prove a transfer of such rights 
from the rogistered proprictor of tho 
servient tonement, such transfer 
must be registered on the certificate 
of title of the transferor, & semble: of 
the transferee 
LAIDE CORPN. (1880), 14 S. A. L. R. 
144.—AUS. 

®. By registercd tranafer.|-—As 
a pracdial servitude partakes of the 
nature of real property, it can only be 





member : 


also.— FORMBY v. ADE- | 


‘ conveyed by transfer duly registered 


/ in the Registry of Deeds. 


the grantee | registered agreement granting a right | mtgor. to release the easement for value 


| 
\ 
| 
I 
| 


| 
| 
: 
| 
| 
! 
| 
| 


: effective against purchaser with 


' Knowledge.—HANSEN & SCHRADER 1. 
' 8. CG. 446. 


An wun- 


of servitude is not sufficient fo con- 
stitute a servitude binding upon & 
running with the land—Jubpp 1%. 
Fount® (1881), 2 E. D. C. 41.—S. AF. 

f. Unregistered servitude — Whether 
know 
ledge.)—- An unregistered servitude is 
effective against a purchaser with 
COLONIAL QOVERNMENT (1903), 20 
—§, AF. 

g. Transfer of servitude to another 
tenement—Consent of servient_ owner— 
Necessity for.}—The owner of a tene- 
ment, in favour of which a duly 


| rogistered praedial servitude exists, 


cannot transfer the benefit of the 
servitude to another tenement be- 


the owner of the servient tenement.— 
Louw v. De VILUERS (1893), 10 8. C. 


324 —§. AF. 
h. Whether easement transferable 


apart from dominant tenement.J—The 
ssession of land under 


mtgee. in po 
| Transfer of Land Act having buildings 
' in which an easement of access of air 


had boen gained over land of an 
adjoining owner covenanted ‘‘ as mtgeo. 
in possession’ with the adjoining 


owner & with one of two trustees of 
a creditor’s deed of assignment by the 


& the adjoining owner covenanted to 
grant to the mtgee. a licence for access 
of air terminable by notiee. The deed 
Was expressed to bind all persons 
deriving title under the adjoining 
owner, the mtgee. or trustee. <A 
caveat was lodged by the adjoining 
owner. The mtgee. in fact at the 
time of the deed had been in adverse 
possession of the dominant tenement 
for more than fifteen years. The 
migor, still appeared on the register 
us registered proprictor of the dominant 
tencment, though he had died long 
before & his will had been proved. 
The easement had been acquired after 
the expiration of fifteen years. After 
the date of the deed the mtgee. trans- 
ferred to a purchaser an estate & 
interest of the mtgor. in the land & 
the purchaser obtained a certificate 
to the dominant tenement free from 
incumbrances :—Held: Transfer of 
Land Act, 1915 (s. 145) read with the 
definition of ‘“‘ land ” in sect. 4, does 
not authoriso a salo by the mtgee. 
of an easement appurtenant to the 
land mortgaged in gross, without a 
sale of the dominant tenement.— 
a as v. BRIce, (1917) V. la R. 36, 


Part VI.—-EXTINGUISHMENT OF HASEMENTS. 


an easement. The owner of part of the adjoining 
land proceeded to build a house over part of the 
line of pipes :—Held : the owners of the house had 
a right to go on the adjoining land & repair the 
pipes when necessary, & that by building the house 
their means of access to the pipes would be 
materially interfered with & rendered more ex- 
pensive; & an injunction was granted to restrain 
the building of the house. 

The right to have the pipes there as an casement 
upon the land, part of which deft. claims, carries 
with it the necessary right to enter on the land 
in order to do what is necessary to preserve the 
right as it exists (Nortru, J.).—GOODHART 1. 
Hyettr (1883), 25 Ch. D. 182; 53 1. J. Ch. 219; 
50 L. T. 95; 48 J. P. 293; 32 W. R. 165. 


Annotation :-—Mentd. Schwann v. Cotton & Hayles (1916) 
85 L. J. Ch. 689. 


484, —— —~--.|— JONES v. PRITCHARD, No. 
229, ante. 
485. - Sewer.]/—In 1892 ‘TT. conveyed to 





the predecessors of pltfs. as the sanitary authority 
under the Public Health Act, 1875 (c. 55), a piece 
of land for sewage disposal works, & yranted to 
them the right to lay & construct specified sewers, 
through land belonging to the vendor, ‘ & from 
time to time to me berth maintain, renew & improve 
the same,’’ reinstating the ground. The local 
board laid through the land an iron effluent out- 
fall sewer, five feet underground. Under an 
agreement, dated June 14, 1910, ©., who, in 1897. 
had purchased land through which the sewer had 
been Jaid from persons deriving title under T.’s 
will, subject to the casement for & right of access 
to the sewer, granted to defts. the right & liberty 
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to deposit refuse on the land. Defts. had de- 
posited refuse on the land, including portions under 
which pltfs.’ sewer was constructed, their pipe 
being covered in Aug. 1911. In Oct. 1912, a 
leakage in the outfall pipe was discovered near 
defts.’ refusc bank. In Jan. 1911, defts. cove- 
nanted not to deposit specified materials, & to 
prevent those already deposited from being a 
nuisance, but no suggestion was then made that 
the deposits were injurious to the sewer. There 
was evidence that under substituted arrangements 
pltfs. would shortly discontinue their use of the 
outfall sewer. 

Defts. were willing to submit to an injunction 
restraining them from depositing refuse on the 
land, but pltfs. asked that defts. be also restrained 
from permitting refuse from remaining on the land 
so as to prevent their free access for the purpose 
of repairing & maintaining the sewer. Defts. 
pleaded laches, acquiescence, & delay on the part 
of plitfs.:—Held: pltfs. were not bound in cxer- 
cising their right of access to the sewer to take the 
land in the condition in which it was at the time 
at which they wished to exercise such right. Defts., 
by increasing the depth of soil above the pipe, had 
increased the obligation on pltfs. in exercising 
their right under the grant in the deed of 1892. 
The acts of defts. gave rise to a good cause of 
action.—THurrock Grays & TinnuRy JOINT 
SEWERAGE BOARD v. GOLDSMITH (HK. J. & W.), 
Lrp. (1914), 79 J. P. 17. 

Repair of ways.| —See Part VIL., Sect. 6, sub- 
sect. 3, D. (b), post. 

Repair of water rights.) —Sce Part IX., Sect. 2, 
sub-sect. 6, post. 


Part VI.—Extinguishment of Easements. 


Sect. 1. --IN GENERAL. 

486. By enfranchisement—Of dominant tene- 
ment.|-—KMSON v. WILLIAMSON (1598), 1 Jol. 
Abr. 933. 
innotation :—Consd. Derry v. Sanders, [1919] 1 K. B. 223. 

487. .-— Of servient tenement.].—DPItf. & deft. 
owned adjoining land. Pltf.’s land had been 


copyhold of the manor of I. for a customary — 


estate of inheritance, but in 1897 it was en- 


franchised, not under the C hold Acts, but at : 
ae indienne Copyhoid Acts, but at | 120 1. 'T. 1915 35 T. Le I. 1053 68 Sol. Jo. 115. 


common law, the deed of enfranchisement con- 
taining no reservation of any right of way. Deft.’s 
land, which was part of the demesne land of the 
same manor of L., was held by deft. & his pre- 
decessors as tenants from year to year till 1914, 
when the freehold was purchased by deft. For 
eighty years deft. & his predecessors had used a 
way, which was not a way of necessity, over 
pitf..s land. In an action for trespass brought 
by pltf. against deft. for using this way, deft. 
claimed that he had acquired, by the eighty years’ 
user, a right to the way :—Held: (1) in view of 
the rule that a legal origin must be presumed if 
such an origin is possible, the length of user of the 
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PART VI. SECT. 1. 

488 i. Lapse of object for which cuse- 
ment granted.J—A., the owner of a saw- | 
mill to which ua piling place was 
attached, conveyed the mill with 
**the privileges & appurtenances ” 
thereto belonging; the purchaser 
ceased to use the piling Rema as such, 
& built upon it :—Held: no title to 
the soil of the piling place passed by 
the deed, but only an easement as 
appurtenant to the mill, which ceased 
when the purchaser built upon the 


J.—VOL. XIX. 





Anns oo 








2 All. 261.-- CAN. 


levels. The 


land.—Doxr d. Hinn ve Tovp (1851), 


488 fi. ——-.J]—When land is divided 
up into small building plots a state 
of things is created & contemplated 
which substantially puts an end to the "s§ 
naturel servitudes previously existing ~~ 
as regards the wuter falling on the 
land & flowing from higher to lower 
erection of 
houses & other necessary structures 
vn such plots necessarily alters the 
‘ natural arrangement of the soi] to . 


way by deft. & his predecessors was suflicient to 
found a presumption that a custom existed in the 


manor of I. whereby a right of way could be 
~ acquired over land within the manor as appur- 


denant to other land within the manor; but 
(2) even if such a right existed, it was extinguished 
upon the enfranchisement of pltf.’s land without 
any reservation of the right of way being contained 
in the deed of enfranchisement. —DERRY 1. 
SANDERS, [1919] 1 K. B. 223; 88 L. J. K. B. 410; 


C. A. 

488. Lapse of object for which easement 
granted.|—-NATIONAL GUARANTEED MANURE Co. 
v. DONALD, No. 398, ante. 

489. —---.J.—AcTON LocaL BoArb ». Norrit 
& Souri WESTERN JUNCTION Ry. Co. (1893), 37 
Sol. Jo. $07. 

490. ———.|—-A railway was made through the 
land of R., & pursuant to an award a level crossing 
was provided under the Railways Clauscs Act, 
1845 (c. 20), 5. 68, as an accommodation work, & 
by the conveyance to the co. a right of way over 
it was reserved to R. & his successors in title, & 


‘sea abe: a o— a —— -- - oo oe eee en ea 


such oxtent that the owner of an 
upper plot can no longer claim to allow 
all the water falling on it to flow on 
to a lower plot unless he acquires tho 
servitude stillicidii recipiendi.—Bisnor 
v. eee (1919) W. I. 1D. Ls. 


k. Right of way—Merger into pullic 
highway— Closing of highway.)—In 
an action for hanes ter J @ right of 
way, deft. plcaded that the close over 
which the supposed way passed was 
a public way, which had been shut up 


G 


dwelling- 
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Sect. 1.—In general. Sect. 2: Sub-sects. 1 & 2, A.] 


the co. covenanted t© maintain it. Afterwards 
R. sold & conveyed his land on one side of the 


HASEMENTS AND Prorits A PRENDRE. 


‘ that these appurtenant rights of way should be 
| released so that each estate might be no longer 


railway to P., not mentioning the crossing & not | 
giving P. any right of way over the land sold. - 


Afterwards the land retained by R. was sold to G., 


who insisted on his right to use the crossing :— 


Held: (1) after the conveyance to P. there was 
no right to use the crossing, & the co. were at 
liberty to stop it; (2) the right to the crossing 
was finally abandoned by the conveyance to P., 
& would not be revived if the lands on the two 


in the same person.— MIDLAND Ry. Co. v. GRIBBLE, 


incumbered with any easement in favour of the 
other. The question arose whether under above 
Acts a tenant for life of a scttled estate could by 
way of sale or exchange release an eascment 
which was appurtenant to such estate, or could 
out of capital money purchase the discharge or 
release of a right of way or similar right to which 
the settled estate was subject :—Held: whether 
or not the proposed scheme for exchange of the 
easements could properly be carried out, the better 


sides of the railway should again become invested | COUrse would be that cross sales of the easements 


[1895] 2 Ch. 827; 64 L. J. Ch. 826; 73 L. T. 270; | 


44 W. R. 133; 12 R. 513, GC. A. 

Annotations :—.As to (1) Consd. S. E. Ry. 1. Cooper (1923), 
21 L. G. Tt. 439. As to (2) Consd. 8S. E. Ry. v. Cooper 
erty L. G. R. 439. Refd. Long v. Gowlett, (1923) 


491. Abandonment at will of dominant owner.] 
—MASON v. SHREWSBURY & HEREFORD Ry. Co., 
No. 28, arite. 

Easements of necessity.|—Sec No. 631, post. 

By release.|— See Scct. 2, post. 

By unity of selsin.|— See Sect. 3, post. 

By statute.]---See Sect. 4, post. 








SrcT. 2.-—-BY RELEASE. 
SUB-sECT. 1.--By WHOM RELEAS'. MAY BE MADE. 


492. Tenant for life- Settled Land Acts, 1882 
(c. 38), ss. 3, 21.]—-The B. Settled Estate & the 
M. Settled Kstate adjoincd one another, & cach 
had appurtenant to some part of it a right of way 
or casement over some part of the other. It was 
to the advantage of the respective owners of the 


estates, for the purpose of developing the same, ° 


by order of the municipal council :— 
field: the plea was bad, pltf.’s private 
right of way not being necessarily 
extinguished by the closing of the 
public ruad.— JONNSON ». BOYLK (1853), | 
41 U. C. 1X. 101.--CAN. 


A railway co. 





council of a bu 
rights of sorvitud 


—--.]--~Where land was 
in the carly settlement 
ublic 


1. 
used a8 & way 


of the country, but a regular 
: ies co.’8 works.”’ 


should be effected, that course being within the 
powers conferred by the above Acts.— Re BROTHER- 
TON, BROTHERTON Vv. BROTHERTON, Re MARKHAM’S 
SETTLEMENT (1908), 77 L. J. Ch. 373; 98 L. 'T. 


547, C. A. 
Annotation -—Retd. Ite Wostminstcr’s S. E., Westminster tr. 


Shaftesbury, [1921] 1 Ch. 585. 


a ened 


SUB-SECT. 2.—WHAT AMOUN'S TO A RELEASE, 
A. In General. 
493. General rule-— Intention of dominant 


owner.]—(1) Though twenty years’ user, in the 
absence of an express grant, is necessary for the 


- acquisition of an casement, cesser of the use for 


of all sorvitudes, unless it be otherwise; 
provided in the special 
y their private Act ° 
obtained compulsory 
land, & wore taken 
every claim competent to the town- 

for the “ loss of all 
e of which they shall - 
be deprived by the construction of the 
Somo years after 


a less time may suffice, in the absence of an ex- 
press release, to show the abandonment of the 
easement. It is not so much the duration of the 
cesser as the nature of the act done by the grantec 
of the casement, or of the adverse act acquiesced 
in by him, & the intention which either one or the 
other indicates, which are material for the con- 
sideration of the jury; & the period of time is 


‘only material as one element from which the 


grantce’s intention to retain or abandon his ease- 
ment may be inferred against him. What period 


extinguished by the sale in 1893, as 
being included in the word “* privilege ”’ 
used in Consolidated Assessment. Aci, 
1892 (8. 137), then in force :-—Semble : 
the Jaw of Ontario does not provide 
for the taxation of easements, & the 
title to an easement cannot bo oxtin- 
guished by the sale for taxes of the 
servient tenement, without notice 
‘ to the person who uses it & without 


Act. 


yo to acquire 
ound to satisfy 


tho 


highway was afterwards substituted . 


for it, & from that timo, being fifty 
years before action brought, the old 
way was disused :—eld : an abandon- 
ment of the ancient right of way, if 
any, & the owner of the soil over which 
the way passed held it exempt from the 
public right whatever the extent of it 
may have been that had previously 
burdened it.—-LKARY tv. SAUNDERS 
(1860), 1 Old. 17.—CAN. 

m. J—A_ person who 
purchases lots according to a plan, 
abutting upon strects laid vut thereon, 
a uires, as against the person who 
a 
& private right to use those streets, 
subject to the right of the public to 
make them a i Nobo hk in which case 
the private right becomes oxtinguished. 
-—-SKLITZSKY v. CRANSTON (1892), 22 
QO. R. 590.—CAN. 

n.——— Alteration of locality of 
way.J-—-Changing the locality of a 
way, from time to time, by tho agreo- 
ment of the respective owners, dovs not 
destroy the right of way, nor can the 
grant of a certain s 
road put an cnd to the right, in case a 
purchaser should buy without notice 
of tho grant.— DIXON r. Cross (1884), 
4Q0. R. 465.—CAN. 

0. Compulsory purchase b 
company.}—When land is 
railway co. under their compulsory 
powers it is taken absolutely & free 








ratlway 
en by a 


out the plot & sold him tho Jand, |; 


cific line for the |. 


execution of the works the burgh . 


contended that this clause by implica- 
tion saved its servitude of way over a 
strip of ground in front of the station, 
which had taken by the co. & 
converted by them into a garden, in 
respect that no works had been con- 
structed to doprive the burgh of its 
right :—Held: the servitude had been 
extinguishod.—OBAN TowN CoUNCIL 
vw, CALLANDER & OBAN Ry. Co. (1892), 
on con Sess.) 012; 29 Sc. L. R. 


p. Severance in title of dominant 
tenemcnt.}—Land for a highway, laid 
out in 1857, was granted by M. to deft. 
township corpn., & tho right to a 
cattle-pass under the highways, to be 
made & maintained & repaired by 
deft. corpn., was reserved — 
Held: (1) the casement, 
eee to maintain & repair, passed 
by M.’s will with the land which ro- 
mained to M., the dominant tenement, 
& was not destroyed by the severance 
in title, by the will, of the north & 
south halves of the dominant tenement. 
—FREEMAN ©. CAMDEN TOWNSHIP 
§1918), 41 Q. L. R. 179; 13 ©. W. N. 

21.—CAN. 


q. Sale for taxes — Servient tene- 
ment—Necesatty Jor notice to servient 
owner.}— Deft. contended that an ease- 
ment or right of way cnjoyed by pltf. 
ovor ten fect of land sold for taxes was 


to M.: 
including the | 


ee me me ne ee 


FO ee me mn ee ee ee ee ee S 


opportunity for him to oxonerate the 
land by the payment of taxes.— 
HARERY v. BELL (1909), 18 O. L. R. 76; 
13 O. W. R. 395.—CAN. 

r. —— Dominant tcnemcnt,}—Land 
over which defts. claimed a right 
of way was sold for taxes in 1901 & 
convcyed to the purchaser in 1902 :— 
Held: the taxes assessed against the 
land became a charge upon that land 
& every interest in it, including any 
right of way to which defts. might have 
beon ontitled, & the sale & conveyance 
of the land for taxes extinguished that 
right.—Reacno (A. J.) Co. v. CROSLAND 
(1919), 43 O. L. RK. 209; 45 D. L. RR. 
140.—CAN. 


PART VI. SECT. 2, SUB-SECT. 1. 

s. Mortgagee.}—The mtgee., as such 
having in effoct the legal estate in 
the dominant tonoment, can validly 
release an easement subject to any 
liability for breach of duty.—TUCKETT 
v. Brick, [1917] V. L. Kt. 36.—AUS, 


PART Vi. SECT. 2, SUB-SECT. 2.—A 


t. Agreement for conveyance er- 
cluding easement.]—The City of T. 
offered land for sale, according to a 
Plan showing ono biock of 5 lots, 
each about 200 feet in depth, running 
from east to west, bounded north 
& south by a lanc, & east by a lane 
running ulong the whole depth of the 
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of time, therefore, is insufficient in a particular 
case must depend on all the facts of it. 

(2) On an indictment for obstructing a public 
footway, deft. set up a private horse & carriage 
way over the particular ground, in answer to 
which prosecutor set up acts of public user incon- 
sistent with the private way claimed, & insisted 
that it had been thereby determined. The judge 
told the jury that no interruption of less than 
twenty years would destroy the private right :— 
Held: a misdirection, whether laid down as a 
rule of law or as a conclusive presumption of fact. 

(3) In support of a claim to a carriage & horse 
way over a public footway to certain premises, a 
deft. indicted for obstructing the footway gave in 
evidence, after objection, two leases which pur- 
ported to show that those under whom he claimed 
either were lords of the soil of the locus in quo, & 
as such grantors of an easement upon it for a 
term to the occupier of another tenement, or, being 
possessed of a right of way appurtenant to the 
other tenement, had granted it with that tene- 
ment to a lessee :—Held : they were not admissible 
to prove the right of way in qucstion.-—R. v. 
CHORLEY (1848), 12 Q. B. 515; 12 L. 1. O. 8. 371 ; 
Is J. P. 136; 12 Jur. 822; 3 Cox, C. C. 262; 
116 K. BR. 960. 

Annotations :—As to (1) Apld. Crossley ». Lightowler (1867), 

2Ch. App. 478. BRefd. Scrutton v. Stone (1893), 9 I’. L. R. 

478; arris ». Flower (1904), 90 L. T. 669. Generally, 


Mentd. It. v. Cricklade (1849), 12 L. T. O. S. 348; R.w. 
Russell (1854), 3 E. & B. 942; It. v. Johnson (1860), 


6 Jur. N. 8S. 553. 

494, -—-- -|/—(1) Where a_ prescriptive 
right to foul a stream has been acquired, the 
fouling must not be considerably enlarged to the 
prejudice of other people. The fact that the 
stream is fouled by others is not a defence to a 
uit, to restrain the fouling by one. 

(2) The mere suspension of the exercise of a 
prescriptive right is not sufficient to destroy the 
right, without some evidence of an intention to 
abandon it; but where dye-works had not been 
used for more than twenty years, & had been 
allowed to go to ruin: —Held: any right of fouling 
«w stream attached to them was lost. 

(3) The owner of land on the banks of a river 
can maintain a suit to restrain the fouling of the 
water of the river, without showing that the 
fouling is actually injurious to him. C., wishing 
to prevent the water of a river from being fouled 
by some dyec-works, purchased from the owners 
of the dye-works a picce of land on the banks of 
the river, without communicating to them his 
object :—Held: in the absence of any express 
reservation by the owners of the dye-works of the 
right of fouling, C. could maintain a suit to 
restrain it. 

(4) A mere suspension of the exercise of a right 
is not sufficient to prove an intention to abandon 
it. But a long-continued suspension may rendcr 
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it necessary for the person claiming the right to 
show that some indication was given during the 
period that he ceased to use the right of his in- 
tention to preserve it. The question of abandon- 
ment of a right is one of intention to be decided 
upon the facts of each particular case (Lorp 
CHELMSFORD, C.).—ORoOSSLEY & Sons, Lrp. v. 
LIGHTOWLER (1867), 2 Ch. App. 478; 36 L. J. Ch. 
584; 16 L. 1.4388; 15 W. R. 801, L. C. 


Annotations :—As to (1) Refd. Hulloy v. Silversprings Bleach- 
ing & Dyeing Co. (1921), 126 L. T. 499. As to (2) Apld. 
Cook v. Bath Corpn. (1868), L. R. 6 Kq. 177. RBefd. 
Glover r, Coloman (1874), 44 L. J. C. 2. 663; Mouson »v. 
Bochm (1884), 26 Ch. D. 398; Scott v. Pape (1886), 
31 Ch. D. 554. As to (3) Refd. Wheeldon v, RBurrows 
(1879), 12 Ch. DD. 313 Russell v. Watts (1883), 25 Ch. D. 
559; A.-G. v. Conduit Colliery Co., [1895] 1 Q. LB. 301; 
Union Lighterage Co. v. London Graving Dock Co., [1902] 
2 Ch. 5573 Jones v. Lianrwst U.C., [1911] 1 Ch. 393, 
ala to (4) Folld. Jamos rv. Stevenson, [1803] A. C. 162. 
Generally, Mentd. Blair & Sumner v. Deakin, Kden & 
Thwaites vr. Doakin (1887), 57 I. T. 5223 Rushmer v. 

Lo 


Polsue & Alficri, [1906] 1 Ch. 234. 

495. -—— -——.]—-In an action by resps. 
assert a right of way which had been granted by 
applt.’s predecessor by deed in 1839 over his land, 
& along the boundary which divided land retained 
by him from land conveyed to resps.” predecessor, 
applt. pleaded that it had been abandoned :--- 
Held: (1) abandonment being a question of in- 
tention, non-user by resps., coupled with user by 
applt. for farm purposes, of portions of land, sub- 
ject to the easement, when the casement was not 
required, could not prove an abandonment of the 
entire right, & were inconclusive to prove an 
abandonment of portions thereof ; (2) the omission 


‘in applt.’s & resps.’ certificates of title to their 


respective lands under the Transfer of Land Act 
to record the easement, did not bar resps.’ claim 
or relieve the servient tenement of its liability. 

There can be no question of the abandonment. 
of the entire right of way because an important 
part of it has been & is used by pltfs. without 
disturbance. . . . It docs not appear that the 
occupants of pltfs.’ land have ever had any 
occasion to use the northern part of the way or 
the southern part except once, & then they did 
so use it & to have required gates to be inserted 
in the wooden fence when the way was not wanted 
for use would have been £0 unreasonable act, the 
omission of which cannot be construed as the 
expression of an intention to abandon the right 
of way (per Cunr.).--JAMES v. STEVENSON, [1893] 
A. GC. 162; 62 1. J. P. C. 513 68 L. T. 53893 1 
R. 324, H. I. 
sad taecartr :-—As to (1) Refd. Harria v. Flower (1904), 90 

496. Acquiescence in expenditure by owner of 
servient tenement.|—LiIaGgiIns v. INGE, No. 119, 
ante. 

497. ———.|—T'o an action for obstructing the 
light & air from entering pltf.’s dwelling-house, 
for raising buildings above the level of the house, 
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block & connecting the other two lanes. 
Seuth of this bloc 
of sinaller lots, running north & south. 
The lane at tho cast of the first lot was 
w# continuation, after crossing the long 
lane between the blocks, of lot 10 in 
the second block. The advertisement 


of sale stated that ‘‘ lanes run in rear . 


of the several lots.’’ M. purchased tho 
first block, & C. lot 10 in the second. 


to the city council to 
the east of the block closed up & 
included in his lease, which was granted. 
C. then objected to taki 
his lot with the lane closed, but 
jeter the sede ] 

escr as leased according 
to the pian exhibited at the salo & 


plan 352, which showed the lane closed. ' 


was a similar block , 


ng a lease of . 
& leaso which ° 


Ha brought an action against the city 


M. to have the lane reopened :— 
Held: CC. having accepted a lease 
after the lane was closed, in which 
reference was made to plan %52, he 
was bound by its terms & had no 
claim to a right of wa 
thereby shown to be included In _ the 


lease to M.—CAKEY v. TORONTO Crry 


_ (1887), 14.8. GC. R. 172,—CAN. 
Before registry of the pian, fe spp 
ave e ne a : 


a. Acquiescence with full know: 
ledge.]J—Where ou bridge & a wharf 
had been built & openly cnjoyed for 
over sixte.n years on public property ; 
—Held: deft., who had full acide J 
of the facts, was estopped of any right 


of way.—CAVERHILL vo. ROBILLARD 
(1878), 28. C. R. 575.—CAN. 
b. Acquiescence in acts incon: 


| gistent with easemcnt.)--- Servitudes are 


over land : 


lost by persons entitled to the samo 
lying Mi & allowing the owner of thu 
servicnt tenement to do anythiug 
inconsistent with that servitude.--- 
EDMEADES v. SCHEBPERS (1881), 1 
8s. OC. 334.—8S. AF. 


c. Acquiescencre—What anounts to.) 
- In a suit for the removal of a 
building which defts. had crected & 
which was an obstruction to pltfs.’ 
right to use a courtyard adjoining 
their residences ; the land on which 
the building stood did not belong tu 
elther party, but all the inhabitants 
of the mohulla had from time im- 
memorial exercised a right of way over 
it to & from their houses. On a part 
of the same land there had formerly 


a2 
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Sect, 2.—By release: Sub-sect. 2, A. & > B.] 


& thereby preventing the smoke from being 

carried off from it by the chimneys of such house, 

& for pulling down certain adjoining buildings of 

deft. by which the house of pltf. was deprived of 

the support to which it was entitled, deft. pleaded 
for a defence upon equitable grounds that the 
grievances complained of were occasioned by deft. 
pulling down a messuage of his & erecting another 
messuage in lieu of it, & deft. so pulled down the 
one messuage & crected the other, & expended 
thereby large sums of money, with the knowledge, 
acquiescence & consent of pltf., & on the faith 
that pltf. so knew of, & acquiesced in, & con- 
sented to deft. so pulling down the one messuage 
& erecting the other, & so spending such sums of 
money. Deft. being under terms not to rely on 
such plea as amounting to a common law plea of 
leave & licence, pltf. replied thereto, upon equitable 
grounds, that pitf. acquiesced & consented as in 
that plea mentioned upon the faith of false repre- 
sentations made to him by deft., viz. that the 
grievances complained of would not result from 
the pulling down of the one & erecting the other 
messuage, & expending of the money as in the 
plea mentioned :—Held: the plea was good as 
an equitable defence, but that the same was well 
answered by the replication.—DAVIES v. MARSHALL 

(1861), 10 CO. B. N. S. 697; 31 LJ. Cc P. 61; 

4L. T. 581; 7 Jur. N.S. 1247; 9 W. R. 8663; 142 

H. R. 627. 

Annotations :—Refd. Jones v. Tapling (1861), 11 C. B. N.S. 
283; Allen ». Seckham (1879), 11 Ch. D. 790; Osborne 
». Bradley, (1903) 2 Ch. 446. 

498. -1—To an action by B. against W. 
for damages for the obstruction of his light & 
air by the heightening of a party wall between 
his premises & those of W., W., pleaded by way of 
equitable plea, an alleged agreement on the part 
of B. to allow the wall to be raised on the terms of 
his not being called upon by W. to contribute to 
the expense, according to the Mctropolitan 
Building Act, under which notice of the contem- 
plated altcration had been given, & of his having 
a better skylight put up for him by W. 

On bill filed by W. for specific performance of 
the alleged agreement, & motion made to restrain 
the action :— Held: inasmuch as this was a case 
in which a ct. of law could not give relief in 
respect of the agrcement, the equitable plea did 
not preclude W. from coming into equity; & W. 
was cntitled to the injunction upon certain terms. 
—WATERLOW v. BACON (1866), L. R. 2 Kg. 514; 
35 L. J. Ch. 643; 14 L. T. 724; 12 Jur. N.S. 
614; 14 W. R. 855. 

499. Agreement for conveyance excluding ease- 
ment—Subsequent conveyance purporting to con- 
vey easements.|—An agreement to grant A. a 
lease, in a form sct out in a schedule, of property 
in the City, as soon as the house then in course of 
erection by A. on the property should be com- 
pleted, contained a proviso that nothing therein 
contained should give A. a right to any easement 
which did not belong to the premises agreed to be 
demised as they then existed, nor to any right of 
light & air derived from over the houses opposite, 
which belonged to the lessors. The lease subse- 
quently granted was of the land, together with 
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stood a thatched puilding used as u , respect of an interference with a private 
‘sitting place’? by the residents of | casement was maintainable without | they were bulld#t, 


the mohulla :—-J/cld: (1) the right | proof of special da 


which was alleged to have been | no pounce’ of acquicseence involved | use.—FarTrxy 
in the case, inasmuch as there was no | Yusur, Mun 

was confined | evidence that pitfs. had given their | van KHAN 
e people dwelling in the mohbulla | actual consent to the building, & tho | 434.—IND. 
‘tho houses in the on evidence of thoir acquiescence d. Grants 

could be that they did not immediately | tenements—€ 


obstructed was not @ pune right of 
way, but a right whic 

to th 

& going to & from 
mohulla; & tho sult being brought in 


ied 


es oe 


the house erected thereon, & all lights, easements, 
& pee eens thereto belonging, in accordance 
with the scheduled form :—Held: the grant by 
the lease of lights & easements was controlled by 
the antecedent agreement, which was to be read 
as part of the lease; & A. was not entitled to 
restrain the lessees of the opposite houses from 
building so as to obstruct the access of light & air 
to his premises from over such houses.—-SALAMAN 
v. GLOVER (1875), L. R. 20 Kq. 444; 44 L. J. Ch. 
551; 32 L. T. 792; 23 W. R. 722. 

500. Agreement for conveyance reserving ease- 
ment—-Subsequent conveyance of easements.|— 
By an agreement in 1870 between the vendor & a 
railway co. by their secretary, the vendor agreed 
to sell & the co. to purchase a picce of land, with 
& provision that the vendor should have a right 
of access to other lands belonging to him by & 
over any of the slopes which the promoters might 
arrange in thcir intended works. In 1871 the 
vendor executed a conveyance of the Jand to the 
co. without the reservation of any casement. 
The land was needed for raising a road over the 
railway, which road was raised accordingly, the 
slope of the approach of the road being separe’.-L 
from the vendor’s neighbouring lands by us 1 
fence only. Recently the urban authority of the 
district had agreed with the co. to repair & 
maintain the road & slopes, & had raised the level 
of the road, steepened the slope, & built retaining 
walls at the foot of the slope, cutting off the access 
to the slope from the adjoining lands of the vendor. 
The successors in title of the vendor claimed an 
injunction. There was no claim for rectification 
of the conveyance or specific performance of the 
agreement :—Held : whatever right of access was 
reserved to the vendor under the agreement of 
1870, it was abandoned on the execution of the 
conveyance.—TEEBAY v. MANCHESTER, SHEFFIELD 
& LINCOLNSHIRE Ry. Co. (1883), 24 Ch. D. 572 ; 
ore J. Ch. 613; 48 L. T. 8083; 31 W. R. 

501. Release by mortgagor of dominant tene- 
ment—-Effect of reconveyance by mortgagee.|— 
The owner of two adjoining plots of land conveyed 
the western plot with a house thereon to his wife 
in fee simple together with a right of way over 
the eastern plot. The wife then conveyed the 
western plot & house by way of mtge. in fee 
simple together with the right of way over the 
eastern plot. Subsequently, while the mtge. was 
subsisting, the husband who still remained the 
owner of the eastern plot, by deed, dated May 25, /t 


; 1907, conveyed that plot to pltf. in fee simple fo se 


value & the wife joined in the deed for the purpo: ty. 
of releasing the eastern plot from the right of we, cue 
The deed contained a recital that under & by vir} .ams 
of a certain indenture of conveyance Ann Willi’ or all 
was entitled to a right of way at all times & f/ -8signs, 
purposes for Ann Williams, her heirs & g9/, Western 
owners & occupiers of the house on the fs at it had 

lot over & across the castern plot, & tlye deed for 

een agreed that she should join in th hereby con- 
the purpose of releasing the land tJ #¢¢ deed in its 
veyed from such right of way; & t eby released 
operative part stated that she thef-' thereby con- 
the piece of land & hereditamentg#ed to her by the 


veyed from the right of way reservg™ ~->-—~ Stee Ie 
eaters uust have known that 
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indenture. The mige. was not referred to in this 
deed, nor had pltf. notice of it. The wife died, 
leaving all her property to her husband & appoint- 
ing him exor. of her will, & later the husband died. 
having appointed R. his exor. Subsequently FR. 
paid off the mtge., & the mtgecs. conveyed the 
western plot & the house thereon to him. R. 
thereupon conveyed the western plot & the house 
for value to deft. together with the right of way 
over the eastern plot. Deft. had no notice of the 
release of the right of way. Deft. claimed to 
exercise the right of way :-—Held: the right of 
way was released by the deed of May 25, 1907, 
except as regards the rights of the mtgees., & 
upon the reconveyance by the mtgees. their right 
to take possession of the mtged. premises & to 
exercise the right of way determined & the right 
of way became absolutely released & extinguished ; 
& deft. was not entitled to the right of way claimed. 
—POULTON v. Moons, [1915] 1 K. B. 400; 84 
L. J. K. B. 4623 112 Ju. T. 202, C. A. 


B. Non-User—Abandonment. 


502. Effect of voluntary suspension of user.|— 
Defts. having erected, on their own premises, a 
permanent obstruction to a navigable drain leading 
from a river through deft.’s premises to pltf.’s 
close :—Held: an action lay for pltf., notwith- 
standing the portion of the drain which passed 
through pltf.’s close had for sixteen years been 
completely choked up with mud. 

The right of pltf. to this way is injured, if there 
is an obstruction in its nature permanent. If 
acquiesced in for twenty years it would become 
evidence of a renunciation & abandonment of the 
right of way. That is the ground upon which a 
reversioner is allowed to bring his action for an 
obstruction, apparently permanent, to lights & 
other easements which belong to the premises 
(TINDAL, C.J.). 

The voluntary suspension by pltf. of his exercise 
& enjoyment of a right can form no justification 
to defts. for preventing him from the possibility 
of enjoying it (TINDAL, (.J.).- BOWER v. ILL 
(1835), 1 Bing. N. C. 549; 1 Hodg. 45; 1 Scott, 
626; 4 L. J. ©. P. 153; 1381 E.R. 12295 subse- 
quent proceedings, 2 Bing. N. C. 339. 

Annolations :—Consd. Metropolitan Assocn. v. Petch (1858), 
5C. B. N.S. 504; Harrop v. Hirst (1868), L. R. 4 Wxch. 
43. Refd. Halo v. Oldroyd (1845), 14 M. & _W. 7389; 
Goodhart v. Hyett (1883), 25 Ch, 1). 182. Mentd. Jacomb 
v. Knight (1863), 8 L. TI. 412. 

508. -]—-CRossLEY & 
J.AIGHTOWLER, No. 494, anfe. 

504. Non-user alone as presumption of abandon- 
ment-—Non-user for ten years.|—A right to use the 
water thus acquired by occupancy in right of the 
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field must have passed to pltf. & could not be lost 

by mere non-user from 1819 to 1829; & the total or 

partial abstraction of the water may be an injury 
to such a right in point of law, though no actual 
damage is found to have been sustained in that 

respect (DENMAN, C..}.).—MASON v. Hitt, (1833), 

5B.&Ad.1; 2Nev. & M. K.B. 747; 11.3. K.B. 

118; 110 Kk. R. 692. 

Annotations :-—Refd. Lower v. Hill (1835), 1 Scott, 526. 
Mentd. Cocker v. Cowper (1834), 5 Tyr. 103; Dodd v. 
Holine (1834), 1 Ad. & El. 493; Arkwright v. Gell (1839), 
5M. & W. 203; Acton v. Blundell (1843), 12 M. & W. 
324; Wood v. Waud (1849), 3 Exch. 748; Embrey ¢?. 
Owen (1851), 6 Exch. 353; Dickinson v. Grand Junction 
Canal Co. (1852), 7 Exch. 282; Sampson v. Hoddinott 
(1857), 1 C. B. N.S. 590; Chasemore v. Richards (1859), 
7 H.L. Cas. 350; Gaved v. Lovering (1865), 19 C, B. N.S. 
732; Wilts & Berks Canal Navigation Co. v. Swindon 
Waterworks Co. (1873), 9 Ch. App. 453, n.; Holker v. 
Porritt (1875), L. Rt. 10 Exch. 59; Orr Kwing v. Colquhoun 
(1877), 2 App. Cas, 839; Ormorod v. Todmorden Mill Co. 
(1883), 11 Q. B.D. 155. 

505. Non-user for twenty years.] — An 
immemorial right of way is not Jost by non-user 
for upwards of twenty years, the user having been 
discontinued merely by reason of the party’s 
having had a more convenient way. 

The presumption of abandonment cannot be 
made from the mere fact of non-user. There 
must bo other circumstances in the case to raise 
that presumption. The right is acquired by 
adverse enjoyment. The non-user, therefore, 
must be the consequence of something which is 
adverse to the user (ALDERSON, B.).—WaARD v. 
WARD (1852), 7 Exch. 838; 21 1. J. Hx. 3345; 155 

c. R. 1189. 








Consd. Cook v. Bath Corpn. (1868), I. R. 
6 Kq. 177. Distd. Swan v. Sinclair, [1924] 1 Ch. 244. 
Refd. Cooper v. Hubbuck (1862), 12 C. B. N. S. 456; 
Jones v. Tapling (1863), 9 Jur. N.S. 462; Crossley ». 
Lightowler (1866), L. It. 3 Kq. 279; Serutton v. Stone 
(1893), 9 'T. O. 1. 478, 

506. -}] — (1) A nuisance was of long 
standing, the exercise of which, however, had been 
interrupted for a space of twenty years :-—Held: 
where there had been a cesser of the right for this 
period such nuisance might be complained of by 
bill. 

Where there has been a cesser of a right of this 
kind the party asserting it is bound to show that 
it had, at least, been exercised in the first & last 
year of the period of twenty years in order to 
preserve it from being lost. This, however, defts. 
have failed to do, & therefore have not established 
as of right this easement or privilege of sending 
foul smoke over their neighbours’ lands (Woop, 
V.-C.).-ROBERTS ». CLARKE (1868), 18 LL. 7. 44. 

507. -—.--- Abandonment question of fact.| — 
CrossLicy & Sons, Lrp. v. LIGHTOWLER, No. 494, 
ante. 

508. Non-user must amount to abandonment.| 
—TAPLING v. JONES, No. 841, post. 
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MsnomMEmd v. BOHATOO SIRCAL (1863), 


Three grantors, & each of them, by 
cearcpranied, ctc., to the pltf., three 
soveral plots of ground, “ all & singular 
ways, paths & passages ”’ :-— 

the release in the deed was a 


Held : 


release by cach grantor of his rights of . 


way over the plots conveyed by his 
co-grantors.— BURKE v. BLAKE (1861), 
13 jd. Cc. L. R, 390.—IR. 


PART VI. SECT. 2, SUB-SECT. 2.—B. 


508 i. Non-user must amount to 
abandonment.}—The actual user of an 
eascment by prescription under Limita- 
tion Act, R. 8. O. 1914 (c. 75), 88. 35 


& 36, must during the whole statutory ' 


period be such as to carry to the mind 
of a reasonable person in possession 
of the servicnt tenement the facts 
that a continuous right to enjoyment 
is being asserted & ought to bo resisted 
if denied; but where the doctrine of 


. since :—TZeld : 


lost grant applied, non-user not | 


amounting to abandonment does not 
destroy it.—W aTHON ¥. JACKSON (1914), 
30 O.1.. R. 517; 31.0. L. It. 4813 19 
D. L. RK. 733; 6 O. W. N. 509.—CAN. 


608 ii. -—-—.]--DPItf. claimed a pre- 
scriptive right to the flow of the surface 
drainage water from the lane of deft. 
on to his land :—Held: such an ecase- 
ment can be acquired only where the 
water flows in a definite channel. In 
a suit for interrupting the flow of water 
from the land of deft. to the land of 

ltf. it appeared that eight years 
efore suit deft. had diverted the 
water, & that it had becn dive:ted cover 
the right, if acquired, 


‘ would not necessarily be lost by the 
interruption, but if pltf. acqu 
dur that time in e interruption 


it might be some evidence 0 
abandonment of tho right.— KENA 


| 


Marsh. 506.—IND. 

508 iif. ———.]—An easement can be 
oxtinguished by the dominant owncr 
releasing it expressly or impliedly to 
the scorvient owner, & if expressly 
released it would amount to an aliena- 
tion. Mere non-user is not an implied 
release of an cascment.—KRISTODHONE 
MIrreR v. NANDARANI DASSEE (1908), 
J. ee It. 35 Cale. 889; 12 C. W. N. 969. 

508 iv. -}—In an action for an 
interdict restraining deft., the owner 








‘ of land over which pltf. had a duly 


| 


registered right of road, from placing 


: a fence across tho road, the cvidence 


‘ showed that deft. had for two or three 


ears made a garden in the atrip of 
land set apart for the road, hut the strip 


an | of land was fenced off from the rest 


of deft.’s property, & there was nn 


86 
Sect. 2.—By release: Sub-sect. 2, B.J 
509. -} — The owner of a house, having a 





back door leading into a lane, & through which he 
had a right of way to a street, about the year 1830 
bricked up the doorway, but left the jambs 
standing. In 1864, the then owner re-opened the 
doorway, & restored it to its former position. In 
a suit to restrain the obstruction of the right of 
way :—Ifeld: the bricking up of the doorway did 
not amount to an abandonment of the easement, 
& an injunction was granted.—-Cook v. BATH 
Corpn. (1868), L. R. 6 Eq. 177; 18 L. T. 123; 
32 J. P. 741. 


Annotations :—Mentd. A.-G. ». Lonsdale (1868), L. R. 7 Eq. 
377; Pudsey Coal Gas Oo. v. Bradford Corpn. (1873), 42 
L. J. Ch. 293; Vernon v. St. James, Westminster Vestry 
(1880), 16 Ch. ID. 449. 


510. Circumstances as presumption of abandon- 
ment——No intention manifested to resume user.|-—— 
If an ancient window has been completely shut 
up with brick & mortar above twenty ycars, it 
loses its privilege.— LAWRENCE v. OBEE (1814), 
3 Camp. 514, N. P. 

511. -|}—(1) The right to light is 
acquired by enjoyment, & may be lost by a dis- 
continuance of the enjoyment, unless the party 
who ceases to enjoy at the same time does some 








act to show an intention of resuming the enjoy- | 


ment within a reasonable time. Where in case 
by a reversioner for obstructing lights, it appeared 


that pltf.’3 messuage was an ancient house, «& | 


that adjoining to it there had formerly been a 
buiiding, in which there was a ancient window, 
next the lands of deft., & that the former owncr 
of pltf.’s premises, about seventeen years before, 
had pulled down this building, & crected on its 
site another with a blank wall, next adjoining the 
remises of deft. ; & this latter, about three ycars 
efore the commencement of the action, erected 
a building next the blank wall of pltf., who then 
opened a window in that wall in the same place 
where the ancient window had been in the old 
building :—//feld: he could not maintain any 
action against deft. for obstructing the new 
window ; because, by crecting the blank wall, he 
not only ceased to enjoy the light, but had 
evinced an intention never to resume the en- 
joyment. 
(2) Although a right of common, except as to 
common appendant, or a right of way being a 
rivilege of something positive to be done or used 
in the soil of another man’s land, may be the 
subject of legal grants, yet light & air, not being 
to be used in the soil of the land of another, arc 
not the subject of actual grant; but the right to 
insist upon the non-obstruction & non-interruption 
of them more properly arises by a covenant which 
the law would imply not to interrupt the free 
use of the light & air (LirrT.EDALE, J.).—-MOoRE v. 
RAWSON (1824), 3 B. & C. 8332 ; 5 Dow. & Ry. K. B. 
234; 3L. J. 0.8. K. B. 82; 107 &. R. 766. 
Annotations :-—As to (1) Gonsd. Stokoo v. Singers nf 1857), 8 
K. & B. 31; Jones v, Tapling (1861), 11 C. B. N.S. 283. 
Apld. Crossley v. Lightowler (1867), 2 Ch. App. _478; 
Cook v. Bath Corpn. (1868), L. R. 6 Eq. 177. ° 
Cooper v. Straker (1888), 40 Gh. D. 21. Consd. Mid. Ry. 
v. Gribble, [1895] 2 Ch. 887 ; over sinco the great caso of 
Moore v. Rawson with regard to ancicnt lights the law 
as to abandonment of easements has been perfectly well 
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evidonce that the owner of pitf.’s pro- 
party knew of the trespass :—Zeld : 

he work done on the strip of land was 
not of so permanent or substantial 
@ nature as to justify the inferonce that 
pitf. had relinquished his right of road ; 
&, consequently, the sorvitude had not 
been lost wd reason of the ownor of the 
dominant tenoment having permitted 
nots inconsistent with the servitude. 


easement ma 
acts done b 
tenement 


re ee: 


BRAUN ¥. PowRIiE (1903), 20 8. C. 476. 
— 8g, AF. 


6. Circumstances 
of abandonment—A 
of servient owner. }—A bandonment of an 

be shown not only from 
he owner of the dominant 
ndicating an intention to 
abandon, but ajso from acquiescence 


* 


EASEMENTS AND Prorits A PRENDRE. 


tlh 5 Jad.) 3. ¥ . Star Omnibus Co. 
(i902), SOD. Te 41. Reta. Garritt v, Sharp (1835), 4 
oy MK’ B.'834': Hv. Chorley (1848), 12 @. B. 15 ; 
Scrutton v. Stone (1893), 9 T. L. R.478 ; A.-G. v. Reynolds, 
. B. 888. 4a to (2) Consd. Dalton v. Angus 
(1881), 6 App. Cas. 740. Refd. Rowbotham v. Wilson 
(1857) 8 K. Q B. 123: Stokoe v. Singers (1857), 8 E. & B. 
31; Webb ». Bird (1862), 13 C. B. N.S. 8413; Hall o 
Lichfield Brewery Co. (1580), 49 LL. J. Ch. 655 ; Wheaton 
v. Maple, [1893] 3 Ch. 48; Chastey v. Ackland, 
2 Ch. 389. Generally, td. Wood v. Copper e 
Co. (1854), 14 C. B. 428; Jacomb v. Knight (1863), 8 
1, Be 41d ; Stileman-Gibbard v. Wilkinson, [1897] 1 
512. ——-- Disuse prejudicial to dominant tene- 
ment.]—-The long enjoyment of a right of way by 
A. to his house or close, over the land of B., which 
is a prejudice to the land, may most reasonably 
be accounted for, by supposing a grant of such 
right by the owner of the land; & if such a right 
appear to have existed in ancient times, a long 
forbearance to exercise it, which must be incon- 
venient & prejudicial to the owner of the house 
or close, may most reasonably be accounted for, 
by supposing a release of the right. In the first 
class of cases, therefore, a grant of the right, & 
in the latter, a release of it, is presumed (ABBOTT, 
C.J.).—Dor d. PuTnaANnp »v. IlmpER (1819), 2 
| B. & Ald. 782; 106 EB. R. 551. 
| Annotations :—Mentd. Aspinall v. Kempson (circa 1820), 
cited in 15 C. B. 555; Townsend v. Champernown (1827), 
1Y.&J. 538; Doed. Hammond ». Cooke (1829), 6 Bing. 
| 1743 Doe d. Blacknell v. Plowman (1831), 2B. & Ad. 573; 
(Garrard v. Tuck (1849), 8 CG. B. 231; Cottrell v. Hughes 
| (1855), 149. ©. B. 532; Muggleton v. Barnett (1857), 2 
| H. & N. 653. 
| 518, —--- Expense incurred by servient owner 
| fn belief of abandonment.|—Pltf. was owner of a 
house in which there were ancient windows. 
Pitf.’s predecessor blocked them up; & they 
continued blocked up for nearly twenty years. 
Deft. purchased the adjoining land, & proposed 
to build upon it. Pltf., by way of asserting the 
right to the light, reopened his ancient windows. 
| Deft. obstructed them. On the trial of an action 
for this obstruction, the judge directed the jury 
that, if the right had once been acquired, it con- 
tinued unless lost; & he directed them, if they 
thought the right had once been acquired, to find 
| for pltf., unless-they thought his predecessor had, 
: in blocking up the windows, manifested an in- 
| tention of permanently abandoning his right to 
| the light, or unless they thought that the lights 
had been kept so closed as to Jead deft. to alter 
his position in the reasonable belief that the lights 
had been permanently abandoned. Pltf. having 
; had a verdict :—Held: deft. had no ground to 
| complain of this as a misdirection. Qu. : whether 
the manifestation of an intention to abandon the 
lights communicated to the owner of the land 
would destroy the right, until the owner of the 
land altered his position in reliance thereon.— 
STOKOE v. SINGERS (1857), 8 KE. & B. 313 26 
L. J. Q. B. 257; 29 L. T. O. S. 263; 3 Jur. N.S. 
| 1256; 5 W. KR. 756; 120 BE. BR. 12. 
Annotations :—Consd. Jones v. Tapling (1862), 12 C. B. N.S. 
| 826: Crossley v. Lightowler (1860), L. R. 3 Kq. 279. 
[Big Soe» bige Grmmibus Oo, asta 68 fs A 
| Hecl: Comrs. for England -v. Kino (1880), 14 Ch. D. 213; 
| 


( 
Scott v. Pape (1886), 31 Ch. D. 554. 


614. User of less convenient way.|— 
| DARLING v. CLUE, No. 338, ante. 
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in acts done by the owner of the ser- 
vient tenement. Where, therefore, the 
owner of the property over which a 
right of way existed built, with the 
knowledge of the owner of the pro- 
perty for the benefit of which the right 
of way had been reserved, & after some 
years pulled down the ice-house, & 
with the same knowledge built a stable 
on the same site, & a row of shops 


as  vpresunption 
descence in acts 


Part VI.—EXTINGUISHMENT OF KASEMENTS. 





515. Acquiescence in obstruction of way.] 
—In 1871, houses & shops in Essex Road, Islington, 
were put up for sale at auction in eleven lots. 
One of the conditions was that a strip of land 
fifteen. fect in width running the entire length of 
the lots & being the rear portions of the back 
gardens of the houses should be formed into a 
roadway, & that the lots were sold subject to & 
with the benefit of a right of way from the back 
garden of each house along the proposed roadway 
into Church Road, which bounded the side of 
lot 1, on the south-west, & that the respective 
purchasers should as soon as possible remove the 
garden fences & form the roadway. In each of 
the original conveyances to the purchasers of lots 1, 
2, & 3 that condition was recited ; & lot 1 was con- 
veyed subject to the right of way of the owners of 
the other lots, & lots 2 & 3 were cach conveyed 
with the benefit of & subject to the right of way 
in the condition mentioned; & in each of the 
conveyances the obligation was cast upon the 
purchaser to contribute towards the expense of 
forming the road. In the subsequent title deeds 
relating to pltf.’s & deft.’s propertics the existence 
of the right of way was expressly mentioned. 
In 1873, the purchascr of lot 1 granted a lease 
thereof to pltf.’s father for fifty years, which 
expired on June 24, 1922, subject to the right of 
way, & the lessec covenanted to keep the site of 
the roadway in good repair & to contribute 
towards keeping it in repair & erecting & main- 
taining gates at the entrance of the roadway into 
Church Road. On July 25, 1904, that lease was 


assigned to plitf. subject to the right of way of the ° 


owners of the other lots. In 1911, pltf. purchased 
& had conveyed to him in fee simple lots 2 & 3, 
subject to & with the benefit of the right of way. 
It} appeared that at the time of the sale in 187] 
the several lots were divided from one another 
by fences of some kind which extended across the 
15 feet strip, & that a brick wall separated lot 1, 


tt rm ee 


including the end of the strip, from Church Road. | 
It also appeared that from 1871 to 1922 the road- ' 


way was physically incapable of being used as | 
‘ have the use of a new private road which T. had 


such, owing to its site never having been formed 
nto a road & having been allowed to remain 
obstructed by the dividing fences, & further that, 
with the tacit acquiescence of the owners for the 
sime being of the several lots, the condition of the 
site of the proposed roadway had never been 
altcred throughout that period, & that pltf{. him- 
sclf did nothing from 1911 to 1922 to assert his 
~ights. In 1883 pltf.’s father, by levelling up part 
wf the site of lot 1, caused a sheer drop of 6 feet 
9 occur in the strip between that lot & the 
adjoining lot 2. 
anticipation of the expiration of his lease in June, 


87 


Pitf., accordingly, commenced this action, in 
which he sought a declaration that he was entitled, 
as the owner of lots 2 & 3, to a general right of 
way along the site of the proposed roadway at 
the rear, & forming part of lot 1, into Church Road, 
& for an injunction :—Held: although the mere 
non-user of the right of way was not conclusive 
evidence of its abandonment, yet having regard 
to the facts above stated & the conduct of pltf. 
& his predecessors in title there was sufficient 
evidence of the abandonment of the right of way 
in question.—Swan v. Sinciam, [1924] 1 Ch. 
254; 93 L. J. Ch. 155; 1380 L. T. 530; 88 J.P. 
80; 40 T. L. It. 222; 68 Sol. Jo. 821, C. A. 
Alteration of dominant tenement.]—Ser 
Sub-sect. 2, D., post. 

516. Circumstances explaining non-user—Agree- 
ment with servient owner.|—PAYNE v. SHEDDEN, 
No. 523, post. 

517. ——.]— (1) L., 30 years ago, being 
in the enjoyment of a prescriptive right of way 
over S.’s land, agreed with the then owncr & 
occupier of the servient tenement to substitute a 
new way over part of the land, & for more than 
20 years had used the substituted way :—Held: 
the mere non-user of the original way was no evi- 
dence of an abandonment thereof. 

(2) I do not think that this ct. means to lay it 
down that there can be an abandonment of a 
prescriptive casement like this without a decd, 
or evidence from which the jury can presume a 
release of it (WiILLis, J.).—LOVELL v. SMITH 
(1857), 3 CO. B. N.S. 1203; 22 J. P. 787; 140. R. 
685. 











518. --—--- More convenient mode of exercising 
right.;—-WaARD v. WARD, No. 505, ante. 
519. ——— User prohibited by order of magis- 


trates.|— Hanis v. FLrowrrn, No. 702, post. 
520. Effect of partial non-user.|- -JAMES v. 
STEVENSON, No. 495, ante. 

21. - —.]—-B. & T. were owners of adjoining 
lands, B. having a private right of way over T.’s 
land. In 1801, when 73. was selling his land to X., 
pltf.’s predecessor, if was agreed that B. should 


lately made on his Jand instead of the old way. 
That agreement was embodied in the conveyance 
made by B. to X., to which R. was for this purpose 
a party. Hh. thereby released his old right of way 


to T., who granted the new way to X. in these 


About the year 1919, pltf., in | 


1922, entertained a scheme of building o garage , 
™m the site of lots 2 & 3 & to use the strip as a | 


“oadway from the same into Church Road, & 
with that object in view he pulled down part of 
-he wall which had, since 1871, separated the end 
of the strip from Church Road & erected gates 
-here. Shortly after the expiration of the lease, 
ieft., who was entitled to the freehold of lot 1, 
shallenged pitf.’s right by erecting a wall across 
she site of the roadway between lot 1 & lot 2. 





rver another part of the right of — 
teld: the owner of nies domin t 
enn babe not then have the right 
2 o——BDELL ° +, 
Ai 23 A. R. 485.—CAN. imac 
+ ———.]-—- Where a way |! b- 
stituted for a pre-existing one with tho 
consent of the party entitled & non- 
user of the original easement is accom- 
panied by acts which warrant the ct. 


release 


in such 


where the 


or a jury, in inferr 
t, the right of 

becomes forfoited, nor is it necessary 

&® case that the non-user | 


words, ‘S to & from every or any part of the pieces 
or pareels of land hereinbefore described,’’ thus 
viving to X. a right to come out upon the new 
road at any point at which he could get access to 
it. The new road did not exactly skirt the 
boundary of that part of X.’s land now held by 
pitf., there being at that part an intervening strip 
of T.’s land varying in width. X. made a gateway 
opening out of that part of his land now held by 
pitf., & a track from it to the new road over the 
intervening strip, & that gateway & track had 
been used from pltf.’s land ever since. Pltf.’s 
land had for some years been fenced in along the 
intervening strip, in which the gateway was the 
only opening. Neither pltf. nor any of his pre- 


' decessors had occasion to open out any other 


ing ai intention. to 


should extend over twenty 
any other defined period.—- MULVILLE : 
vena (1872), 6 I. RK. Eq. 458.— |! 


Destruction of biuilding.)|— 
house, the right of case- 


gate or to make any other track into the road. 


ment to which was claimed, was not & 

d not been in existence for several 
years, nor was the intention shown 
of rebuilding it within a reasonable 
time :—Held: the right of casement 
which is acquired by prescription & 
enjoyment, & continues so long as the 
' person enjoying it continues the enjoy- 
| ment & shows an intention to continus 
it ,had thus been lust by discontinuance: 


resumption 


ears or | 
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Sect, 2.—By release: Sub-sect. 2, B., OC. & D. (a)-] 


Deft., who represented T., apprehending, however, 
that an attempt might be made to open out 
another gate, erected posts & rails along the inter- 
vening strip in such a manncr as to prevent exit 
from pltf.’s land at any but the accustomed place : 

—Held: (1) in the absence of anything in the 

original grant expressly limiting the grantee to one 

Jine of access, or access only at the points, if 

any, where his Jand actually adjoined the new 

way, & of anything to show that the right as 
claimed was unreasonable, or destructive of the 
object of the grant, no obligation to elect one 

particular line of access could be implied; (2) 

there had been no manifestation of intention to 

abandon the ecasement.— CoOKE v. INGRAM (1893), 

68 L. T. 671; 3 R. 607. 

Annotations :—As to (1) Distd. Met. Ry. ». G. W. Ry. & 
London Corpn. (1900), 82 L. T. 451. Consd. Pettey +. 
Parsons, [1914] 2 Ch. 653. 

522. - .|—Pltfs., as owners of certain lands, 
had a right of way over a strip of land 10 ft. wide 
on adjoining property in the occupation of defts. 
Some years before action bruught, pltfs. erected 
a summcr-house which projected over the strip of 
land to the extent of 2 ft. 4 in. Before action 
brought, defts. erected & cight months prior to 
the date of the writ they completed the erection 
of a stable on the strip of Jand which obstructed 
pitfs.’ right of way. Vitis. brought an action 
(1) for a declaration that they wer cntitled to 
the right of way; (2) an order requiring defts. 
to remove the buildings in question; (3) for an 
injunction to restiain defts., their servants & 
agents, from obstructing pltfs. & their tenants, 
in the exercise of such right of way. Defts. 
pleaded extinguishment or abandonment before 
action brought :—Held: (1) on the facts, pltfs. 
had proved their title to & had not abandoned 
or extinguished their right of way; (2) partial 
abandonment, by the erection of a summer-house 
projecting across a portion of the strip of land was 
not, in the circumstances, sufficient evidence of 
abandonment; plitfs. were entitled to an in- 
junction & 40s. damages, but owing to the fact 
that defts.’ obstructing building had been com- 
pleted eight months before action, an order for 
its removal could not be made.~~YOuUNG (TRUSTEES 
OF YOUNG, DECEASED) 1. STAR OMNIBUS Co., LTD. 
(1902), 86 LL. T. 41. 





C. Alteration of Uscr. 


523. By agreement.|—-A plea of twenty years’ 
user of a right of way, under Prescription Act, 
1832 (c. 71), is not defeated by proof of an agreed 
altcration of the line of way, nor by a temporary 
non-user under an agreement of the parties.— 
PAYNE v. SHEDDEN (1834), 1 Mood. & Rt. 382, N. P. 
Annotations :—Refd. Parker v. Mitchell (1840), 11 Ad. & El. 

788; Carr v. Foster (1842), 8 Q. B. 581; Roborts & Lowell 
v. James (1903), 89 L. T. 282. 

524. Substantial alteration.|—Pltf. had a barn, 
in the side of which, adjoining deft.’s premises, 
were apertures, by which, chiefly, the barn was 
& by the destruction of the tenement a. 
the servitude had been e 
& pe had no right to maintain the | 
suit for the right of casement.—TEEKA | 
RAM v. DOORGA PERSHAD (1866), 1 
Agra, 196.—IND. | 

{ 


h. Interruption.) — Held: Ontario : 
Act, R. 8. O. 1877, c. 108, reducing the 
period of limitation to ten » does 
not apply to the interruption of an : 
easement, such as a right to a way in 
alieno solo, in this case a lane, which | 
deft. had occupied & obstructed for 


& his pred 


ment of t. 


ton years, but which pltf. had used 
xtinguished, : prior to such obstruction.—MYKEL v. 


PART VI. SECT. 2, SUB-SECT. 2.—C. 


5251. Slight alteration.}-—The termini 
a quo & ad quem of a way over doft.’s 
| Jand, used & enjoyed as of right by pltf. | 
ecessors in title for upwards 
of twenty — before the commence- 
e action, had not varied 
during that period, excopt at two 
points, where, about fourtcen years {| (1898), 29 O. R. 508.—CAN. 


EASEMENTS AND PRorits A PRENDRE. 


lighted. Pltf. converted the barn into a malt- 
house, & cut windows where the apertures had 
been in the barn. Deft. crected on his own ground 
a fence before the windows, which obstructed the 
access of light. In an action on the case for such 
obstruction, evidence was offered at the trial to 
show that the mode of enjoying the light had been 
essentially altcred by pltf. himself, in a manncr 
prejudicial to deft. The judge did not receive 
the evidence, but directed the jury, if they thought 
that deft. had left pltf. less light than he enjoyed 
before the present windows were made, to give 
damages for such diminution :—Held: evidence 
of the above description was receivable, & it 
might have appeared from such evidence that 
pltf. had altogether lost his right to the easement : 
in question. 

A party may so alter the mode in which he has 
been permitted to enjoy this kind of easement as 
to lose the right altogether (LORD DENMAN, C.J.). 
—GARRITT v. SHARP (1835), 3 Ad. & El. 325; 1 
Har. & W. 220; 4 Nev. & M. K. B. 8384; 111 
KK. R. 437. 

Annotations :— Consd. Jones v. Tapling (1861), 11 C. B. N.S. 
283. Distd. Bailey v. Holborn & Frascati, [1914] 1 Ch. 
598. Refd. BRinckes v. Pash (1862), 31 L. J. C. 1’. 121. 
525. Slight alteration.] —(1) In an action for 

the obstruction of a watercourse, it appeared that 
pitf. had three years age slightly altered the course 
of the stream, at a yt between its exit from 
deft.’s land, where th. ‘ostruction took place, & 
its entrance upon his own land; & that more 
than twenty years ago the stream had for some 
time ceased to flow to pltf.’s land, & had resumed 
its ancient course only nincteen years before the 
commencement of the action :—Held: pltf.’s right 
was not thereby destroyed. 

(2) It is further objected that the right claim 
has been lost by desuctude, the water having many 
years since discontinued to flow in its accustomed 
channel, & having only recommenced flowing 
nincteen years ago. That interruption, however, 
may have been occasioned by the excessive dryness 
of seasons or from some other cause over which 
plitf. had no control. But it would be too much 
to hold that his right is therefore gone ; otherwise, 
I am at a loss to see why the intervention of a 
single dry season might not deprive a party of 
a right of this description, however long the course 
of enjoyment might be (TINDAL, CU.J.).—HALL v. 
Swirt (1838), 4 Bing. N. ©. 381; 1 Arn. 1573 6 
Scott, 167; 71. J.C. P. 209; 132 Kh. BR. 834. 
Annotations :—.A8 to (1) Refd. Carr r. Foster (1842), 3 Q. B. 

581; Binckes v. Pash (1862), $11.5. C. P. 121; Harvey 

v. Walters (1873), L. RR. 8 C. P. 162. As to (2) Consd. Hollins 

vw. Verney (1884), 13 Q. B. D. 304. Refd. Presland v. 

Binghain (1889), 60 L. T. 433. 

526. What is sufficient alteration—Question for 
jury.J|—In an action by resps. for damages in 
respect of a nuisance committed by applts. & for 
an injunction, it was alleged that applts., who had 
a prescriptive right to load, unload, & store coals 
on their wharf in such manner as to spread their 
coal dust over resps.’ wharf, had within twenty 
years so extended the site of their operations & 





before action, one of pltf.’s predecessors 
slightly altered the line of the way for 
the purpose of going round muddy 
aboe & the user of the original line 
at these two points was abandoned for 
the substituted one. These deviations 
were short as compared with the 
length of the way :—Held: they did 
not operate to do away with pltf.’s 
right to claim the way between the 
termini, that way having been sub- 
stantially used duri 


the whole 
period.—-WaARREN 1. 


AN NORMAN 


Part VI.—EXTINGUISHMENT OF EASEMENTS. 


altered the structure of their works & the conduct 
of their business as to produce injurious effects 
not covered by any prescriptive right. The 
question submitted was whether applts.’ works 
tuken as a whole had by their extension been 
rendered more injurious than before to resps.’ 
works taken as a whole. ‘The jury found that 
there had been no increase in inconvenience & 
discomfort to resps., & a verdict was entered for 
appits. On motion before the full ct. judgment 
was given for resps., on the ground that the change 
‘= the incidence of the dust produced by the 
. tension & alteration of site & works so altered 
vhe nature of the casement as to constitute a new 
wrong :—Held: on appeal, the question whether 
by this extension & alteration there had been a 
variation in the kind of servitude imposed on 
resps. substantial enough to cause a new & appre- 
ciable wrong was a question of fact which had not 
been submitted to the jury, & there must be a new 
trial— Roya. Mar, STEAM PACKET Co. v. GEORGE 
& BRANDAY, [1900] A. C. 480; 69 L. J. P. C. 107; 
82 L. T. 539, P. C. 


Annotation :—Refd. Pwilbach Colliery Co. v. Woodman, 
11915] A. C. 634 


527. Right to pollute — Alteration lessening 
pollution.|—In 1832 applts. came into possession 
of a certain factory, & then commenced the 
business of fellmongers & manufacturers of sheep- 
skin rugs, which they carried on down to 1852, & 
during this period the refuse of the fellmongery 
& sheepskin factory was discharged into a certain 
stream, which was an arterial drainage within the 
jurisdiction of resps. In 1852 the business of 
tanners was added, & the refuse from the tanyard 
was in addition to the other refuse, discharged 
into the stream. In 1878 applts. altered their 
premises, & began the manufacture of leather 


boards, & the washings from such new factory, | 


which were different in character from those before 
discharged, were from & after 1478 poured into 
the stream ; no refuse of tannery or fellmongery 
was then poured in, but only the washings of the 
dyes used to colour the leather boards. 
washings were not so foul in degree as the washings 
from the factory before 1878. Applts. were sum- 


moned by resps. for causing or permitting these - 
y P 6 I 5 ' same stream. --PALMIS v. TLiesLerniiwaAtt (1688), 2 


washings of the leather board manufactory to 
flow into the stream, & were convicted & fined. 
Resps. contended that the pouring into the stream 
the refuse of the fellmongery & sheepskin manu- 
factory from 1832, & the refuse of {he tannery 
from 1852, did not confer the right to pour into 
the stream the refuse & washings from the leather 


Such 


board manufactory opened in 1878, either under — 
the Prescription Act, 1832 (c. 71), or al common | 


law. 


Applts. contended that they had proved a . 


legal prescriptive right to cause such washings to | 


flow into the stream :—Held: the conviction was 
right, as applts. had not, at the passing of the 
Land Drainage Act, 1861 (c. 133), the right to 
pour into the stream the refuse & washings of 
their leather board manufactory, & the fact that 
they had poured other refuse & washings into the 
stream since 1832 did not give them such right, 


although those washings were less foul than those , 


formerly poured into the stream.—CLARKE ¢. 
SOMERSETSHIRE DRAINAGE Comks. (1888), 57 


L. J. M. ©. 96; 59 L. T. 670; 36 W. BR. 890; | 


4T. L. R. 5389; 52 J. P. Jo. 308, D. C. 


D. Alteration of Dominant Tenement. 
(a) Easemenis other than Light. 
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529. --—- .]}— If an ancient ditch has at 
one end ancicntly opencd into a stream, & the 
owner of a mill on the stream has kept the opening 
at the end of the ditch closed for twenty years & 
more, without interruption, that would give the 
mill-owner such a right to keep it closed, that the 
owner of the land adjoining the ditch would not 
be justified in re-opening the communication, 
although it might appear that the communication 
between the ditch & the stream was ancient. 

If the owner of a water mill worked by a ground- 
shot wheel at. a low head of water, alter the wheel 
to a breast-shot wheel, which requires a high head 
of water, & after that, for twenty ycars & more, 
discontinue the use of the breast-shot wheel, & 
resume the use of the ground-shot wheel, his 
discontinuance will cause the mill-owner to lose 
his right to the higher head of water.--DRKEWET?r 
v. SHEARD (1836), 7 ©. & P. 465. 

530. Burden on servient tenement not increased 
~—Water.]|—(1) A person having two ancient fulling 
mills, to which was annexed by prescription a 
right to a watercourse, pulled them down, & 
erected two mills to grind corn:-—Held: the pre- 
scription remained. 

(2) If pltf., in an action on the case for dis- 
turbing his watercourse, prescribe to have the 
watercourse to his mills generally, it is sufficient. 
—LUTTREL’s CAsEe (1601), 4 Co. Rep. 81 b; 76 
Id. R. 1068. 


Annotations :-—Aa to (1) Refd. Renshaw ». Bean (1852), 18 
Q. B. 112; Hutchinson v. Copestako (1861), 8 Jur. N.S. 
51; Colls » Home & Colonial Stores, [1904] A. CG. 179; 
White v. Grand Hotel, Kastbourne, [1913] 1 Ch. 113. 
A8 to (2) Refd. Dowglas v. Kendall (1610), 1 Bulst. 93. 
Generally, Consd. Allan v. Gomimeo (1840), 11 Ad. & El. 
759; Aynsley v. Glover (1874), L. 2% 18 Kq. 544. Refd. 
Shury vw. Piggot (1626), 3 Bulst. 339 Wilson ». Townend 
(1860), 1 Drew. & Sm. 324; A.-G. e. Reynolds, [1911] 
2 K. LB. 888. Mentd. Brown & Tucker’s Cane (1610), 4 

Leon. 211; RR. v. Sorel (1613), Cro. Jac. 3243; Burton o, 

Browne (1622), Palm. 319; Harrison v. Rooke (1625), 

Palm. 420; Itowden v. Malster (1626), Cro. Car. 42; 

Popham v. Woolcott (1666), 1 Sid. 2913 Colchester 

Corpn. v. Seaber (1766), 3) Burr. 1866; Hill wo. Cock 

ene 26 L. T. 185; Warren v. Brown, [1900] 2 Q. I. 


531. —-— --—.] — Prescription to have a 
watercourse to an ancient mill is not destroyed by 
pulling down the old & building a new mill on the 


Show. 249; Skin. 64; 89 HK. R. 9215 sub nom. 
TERBLETHWAITE v. PALMES, 3 Mod. Rep. 48 3 sub 
yom. HEBLETHWAIT v. PALMS, Carth. 84; Holt, 
K. B. 53 sub nom. NULMES v. LHLOBLETHWAYTE, 
3 Lev. 1333 sub nom. KeEBLETRHWAIT v. PALMES, 
Comb. @. 
Annotation: Reid. Mason v. Hill (1833), 5 TB. & Ad. 1. 
532. ~-—-- -~-—.|]—The occupier of a mill may 
maintain an action for forcing back water & injur- 
ing his mill, although he has not enjoyed it pre- 
cisely in the same state for 20 years; & therefore 
it was holden to be nu defence to such an action 
that the occupier had, within a few years, erected 
in his mill a wheel of different dimensions, but 
requiring less water than the old one, although 
the declaration stated pltf. to be possessed of a 
mill, without alleging it to be an ancient mill.—- 
SAUNDERS v. NEWMAN (1818), 1B. & Ald. 258 ; 
106 I. R. 95. 


Annotations :-—Refd. Mason v. Hill (1833), 5 B. & Ad, 1; 
Frechette v. Compagnie Manufaciuricre de St. Hyacinthe 
Hater App. Cas. 170; A.-G. v. Reynolds, [1911] 2 


-}--In case for the diversion of 





- oe 


533. 
‘ water, pltf. alleged in his declaration a reversion- 


528. Rendering user of dominant tenement | 


impossible—Water.]—Liaatns v. INGE, No. 119, 
nte. 


ary interest in three closes of land, to wit, three 
ponds filled with water, one pond being upon each 
of the closes, & a right to the flow of the water 
into the closes, for supplying the ponds in the 
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Sect. 2.—By release; Sub-sect. 2, D. (a) & (b); | the same, such dispute should be finally settled by 
sub-sect. 3. Sect. 3: Sub-sect. 1.) the comrs. appointed under the powers of the Act. 
closes with water for the watering of cattle. | In an action on the case the declaration alleged 
Deft. traversed the right to the flow of the water | that defts., ownors of a steam-cngine, who had 
as alleged. laid down a pipe communicating with the canal, 
It appeared in evidence at the trial, that pitt. | used the water which had been drawn off be 
had enjoyed an immemorial right. to the flow of | Means of the pipes for other purposes than for 
this water into an ancient pond in onc of his closes, | Condensing the steam, & more than was necessary 
but that, above thirty ycars ago, he made a new | for condensing :—Held: (1) the special power of 
pond in each of the three closes, & turned the water | the commissioners did not take away the right of 
so as to supply them, & thenceforth disused the action ; (2) the action would lie though no specific 
old pond, which was gradually filed with rubbish | damage was alleged.— Kina v. RocHpaLe CANA 
& overgrown with grass. Pltf.’s right in respect | CO. (1851), 14 Q. B. 136 3 18 LT. 0.8. 55 1. 
of the three ponds having been defeated by proof | Jur. 896; 117 H. R. 55, Kx. Ch.; aff. 8. 0. el 
of an outstanding life estate, under Prescription | 20M: Rocupate Canary, Co. v. Kina (1849), 1 
Act, 1832 (c. 71), 8. 7:—Held: he was entitled, | Q. B. 122 3 subsequent Pecan sub aa 
under this declaration, to recover in respect of his | Rocupare Canar Co. v. Kina (1851), 2 Sim. N.S. 
right to the flow of water to the old pond.— Hae | 783 (1853), 16 Beav. 630. 


v. OLDROYD (1845), 14 M. é : . J. Ex. -| Annotations -—As to (1) Consd. National Manure Co. v. 
4: 163K P| ai ) Bree AAS s Sepaeae dae pone Hick fol = ri Ex. oe en jesnials. van) 

. - i 4 10. Ve anc. es r 0. 9 s e wo e 
ae tet. Crossley v. Lightewler (1866), L. BR. | Generally, Reid. a rage et Co. v. King (1851), 2 


a ee 











Sim. N. S. 78; Rochdale Canal Co. r, Rad e (1852), 

534, —-— Projecting eaves.) — IIAnvEY  v. 18 Q. 18. 287; Rochdale Canal Co. v. King (1853), 16 
WALTERS, No. 1287, post. |  Beay. 630. Mentd. Coe v. Wise (1866), L. R. 1 Q. B. 711. 
535. Light.|-— Barnes v. Loacn, No. |  538.-————— Way.|—-MILNER’s Sare Co., Lp. 
204, ante. v. GREAT NORTHERN & Crry Ry. Co., No. 288, 
536. Burden on servient tenement increased— | “Mic. : hp nesta a 
Whether former easement extinguished—Eaves- 5389, ——- --—- -——.]—Guanp Horun, Hasr- 


as the sane person having a term of years in the ; 540. Alteration of substance of dominant tene- 
land a qua & a fee simple in the land in qua, is in | Ment—Way.|—ALLAN v. GoMME, No. 739, post. 


| 
| 
dropping.|—-(1) An easement is suspended as long | BOURNE, Lip. v. WillTE, No. 738, post. 
I 
possession of both, but it revives on + cessation of | Ways.|—-See Part VII., Sect. 6, sub-sect. 3, ©., 
| 


the unity of possession, though the change of | Post. z , ; 
possession be not accompanied with an alienation : Watercourses.|—-See Part VITI., Sect. 2, sub-sect. 
of the whole of either of the estates. | 5, post. 

(2) An user of the subject of an easement for | (b) Light. 
twenty years will create a right, though inter- | gee Part VIIL., Sect. 5, sub-sect. 2, posi. 


rupted by intervals of suspension by such an unity | 
of possession, such intervals being excluded from ; 
the eth, eae | 
(3) nae it. is care to aaa ‘ right a an | SuB-SECT. 3.—-FoRM OF RELEASE. 
casement by user, & it appears that the user has ET ae : K 
varied, if, is for the jury to say, whether the user See Contract, Vol. XIJ., p. 501, Nos. 4008 et 
has been commensurate with the right claimed. 
(4) Though a party, having an casement of 
eavesdropping from a thatch resting on a wall, 
increases the height of the wall, & the projection ° 
of the thatch, he may. maintain an action against 
a aap who rat an hi ee only eG 
vents the enjoyment of the extended cascment, eae , i 
but which would also interrupt it if existing | Felease of the Meh might be pre Gone 
within its proper eee Soon v. pias (211; 45 BR. 582. H. 1] : . )s " 
(1835), 2 Cr M. & RR. 343 1 Gale, 61; 5 Tyr. | Saf ; —Mentd. Williams ». 3). 1 Sin. & 
804; 41. J. ix. 179; 150K. R. 15. 1 ATOR Te WE eB T I ete tee eta 
Annotations :—-- 43 to (2) Folld. Harvey v. Walters (1873), |  v. Legh (1827), 1 Bi. N. S. 306; Fairfax v. Holdswort 


re i TS 


SCY. 

541. By parol.|—-In the case of a right of way 
over the lands of other persons, being an easement 
belonging to lands, if the owner chooses to say I 
have no right of way over those lands, that is 
disclaiming that right of way; & though the 
previous title might be shown, a subsequent 


L. Kes GC J. 162. Generally, Refd. Tapling v. Jones : (1830), You. 79; Hughes v. Davies (1832), 5 Sim. 3313 
(1865), 11 H. L. Cas. 291. Lapley v. eee etree Pe Ao a Lb. 885 Poor terishide 
aici: pace as oes awl] v. Drover 35), _ N.S. ; apman v. Gatcombe 
537. Water.|—An Act of Parliament | (1836), 2 Bing. N.C. 516 ; Waterford . Knight (1844), 
empowered a co. to make & maintain a canal, & ' 11 Cl. & Fin. 643 ; South Staffordshire Ry. c. Hall (1851), 
pee that it should be lawful for owners of |= 7 Ry. & Can. Cas, 983; Esdaile v. Payne (No. 2) (1885), 
ands within the distance of twenty yards from = 93“. T. 21. 
the canal to make a communication by pipes, See, also, Nos. 119, 497, ante. 


etc., between the water therein & any steam-engine, 542, By deed. | -— LOVELL vw. SMITIT, No. 51 7; 
& to draw from the canal such quantities of water , #fe. 

as should be sufficient to supply the engine with ' 

eae ve for poe sole purpose sp aasaeraen Me 

steam, & for working any such engine as aforesaid, , PRE 

& for no other use or purpose; & there was @ pro- — Sect. 3.—BY UNITY OF SEISIN. 

viso that if any dispute should arise between the SuB-skcT. 1.—-IN GENERAL. 

co. & any person who should be desirous of taking 543. Unity of seisin extinguishes easements—-. 
water out of the canal for the parooes of any | Way.]—-ANON. (1347), Jenk. 20; 145 EB. R. 15. 
such engine, or who should be in the use of taking | Annotation :—Refd. James v. Plant (1836), 4 Ad. & El. 749. 


PART VI. SECT. 3, SUB-SECT. 1. pach - eae Lede of way Over ou | O. W. R. 473; 17 0. L. 1. 382.—CAN. 
k. Unity of  seisin ertinguishes | Pa © Or Lhe accommodation | 1, -+—One piece of land can- 
eascments.}—Unity of ownership ex- | of another § part.—MCCLELLAN 1». | not be said to be burdened by an case- 
tinguishes all pro-existing easemonts, | POWASSAN LUMBER Co. (1908), 12 | nent in favour of another when both 
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4, — 


Bah 119; 74 EB. R. 1083. 





ee Se = 


5. 
Barnes, 155; 04 E. R. 853. 
§46. - 








no new right of way is thereby created, & the old 
one was extinguished by the unity of seisin in the 


devisor. 


There can be no doubt that the word “ appur- ' 
tenances ’’ may convey an existing right of way. 
But from the moment that the possession of two 
closes is united in one person all subordinate rights 
& easements are extinguished (Eyre, L.J.).— 
WHALLEY v. TOMPSON (1799), 1 Bos. & P. 371; 


126 E. R. 959. 


Annotations :—Retd. Doidge v. Carpenter (1817), 6 M. & S. 
Plant v. James (1833), 5 B. & Ad 
Abingdon, [1892] 2 Ch. 374 ; Schwann v. Cotton & Hayles 


AT; 
(1916), 85 L. J. Ch. 689. 


547, —--- -—--.] —Mornis v. EpGINnaToNn, No. 
49, ante. 
548. ---——- ——--.| — DYNEVor (LORD) v. TEN- 


NANT, No. 111, ante. 


549. Unity of possession without unity of seisin 
— Suspension of easement—Water.|—If land, with 
a run of water upon it, be sold, the water passes 
with the land, & the vendce, having used the 
water, though for less than twenty years, gains 
a title to it by appropriation, & may maintain an 


action for obstructing it. 


An unity of possession merely suspends; there 
must be an unity of ownership to destroy a pre- 
scriptive right (BAYLEY, LB.).—CANHAM v. FIsk 
(1831), 2 Cr. & J. 1265 2 Tyr. 155; 1 L. J. Ex. 


G1; 149 i. R. 538. 
550. 
536, arte. 


belong absolutely to the samo owner, 
& if the title to different parcels comes 
to be vested in the same owner, there 
1s an extinguishment of any easements 
which may previously have existed.— 
ATITRILL v. PLATT (1883), 10 8S. C. Rh. 
425.-—-QAN. 

m. -~—-— Revivor.}—A right of way 
which had existed for many years in 
connection with marsh Jand was ex- 
tinguished by unity of selsin in deft. 
who became owner by purchase of the 
servient tenement. Deft. almost im- 
mediately mortgaged the marsh land, 
& in the mtge. described the way in the 
Kame terms in which it had been 
described in previous conveyances. 

tor, he released to the mtgevs. his 
equity of redemption, & the mtgees. 
sold to pltf, including the right of way 
as described in the mtge. In an action 
by pltf. for obstruction of the right of 
way :—Held: the effect of the mtge. 
& roleuase was to revive the way as it 
had previously existed.—BRIGHTMAN 
v. HaZer, (1921), 54 N.S. R. 81.—CAN. 


550i. Unity of possession without 
unity of seisin---Suapension of euse- 
ment.}—In order to esa dere a right. of 
way of cnjoyment for went oe it 
must be proved that the claimant has 
enjoyed it for the full period required, 
as of right, & if there hus been unity 
of possession for all or any part of that 
time, the claimant will not have enjoyed 
as of right the casement, but the soil 
itself. A defence on this ground to 
& claim of right of way is sufficiently 
Ee in issue by a plea that the claimant 
5 not entitled to such right of way as 
alleged.—-SantH ». MCDONALD (1878), 
3 R. & C. 283.—CAN. 


650 ii. ——- -——.} —A testator dying 











.|——HEIGATE v. WILLIAMS (1606), | 
-|—- Brown v. KIDNEY (1735), 


-] —- One being seised in fee of 

the adjoining closes A. & B. over the former of | 

which a way had immemoriably been used to the | 

latter, devises to B. with the “‘ appurtenances ”’ :— : 

Held: the devisee cannot under the word “ appur- | 

tenances ’’ claim a right of way over A. to B., as | ownership, his right of way over land was sus- 
| 


-} —- THOMAS v. 


551. Unity of seisin for different estates — Sus- 


pendent on ownership cannot be reserved over the 


, pension of easement—Way.]—JAMES v. PIANT, 
! No. 50, ante. 

| 552. ——- —--~ ——~—.] -— A right mercly dc- 
| 


pended, 


| New Rep. 54, J.. 
---— Light.]— Sect. 3 of Prescription 
Act, 1832 (c. 71), limiting twenty years as the 
period for acquiring an indcfeasible right to the 
access & use of light, is retrospective, so that such 
an easement may be acquired by virtue of enjoy- 
ment prior to the passing of the Act. 

(2) An union of the ownership of dominant & 
servient tenements for different estates docs not 
extinguish an easement of this description, but 
merely suspends it so long as the union of owner- 
ship continucs, & upon a severance of the owner- 
ship the easement revives. 

(3) Where a right to an casement of this descrip- 
tion is acquired against the owner of a Icaschold 
interest in the servient tenement, it is acquired 
also against the owner of the reversion. 

(4) A tenant from year to year -may file a bill 
for an injunction to protect an easement of this 
description, but the injunction will be Jimited to 
the period of the continuance of pitf.’s tenancy.— 
SIMPER v. FotEy (1862), 2 John. & IT. 655; 5 
L. T. 669; 70 E. lt. 1179. 


Annotations :---As to (2) Consd. Wyman ». Van den Borgh, 
[1908] 1 Ch. Ou 





553. 


. 791; Baring v. 


39. Generally, 


THOMAS, No. 


in 1874 devised adjoining lots of land, 


4 & 5, to his two sons respectively. 
House No. 9 stood maiuly on lot 4, 
but. also partly on lot 5, & house No. 13 
stood on the remainder of lot 5, there 
being & passage way between the two 
houses, uscd in common by tho 
occupants of both for tho purpose of 
getting in wood & coul & getting out 
ashes. Applt., the owner of lot 4, 
had, as was admitted, by virtuc of 
& conveyance from the devisce of lot. 
4 & by Stat. Limitations, acquired 
title to the portion of lot 5 on which 
house No. 9 stood. The passage in 
question was used by the occupants 
of house No. 9 from the time of the 
death of the testator unt’l 1895, but 
during tho period froin Mar. to J une, 
1894, the owner of No. 13 was also the 
tenant of No. 9:—IJ/eld: the unity 
of possession during that period inter- 
rupted the running of the statute, & 
applit. had not acquired a right of way 
as an casement by aa ae et 
Gage (1896), 27 O. RR. 450.--- 


550 iii. -—- ——.]}-—In a suit to 
restrain deft. from obstructing the 
access of light. & air through certain 
windows of pltf.’s house, it appeared 
that both the tenements had formerly 
constituted the joint property of a 
Hindu family, & that in 1835 a partition 
took place among the various rcmbers 
composirg it, by which the tenement 
in the occupation of ypltf. became 
separated from that occupied by deft. ; 
& that the latter property was, in 1860, 
purchased by pitf. jointly with one 
G., but under the purchase pltf. took 
sole possession thereof; that in_ 1867, 
however, he relinguished it in favour 


owner.—CHARLESWORTII v. 


[1001] A. CG. 179. 

554. Unity of possession without unity of title—— 
Easement acquired by prescription at common law.| 
—~AYNSLEY v. GLOVER, No. 389), azle. 


entircty after partition. 

One entitled to a right of way over a strip of 
Jand, independently of the ownership thereof, 
purchased the strip of land: 


Held: during 





ut would revive on his ceasing to be 


GARTSED (1863), 3 
JJ. 


Richardson v, Grahain, [1908] 1 K. B. 


entd. Colly v. Home & Colonial Stores, 


of G. in pursuance of an award, wherein 
it was found pitf. bad no right or title 
thereto; & that in 1870 if. was pur- 
chased by deft. who, in 1871 & 1872, 
erected the obstructions complained 
of by plif.: —Meld: though, in the 
interval between 1860 & 1867, plitf. had 
not such an cstate In the servient tene- 
Inent as to constitute unity of title 
in him to the two tonoments, & thereby 
extinguish all easements between then, 
yet the unity of possession in the plitf. 
during that period excluded — the 
operation of seet. 27 of Act IX of 
187], as the enjoyient during that 
lime was not “of right.”—-Mon- 
HOOSOODUN Dry v. BISSONATH Disy 
(1875), 15 B. L. RR. 361.—IND. 


June, 1448, & made in pursuance of an 
agreement of 1802, demised cortain 
premises, “ with the rights, members, &. 
appurtenances thereunto belonging or 
in anywiso appertaining.” Evidence 
was given of the enjoyment of a right 
of way, by the occupiers of the demised 
reminisces, over the premises of tho 
ossor, under whoin defts. claimed, for 
more than forty years before action 
brought; & that the right of way in 
question was csscutial to the cnjuyment 
of the demised preinises :—Held : 
there was no unity of possession of the 
dominant & servient tenements in the 
lessor, upon the grant of the lease of 
1848, sufficient to extinguish the right 
of way.—KAVANAGH vt. Coal. MINING 
She OF TEBEANE (1861), 141.0. L. RR. 





n. —-- Revivor.|—Where an ease- 
ment has been extinguished by unity 
of possession of the dominant § & 
servient tenements a reference to it ag 
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Sect. 3.—By unity of seisin: Sub-sects. 1 & 2. 
Sect. 4. Part VII. Sect. 1.] 


555. Unity of seisin without unity of possession 
—Easement not extinguished—If acquired under 
_ Prescription Act, 1882 (c. 71), s. 3.|—Unity of 
seisin for an estate in fce will not cause an ease- 
ment of ancient light to be extinguished where 
there is no unity of possession & enjoyment. 

A tenement which had enjoyed the access & 
use of light over an adjoining tenement for a 
pened of twenty years without interruption was 
eased for a term of years to pltfs. Subsequently 
& during the continuance of this term the free- 
holder conveyed the tenement in fee to the free- 
holder of the servient tenement :—Held: the 
casement acquired by the tenement under the 
above sect. was not thereby extinguished. — 
RICHARDSON v. GRAHAM, [1908] 1 K. B. 89; 77 
L. J. K. B. 27; 98 I. T. 360, CO. A. 

Extinguishment of quasi duty to fence.|—Sce 
BouNDARIES, Vol. VIT., p. 292, Nos. 188-190. 
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SUB-SECT. 2.~-WHAT EASEMENTS EXTINUUISHED. 


556. Easements of necessity—Way.] — Siuuny 
v. Piacor (1626), 8 Bulst. 339; 81 1K. R. 280; 
sub nom. Suny v. Praorr, Palm. 444; Poph. 166 ; 
Benl. 188 ; sub nom. SuRREY v. Pracot, Lat. 153 ; 
Noy, 84; sub nom. SHEWRY v. Picorr, W. Jo. 
145. 

Annotations :—Consd. Drake v. Wiglesworth (1753), Willes, 
654; Vheysey v. Vicary (1847), 16 M. & W. 484. Refd. 
Palmer v. Flessicr (1664), 1 Keb. 553; Brown v. Best 
(1747), 1_Wils. 174; Wood v. Waud (1849), 3 Exch. 748 ; 
Pycr v. Carter (1857), 1 H. & N. 916; Suffield ». Brown 
(1864), 4 Do G. J. & Sm. 185; Valton v. Angus (1881), 6 
App. Cas. 740; Bradford Corpn. v. Ferrand, [1902] 2 Ch. 
660. Mentd. Harlow v. Bradnox (1673), 3 Keb. 151; 
Dickinson v, Grand Junction Canal Co. (1852), 7 Exch. 
282; Lawstron vr. Taylor (1855), 11 Kxch. 369; Chase- 
more v, Richards (1859), 7 H. L. Cas. 349. 

557, --— -}] — PACKER v, 
(1658), 2 Sid. 111; 82 BE. R. 1284. 
Annotations :—Consd. Pearson v. Spencer (1861), 1 B. & S. 

571. éfd. Holinos v. Goring (1824), 2 Bing. 76; Bolton 

v. Bolton (1879), 11 Ch. D. 968. 

558. ——— -] —A way of necessity exists 
after unity of possession of the close to which, & 
the close over which, & after a subsequent sever- 
ance. If a person purchases close A., with a way 
of necessity thereto over close B., a stranger’s 
land, & afterwards purchases close B., & then 
purchases close C., adjoining to close A., & through 
which he may enter close A., & then sells close B. 
without reservation of any way, & then sells 
close A. & (.; the purchaser of close A. shall 
nevertheless have the ancient way of necessity to 
close A., over close B.—Buckny v. CoLEs (1814), 
Annotations :—Oonsd. Holmes v. Goring (1824), 2 Bing. 76; 

Richardson vr. Graham, [1908] 1 K. 8. 39. 

559. Gutter to carry off water.)—HoLtTByvE 
v. BRAY (1667), 2 Keb. 291; 84 E.R. 181. 
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w boundary in a deed of conveyance of | 
the dominant tonement by the porson 
entitled to both tenements, may 
sufficiently indicate an intention to 
revivo the casement, su as to give the 
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grant.}\—Unity of possession, which | 
' would defeat a defence under 
tions Act, might not defeat a claim as | 
upon a lost grant.—RORSON v. WILSON | 
O. L. R. 29 LR. | 


HASEMENTS AND PRoFItTs A PRENDRE. 


560. ——- ——-.]—_Pueysry v. Vicary, No. 
286, ante. 

561. Natural easements — Flowing water. — 
Suury v. Piacor (1626), 3 Bulst. 339; 81 F. K. 
280; sub nom. Surwry v. Praorr, W. Jo. 145; 
sub nom. Sury v. Picaot, Benl. 188; Palm. 444 ; 
Poph. 166; sub nom. Surrey v. Pracot, Jat. 
153; Noy, 84. 
Annotations :—Refd. Palmer », Flessier (1663), 1 Keb. 553 ; 

Drake v. Wiglesworth (1752), Willes, 654; Pyer v. Carter 

(1857), 1 H. & N. 916; Suffield v. Brown (1864), 4 De 

G. J. & Sm. 185. Mentd. Harlow v. Brodnox (1673), 

3 Keb. 151; Brown v. Best (1747), 1 Wils. 174 ; Pheysey 

v. Vicary (1847), 16 M. & W. 484; Wood v. Wand (1849), 

3 Exeh. 748: Dickinson ». Grand Junction Canal Co. 

(1852), 7 Exch. 282 ; Rawstron v. Taylor (1855), 11 Exch. 

369: Chasemore v. Richards (1859), 7 H. L. Cas. | 350; 

Dalton v. Angus (1881), 6 App. Cas. 740; Bradford Corpn. 

v. Ferrand, (1902) 2 Ch. 655. ; 

562, ——— ——--.]|—-A prescriptive right to the 
use of water flowing through certain closes, for the 
purpose of supplying a water mill, is not ex- 
tinguished by unity of possession of the mill & 
such closes.—HOLLAND v. DEAKIN (1828), 7 
L. J. 0. S. K. B. 145. 

Water generally.]—-See Part IX., post. 


Secr. 4.--BY STATUTE. 


563. Light — Fire Prevention (Metropolis) Act, 
1774 (c. 78).]-—Above Act has not destroyed the 
right to lateral windows which existed before that 
Act. The owner of windows in an edifice carried 
up above a party wall contrary to the provisions 
of above Act may nevertheless recover against. 
the owner of the adjoining land who contributed 
to the wall, for darkening the lights.—TITTrEKnTON 
v. CONYERS (1813), 5 Taunt. 465; 1 Marsh. 140; 
123 BK. R. 770. 

Annotation :—Consd. Re Metropolitan Building Act, 1855, 

Fz p. McBryde (1876), 35 L. 'T. 543. 

564. ——— Metropolitan Building Act, 1855 
(ec. 122).)}—Above Act does not authorise the 
raising of a structure by a building owner so as 
to obstruct ancient lights in the adjoining premises. 
—ChRroFrts 7”. ITALDANE (1867), I. R. 2 Q. B. 194; 
8B. &S. 194; 361. J5.Q. BR. 85; 161. T. 116; 
31 J.P. 358; 15 W. Kh. 444. 

Annotation :—Consd. Iie Metropolitan Building Act, 1855, 

Ez p. McBryde (1876), 35 L. T. 543. 

565. Support of building by building —- Service 
of party wall notice—-London Building Act, 1894 
(c. cexili).|—SELBY tv. WHITBREAD & Co., No. 
895, ante. 

Under Inclosure Acts.]—See Commons, Vol. XI., 
pp. 80-82, Nos. 1005-1009, 1015-1018. 

Under compulsory powers.] —-Sce COMPULSORY 
PURCHASE OF LAND, Vol. XI., p. 106, Nos. 30-36 ; 

. 118, Nos. 117-123; pp. 136-138, Nos. 226— 


bal, 247, 251; p. 144, Nos. 282-287; p. 149, 
No. 323; p. 172, Nos. 494-497; p. 283, No. 


2118; p. 293, Nos. 2215-2217, 2220, 2222. 
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that the feo in the soil over which a 
right of way for a term has been 

anted, afterwards becomes vested 
n the grantee of the way, does not 
operate as a merger of the right of way 


Limita- 


6; 48 D. L. R 


(1919), 45 ‘ 
Laer! a right to it.—Cuvrr v. | 437; 160. W. N. 54.—CAN during the term.—M CARTITY ¥. Cun- 
AVIS (1883), 9 V. I. R. 390.—-A US. | . Kee vested in termor—Eascment NINGITAM (1877), 3 OV. R. 59.— 
o. --— Where claim is by lost : diol extingutahed during term.i—The fact | AUS. 
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Part Vil—Rights of Way. 


Sect. 1.—IN GENERAL. 


566. How arising—By grant—Prescription— 
Necessity.,—(1) A way cannot be claimed from 
one part of a man’s ground to another. 

(2) A stranger may have a way over another’s 
soil three manner of ways, viz. for necessity, by 
xrant, & by prescription (per Cur.). 

(3) The grantee of land shall have all the ways, 
sasements, etc., which the grantor had. 


(4) The grant of a house is also a grant of a way | 


‘0 it. By the grant of a house to which there is a 


way of necessity, without more, the grantee shall | 


iave the way as well as if it were specially men- 


‘ioned in the grant (per Cun.).—STAPLE v. HEYDON | 


(1703), 6 Mod. Rep. 1; 2 Ld. Raym. 922; 3 

Salk. 121; 87 B. R. 768. 

Annotations :——As to (2) Refd. Holmes cr. Goring (1824), 9 
Moore, C. . 166; Pinnington v. Galland (1853), 9 Exch. 1; 
Wheeldon «. Burrows (1879), 12 Ch. D. 31. Generally, 
Mentd. Broadbent v. Wilks (1742), Willes, 360; R. ov. 


Philips (1757), 1 Burr. 292; Rishton x Nisbit, Nesbit v. | 


Rishton (1839), 2 Per. & Dav. 706; Gwynne v. Burnell 

(1840), 6 Bing. N. C. 453. 

567. ——— ——----—,.]—An easement, by 
‘mplied grant, of communication with a dwelling- 
house, through land not conveyed therewith, 
sannot be claimed in virtue of anything short of 
absolute necessity for the user. 

Pitf. claims to have a right of way from the 





grantor. <A right of way can only pass by pre- | 


scription, grant, or necessity. There is no ques- 
‘ion here of grant or prescription, & there is no 
preservation in the deed; & therefore it) was 
argued upon the third point, to the cffect that the 
law implies a right of way of necessity under the 


circumstances of the case. The question is, | 


whether the domestic uses for which this way 


may be used makes it a way of necessity. [ | 


think that it would be most dangerous to hold 
that they do. Where aman has used his premises 


in a certain way for some time, & it can be brought | 


home to the knowledge of the purchaser, the 
conveyance can be supposed to be made with an 
intention of reservation, on the part of the grantor, 


& the land passes subject to such a user. But | 


here there are no such facts (WILDE, L.). —Dopp 

v. BURCHELL (1862), 1 H. & C. 113; 31 L. J. Ex. 

304; 8 Jur. N.S. 1180; 158 FB. RR. 822. 

alnnotation :---Refd. Hall r. Lund (1863), 1 H. & C. 676. 
———.]—Sce Sects. 2, 3, 4, post. 





568. Course must be constant.) -- ALBAN t. | 


BROUNSALL (1609), Yelv. 163; 80 E. R. 109. 
569. Where way may exist —- Not over part of 


dominant tenement.]—Srapne v. Hrypon, No. | 


066, ante. 

570. -——- -~——.] PINCHIN vt. LONDON & 
BLACKWALL Ry. Co., No. 12, ante. 

571. Over structure erected under statutory 
power—Pier.| —Pltfs., the Improvement Comes. 
of the river T., acquired certain lands & constructed 
# plier under statutory powers, the work being 
done at intervals between 1854 & 1891. The 








public were in the habit of using the pier as a | 


promenade & for various purposes of pleasure & 


recreation, & pltfs. alleged that they never desired | 


nor intended tv prevent the public from so using 
PART VII. SECT. 1. 

566 i. How arising--B, —-~J pe. : 
acription—Necedatt to's ht of was Dee ota geri 
nay be created elther by grant or 
fone or necessity, & it is necessary 
ri he party seoking to establish such 
got to prove Its existence, & that 


: it as a matter of favour. Finding, however, that 
'@ claim as of right was being set up, pltfs., in 
| Dec. 1897, placed barriers across the landward 
' end of the pier, & ordered the pier to be closed for 
| 24 hours. Thereupon the mayor & other officers 
, Of the adjoining borough of S., being refused 
| admission broke down the barriers & also certain 
| permanent gates across the pier. Plitfs. now sued 
| them for the trespass. At the same time an 
action was brought against the comrs. in the 
| name of the A.-G. alleging that the said pier & 
| the several parts thereof had been from time to 
| time dedicated to the use of & accepted by the 
| public as a common & public highway, & had been 
| & were used by the public for the purposes of 
| boating, bathing, fishing, embarking, disembark- 
3 ing, recreation, & other lawful purposes, with 
' power to stray on & off the sands at the side of the 
| pier, & alleging in the alternative, a lost grant to 
the mayor, aldermen, & burgesses of S., for the 
, benefit of themselves & the inhabitants of S., & 
| claiming a declaration that the public & the 
| inhabitants of S. were entitled to exercise such 
right of way & such other rights :—Held: (1) a 
| vight of way could exist over a structure erected 
| under statutory powers; & (2) an owner might 
| dedicate his land for purposes of recreation ; but 
| (3) a licence to stray on & off a right of way ree 
| quired such a case to prove it, that it could prace 
tically never be proved; & (4) the plea of a lost 
| 
| 





grant could not be maintained; (f) the various 
obstructions, erected from time to time by pltfs. 
with the object of saving their rights had been a 
sufficient assertion of their rights ; (6) pltfs. must 
be presumed to have dedicated a simple right of 
! way within certain assigned limits—Tynie IM- 
PROVEMENT COMERS. v. IMRTE, A.-G. v. ‘SYNE IM- 
| PROVEMENT Comrs. (1899), 81 lL. T. 174. 
| 572. Ownership of soil of way -— Apportionment 
; between two owners—-Ad medium filum viae.|— 
| The presumption which prevails in the case of a 
. public highway, that the soil usque ad medium 
| filum viae belongs to the owner of the adjacent 
' Jand, prevails also in the case of a private way ; 
provided there be no other evidence of ownership 
to rebut such presumption.-—LIOLMES v. BDELLING- 
HAM (1859), 7 C. B. N.S. 3293; 20 L. J. C. P. 132 ; 
33 L. T. O. S. 23893 23 J. P. 503; 6 Jur. N.S. 
_ od45 L411 EL RR. Sts. 
Annotations :--Expld. & Apprvd. Smith ». Howdon (1863), 
14. B. N.S. 398. Refd. Frost vr. Lichardson (1910), 
103 1. T. 22. 
| 573. -——- ——— -—---.]---A. was possessed of a 
close the only way to which was along a green Jane 
between two other closes, one of which belonged 
to A. & the other to B. In the absence of any 
direct evidence of ownership, the jury were told 
that they might presume the soil of the lane to 
belong in moictices to the owners of the adjoining 
closes, & that, in respect of the close at the end of 
the land, A. had a mere easement :—Held: a 
proper direction... SMITH v7. HOWDEN (1863), 14 
CG. B. N.S. 398; 2 New Rep. 30; 143 Kb. 1. 500. 
574. -— - Acts of ownership—-Must be con- 
' sistent with exercise of right.]—-On a covenant by 
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it is ancint & has been exercised = rights of way do not appear on the 
without  interruption.- - SAVALGIAPA register or certificate of title.--LEAN 

SASVANAPA HasAPA ot. MAURICE (1871), 88. A. 1, RR. 119.— 
(1873), 10 Bom. 399.— IND. AUS. 


; ist though not registered.) — r. Must be definite - Mere proof 
Be eles At Be wie ta of way under — of right to puss over land not sufficient. |— 
Real Property Act, 1861, though such . In # suit for declaration of a right of 
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Sect. 1.—Jn general. Sect. 2: Sub-sect. 1.] 


lessec that there shall be no communication or 
wey across the demised land to a certain other 
place ; qe. whether the mere opening of doors 
in a wall is a breach, without any user of the 
communication; but a user across the demised 
land may be a breach, even although the doors 
have been opencd by a third party. 

(1) It is not necessary to show any acts of com- 
mission on the part of deft. ; if there was a breach 
of the covenant he is responsible (BYLEs, J.). 

(2) Though there is a right of way the soil 
remains in the owner, who may deal with it in 
any way not inconsistent with the right of way 


acquired (BytEs, J.).—-Boranis v. EDWARDS 
(1860), 2h. & FLL. 
575. ——— —-—- -—— Claim of possessory title 


by grantees.|—(1) In order to acquire a title to 
land under Real Property Limitation Act, 1833 
(c. 27), it is necessary to prove discontinuance of 
possession by the truc owner or dispossession of 
the true owner. 

(2) When dispossession has to be inferred from 
equivocal acts, the intention with which the acts 
are done is all important. 

(3) Pitfs., having a right of way for agricultural 
purposes over a strip of grass land belonging to 
defts. leading from a public highway to pltfs.’ 
field, put up gates at each end of the strip, which 
they kept locked, & grazed the grass & clipped the 
hedges of the atrip :—Held: these acts, being 
compatible with the intention of pi >tecting & 
exercising the right of way rather than that of 
excluding the true owner, were insufficient to 
establish pltfs.’ title to the strip of land under 
above Act.—-LIT.TLEDALE v. LIVERPOOL ai rire 
{1900] 1 Oh. 19; 69 L. J. Ch. 87; 81 1. 5G4 ; 
48 W. R. 177; 16 T. J. R. 44, C. A. 

Annotations :-- As t (1) Consd. Philpot tv. Bath (1905) 


T. LU. i. 634. “dato (2) Refd. Craven v. Pridmore (i003), 
17 T. L. R. 39s 








CC, sp iueenity: LLIGHWAYS. 

576. ‘Relation to public ways—Public & a aga 
ways distinguished.]-—— AusTIN’s CASE (1672), 1 
Vent. 189; 86 EK. R. 128. 

See, also, No. 677, post. 

577. — —- Same way may be public & private.] 
--In 1838, the occupier of a field called the Hall 
Close, took down the old fence & added to the 
field a strip of land adjoining a public road. In 
an action for a trespass committed upon the strip 
of land about a year after it had been taken in, 
the declaration described the locus in quo as the 
Hall Close :-—Held: it was properly described. 

There may be both an occupation way & a 
public highway over the same road, for it does not, 
on becoming a highway, cease to be an occupation 
way Sa et C.J.).—BrowNnLOw v. TOMLINSON 
(1840), 1 Man. & G. 4815 8 Dowl. 827; 1 Scott, 
N. ht. 426; 133 MW. RR. 428. 

578. ——— —A public bridle road & 
footway, fifteen feet wide, had been set out by an 
award whicb provided that the same should also 
be used as a private carriage & drift way by the 
owners of certain adjoining allotments. Pitis., 
owners of these allotments, placed a bar across 
eleven feet of the width of the way in order to 
preserve their exclusive right to the use of the 
way as a carriage & drift way, & brought an action 
for injunction against the surveyor of highways | 
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EASEMENTS AND Prorits A PRENDRE. 


who had removed the barrier for the purpose of 
repairing the way :—Held: the public had the 
right to the use of the whole length & breadth of 
the way as a bridle road & footway.—PULLIN v. 
DEFFEL (1891), 64 L. T. 134. 

579. ——— Extinction of public right—Private 
right not affected-—Compulsory acquisition.|— 
Woon v. STOURBRIDGE Ry. Co., No. 591, post. 

580. — —-— ——.]—Pltfs. had been 
entitled from 1855 to a carriage way to eee 
of theirs over a railway by a level crossing 
Act of Parliament obtained by the co. in 1875, 
reciting that it was expedient that the rights of 
way in respect of certain footways which crossed 
the railway on the level should be extinguished, 
it was enacted that all rights of way in, over or 
affecting the footways numbered 2, 4, 5, 6, & 7 
on the deposited plans, should ‘be extinguished. 
No provision for compensation was made. The 
roadway in question was numbered 5 on the 
deposited plans, & was thereon marked ‘‘ roadway 
& footway,’’ the others being marked simply 
‘* footway ” :—Held: upon the true construction 
of the Act, it did not interfere with private rights 
of way, but only with public rights of footway, & 
an injunction restraining the railway co. from 
obstructing the way had been rightly granted.— 
WELLS v. LONDON, TILBURY & SOUTHEND Ry. Co. 
(1877), 5 Ch. D. 126; 37 L. T. 302; 41 J. P. 452; 
25 W. RR. 325, C. A. 

581. When claimed as public way-—- Where 
doctrine of dedication inapplicable — Established 
by grant or prescription.|—(1) In the Channel 
Islands, where the doctrine of dedication to the 
peo is unknown title to a right of way must 

e made out by the public as by a private in- 
dividual, by cither grant or prescription. In an 
action by applt. to have it determined that the 
public had no right of way over his property :— 
Held: a registered minute of a resolution of the 
Seigneur & resident tenants of the Island of Sark, 
where it was situated, which did not duly record 
a completed transaction of grant, being rather a 
| note of an unaccepted offer, was neither in form 
nor effect sufficient to create a title in the public. 

(2) A grant must be matter of record. — Gov- 
FRAY v. SARK IsLAND (CONSTABLES), [1902] A. C. 
5343; 711.J.P.C.116;3; 871.T.3; 18 T. L. i. 
671, P. C. 

See, generally, HIGHWAYS. 

Right to enter on land to lay sewers.|—Scc 
SEWENS & DRAINS. 

As ancillary to water rights.|—-Sec Part IX., 
Sect. 2, sub-sect. 7, post. 

Navigable ways.|-~Sce SHIPPING; WATERS & 
WATERCOURSES. 

Rights of way relating to mines.|—-Scc MINEs. 

Church ways.|—Sce HicHways. 
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2.—EXISTING BY EXPRESS GRANT. 
SUB-SECT. 1.—IN GENERATI,. 


See, generally, Part I11., Sect. 1, ante. 

582. Who may grant right of way—Commis- 
sioners of partition.|—Comrs. of partition may 
award a right of way over the lands of one party 
to the lands of another party interested in the 


SECT. 
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by one joint 


way Itf. must prove the particular . 3B. L. R. App. 118.— IND. grant of a right of wa 

Nai Pat Pile ch ht to Das he ight. ue: | another ist nae held. Piel e Pah 
ere proof of ar O pass over anothe gO 

without proving the particular route | PART VII. SECT. 2, SUB-SECT. 1. grantor during his inches renee 


jis not sufficient. Bip inAyn SuG- 
RACHARJI vt. BAIDONATH SEAL (1869), 


Who may grant right o 
Joint tenant-—-Duration of right. +A AUB. 


way— =v. MANSFIELD (1890), is V. L. RK. 569.— 


Part VIl.—Ricurs or Way. 


partition.— LisTEeR v. LISTER (1839), 3 Y. & C. Ex. 
640; 160 E. R. 816. 

583. ——— Tenant for life—Of settled estates.|— 
SUTHERLAND (DOWAGER DUCHESS) v. SUTHERLAND 
(DUKE), No. 99, ante. 

584. Reservation out of grant—Operating as 
re~grant.|—-Case by a reversioner against a railway 
co., for entering & making a railway on his land. 
(1) Plea, that, before the reversion of pltf. the 
dean & chapter of Durham were scised in fee, & 
by indenture between them & pltf. demiscd to 
plitf. the lands in question for a term, ‘‘ excepting 
& reserving the mines under the same, with power 
to dig, & carry away the mines, with free ingress, 
egress, & regress, way-leave & passage to & from 
the same, or to or from any other mines, lands, & 
grounds, on foot & on horseback, & with carts 
& all manner of carriages, & also all necessary & 
convenient passages, & powers whatsvever, for 
the purposes aforesaid, & particularly of laying, 
making, & granting waggon ways in & over the 
Jast-mentioned premises, or any part thereof.’ 
‘The plea then justified the making the railway by 
defts. as the servants of the dean & chapter, & 
by their authority. Replication, admitting the 
seisin in fee of the dean & chapter, & the demise 
to pitf., & that he had no other title except under 
such demise, de injuria, etc., on which issue was 
joined. 

(2) On the trial, it appeared that the railway 
co. had made a double line of railway on pltf.’s 
land, under a deed executed by the dean & chapter, 
authorising the co. to make such a railway for the 
conveyance of passengers, coals, goods, wares & 
merchandise. ‘The railway was constructed for 
the purpose of conveying general goods & pas- 
sengers as well as coals, but had not been actually 
so used, & the railway was not more than was 
necessary for the carriage of the coals likely to be 
sent along it from the part of the county with 
Which it communicated :—Held: if the railway 
Was such a railway as the co., at the time when it 
was made, might lawfully make for the purposes 
for which, when made, they might lawfully usc it, 
the pitf., as reversioner, had no ground of com- 
plaint by reason of the intention of the co. to use 
it also for other purposes for which they had no 
right to use it. 

(3) The proper question for the jury was, not 
whether the railway was made for other purposes 
as well as for the carriage of coals & minerals, but 
whether, at: the time when the road was made, 
It had become necessary or expedient for the co. 
to make a road for the purpose of getting the 
excepted mines, & if so, whether the road actually 
made was a proper road for that purpose, assuming 
that it would be used for no other object. (4) The 
only right reserved to the dean & chapter under 
the above clause in the indenture of demise by 
them to pltf. was that of making & granting the 
right of making ways over the demised lands for 
the purpose of getting the excepted woods, mines 
& minerals. (5) The right possessed by the dean 
& chapter under the clause as lessors, was not the 
subject of an exception, as it was no parcel of the 
thing granted; nor of a reservation, as it did not 
issue out of the thing granted; but it was an 
casement newly created by way of grant from the 
lessee. It was to be presumed that the deed was 
executed by both parties, lessee as well as Icssors. 

(6) A right of way cannot in strictness be made 
cue subject either of exception or reservation. It 
18 neither parcel of the thing granted, nor is it 
issuing out of the thing granted, the former being 
reader to an exception, & the latter to a reserva- 

lon. <A right of way reserved to a lessor is, in 
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strictness of law, an casement newly created by 

way of grant from the grantce or lessee.—DURIAM 

& SUNDERLAND Ry. Co. v. WALKER (1842), 2 

Q. B. 940; 3 Ry. & Can. Cas. 36; 2 Gal. & Dav. 

326; 114 E. R. 864; sub nom. WALLIS v. HAR- 

RISON, DURHAM & SUNDERLAND Ry. Co. v. 

WALKER, 11 L. J. Ex. 440, Ex. Ch. 

Annotations :~-As to (4) Consd. Hamilton v. Graham (1871), 
L. R. 2 Sc. & Div. 166. Refd. Midgoley v. ltichardson 
(1845), 14 M. & W. 595. Aas fo (6) - Hamilton . 
Graham (1871), L. R. 2 Sc. & Div. 166. Generally, Mentd. 
Wallis v. Turrison (1842), 3 Ry. & Can. Cas, 63, n. ; 
Bowes v. Kavensworth (1855), 15 C. B. 512. 

585. -—-—- Must be specific.]—-Trespass for 
breaking & entering a close called the ILencroft. 
Plea, that C. being owner in fee of the said close 
granted to L., by indenture, a way over the said 
close for the occupiers of a certain dye-house, & 
that deft. being in the occupation of the dyc- 
house committed the said trespasses. DItf. craved 
oyer of the indenture, & set it out in his replication. 
By the indenture C. granted, bargained, etc. to ll. 
all those newly crected buildings standing & being 
partly on the said close called the HUencroft, & 
partly on H., together with all & singular out- 
houses, edifices, buildings, roads, ways, etec., & 
appurtenances with the said premises usually held, 
occupied, or enjoyed; the said CU. reserving to 
himself exclusively the said Hencroft, with the 
rights, privileges, & appurtenances within & to 
the same belonging :—Held: (1) the plea was bad 
in omitting to aver that the way had been usually 
held, occupied, or enjoyed with the IIcncrolft. 
(2) No right of way was granted by C. over thc 
Liencroft.—Tarron v. JLIAMMERSLEY (1819), 3 
Exch. 279; 18 L. J. Idx. 162; 12 L. 'T. O. S. 354 ; 
164 I. R. 848. 

586. ——— Indefinite as to time of operation.|—- 
In 1889 deft. conveyed to pltf.’s predecessors in 
title a strip of land for a tramway, the deed con- 
taining a reservation by the vendors of the right 
to cross the line at two points to be selected by 
them, & a covenant by the purchasers to ‘‘ make 
& provide ”’ crossings at the point selected by the 
vendor on notice being given. In 1892 defts. gave 
notice of one point selected, & from that date 
crossed the line there from time to time, but no 
crossing was ever constructed. In 1910 pltf. 
obstructed the crossing, sought to restrain deft. 
from using it: --/ield: the reservation was void 
as breaking the rule against perpetuities, but 
that the covenant contained an implied personal 
obligation not to interfere with deft.’s crossing, 
which obligation became fixed & attached to the 
Jand as soon as the point was selected, & pitt. had 
notice thereof, & was bound thereby.: - SHARPE v. 
DuRRANT (1011), 55 Sol. Jo. 423; affd., [1911] 
W.N. 158, CO. A. 

587. Grantor cannot derogate from grant-— 
Right of way by demise —Effect of subsequent 
demise.|—-In case for obstructing uw right of way, 
pltf. proved an interrupted user for seventeen 
years. Deft. claimed a right to the soil under au 
subsequent demise, containing a covenant that 
the lessee should contribute a rateable proportion 
of the expense of repairing the fences, paths, ways, 
etc., used in common with the occupiers of other 
premises, near or adjoining thereto, belonging to 
the lessor. It appeared that the passage over 
which pltf. claimed a right of way was the only one 
tow which this covenant could apply :--- eld: the 
right of way in pltf. was not inconsistent with the 
demise tu deft.—OAKLEY v. ADAMSON (1831), & 
Bing. 356; 1 Moo. & 8.5103; 131 BK. R. 431. 

588. - - ~~—-—- ——---.]}—— Where pltf. derived 
title to the locus in quo under a lease from the 
owners, Within the last twenty years, without any 
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Secl. 2.—L visting by express grant: Sub-sects. 1, 2, 
3,4 & 5.) 
reservation of a right of way, & deft. had within 
that time occupied part of the locus, & taken 
adjoining premises by a subsequent lease from 
the origmal lessors :—Held : he could not set up 
a right of way over the land by user, or of necessity. 

The lease to the pltf. was prior to the convey- 
ance to deft. & the Jessors could not derogate 
from their own grant (COCKBURN, C.J.).—WALTER 
v. WILLIAMS (1861), 2 F. & F. 423, N. P. 

-]—See, generally, Part ITI., Sect. 2, sub- 

sect. 1, C., ante. - 

Grant out of land compulsorily acquired.|—Sce 
get aaa PURCHASE OF LAND, Vol. XI., p. 121, 

O. * 

Who may enjoy— Limitation of user.] — Sce 
Sect. 6, sub-sect. 3, B. (a), post. 





SuB-SECT. 2.--FORM OF GRANT. 
ee generally, Part I1I., Sect. 1, sub-sect. 5, 
ante, 





Sus-sEcr. 3.—RIGHT EXISTING IN FUTURO. 

589. Proposed or intended way—-At date of 
grant—Way completed before deed executed.|— 
A covenant for ‘' the free use of the newly intended 
road whenever the same may be made ’”’ will not 
apply to a road which, when the parti..3 contracted, 
was newly intended to be made, but was executed 
& complete before the sealing of the covenant.— 
rie v. Prick (1814), 5 Taunt. 548; 128 E. R. 
590. —-_~ —~-— Width of way narrowed.|—- 
Lease of a parcel of building ground described the 
premises as abutting on ‘‘an intended way of 
thirty fect wide,’ which was not then sct out. 
J.icssee underlets the premises, & describes them 
as abutting on ‘an intended way,’ without 
mentioning the width. The soil of the intended 
way, together with the adjacent land on the other 
side, is afterwards sold by the owner to another 
person, who narrows the intended way to the 
extent of three feet, by building a wall thereon :-— 
Held: the tenant of a house built by the under- 
lessee was entitled only to a way of necessity & 
convenience, & such being left him, he could not 
inaintain case for the alleged encroachment. 

The declaration of an intention cannot be con- 
strued as an implied grant. Then does the under- 
lease carry the case any further? I apprehend 
not. That lease describes the premises in question 
with abuttals, ‘‘ together with all ways thereunto 
appertaining.’’ Now under these words the right 
of way in question would not pass, it being over 
the soil of the original lessor. agree they would 
give a way cx necessitate as far as the convenient 
enjoyment of the premises demised are concerned, 
but no further (HoLRoyp, J.).—Harpina v. 
WILSON (1823), 2 B. & C. 96; 3 Dow. & Ry. K. B. 
287; 1L. J. O.S. K. B. 238; 107 EB. R. 319. 
Annotations :—Consd. Espley +. Wilkes (1872), L. It. 7 


Kxch. 298; Bolton v. Bolton (1879), 11 Ch. D. 968; 
Cumberland Co-op. Bldg. Soc. (1884), 52 


Furness liy. v. 
L. T. 144. Refd. Clifford v. Hoare (1874), 30 lL. T. 465. 
591. -|—(1) P., the owner in fee of 








an estate called L. estate, having sunk a shaft 
for working coals thereunder, staked & set out a 
road across L. from a public highway on the west 
to the colliery, & to the east to another public 
highway. The road from the west to the colliery 
being formed, but the remainder to the east 
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being only staked out, P. in 1832 agreed with one 
A. for the sale to him of a piece of land which was 
described in the conveyance (not executed until 
Dec. 1, 1840) as being ‘‘ bounded on the north by 
the road leading to the said P.’s colliery,” “ to- 
ether with the free use & enjoyment by A., his 
eirs, appointees, tenants, & assigns, of the above 
mentioned road leading to the said collicry at all 
times & on all occasions, he & they contributing a 
proportionate part of the expense of keeping such 
road in repair.”’? In 1846, A. conveyed this piece 
of land, together with the right of way, to pltfs. :-— 
Held: the deed of 1840 conveyed to A. & his 
assigns the right to use the road across the L. 
estate to the east as well as to the west, though 
part of it was only staked out at the time of sale. 
(2) In 1858 pltis. purchased from 3B. a piece of 
land, abutting upon the land conveyed to A. by 
the deed of Dec. 1, 1840, which was described in 
the conveyance as “ adjoining at one end thereof 
to a certain road or highway leading from C. to R.”’ 
At the time of this purchase, the only mode of 
access to this piece of land was by means of an 
opening at the west corner upon the road de- 
scribed in the conveyance. By an Act for the 
formation of the S. railway, a new road was directed 
to be made in lieu of a portion of the old road 
numbered 4 on the plan deposited under the stand- 
ing orders, & that so much of the road numbered 
22 thereon as should lic between the point at 
which such new road terminated & the point 
where the road numbered 4 met the road num- 
bered 22, should cease to be used as a public 
highway, ‘‘ without prejudice to the existing 
rights of the owners & occupiers of adjoining 


| lands at all times thereafter to use the same for 


all purposes’? :—Held: this reserved to pltfs. 
right of way to the whole of their premises over 
that part of the road numbered 22 which lay 
between the new road & the point where the road 
numbered 4 met it.—WoopD v. STOURBRIDGE Ky. 
Co. (1864), 16 C. B. N. 8S. 222; 143 E.R. 1111. 





592. ———.]—- ESPLEY v. WILKES, No. 
651, post. 
593. ——- Route to be selected — Effect of selec- 


tion—Interest in land.|—SuaARrrPE v. DURRANT, 
No. 586, ante. 

594. Future interest in land—Way in respect 
of.]-—RyMrEn v. McILtKoy, No. 105, ante. 

595. Way undefined—No user—Extinguishment 
of right.)—METROPOLITAN Ry. Co. v. GREAT 
WESTERN Ry. Co. & LONDON CoRPN., No. 599, 

ost. 
af 596. Time indefinite—Rule against perpetuities.] 
—SHARPE v. DURKANT, No. 586, ante. 


Sun-sEcr. 4.—UNDEFINED WAY. 

597. Choice of route by grantee—Grant by 
statute.|—A canal Act empowered the proprictor 
of a mineral district, lying within a prescribed 
distance, to make roads & railways over the lands 
of other persons from his mines to the canal :— 
Held: not to restrict him to the shortest prac- 
ticable route, but to empower him to adopt any 
more circuitous route, which, in his judgment, he 
might deem expedient, provided he joined the 
canal at a point within the distance prescribed 
by the Act.—RIcHARDS v. RICHARDS (1859), 
John. 255; 23 J. P. 726; 70 E. R. 419. 

598. Choice of route in grantor—Estoppel by 
defining route.|—By lease, dated in 1862, the 
S. E. Ry. co. demised to pltf., for 21 years, the 
space under & within one of the arches supporting 


Part VIL.---Riguts or Way. 


(. station, together with a right of way for him, 
his servants, agents & customers, with or without 
carts & carriages, from the said arch into V. 
street. At the time of the lease, & for cight ycars 
after, the only way by which pltf. could get to 
V. street was by passing over an open space lying 
in front of pltf.’s arch & the adjoining arches, in a 
northerly direction, in front of two arches occupied 
by G., & then turning cast into V. street. Pitf. 
used this way exclusively till 1880. In that year 
the co. made a way into V. street, a little to the 
south of pltf.’s areh; after this pltf.’s carts occa- 
sionally used this new way, but more generally 
continued to use the old one. In 1882 the co. 
put a fence across the open space barring the old 
way used by pltf., but they made gates in this 
fence & gave pltf. keys. Pltf. continucd till 1888 
to use the old way through the fence by means of 
these gates. The right of way granted was in no 
way defined in the lease or the plan thereon & had 
never been paved, set out, or otherwise defined 
on the land. In Dec. 1888, the co. put new locks 
on the gates, & claimed to prevent pltf. passing 
through, & to confine him to the way made in 
1880 :—Held: the right of way granted by the 
lease being undefined by the deed, the right to 
define the line it should take was vested in the co. 
as the grantor, but that the co. by their action in 
putting up the gates & giving pltf. keys, had de- 
fined the way & could not afterwards alter it, & 
that the injunction must be granted.— DEACON v. 
SOUTH EASTERN Ry. Co. (1889), 61 L. T. 377. 

599. No user—Right extinguished.]—In 1862 
the Corpn. of the City of London, in pursuance of 
powers conferred on them by the Mctropolitan 
Meat & Poultry Act, 1860 (c. cxciii.), entered into 
an agreement with pltf. & deft. cos. by which the 
cos. agreed to construct a railway station for goods 
traffic only beneath the site of S. market. 

In 1878 the corpn., with the privity of deft. 
co., leased to pltf. co. the northern part of the 
land, on which the railway station had been built, 
for 100 years, together with a right of way from 
time to time & at all times over the southern part 
of the land, which was leased by the corpn. to 
deft. co., through a circular road. The way was 
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not definitely described, & it was never in fact , 


used by pltf. co. :—Held: until pltf. co. used the 
demised premises as a goods station in accordance 


{ 


with the provisions of the Act of 1860, their right ; 


of way did not arise; & the claim to the right of 
way was so undefined & unlimited that it could 
not be maintained. —METROPOLITAN Ry. (‘o. +. 
GREAT WESTERN Ry. 
(1901), 84 L. T. 333; 45 Sol. Jo. 238, C. A. 

600. Route to be selected—Effect of selection— 
On right to obstruct way.] —SuAnek v. DURRANT, 
No. 586, ande. 

Determination of way of necessity.]---Nec Sect. 3. 
sub-sect. 2, 1)., post. 

Prescriptive right to undefined tracks.|-— Sec 
No. 665, post. 





SUB-SECT. 5.—CONSTRUCTION OF GRANT. 
See, generally, Part III., Sect. 1, sub-sect. 6, 


can & DEEps, Vol. XVII., Part III., pp. 242- 


PART VII. SECT. 2, SUB-SECT. 5. 


t. Sale of land in lots — Plan | 

owing ways— Access to public ruads,) | 
—Where land had been subdivided | 
into lots & such lots have been sold & 
transferred according to a general plan | 
of subdivision in which the roads for | 
the different lots are laid down, the ° 
owner of each lot may use all such 


J.—VOL. XIX. 


the public 
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601. Identification of way-—Admissibility of 
evidence.|—In an action for obstructing a way 
granted by a lease from deft. to pltf., the judge will 
reccive evidence of the state of the premises at 
the time of granting the lease, & will then put a 
construction on the lease as to the line along 
which the way granted is; but he will not receive 
evidence of the declarations or acts of the parties, 
either before or after the lease, as showing wherc 
the way is, or was intended to be; but if it be 
uncertain on the words of the grant which of two 
ways is intended, the judge will reccive parol 
evidence to show which of the two the grantor 
meant to grant. 

If a way granted by a lease cannot be used, by 
reason of its passing over the land of third persons, 
& there is no other way to the lessee’s house, he is 
entitled to a way of necessity to the nearest public 
highway, by the shortest line, across the grantor’s 
land. The grantee of a private way is the person 
to make it. 

Que: whether a lessee of building ground is 
entitled to a way of necessity for carriages to go 
to the houses when built ” 

I do not say that a carriage way is a way of 
necessity to a house when built, though it may 
be while the house is building, as the materials 
would have to be carried (PARKE, B.).- -OSBORN 
t. WISE (1837), 7 C. & P. 761, N. P. 
stration :--Refd. Pheysey v. Vicary (1817), 16 M. & W. 


602. Extent of user of way —Stipulated width. ] 
—-CLIFFORD 7. LLOARE, No. 783, post. 








603. ——.]—Nicon. v. BrAuMONT, No. 
701, post. 
604. |—Strick (If. C.) & Co., Lrp. vu. 


City OFFIcEs Co., Lirp., No. 700, post. 

605. Sale of land in lots—-Plan showing ways.| 
-—TWpon a sale by auction of a large parcel of land, 
in sixty lots, the particulars & conditions of sale 
referred to a plan on which several roads were 
marked out so as to provide frontages for all the 
lots, but there was no intention that any lot was 
to have rights of way beyond the road adjoining 
it & directly leading into the public highway. In 
a suil by «a purchaser of two lots for specific per- 
formance, the questions arove as to what rights of 
way he was entitled to have conveyed to him :— 
Held; the ct. could only act on the footing of the 
contract, & the purchaser could only claim a 
right of way over the road adjoining the lots, & 


' directly thence into the public highway.—RANDALL 


Oo. & LONDON CorpN, . 


' roads as are reasonably necessary for 
' convenient access to, & cress 
roads of the district.— 
OHLSSON’S CAPE BREWERIES, Lp. 1. 
' WHITEHEAD (1892), 9 S. C. 84.- S. 

Qa--- == ——-.]-— Where land 
has been subdivided into lots, & such 
lots have been sold & transferred, & 
‘ in the general plans the subdivisions 


av HALL (1851), 4 De G. & Sm. 343; 64 KH. RR. 861. 

606. Division of property by devise — Access to 
well & pump.|—PoLDEN v. BASTARD, No. 60, 
ante. 

607. Agreement to divide property—-Common 
right of way.]---By an agreement for the dis- 
tribution of an estate left to pltf., deft. & another, 
it was agreed that the freehold house & premises 
known as B. should forthwith be conveyed to 
pltf., & that the freehold house & premises known 
as S. should forthwith be conveyed to deft. These 
were adjoining houses, & the back of B. could only 
be approached by a private road at the side of & 
forming part of S., by which also the back of 8S. 
was approached. ‘This way had in fact been used 
by the tenants of both houses since the houses 


& the different roads are laid down, 

rom, | the owner of cach lot may use all such 

roads 48 may be reasonably necessary 

| for convenient access to & egress from 

AF. | a public road.—Ross v. Hirtn’s Kxe- 
{ curTOR (1899), 16 5. C. 139.—S. AF, 

| b. Division of property by sale.}— - 

B., owning land in fee, conveyed part 

: of it, on which were two houses, to 


u 
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Sect. 2.— Existing by express grant: Sub-sect. 5. 
Sect. 3: Sub-secis. 1 & 2, A. & B.] ‘ 


ee 
Se . 


were built :—Held: pltf. was entitled to a con- 
veyance of B. together with the ways, rights & 
appurtenances to the premises belonging & there- 
fore a roadway over a portion of S. for the apparent 
use of |B. would pass to plitf.—-NICHOLLS v. 
NICHOLIS (1899), 81 L. T. 811. 

See, also, No. 249, ante. . 

Effect of general words.}——See Part ITI., Sect. 1, 
sub-sect. 6, B., ante. 

Effect of Conveyancing Act, 1881.|—Sce Part 
III., Sect. 1, sub-sect. 6, C., ante. 

Ways of necessity.]-—Sce Sect. 8, sub-sect. 2, 
post. 


Sect. 3.—ARISING BY IMPLICATION OF LAW. 
SuB-sEcr. 1.—IN GENERAL. 
See, gencrally, Part 1LI., Sect. 2, sub-sect. 1, A., 
ante. 


SUB-SECT. 2.—WAYS OF NECEssi'ry. 
A. In General. 
608. Nature of right — Necessity---Not con- 


venience.J|—Dopp v. BURCHELL, No. 567, azile. 
-]}— Lonpo : Coren. v, 


rocmrmens | 








Riaas, No. 627, post. 


deft., by deed, ctc. A Jane thon 
existed over B.’s land, & was used us 
uw means of access to the two houses. 
Pitf. claimed title under B. a & Bub- 
sequent conveyance :—/eld : the right 
to use the way passed by the deed to 
deft. ADAMS v¢. LOUGHUMAN (1876), 
39 U. C. lt. 247.—CAN. 


perty.—-SUKUDEI 


rights, 


appertaining.” 
PART VII. SECT. 3, SUB-SECT. 2.—A. 


608 i. Nature of right — Necessity— 
Not convenience.|--A wav of nocessit-y 
is founded on necessity, not on con- 
venience, & the foundation of the right 
is the fact that the lands conveyed aro | 
physio inaccessible except by pass- | 
ng over other lands.-—-FITcnerr = tv. 

i 
| 
t 


MELLOW (1898), 20 O. Lt. 6. —CAN. men K: us 
608 ii. —-- ——- ——.]—-HuppLxi- unacr c wo 
STONE v. LOVE (1901), 13.Mun. L. It, | KAVANAGH v. 
432.—CAN. 
ebebet ioe ——- ——-,}-—The ques- | 608 viii. 











tion whether grantees of land thereby 
acquire a right to use a pathway over 
other land of the grantor is one that 
must be determined by the necessity 
of the way claimed, & not by its con- 
venicnoo or ita offect in enhancing the 
valuo of the land sronted --FULLERTON 
vw. RANDALL (1919), 52 N.S. HR. 354; 
44 Db. L. hR. 356.—- AN. 


608 iv. —-~ ——~— -}—In a suit 
for an injunction to restrain deft. from 
using a path on pltf.’s land :—Weld ; 
the use of the path was absolutely 
necessary to the enjoyment of deft.’s 
tenement, & there was an casement of 
necossity.—CHARU SURNOKAR v. 
DoKOURI CHUNDER THAKOOR (1882), 
a kh. 8 Calc. 956; 10C. L. R. 577.— 





SCHALKWIJK 1. 


611 i. What is 





608 sie -—-—, }—-If A. has 
a mncans of access to his property 
without going over B.’s land, A. can- 
not claim a right of way over B.’s 
land on tho ground that it is the most 
convenient means of access..—EKRISH- 
NAMARAZU 0. MARRAIJU (1005), I. OL. H. 
28 Mad. 495.—-IND. 

608 vi. ——.}—An case- 
ment of necessity is an easement with- 
out which a property cannot be uscd 
at all, & not one merely necessary to 











611 ii. 


the reasonable enjoyment of the pro- 
vv KeEDAR Natu 
(1911), hie I. R. 30 All. 467.—IND. 


608 vii. ———- ——_ 
demised certain premises, ‘“ with the 
& appurtenances 
thereunto belonging or in anywise 
; icvidenco was givon of 
the enjoyment of a right of way, by the 
occupiers of the demised premises, over 
the premises of the lessor, under whom | 
dofts. claimed, for more than forty years 
before action brought; & 
right of way in question was essential 
to the enjoyinent of the demised 
the right of way 
e ossontial to tho beneficial enjoy - 
of the demised premises, passed 


members, 


remises :—LHeld : 


COAL 
ow (1861), 14 1. Cc. L. R. 82.— 





tween a lessor & lessee, the proper ques- 
tion to be left toa jury, as to the right to 
& way of necessity, is whether tho casc- 
ment was, at the time of granting the 
lease, nocessary for the fair & reason- 
ablo enjoyment of the demised pre- | 
inises.—-GERAGHTY 7. M‘CANN (1872), : 
I. Rr. 6 OG. lL. 411.— IR. 


608 ix. -—— —-— 
action for a declaration of a right of 
road, the evidonce showed that pltf. had 
access to & ogress from his farm by ' 
another practicable but much more | 
ciroultous road :—Held 
entitled to have it declared that the 
road was a road of necessity.—_-VAN 
Du Purssis (1900), 
17 S. Cc. 454.—8. AF. 


a way of necessity— 
No other access to land.}-—A way of 
necessity over Jands of a grantor can- . 
not be claimed where the 
any other way of access to 
Qu.: whether a way of necessity 
cau arise where the lands of the grantoe 
are not land-locked by those of the 
grantor.—MCLERNON v. CONNOR (1907), 
9 WwW. A. L. R. 14) -—A US. 
———.] -—— TURNBULL t. 


| 
| Mgnnram (1856), 14 U. C. R, 265.— 
CAN. ; 


EASEMENTS AND Prorits A PRENDRE. 


610. ——— Exception to rule against derogation 
from grant.|—ILONDON CoRPN. v. Riaas, No. 627, 

ost. 

. 611. What is a way of necessity—No other 
access to land.]——CHICHESTER v. LETHBRIDGE, 
No. 658, post. 

612. ———-.]—OsBORN v. WISE, No. 601, 
ante. 

618. ——— Carriage way.]—OsBORN v. WISE, 
No. 601, ante. 

614. Wrongful stoppage of existing way-—— 
Creation of new way.]—<A., the owner of a close 
situate within a close belonging to B., had a pre- 
scriptive right of way through B.’s to his own; 
24 years ago B. stopped up the old way, & made a 
new way which was used ever since, but lately B. 
stopped up the new way. In an action brought 
by B. against A. for going over the new way :-— 
Held: A. could not justify using this way as a 
way of necessity, but he should either have gone 
the old way & thrown down the inclosure, or 
brought an action against K. for stopping up the 
old way. The new way was only a way by 
sufferance during the pleasure of both parties; & 
LB. by stopping it up determined his pleasure. — 
REIGNOLDS v. Enwarps (1741), Willes, 282; 125 
kK. RK. 1178. 

Annotation :—Refd. Grand Surrey Canal Co. vt. Hall (1840), 

9L. J.C. P. 329. 

615. Land bounded by public highway.|— 
TITCHMARSH v. ROYSTON WATER Co., J1p., No. 
188, ante. 











611 iii. -1—--RATCRFORD 1. 
KINNEAR (1858), 2 Thom. 407.— CAN. 
611i iv. —- - —--.J— The more fact 
that a person will suffer considcrable 
inconvenicnee if he be not allowed to 
use a certain road is not sufficient to 
constitute such road a way of necessity ; 
but rolicf will be given if the only 
alternative route is practically im- 
roNsibIGO.—VAN SCHALKWIJK wv. DU 
-LESSIS (1900), 17 S. C. 454.—S. AF. 


611 v. ——-- —--.]——-In an applica- 
tion in which appets. claimed as a way 
of necessity a road over resp.’s ground 
to cnable them to have direct access 
from the respective dwellings to the 
noarest railway station, it appeared 
that appets. could obtain access to 
the station by another practicable but 
' slightly moro circuitous route, a road 
running along the portion of their land 
furthest away from their dwellings :—- 
Hleld: the fact that the road claimed 
was a® more convenient one did not 
entitle appcts. to claim it as a way of 
nocessity having regard to the other 


Soca eres, oie eels ]-- 





J--A lease | 


that the 


appurtenances.-—- 
INING Oo. OF 


-~-—,])—~As be= 





practicablo road open to thom.--- 
| CARTER v. DRIEMEYER (1913), 34 
e de ry . e e 
611 vi. ~-——,J—Jn a claim for 


! & way of nocessity the claimant must 
. Bhow that he has no _  rvasonable 

sufficiont access to the public road 
: for himsclf & his servants te enable 
him, if he is a farmer, to carry on his 
farming operations. If he has an 
alternative route to the one claimed 
which runs over one or more interven- 
ing properties, although such route 
may be less convenicnt & involve a 
00 JOUEDEY 50 long as the altcrnative 
rou ves him reasonable access to 
a public road, he must be content, & 





eJ—— In an 


° pltf. was not ! 


cannot insist on a more direct approach 
teo hag Over his neighbour’s property.—LENTz 
is land. 0. MULLIN, [1921] KE. D. L. 268.—8. AF. 


615i. ——- Land bounded by public 
highway.J}—There is no implied grant. 
of a way of necessity over lands ad- 
oining when the a granted is 
: bounded by a public road, even though 
the said road maylead nowhere.—--RIppDi- 
rom oe (1910), 29 N. Z. L. R. 


Part VII.-—Ricuts or Way. 


616. When right implied.|—Gorbpon v. OGILVIE, 
No. 206, ante. 

617. How pleaded.j — A person who prescribes 
in a que estate for a private way, cannot justify 
going out of it on the adjoining land, because the 
way is impassable. A way of necessity cannot be 
pleaded generally, without showing the manner 
in which the land, over which the way is claimed, 
is charged with it.—BULLARD v. HARRISON (1815), 
4M. & S. 387; 105 KE. R. 877. 

Annotation :-—Mentd. Russell v. Shenton (1812), 3 Q. B. 449. 


B. When Right arises. 


618. General rule—Title by grant — Express or 
implied.]|——Procron v. HopGson, No. 293, ante. 
19. Personal or statutory.] — ‘The 
parties have admitted, though upon what facts or 
what view of the law we do not know, that deft. 
has acquired a title in fee simple in possession, 
under the Statutes of Limitation, to the two plots 
of land. The one point argued before us has been 
whether, assuming the premises to have passed 
to deft. by virtuc of Stat. Limitations, a right of 
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way over this approach inevitably cime into 
existence over pltf.’s remaining land as a way of 
necessity & as distinct from any other way. 
There is nothing in Stat. Limitations to create 
ways of necessity. The statute does not expressly 
convey any title to the possessor. Its provisions 
are negative only. We cannot import into such 
negative provisions doctrines of implication that 
would naturally arise where title is created eithcr 
by express grant or by statutory enactment. The 
doctrine of a way of necessity is only applied to a 
title by grant, personal or Parliamentary. Upon 
the hypotheses we are obliged to assume the title 
to the right of way can only be maintained if the 
statute gives it, which statute, however, docs not 
apply to a right of way. It is not contended that 
the statutory enactment as to easements applies. 
We are therefore, unable to agree with the learned 
judge below (per CurR.).—WILKES v. GREENWAY 
(1890), 6 T. I. R. 449, C. A. 


620. Implied grant.] —-ChARK v. 
232, ante. 


Coaak, No. 


———— ---— eee re ——_ —— eee _ 


616 i. When right implied.|}—Upon a 
severance of tenements, casements 
used as of necessity, or in their nature 
continuous, will pass by implication of 
law; easements not continuous or 
apparent, but used from time to time 
only, will not. <A right of way is not 
such a continuous casement as to pass 
by implication of law with a grant of 
the land ; only a way of necessity will 
HO pass.~ HARRIS v. SMITH (1876), 40 
U. C. R. 33. —CAN. 

616 ii. —-—-.]—_C. conveyed to lh. 
fifty acres of land & also a strip twenty 
fect wide, to the south, to give access 
from the fifty acres to the town line. 
kh. mortgaged to C. the fifty acres, 
but not the twenty feet strip, & then 
convoyed the strip tou N. Afterwards 
ht. conveyed the fifly acres to his son, 
subject to C.’s mtge., & on the same 
day gave him the occupation, under 
an agreement for sale, of the adjoining 
fifty acres to the west. The son 
mtged. to pltf. the fifty acres conveyed 
fo him. During the possession of Kh. 
& his son they got. access from the 
cast fifty acres to the side line through 
the weat fifty acres owned by kh. Tho 
agreeinent for sale of the west fifty 
acres to the son having been cancelled, 
& lt. having refused to allow a tenant 
of his son of the east fifty acres access 
to the side line through the west fifty 
acres, pDItf. brought this action against 
R., © N.:—Held: pltf. was en- 
titled to a declaration of the existence 
of a way of necessity through the west 
fifty acres, which was given by way of 


Pay) 


| 
| 
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implied grant when R. conveyed to his . 


son.—-LUPTON v, RANKIN (1889), 17 
O. R. 599.-—GAN. 

616 ili. .}—If at the time a land- 
lord = out a farm for letting there iz 
# usual & manifest way of access from 





it. to the high road through other lands | 


of the landlord, & if he demises the 
farm with the appurtenances & all 
casements usually enjoyed with it 
tho way will pass, even under a parol 
demise from year to yoar, although 
the way was not a strictly logal wa 
of necessity, but a way the use of whic 
bales pooon tial 
© farm.—CLANCY v. BYRNE (1877 
I. R.11 CG. L. 355.—IR. - 


616 iv. -_]— Where part of an 
estate was sold to a tenant as agent for 
the purchaser, & the only practicable 





to the convenient use of | 


means Of access tu such part wus a . 


strip of land which to all outward 
appcarances was, & was believed by 
the vendor & such ageat to be, a public 
road, & had always been uscd as the 
only road to the part of the land sold, 
& such strip of land turns out to be the 


' cultivated. 


property of the vendor, the road is in : 


© nature of a continuous & apparent 


quasi-casement, & the contract. for 
sale Would include in it by implication 


' a contract to grant a right of way over 


the strip of land in question.—DRIVER 


». OTAGO & SOUTHLAND INVESTMENT | 


Co. (1903), 23 N. 4 L. Lt. 111.—N.Z. 


c. Necessity must be clearly proved.) 
— LONDON & &. KXPLORATION 
Co. v. BULTFONTEIN MINING Co. 
(1890), 8 S. C. 55.—S. AF. 


PART VII. SECT. 3, SUB-SECT. 2.-- -B. 


618 i. General rule—Tille by grant— 
Egpress or inplied.|—lf, at. the time 
a Jandiord lays out wa farin for letting, 
there is a usual & manifest way of 
access from it to the high road through 
other lands of the landlord, & if he 
demise the farm with the appurte- 
nances & all casements, ctc., usually 
enjoyed with it, the way will pass, 
even under a parol demise from yoar 
to year, although the way wus not a 
saat & legal way of necessity, but a 
way the use of which was cssential to 
the convenient use of the farm. 
CLANGY v1. BYRNE (1877), IT. R. 11 Co da. 
355.—IR. 

618 ii. - _ - -] A pro- 
prietor of a piece of land has no right 
to access thereto over the Jands of his 
neighbour merely because he has no 
other yneans of access#.—MENZIES v. 
BREADALBANE (No. 2) (1901), 4 F. (Ct. 
of Sess.) 59.—SCOT. 

620i. Implied grant.)- B. & WW. 
becoming entitled in 1830, as tenants 
in common, to a huadred ecres of land, 
made a partition thereof by agree- 
ment, whoreby fifty acres were allotted 
to cach in severalty. 
allotted to 3. 
there was no way out. to the highway, 
except over the fifty acres of W., 
over which accordingly i. was allowed 
by W. to pass at will. L.'s parcel 
subsequently became vested in pitf. 
under conveyances granting not only 


—— oe 


he fifty acres | 
were Jand locked, & | 


ne ce a re ee ee 


| formerly hel 


the land, but also all ways, etc., there- | 


with used & enjoyed. 2 
way had been used bs 3 pitf. & his pre- 
decessors in title for over thirty 
ears :—Jiecld: it was not necessary 
or bim to show any express grant of 
the right of way by deft., or bis pre- 
decessors in title —Drxon t. Cross 
(1884), 4 U. lt. 465.— CAN. 

620 ii. —-.]-- Pitf.wasthe owner of 
a farm about two-thirds of which was 
heavily wooded, & the rest cleared & 
Deft. beeume the 
chaser of the trees & timber upoo the 


land under an agreement which pro- ) 00° "4. (gq7 IND. 


ided, amo other things, that the 
purchaser should have * full liberty 
to enter intu & upon tho lands for the 
purpose of removing the trees & timber 


The right of , 


pur- | 


at such times & in such manuer as he 
may think proper,’? but reserved to 
pitf. the full enjoyment of the land 
* gave & in so far us may be necessary 
for the cutting & removing of the trees 
& timber.” ‘lo have removed the 
timber through the wooded land at the 
time it was removed woud havo 
involved an oxpenditure which would 
have possibly amounted to a sacrifice 
of the greater portion of the timber : — 
fleld : defts. had a right to remove the 
timber by the most direct & available 
route, provided they acted in good 
faith & not unreasonably, & the re- 
servation in favour of plif. did not. 
minimise or modify deft.’s right, under 
tho genoral grant of tho troes, to remove 


the trees across the cleared land.—- 
STEPHENS Y. GORDON (1893), 22 
S.C. 1k. 61.-—CAN. 

620 iii. -}— K. owned lands over 





which he had for yours utilised a road- 
way for convenient purposes, Aftor 
his death deft. became owner of the 
widdle portion, the parcels at cither 
end passing to pltf., who continued to 
use the old roadway, as a winter road, 
for hauling: fuel from his wood-Jlot to 
his residence, at the other end of the 
property. Tunevugh the three parcols 
fronted upon a public highway, this 
was the only practical means ypiltf. 
hud for the hauling of his winter fuel, 
owing to a dangerous bill that prevonted 
him getting it off the wood-lot to the 
highway. There was not any formed 
road across the lands, but merely u 
track upon the snow during the winter 
months, & the way was not used at 
any other scasou of the year: - eld; 
the circumstances in which the road- 
way had been used did not supply 
sufficient. reason to infer that the way 
Was an casement of necessity appur- 
tenant or appendunt to the lands 
j in unity of possession, 
which would without special grant 
pass by implication, upon the severance 
of the tenoments.--- KNOCK v. KNOCK 
(1897), 27 &. Cc. RR. 664. —CAN. 

620 iv. ---In u suit for an in- 
junction to restrain deft. from using 
&@ path on pltf.’s land :—Zeld: the 
use of the pet. though not absolutely 
necessary to the cnjoyment of deft.’s 
tenement, was uccessary for its ecn- 
joyment in the state in which it was 
at the time of sevcrance; & as the 
casemcnut was apparent & continuous, 





| there was a presumption that it passed 


with deft.’s tenement.—-CHARU SUR- 
NOKART?. DOKOURI CHUNDER THAKOOR 
(188%). I. L R. 8 Cale. 956; lo 


620 v.- .) -Where A. sold a portion 
of a property & there was an oxisting 
access to it through another portion 


H 2 
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Sect. 3.— Arising by implication of law: Sub-sect. 2, 
B., C. & YD.) 

621. ———.] --- OLDFIELD’S CASE (1608), Noy, 
123; 74 E. R. 1087. 

622. .}—- (1) Where one as a trustee con- 
veys Jand to another, to which there is no access 
but over the trustee’s land, a right of way passes 
of necessity, as incidental to the grant. 

(2) If the owner of two closes, having no way 
to one of them but over the other, part with the 
latter without reserving the way, it will be re- 
served to him by operation of law.—HOwron uv. 
FreARSON (1798), 8 Term Rep. 50; 101 KE. lh. 


1261. 
Annotations :--—As to (2) Refd. Holmes v. Goring (1824), 9 
BOOS C.)P.166;3; Pinnington v. Galland (1853), 1 C. L. It. 


-]—See, generally, Part III., Sect. 2, sub- 
sect. 1, C., ante. 

623. Implied reservation.|—DUuTTON v. TAYLER 
(1700), 2 Lut. 1487; 125 BK. R. 819d. 


«Annotations : —Consd. Howton v. Frearson (1798), 8 Term 
Rep. 50. Refd. Holmes ». Goring (1824), 9 Moore, ©. P. 
166; DPinnington v. Galland (1853), 9 Exch. 1; Proctor 
Y, Hodgson ($855), 10 Exch. $24; Wheeldon vt. Burrows 
(1879), 12 Ch. 1). 31. 








624. -——.]-— Tlowron v. FREARSON, No. 622, 
ante. 

625. —— .|-—- PINNINGTON v. GALLAND, No. 
165, ante. 

628. — --.|-~On the sale of land to a purchaser, 
who has notice that the adjoining !and is to be 


laid out in building in a manner which will make a 
right of way over the purchased land necessary 
to the vendor, such right of way is reserved to the 
vendor by implication as a way of necessity.— 
DaAvizs v. SEAR (1869), L. R. 7 Wq. 427; 38 
L. J. Ch. 545; 20 1. T. 56; 17 W. BR. 390. 


Annotiutions :---Consd. Wheeldon v. Burrows (1879), 12 Ch. 
1), 31. Refd. Allen 7. Seckhbam (1879), 11 Ch. D. 790. 


627. —-—— Operating as re-grant.|—Where the 
owner of a close surrounded by his own land grants 
the land & reserves the close, the implied right to 


a way of necessity to & from the close over the : 


Jand operates by way of re-grant from the grantee 
of the land, & is limited by the necessity which 
created it. This re-grant, however, docs not 
create a right to a way of necessity for all purposes 
for which the close may at any time be used, but 
only such a right of way as will enable the owner 
of the close to enjoy it as in the condition it hap- 
pened to be at the time of the re-grant. lor 
instance, if at the time of the re-grant the close 
was agricultural land, the owner of the close can 
only claim such a right of way as is suitable to the 
enjoyment of land in that condition; he cannot 
claim a right of way suitable to the user of the 
close as building land. 

(2) Semble: the same rule applies if the grant 
is of the landlocked close with an implied grant 
of a way of necessity over the surrounding land. 


(3) It seems to me to have been laid down in | 
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very early times... that the right to a way of 

necessity is an exception to the ordinary rule that 

@ man shall not dcrogate from his own grant 

(JESSEL, M.R.).— LONDON CorPN. v. Riaas (1880), 

13 Ch. 1). 798; 49 L. J. Ch. 207; 42 L. T. 580; 44 

J.P. 345; 28 W. R. 610. 

Annotations :—-As_ to (1) Apld. Mid. Ry. ». Miles (1886), 33 
Ch. D. 632. Refd. Serff v. Acton lL. B. (1886), 55 L. J. Ch. 
569; Taff Vale Ry. v. Cardiff Ry., [1917] 1 Ch. 299. 

Generally, Refd. Brown v. Alabaster (1887), 57 L. J. Ch. 

Dv. 


628. —-— —---.]-—A railway co., under the 
powers of a special Act & of Railways Clauses 
Act, 1845 (c. 20), bought a piece of land on part 
of which it made three railways, leaving the rest 
of the land within the triangle formed by the 
railways, except two small pieces on the west of 
its lines. ‘he landowner from whom it bought 
owned the adjoining land on the east. This he 
afterwards sold, but acquired a right of way over 
it. He had also bought the two severed pieces 
on the west. The conveyances to the railway 
co. did not include the minerals under the land :—— 
Held: (1) as under the special Act & under 
Railways Clauses Act, 1845 (c. 20), s. 80, the Jand- 
owncr when he sold the land was entitled to make 
passages under the railway from his land on the 
east, no right of way over the railway for the pur- 
pose of working the minerals would be implied, & 
he had not now such right of way; (2) being 
neither ‘* owner, lessee, or cccupier ’’ of the land 
to the cast, he had no right, under Railways 
Clauses Act (c. 20), s. 79, to work the minerals 
on the Jand within the triangle by means of pas- 
sages under the railway ; but he might work the 
minerals from the pieces of land on the west, & 
under s. 81 get compensation for extra expenscs ; 
(3) under Railways Clauses Act, 1845 (c. 20), s. 79, 
the owner of the minerals might, having lawfully 
made a communication with the land sold to the 
railway co., work the minerals by open workings, 


' that being the usual mode of working such minerals 


in the district where the same were situate. 

It seems clear on the authorities with regard to 
rights of necessity that where a grant is made 
with an exception or reservation in favour of the 
grantor, the so-called rights of necessity or im- 
plied rights which under that reservation pass to 
the grantor take eficct by way of regrant by 
grantee to grantor & are limited by the necessity 
of the case (STIRLING, J.).—MIDLAND Ry. Co. x. 
MILEs (1886), 33 Ch. D. 6382; 55 L. J. Ch. 745 ; 
55 L. T. 428; 35 W. R. 76; 2 T. L. R. 775. 
Annotations :—-.18 to (3) Apprvd. jenn darick & Terra 


Cotta Co. vo. G. W. Ry., (1803 Generally, 


Mentd. G. W. Ry. rv. Blades, [1901] 2 Ch. 624; Howley 
Park Coal & Cannel Co. vr. L. & N. W. Ry., [1913] A. CG. 11, 
—-—.]—See, generally, Part ITI., Sect. 2, sub- 

sect. J], B., ante. 

629. Not under title by escheat.) — Procror v. 

Hopason, No. 293, ane. 

630. Not under possessory title—- Acquired under 





which he reserved there was) an 
inplied grant of access through the 
reserved portion.— WALTON BROTHERS 
vt. GLARGOW (MAGISTRATES) (1878), 3 
It. (Ct. of Sess.) 1130: 13 Se. L. Rh. 
616.—SCOT. 


land surrounded has another way of 
access thereto, to continue during his 


' Jease.—NUGENT v. COOPER (1854), 7 


623 i. Implied reservation.|—A right | 


was of necessity to land, surrounded by 
other lands, is created as well in the 


' over vendor's land)» 


caro where the grantor grants the . 


reversion expectant on the determina- 
tion of the outstanding leases in the 
surrounding lands, himeclf retaining 
a similar reversion in the lands sur- 
rounded, as when the grantor, being in 
actual possession, grants the  sur- 
rounding lands themselves, retaining 
the Jands surrounded ; although at the 
time of such grant the tenant of the 


Ir. fur, 112.—IR. 


d. Purchase of land adjoining pur- 
chascr’s land—-Claim of way of necessity 
raoh pur- 
chasing a plot adjoining his own land, 
& having access to the plot through bis 
land cannot acquire a way of necessity 
over his vendor's land of which the 

lot formed a part. The fact that, if 
he plot had been sold to a third person, 
he woud have acquired a way of 
necessity, does not effect the question. 
—PooNA CITY MUNICIPALITY vt. VAMAN 
RaJARAM GHOLAP (1894), I. L. KR. 19 
Bom. 797.—IND. 


e. —— --——.J—I1f a_ proprictor 
buys land adjacent to his own pro- 
perty the presumption is that he is 
to enter it from his own property.— 
CULLENS v. CAMBUSBARRON CO-OPERA- 
TIVE SOCIETY, Lrp. (1895), 23 R. (Ct. 
of Sess.) 209; 33 Sc. L. I. 1643 3 
S. L. IT. 168.—SCOT. 


{, Owner building on whole front- 
age—Claiming way of necessity to back 
of premises.}--An owner of land 
fronting a street who builds upon the 
whole of his frontage is not thereb 
entitled to a way of necessity over his 
neighbours’ land in order to get to the 
back of his premises.—Koss’ Exr- 
CUTORS ¥. RITCHIE (1898), 19 N. L. TR. 
103.—-S. AF. 


Part VII.-—Riguts or Way. 


Statute of Limitations.|— WILKES v. GREENWAY, 
No. 619, ante. 
C. Eatent of Riyhl. 

631. General rule Limited by necessity.]—-A 
way of necessity is limited by the necessity which 
created it, & ceases, if at any subsequent period 
the party entitled to it can approach the place 
to which it led, by passing over his own land.—- 
IIloLMES v. GORING (1824), 2 Bing. 76; 9 Moore, 

.P.166; 21. 73.0.8. C. P. 134; 130 BE. R. 233. 


Annotations :—Dbdtd. Proctor v. Hodgson (1855), 10 Iexeh. 
824. Consd. Pearson v. Spencer (1861), 1 B. & 8S. 571: 
Barkshire », Grubb (1881), 18 Ch. D. 616. Refd. Deacon 
8. BE. Ry. (1889), 61. T. 377. 

632. —— ———-.}]— Where the owner of a farm 
severed it by will among his two sons & the moicty 
devised to one son was landlocked, except where it 
abutted on the moiety devised to the other, yet 
the will made no mention of any ways whatsoever : 
-~Held: some way passed by implication under 
the will & the ct. would look at the previous occupa- 
dion of testator’s property, to sce what way was 
meant by him to pass. 

Under such circumstances, where the access to 
the landlocked premises, & to the farm buildings 
upon them, had been in testator’s lifetime by one 
particular road across the moiety devised to the 
other son, & the enjoyment of the landlocked 
premises, in the state they were in when devised, 
was not complete without this particular road :—. 
Held: this road passed under the will, & was not 
merely a way of necessity. Semble: if a way of 
necessity only had passed the way would have 
been limited by the necessity.—-PEARSON 1. 
SPENCER (1863), 3 B. & S. 7613 8 Ll. T. 166; 11 
W. RAT] 5 122 I. RR. 2853 sub nom. R. v. PEAR- 
son, 1 New Rep. 373, Ex. Ch. 

Annotations ;—Consd. Brown vr. Alabaster (1887), 37 Ch. D. 
490; West Peckhain Vicar & Churchwardens vt. Geary 
(1889), Trist, 189; DPhilHps v. Low, 1802) 1 Ch. 47; 
Hansford v. Jago, [1921] 1 Ch. 322. Refd. Dodd v. 
Burchell (1862), 1 H. & C. 1133; Bolton v. Bolton (1879), 
1i Ch. D. 968; Brett rv. Clowser (1880), 5 CG. P. D. 376; 
Ford v. Met. & Met. Dist. Rys. (1886), 17 Q. B.D. 128; 
Deacon v. S. K. Ry. (1889), 61 1. 8. 3773 Nicholls vr. 
Nicholls (1809), 81 L. T. 811; Milner’s Safe Co. v. G.N. 
& City Ry.. [1907] 1 Ch. 208 ; Sehwann r. Cotton, [1916] 
2Ch. 459. Mentd. Polden v. Bastard (1863), 4 B. & S. 








258. 
633. ——.] —- LONDON Corpn. v. RIUGs, 
No. 627, ante. 
634. —.—- ——-.]— MIDLAND Ry. Co. v. MILEs, 


No. 628, ante. 
635. Limited to necessity at time of grant.]— 
BALLARD v. Dyson, No. 690, post. 
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636. No larger right acquired by extended 
user— Or licence of grantor.|—GAYFoRD v. MoF- 
FATTY, No. 236, anle. 

637. —-—— Carriage way ---To house being built 
—To house when built.]- -Osnorn v. WISE, No. 
G01, ante. 

638. - Agricultural land -— Subsequent user 
for building.|---LoNDON Corpn. v. Riaas, No. 
627, ante. 

639. —-- Subsequent user for sewage 
works—~ Purpose known to vendor.]—A_ local 
board, being authorised by a provisional order of 
the Local Govt. Board, confirmed by Act. of 
Parliament, to take land for sewage works, gave 
notice to treat for land of which pltf. was tenant 
under a building agreement. The Jand had been 
agricultural land, to which the occupiers had had 
access by a path, called a warple-way, used only 
for agricultural purposes, but since the building 
operations had been commenced the path, which 
was the only mode of access to the land, & ran 
across land also held by pltf. under the building 
agreement, had been used for the cartage of bricks. 
The amount to be paid for the land taken & for 
compensation for damaye was fixed by an umpire, 
& pitf. as ‘ beneficial owner ”’ assigned his interest. 
to the board by a deed which contained a full 
recital of the circumstances under which the land 
was being acquired by the board. The board used 
the path for the cartage of materials for the 
sewage works: - Held: inasmuch as the Jand was 
being acquired for definite purposes, which pur- 
poses were known to pltf. at the times of the arbn. 
«& of the conveyance, the extent to which the board 
was entitled under the conveyance to use the right 
of way was co-extensive with the purposes for 
which the land was acquired, & the board was 
entitled to use the right of way for all purposes 
connected with sewage works. —Serrer ve. ACTON 
LOocAT BoARD ([886), 31 Ch. D. 679 3; 55 1. 0. Ch. 
560; 511. T. 3705 31 W. R. 5633 2 TL. TR. 28d. 


D. Course of Way. 


640. By whom determined - Grantee.]—Monrnis 
v JDGINGTON, No. 49, ante. 

641. -- -—- Grantor— Choice of alternative ways.] 
— A contract to sell land with the appurtenances 
does not pass a right to a way to the land sold 
which the vendor has used over adjoining land of 
his own. Where a grantee is entitled to a way of 
necessity over another tenement belonging to the 
grantor, & there are to the tenement granted more 
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PART VII. SECT. 3, SUB-SECT. 2.—-C. 


631 i. General rule — Limited by 
necessity. |—-A right of way by necessit y 
ean be claimed no further than the 
actual necessity of the case demands. 
apa a v. Hopagre (1876), Buch. 
ho. e e 


635 i. Limited to necessity at time of 


asa family burial plot & parcel of the 
farin was conveyed to deft.’s pre- 
decessor in title, “save & except 
about one-quarter of an acre of said 
lands used as a burying ground.” 
Ono of the family erected on what he 
kupposed to be the plot, a monument 
to two of his ancestors, & surrounded 
the supposed plot with a hedge :— 
Held ; the implied way of necessity 
Was limited to purposes for which the 
lot. was expressed to be reserved.— 
WAY v. BELgoNn (1906), 10 O. L. B. 
636; 60. W. lt. 462.—CAN. 

635 fi. — —..}-—Pltf. was the owner of 
& farm of land which immediately 
udjoined an historical moat consisting 


of K., & others of whom, Ineluding pltf., 
had purchased {heir holdings from him. 


. The moat, which had never within 


| agricultural purposes, 


living Inemory been used for ordinary 
but had been 
reserved as an object. of antiquarian 
nterest, was approached by a path 


: leading to it from the county road 


grant.}-— Part of a farm was ret apart i ever the lands 


purchased by pltf. 
Deft. purchased the fee simple of the 
moat from &. & subsequently pro- 
eceded to cut down the timber growing 
on the moat, & to remove it. by the pass 
leading to the county road, claiming 
that he had a right suv to use the pass 
as a way of necessity. In an action 
for an injunctiou brought by pltf. 
against Ceft. :—ZJ/eld : deft.'s right to 
use the Lass as a way of necessity was 
limited to such use a8 was suitable or 
necessary for the enjoyment of the 
moat in the condition in which it was 


' at the date of the original severance 


of a circular close on which timber was , 


growing, & which was completely 
surrounded by lands in the cocupation 
OF persons, some of whom were tenants 


of the lands; & deft. was accordingly 
not entitled to use the pass fur the 

urposes of carting felled timber with 
liGrace & carts. MAGUIRE vt. BROWNE, 
(1921) Li. R. 148.—IR. 


635 iii. ——--.|—A piece of land was 
described in 


aa aa ee 


bounded on one side by a roadway: 
This rouwdway was the private property 
of the disponer; it was fenced off 
from the subjects sold, & at tho date 
of the sale access to these subjects 
was ubtained by uw small gate, which 
opencd on to the private road close 
to its junction with a public road :— 
Held: the disponce was only ontitled 
to a continuanco of the existing access, 
& had otherwiso no right to uso the 
ivate road as an access to the sub- 
lect ssOld to him.---LOUTrit’s TRUSTEES 
v. HIGHLAND Ry. Co. (1892), 19 I. 
ae of Sess.) 791; 29 Se. La. Ut. 670.— 


PART VII. SECT. 3, SUB-SECT. 2.-——D. 


g. Bu whom deter mined.) — Whete 
the law Implics a grant of a right of way 
of necessity, the right of selecting the 
sume rests with the grantce, but it 
mnust be a reasonably direct course.—- 
SHARPE v. EMERY (1860), 2 Legge, 
12&1.— AUS. 

h. —-—.]—Defts. were ontitled by 
reason of a registered servitude to 


' water their cattle st a dam situate 


on pitf.’s farm, but no route was fixed 


a disposition as being ; which the cattle should follow when 
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Sect. 3.— Arising by implication of law: Sub-sect. 2, 
D., BE. & F.; sub-sect. 3. Sect. 4: Sub-sect. 1.] 


ways than one, the grantee is entitled to one way 
only, which the grantor may select.—BOLTOoN v. 
Botton (1879), 11 Ch. D. 968; 48 L. J. Ch. 467; 
43 J. P. 7643 sub nom. BOLTON v. LONDON SCHOOL 


Boarn, 40 I. T. 582. 

Annotations :—Consd. Re Peck & London School Board’s 
Contract, [1893] 2 Ch. 315. Folld. Re Walmsley & Shaw’s 
Contract, [1917] 1_Ch. 93. Expld. Hansford v. Jago, 
(1921) 1 Ch. $22. BRefd. Deacon v. S. EK. Ry. (1889), 61 
lL. T. 377. Mentd. Schwann v, Cotton, [1916] 2 Ch. 120. 


642. Shortest line —- Across servient tenement.| 
—OBSRORN v. WISE, No. 601, avite. 

643. Undefined tracks in wood.] —-ScHWINGE 
v DowE.., No. 665, post. 

Grant of undefined way.]—Seec Sect. 2, sub-sect. 
4, ante. 


E. Transfer of Right. 

644. Without express words of grant.) — 
BEAUDELY v. BRooK, No. 477, ante. 

645, ——-.]—STAPte& v. LlkYvON, No. 566, ane. 

646. -—~- Right of way incident to grant.|— 
PINNINGTON v. GALLAND, No. 165, anle. 

647. }—Watrs v. Kertson, No. 
ante. 

648. Appurtenances.|—BoLTON v. BoLron, No. 
641, ante. 





250, 


BF. Natinguishment of Rig't. 

Extinguishment of easements generally.|—Sec 
Part VI., ante. 

Unity of possession.]—Sce Part VI., Sect. 3, 
ante. 

649. Ceases of necessity—— Subsequent access 
over soil of grantee.|—HoiMeEs v. Gortna, No. 
G31, ave. 


—cotmeen 


SuB-8EcT. 3.— By KHstrorrrn. 

650. By description of parcels conveyed— 
‘* Abutting on the road ’’—Grantor’s land inter- 
cepting access to road.|—A. granted to B. land of 
unequal width, described as abutting on a road 
on his own soil. It abutted in the broadest part 
of the road, but in the narrowest part a narrow 
strip of the grantor’s land intervened between 
the road & the premises granted :—Held: the 
grantor & those claiming from him were concluded 
from preventing the grantee to come out into the 
road over this slip of land. 
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EASEMENTS AND Prorits A PRENDRE. 


Supposing that [pltf.], which I do not believe, 
had in his mind the intent to reserve this land, 
he could not consistently with what appears upon 
the face of these decds prevent deft. from opening 
his door into the street, because he has described 
deft.’s land in his Jease as abutting on the strect. 
If ‘then he afterwards prohibits deft. from coming 
there, is it not a sufficient answer to say ‘‘ You 
have told me in your lease ‘ this land abuts on the 
road,’ you cannot now be allowed to say that the 
land on which it abuts is not the road.” We arc 
therefore of opinion that the verdict is right 
(LORD MANSFIELD, C.J.).—ROBERTS v. KARR 
(1809), 1 Taunt. 495; 127 E. R. 9263 previous 
proceedings ees 1 Camp. 262, n. 

Annotations :—Consd. Espley v. Wilkes (1872), L. mR. 7 
exch. 298. Apia. International Tea Stores Co. v. Hobbs, 
11903] 2 Ch. 165. Refd. Healey v. Batley a (1875), 
lL. Rk. 19 Kg. 375; Roe v. Siddons (1888), 22 Q. B. DD. 
224; Cooke ». Ingram (1893), 68 L. T. 671; Mellor ov. 
Walimesley, [1905] 2 Ch. 164. Mentd. Lempricre v. 
Humphrey (1835), 3 Ad. & El. 181; Furness [y. v. 
Cumberland Co-op. Bldg. Soc. (1884), 52 L. T. 144; 
Brockinan v. Folkestone Corpn. (1911), 76 J.P. 99; White 
v. Grand Hotel, Kastbourne (1912), 107 L. T. 695. 


651. ‘* Bounded by newly-made streets ’’ 
—Streets not in fact made.]—By a lIcasc, under 
which deft. claimed as assignee, S. demised “ all 
that plot of land, bounded on the cast & north by 
newly-made streets,’’ & on the west & north by 
other premises of the lessor & his tenants, through 
which there was no way, ‘a plan whercof is in- 
dorsed on these presents.’? Qn the indorsed plan 
the site of the new streets was shown, & was 
marked as ‘‘ new strects.’’ The lease contained 
covenants by the lessee to build two houses on the 
land, & ‘‘to kerb the causeways adjoining the 
said land.’ S. afterwards granted to pltf. a lease 
of the land comprised in the site of one of the pro- 
posed new streets, which had, in fact, never been 
made into a street, & pltf. inclosed the land, so 
that deft. was unable to reach the east side of his 
premises. In an action against deft. for pulling 
down this obstruction :—-Held: under deft.’s 
lease a right of way was granted along the site of 
the proposed new streets to his premises. 

The question we have to dctermine is, whether 
a private way was granted by the lease together 
with the plan endorsed upon it. The house was 
built as contemplated by the lease, abutting on 
each of the two intended new streets.; & it is 
obvious that, unless a grant was expressed or is 
to be implied in the lease, of a way of some kind 
along both the north front & the east front of the 
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peecene to & from the dam :--7ZZeld : 
n the absence of any provision to the 
cont: . the soloction of the route is 
left to the device of tho owner of the 
dominant tenemont, & when he has 
once exercised that choice he must 
abide by it, though it will be open to 


the owner of tho servient tenement. | 


subsequently to point out oa more 
conveniont route, provided that the 
owner of the dominant tenement is 
not prejudiced in the exercise of the 
servitude.— SMIT v. Kussouw (1913), 
C. P. b. 847.—S. AF. 


k. -———- By agreement — Grantee —- 
in default grantor.J—A way of necessity 
does not give to the owner of the 
dominant tenement the right to cross 
any part of the servient tenement at 
pleasure, but is confined to a definite 
way to be determined by the agrce- 
ment of the parties, or by the owner of 
tho servicnt tenement, or of the 
dominant tenement in his default.— 
a v. Cross (1884), 4 O. R. 465.— 


l. Must be definite.) — Defts. wero 
entitled by reason of a stered 
servitude to water their cattlo at a dam 
situate on pltf.’s farm, but no route 


was fixed which the cattle should 
follow when proceoding to & from the 
dam. Defts. claimed that they were 
entitled to drive thoir stock, including 
sheop & goats, over any portion of the 
sorvient tenement, while pltf. claimed 
the right to restrict defts. to a dofined 
& convenient route in enjoying their 
rights :—Z/eld : as the grant in no way 
indicated the direction or route in 
which the stock should take nor the 
manner in which the servitude was to 
be exorcised, & as by common law a 

Rsorvitude must be exercised 
civiliter modo, pltf. was cntitled to 
confine defts. to a detined & definite 
route.—-SMIT vv. Russouw§ (1913), 
Cc. Pr, D. 847.—S. AF. 


PART VII. SECT. 3, SUB-SECT. 2.- -F. 


m. Cesser of necessity — Subsequent 
access over soil of grantec. }—Where there 
is an implied grant of a way of necessity 
to land, & other land is rwards 
acquired by the grantec which gives 
him othor acoess to the first-mentioned 
land, the way of necessity ceases, 
though the new way may not be as 
convenient as the epee one.— 
SMITH v. CHRISTIE (1904), 24N.Z. L. BR. 


a 
{ 


; 561.—N.Z. 


n. Not by construction of Icss con- 


' venient public road.)-~The right to a 
: way of necessity does not cease by the 


subsequent construction of a public 


_ road by which there is less convenient 


access to the land.—-GARDNER v. HORNE 


(1848), 2 Thom. 278.—CAN. 
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PART VII. SECT. 3, SUB-SECT. 8. 

o. By description of parcels con- 
reyed.)—B. was seised of fifty acres 
of land. In his certificate, M. Street. 
was shown running through his fifty 
acres down tothe rivor. B. afterwards 
transferred to S. two pieces of the land. 
the boundaries of both being described 
by reference to M. Street. 3S. trans- 
ferred one piece to P., who transferred 
to deft., & tho other to L., the de- 
scription in cach case being by reference 
to M. Street. as in the original con- 


‘ veyance from B. Pitfs., trustees of 
' the will of L., prayod for a declaration 


that they were entitled to right of way 


‘ over M. Street, & an injunction to 
Pept eas deft. from obstructing thom :— 


: B. having in his transfer to S. 
described the land as bounded by M. 
Street would be estopped from denying 


Part VII.—Riauts or Wavy. 


house to be built, it would be impossible for the 

lessee to bring materials for the building which 

he had covenanted to erect upon the land, or to 
zo into or out of his house on the north side or the 
east side whenever it should be built. & as the 

land was bounded to tho west by land leased to LI., 

& on the south by land of the lessors from which 

there was no approach or access to the land leased, 

the house so covenanted to be erected, could not 
be built at all; & if, or when built, would be 
absolutely unapproachable & inaccessible. It 
must, therefore, have been intended by the parties 
that there should be either a public way, or a 
private way, or a way of necessity. Now the 
claim to a public way was properly given up at the 
trial. ‘he existence of a public way being thus 
negatived, if was contended by counsel for pltf. 
that all that could be inferred or deduced from the 
lease & the facts of the case was, that the lessee 
had acquired a way of necessity. But a way of 
necessity exists only where the land conveyed or 
demised is surrounded by other lands of the 
grantor, & cannot be approached but by a way 
over the grantor’s land where no way exists, & 
which thus becomes a way of necessity. But here 
the lessor, by the grant, has expressly described 
the land demised as abutting upon strips of land 
of his own to the north & the east, which he him- 
self in the lease describes as newly-made streets, 
®& which are distinctly delineated upon the plan, 
& therein called ‘“‘ new strects.’? The lessor, 
therefore, is estopped from denying that there 
are streets which are in fact ways, & which ways 
run along the north & the east fronts of the houses 
to be built on the demised lands, including deft.’s 
house, & of which streets or ways the way claimed 
in the plea to this action is a part (KELLY, O.B.). - - 

KspPLiy v. WILKES (1872), L. R. 7 Exch. 208; 4 

lL. J. Mx. 2413 26L. T. 918. 

“Annotations :-—Consd. Furness Ry._v. Cumberland Co-op. 
Bldg. Soc. (1884), 52 1. VT. 141. Refd. Bolton v. London 
School Buard (1879), 40 1. T. 5823 Roo v. Siddons (1888), 
22 Q. B. 1). 228; Cooke x. Ingram (1893), 68 LL. T. 671; 
Mellor ¢. Walmesley, [1905] 2 Ch. 164. 

652. ---— ‘‘ Bounded by seashore °’ —- Gradual 
accretion to land due to receding high-water mark.| 
-- In a conveyance the land granted was described 
1s “ situate on the seashore.’’ The exact dimen- 
sions of cach side of the plot were then given as 
well as its area, & it was stated that the plot was 
bounded on the south by other land of the grantor, 
on the cast & north respectively by specified 
roads, & “on the west by the seashore.”  Refer- 
ence was then made to a plan indorsed on the 
decd. The plan showed the dimensions as stated 
In the description :—Held: the word ‘ seashore ”’ 
must be taken to mean the “ forcshore’’ in its 


te did 
but 
of ail his 
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the right of way; this ostoppel 
not. exist merely as regards Ee 
cnurod for the benefit 
successors in title, that pltfs.’ right of 
bhe A was, thercfore, as well established 
as B. had granted it by deed, & they 
wero entitled to the njunction for 
ey asked. ITTLE v. DARDIER 
(1891), 12 N. S. W. Kq. 319.—AUS. 





sold 


on its south side. 








purchased a field, divided the front 
portion into lots according to a cortain 


eee a een 





deft., l., from denying that a right of 
way was granted over the land de- 
signated in the deed & on the plan 
under which the sales were mnade as 
proposed streets :—PUGH v. PETERS 
(1877), 2 R. & C. 139.— CAN. 

‘j — The 

it to G. reserving a right of way 
G. sold by the same 
description, & with same rouservation, 
to M., who, in turn, sold to the muni- 
cipality of the county of B., bounding 
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strict legal sense, that is, the land situate between 
medium high & low water marks; & the land 
between the plot| & the foreshore did not pass to 
the grantee, but the grantor was estopped from 
suying that the land to the west of the plot was 
anything but ‘‘ seashore,’ & the grantce was 
entitled to free & unrestricted access to the sea 
from every part of his wostern frontage over every 
part of the land lying between that frontage & 
the sea. 

In so far as the right of pltfs. is based on estoppel, 
it seems to me that this right is supported by the 
judgment in Roberts v. Karr, No. 650, ante. This, 
1 think, is sufficient to entitle pltfs. to an injunc- 
tion (VAUGHAN WI1t.iAMs, I..J.). 

In my judgment, the grantor & defts. as his 
successors in title are precluded from setting up 
as against pltfs. that the land to the west of the 
boundary shown in tho plans on the conveyances 
is not ‘‘ seashore ’’ in the strict legal sense, so as 
to interfere with pltfs.’ access to the sea (STIRLING, 
I...) .).—MELLOR v. WALMESLEY, [1905] 2 Ch. 164; 
741. J. Ch. 475; 93 L. T. 574; 53 W. R. 581; 
21 T. I. LK. 591; 49 Sol. Jo. 565, CO. A. 
Annotations :—Mentd. Assheton-Smith ». Owon (1905), 75 

L. J. Ch. 1813; Morcor v. Denno, [1905] 2 Ch. 5383; Le 

Djambi (Sumatra) Hubber Estates (1912), 107 L. T. 631 ; 

Kastwood v. Ashton (1913), 83 L. J. Ch. 263; Nesbitt 7. 


Mahbliethorpo VU. D. C., [1918] 2 K. B. 1: Watcham vt. 
A.-G. of East Africn Protectorate, [1919] A. GC, 433, 


See, gencrally, ESTOPPEL. 


Sect. 1.—CLAIMED BY PRESCRIPTION. 
Sub-secr, 1.---IN GENERAL. 


Sce, generally, Part 111., Sect. 3, ante. 

653. Way appurtenant to estate.| — LAWTON 
v. Warp, No. 35, ante. 

654. General & private way-—Cannot be claimed 
together. |-—CHICHESTER v. LETHTBRIDGR, No. 658, 
post, 

655. To land previously common — Enclosed 
forty-eight years before action brought.|-—A plea 
of way by prescription over A. to B. is not dis- 
proved by showing that 48 years ago 1B. was part 
of a common inclosed under an Act of Parliament, 
& allotted to the party under whom deft. justifies. 

Pitf. proved that B.’s close was, down to 1771, 
part of an open common, which was inclosed in 
that year under the provisions of an Act of Par- 
liament, & that that close was allotted to L.’s 
ancestor. Deft. proved the user of the way by 
persons having a right of common over B.’s close 
for some years prior to the inclosure. It was 
objected, that as the close was a modern 
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Gasomont or right of way over the land 
which thercupon became appurtenant 
to the land convoyed, & which passed 
to the granteos under subsequent con- 
veyances.—MOLENNAN v. JIUTCHINGS 
(1917), 50 N.S. Jt. 359.—OAN. 


owner of land 

r. Kormer recovery.| — Deft. was 
charged with obstructing pltf.’s right 
of way from his land over lot 14 to a 
highway, & back again from the high- 


way over lot 14 to plitf.’s land. To 


plan, laying off two lots as proposed | tho land sold, on the south, by u lane | a plea denying pltf.’s right to the way, 
ereole ronan an existing street | or right of way, but without including Itf. repiled, by way of estoppel, a 
With the undivided rear portion of the | tho way. Subsequent conveyances at ormer recove against deft. for 


land & furnishing the only access to 
oat rear portion from any existing 
“A ee. Deft., P., purchased. the un- 
ah ed rear portion & two of the front 
ots, one on each side of one of the 
proposed streets, the said lots being 
i - iohert Pigeon as bounded on 
outh rea i 
street in question reepess Soha wee 


i 

| 

\ 

P. -]— Pitt. & the two defts. | 
| 

| 

pped as a grantor | 


eld: pitt. was 
{n the deed to 


the end of the description contained the 
words ** together with the eascinents & 
enpurenenc to the same belonging,” 
but none of them specifi 

yoyed the right of way :—Held: M., 
the owner of the fee in the land over 
which the right of way was claimed, was 
estopped from disputiug the existence 
of the right of way, & the municipality | 
by their decd, acquired a perpetual 


obstructing a right of way then claimed 
by pee from her land ‘“* ovor lot 14 to 
a highway, & back again from the high- 

over lot 14 to pltf.’s land ” :— 
AH : replication good, for the issuc 
was as to the existence of any right of 
way in pltf. over lot 14, & that was 
determined by the former recovery.— 
DEAN v. GRAY (1872), 22 C. P. 202.— 


cally conu- wa 
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Sect. 4.—Claimed by prescription: Sub-sects. 1, 2 
3,A. &B.; sub-sects. 4 & 5. Sects. 5 & 6: 

Sub-sects. 1 & 2.] 

inclosure, a right of way to it could not be claimed 

by prescription. The jury found that there was 

a right of way over the locus in quo to B.’s close :— 

Held: the verdict for deft. was right. 

Suppose this land, prior to the inclosure, to 
have been parcel of the waste, the lord may have 
had the right of way for himself & his tenants, & 
then every person taking an allotment under the 
inclosure would take the right of way with it. 
There was evidence that those who had taken 
allotments had exercised the right of way; from 
that the jury might infer that the lord originally 
had the right of way, & that it passed with the 
allotments (BAYLEY, J.).—CODLING v. JOHNSON 
(1829), 9 B. & C. 9838; 4 Man. & Ry. K. B. 671; 
8L. J.0. 8S. K. B. 68; 109 E. R. 347. 
ys | peal :—Apld. Newcomen tv. Coulson (1877), 5 Ch. ID. 





Presupposes a lost grant.|— See No. 34, andfe. 
Limitation of uses.J]— See Sect. 6, sub-sect. 3, 
B., post. 


Surn-sectT. 2.—Wil0 MAY PRESCRIBE. 

See, generally, Part ITI., Sect. 3, sub-sect. 2, ante. 

656. Lessee of corporation.]— The lessee of a 
corpn. may prescribe a que estate for a right of 
way, without showing any deed; for the thing 
lying in grant is but conveyance to the thing 
claimed by prescription. 

But if he had claimed rent or common in gross, 
which cannot pass without deed, it had been other- 
wise (per CUR.).—SLACKMAN v. WEsSt (1623), Cro. 
Jac. 6738; 79 HK. R. 582. 

657. Owner-—Although tenant in possession. ]— 
‘Trespass quare clausum Jregit, etc.; plea, that 
deft. was scised in his demesne as of fee of a 
messuage, ctc., in the parish, & that he & all 
those whose estate, etc., have a right. of way for 
himself, his & their farmers & tenants, occupiers 
of the messuage, etc., over the locus in quo to & 
from the messuage, etc., as appertaining thereto ; 
replication, that deft. & all those, ctc., have not 
the way as appertaining to the messuage, etc. :-—- 
Held: deft.’s showing that he was seised in fee of 
an ancient messuage in the parish, to which a right 
of way, as pleaded, over the locusin quo belonged, 
was evidence sufficient to support his plea, al- 
though the messuage was let to & in the occupation 
of a tenant, & deft. only occupied a newly built 
house in the parish at the time of the trespass. 
Plea that deft. was seised in his demesne as of fee, 
etc., & that he & all those whose estate, etc., 
have a right of way for himself, his & their farmers 
& tenants, occupiers, ctc., is good, without alleging 
that deft. is occupier.—StTort v. Storr (1812), 16 
Kast, 343; 104 HE. R. 1119. 

Annotations :-—Mentd. Morris v. Dimes (1834), 3 L. J. K. B. 

170; Holt v. Daw (1851), 16 Q. B. 990. 


658. Individuals—Only one named.]---(1) A 
general way & a private way by prescription are 
inconsistent, & cannot be claimed together. 
(2) Prescription for a right of way for A. & others, 
not naming them, is uncertain, & bad even after 
verdict. (3) A claim of a way of necessity from 
A. to B. for all persons is good. 

We are of opinion that there may be a way of 
necessity, for if there be but one road to a place 
& no other way of going, that is a way of necessity 
(per CuR.). HICHESTER v. LETHBRIDGE (1738), 
Willes, 71; 125 EK. R. 1061. 


Annotations :—As to (1) Refd. Pinnington vr. Galland 


(1853), 
9 Exch. 1 Wheeldon rv. Burrows 187%) 12 b. 31. 


Ch. D. 
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Generally, Mentd. Rose v. Groves (1843), 5 Man. & G. 613 5 
Dobson v. Blackmore (1847), 9 Q. B. 991; Chamberlain 


v7. West End of London & Crystal Palace Ry. (1862), 


2B. &S. 605; NRicket v. Met. Ry. (1865), 6 B. & SS. 156; 
Beckett v. Mid. Ry. (1867), I. RR. 3 C. P. 82; Anglo- 
Algerian S.S. Co. ». Houlder Line, [1908] 1 K. B. 659. 
659. ----—.] —- Individuals may by prescription 
have a right of way (Di. LUSHINGTON).—WALTER 

v. MOUNTAGUE (1836), 1 Curt. 253; 163 E. R. 85. 

Annotations :—Refd. St. Nicholas, Leicester, Vicar v- 
Langton, [1899] P. 19. Mentd. St. Mary Abbots, Kensing- 
ton, Vicar & Churchwardens v. St. Mary Abbots, Kensing- 
ton, Inhabitants & Parishioners (1873), Trist. 17; Jee 
St. George in the Kast (1876), 1 P. D. 311; St. Stephen. 
Walbrook, Rector & Churchwardens & Grocers Co. 1. 
Sun Fire Office Trustees (1883), Trist. 103; Batten «. 
Gedge (1889), 41 Ch. D. 507; St. John the Baptist, 
Cardiff, Vicar v. St. John the Baptist, Cardiff, Parishioners, 
[1898] P. 155; Re Bideford Parish, Aa pn. Bideford 
Iiector, etc., [1900] P. 314; Davey v. Hinde, [1901] P. 95. 
660. Not inhabitants of district or parish.|— 

The inhabitants of a parish or district as distinct 

from the general public, may possess a right of 

way, but it must be by express grant, & cannot 
be presumed from user. _ 

The dedication of a right of way can only be 
presumed from user in favour of the public.— 
BERMONDSEY VESTRY v. BROWN (1865), I. R. 1 
KIiq. 204; 35 Beav. 226; 13 L. T. 574; 30 J. P. 
118; 11 Jur. N. S. 1031; 14 W. R. 2183; 55 
E. R. 882. 

Annotations :-—Refd. Vernon v7, St. James, Westminster, 
Vestry (1880), 16 Ch. D. 449. Mentd. Nuneaton lL. B. 1. 
Gencral Sewage Co. (1875), L. RK. 20 Eq. 127; A.-G. vw. 
Biphosphated Guano Co. (1879), 11 Ch. D. 327; Wallasey 
L. B. . Gracey (1887), 36 Ch. D. 593; Sheringham 
UL.D.C. e. Holsey (1901), 91 L. I. 225. 


Sun-snmct. 3.- PRESCRIPTION AT COMMON LAW. 
A. How Prescriptive Right Established. 

See, generally, Part III., Sect. 3, sub-sect. 4, A. 

B., ante. 

661. Ancient deed — Supporting user alleged.]— 
Where in an action of trespass deft. justified, on 
the ground of a right of way, & proved a constant 
user of the way with carts & carriages, he was 
allowed to put in evidence a decd 120 years old 
relating to the property, as appurtenant to which 
the way was claimed, & containing a description 
of the way, for the purpose of showing that the 
way had always been enjoyed in conformity with 
the description contained in the deed.—Brown- 
SERD v. HARRIS (1865), 3 F. & If. 853. 


B. How Prescriptive Right Defeated. 

See, generally, Part III., Sect. 38, sub-sect. 4, 
C., ante. 

662. Part of locus in quo in possession of 
claimant.|-—-- JACKSON 7. SHILnITO (1792), cited 
in 1 East, p. 381; 102 K. R. 148. 

Annotations :—Distd. Wright v. Rattray (1801), 1 ast, 377. 
Apld. Simpson v. Lowthwaite (1832), 3B. & Ad. 226. 
663. Subsequently conveyed away—With 

no reservation of way.|—-A claim of a prescriptive 

right of way from A. over deft.’s close unto D., 

is not supported by proof that a close called C., 

over which the way once led & which adjoins to 

D., was formerly possessed by the owner of close 

A. & was by him conveyed in fee to another with- 

out reserving the right of way; for thereby it 

appears that the prescriptive right of way does not 

as claimed extend unto D. but stops short at C. 

(Ju. : if the claim had been for a prescriptive right 

of way over deft.’s close towards D.—WRIGHT v. 

RATTRAY (1801), 1 East, 377; 102 KE. R. 146. 

see aT Te :—Distd. Simpson v. Lewthwaite (1832), 3 B. & 
d . e 








664. User not as of right—Licence—Enjoyment 
partly as of right & partly by licence—Extent of 


Part VII.—Riauts or Way. 


licence smaller than extent of right.|—-In trespass 
quare clausum fregit, deft. pleaded that he & the 
occupiers of a certain house had, for twenty years, 
enjoyed, as of right, a certain way ‘‘ from a certain 
highway, over pltf.’s close, to deft.’s house & 
back.”” The replication alleged that deft. had 
enjoyed the said way by lease & licence. It was 
proved that deft. had a right of way over pltf.’s 
close to the highway, & across it to a field of 
deft.’s on the other side, & that if a way over 
pitf.’s close to the highway was ever uscd for any 
other purpose than to get to the field on the other 
side, this was done by pltf.’s licence :—-Held: a 
right of way to or from a highway is a right to go 
to or from it, & to or from each & every place 
beyond it, to which it leads; & as the licence 
here pleaded was proved not to extend to the 
whole of such right, the replication failed.— CoL- 
CHESTER v. ROBERTS (1839), 5 M. & W. 769; 8 
LL. J. Mx. 195; 150 KB. R. 1682. 

-tunotation >- Refd. Holt v. Daw (1851), 16 Q. B. 990. 

665. No pathway defined—Temporary tracks—— 
Wood as pleasure resort.|—Evidence that in a 
place of resort for pleasure, as a wood, or the like, 
people have gone about wherever they pleased, 
there being no definite enduring trackway in any 
particular direction, but mercly temporary & 
transitory tracks, not passable in wet: weather & 
varying every season & never proved to be re- 
paired : - Held: not evidence on which a jury 
could properly find either a public highway or a 
public right of resort for air & exercise, or a pre- 
seriptive right of way.—ScHWINGE v. DOWELL 
(1862), 2 F. & If. 845, N. P. 

rea or suspension.|— See Sect. 10, 
post, 


ee ce ee 


Scep-seer, f.— PRescriprmon UNDER DocTRINE 
OF LOST MODERN GRAN’. 
See, generally, Part. TIT., Sect. 3, sub-sect. 6, 
«ite. 


SUB-SECT. 5.-- PRESCRIPTION UNDER PRESCRIPTION 
AcT, 1832, AND SIMILAR ACTS. 
See Part IIL, Sect. 3, sub-sect. 6, anle, & 
Prescription Act, 1832 (c. 71). 


+ ee 


Secr. 5.—CLAIMED BY CUSTOM. 
See Custom & Usaaes, Vol. XVIL, p. 28. 


SEcT. 6,.—USER AND ENJOYMENT OF RIGHTS 
OF WAY. 


Sub-sEcT. 1.—IN GENERAL. 
686. Notice of intention to use—Necessity for.] 





| 
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(1669), 1 Mod. Rep. 27; 2 Keb. 575, 583; 1 
Vent. 48: 86 E. R. 705. 

668. Must be to some end.]—The proper use 
of a way is to some end, & that ought to be 
ae eT Ws nr ALLEN (1617), Ifut. 103; 123 
g. R. 1061. 


~ ae eee 


Sun-sEcr. 2.—Wito MAY ENJoyY. 

669. Landlord of servient tenement—& occupy- 
ing tenant.|—-A plea of right of way, stated a 
surrender to deft. of a copyhold with all ways, 
then used by the tenants & occupiers thereof ; 
that deft. was admitted & continued seised, & 
being so seised & having occasion to use the way, 
committed the trespass. New assignment that 
deft. used the way for other purposes, etc. :— 
Held: deft.. being landlord, had a right, while 
the copyhold was in the occupation of the tenant, 
to use the way to remove an obstruction ; & that 
the words of the plea were sulliciently large to 
comprehend all the purposes for which a person 
seised might lawfully use the way.--PRoUD »%. 
Horus (1822), 1 B. & ©. 83; 107 BE. RR. 43) sub 
nom. TIOLLIs v. PRouD, 2 Dow. & Ry. K. B. 31; 
1L. 7.0.8. K. B. 10. 

670. Licencees of grantee —Servant.| ---LAW- 
TON v. WARD, No. 35, ale. 

671. Although not specifically named — 
Included in ‘‘ assigns.’’|---To trespass for enter- 
ing pltf.’s land, described as land on each side of 
a certain slip, deft. pleaded that before pitf. was 
possessed of the land, in which, etc., a certain 
railway co. were the owners in fee of the said land 
& slip, & that they demised the land in’ which, 
etc., “exeepting & reserving thereout the said 
slip, & the duces payable for the use thereof, & 
excepting & reserving to the said co., their assigns, 
officers, servants, & workmen, free access to & 
from the said slip. for the purpose of using «& 
working the same or otherwise,” & that the said 
co. granted their licence to deft. to work & use 
such slip, & the plea justified the trespass as being 





‘ committed in the exercise of such licence :-—//eld : 


a good defence, as the reservation in the demise 
enabled the co. to use the slip by themselves or 
their licensees, & the word ‘ assigns’? was not to 


‘ be construed as limited to persons taking an 


estate in) the land. --MITCALFE v. WESTAWAY 
(1861), 17 C. BN. S. 658; 34 1. 0. 2 PP. 193 ; 
1) 1. 9. 673; 10 Jur, N.S. 1202; 146 H.R. 268 ; 
sub nom. METCALFE ». Westaway, 5 New Rep. 
126; 13 W. RR. 18]. 
Annotation: Folld. Mammond ¢. Prentice, [1920] 1 Ch. 201, 
672. - --- ---~-.]-—A yrant of a right of way 
extends to all licensees of the grantee lawfully 


| going to & from the dominant tenement, although 
' the grantee, his ‘ exors., administrators, & assigns, 
, undertenants & servants,” are the only persons 
' specified in the grant.--BAXENDALE v. NOTH 


— If a man makes a feoffment in fee by indenture , 


of his land, reserving a way to him over the land, 
this is clearly as a grant, & so good, & it is to be 
used whensoever he will; & he ought not to come 
to deft. & tell him when he has occasion to use 
ie way, 
1e 


he is not to stop the way at any time, if . 
doth so an action upon the case will lic against. | 


him (DoppEripcE, J -)—CoLLicumM tv. ‘TUCKER , 


(1613), 2 Bulst. 121; 80 EB. R. 1000. 
667 ——~ Way through house.]— If a 
right of way through another house, 





man have a 


he cannot use it at unseasonable hours, nor bring | 


an action for stopping the way without notice & , 


request to have it opened.—TomiN ¢. 


FULLER | 


LAMBETH LIBERAL & RADICAL CLUB, Ltp., [1902] 
2 Ch. 427; 71 L. J. Ch. 806; 87 LT. 1615 50 
W. RR. 650); 18 T. L. BR. 700; 16 Sol. Jo. 616. 
Annotation :--Folld. Hammond v. Prentice, (1920) 1 Ch. 208, 

673. .|}—A grant of a right of way 
“to the grantees, their heirs & assigns, & their 
servants, customers, & workmen, & the tenants 
& occupiers? of the dominant tenement, for all 
purposes to pass along a road & over a bridge, 
toll free, extends to licensees of the grantecs, & 
is not limited to the classes of persons specifically 
mentioned. 

Where a grant of a right of way is in general 
terms & various other words are added to the 
usual words of limitation, in the absence of any 
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Sect, 0.—User and enjoyment of rights of way: Sub- 
secls. 2 & 3, A. & B. (a).) 
special circumstances pointing in an opposite 
direction, the proper inference is that the added 
words are not intended to be read as exhaustive, 
but rather as illustrative of the classes of in- 
dividuals entitled to use the way ; & such a grant, 
being appurtenant to the dominant tenement, 
ought to be so construed as to secure to the 
grantee all that is necessary for the reasonable 
enjoyment of the dominant tenement.— HAMMOND 
», PRENTICE BROTHERS, Lrp., [1920] 1 Ch. 201; 
89 L. J. Ch. 913; 122 L. T. 807; 84 J. P. 25; 36 

I. L. R. 98; 64 Sol. Jo. 131; 18 L. G. R. 73. 

674. Persons specified in grant — Specification 
exhaustive.|—Sect. 8 of a private local Act of 
Parliament enacted that it should be lawful for 
the persons for the time being empowcred by that 
Act, ‘to grant leases to lay out & appropriate, 
etc., any part of the said land & hereditaments 
thereinbefore authorised to be laid out as, & for 
a way or ways, street or streets, avenue or avenues, 
square or squares, passage or passages, sewer or 
sewers, or other conveniences for the general 
improvement of the estate, & the accommodation 
of the tenants & occupiers thercof.’’ 

Pitf., tenant for life, had granted certain 
building eases of, & laid out, a certain roadway 
on part of the said estate, & granted the use of the 
said roadway to A. & C., their respective exors., 
administrators & assigns, serval-.s, tenants or 
occupiers, for the time being, of certain lands 
specified & leased to the said A. & C., having a 
covenant from (. to repair the said roadway, etc. 
Deft., being a tenant of another part of the estate 
authorised to be leased by the Act of Parliament, 
used the said roadway, having no right or 
authority, from or under pltf. or A. or C., but 
claiming to use such roadway, he being a tenant 
of a part of the estate so leased under the Act of 
Parliament :—Held: he was not authorised to 
do so, as the way was not public. There was no 
grant of way over it, nor licence to use it, to him 
or any one under whom he claimed.—WHITE vv. 
LEESON (1859), 51. & N. 538; 29 L. J. Ex. 105; 
1 J. T. 188; 24 J. P. 24; 5 Jur. N.S. 13613 8 
W. R. 187; 157 i. R. 1097. 

675. ——— Or illustrative.] — HAMMOND v- 
PRENTICE BroruErs, Isrp., No. 673, ante. 

676. ——- ‘‘Visitors’’ of grantee -— Include 
pupils.]—In 1894, B. granted to deft., her exors., 
administrators, & assigns, owners for the time 
being of St. W., ‘‘ & her & their tenants, visitors, 
& servants ’’ at her & their will & pleasure to pass 
& repass on foot over a strip of land between St. W. 
& a street in the rear of it, to the end & intent 
that the right of way should be appurtenant to 
the messuage for all purposes connected with the 
use, occupation, & enjoyment of the same. Before 
1894 & up to the present time L. carried on a girl’s 
school at St. W. to which there was also access 
from the front, & her pupils used the strip of land 
to the rear with her consent in coming to & going 
from school. Pltfs. claimed an injunction against 
such user by IL.’s pupils:—Held: the word 
‘* visitors ’’ in the grant ought not to be restricted 
to those who could come & go as they pleased, 
but, having regard to the circumstance that the 
school was so used by the deft. when the grant was 
made, ‘‘ visitors ’’ must be given a large interpre- 
tation & must include pupils. The explanatory 
words at the end of the grant, while not operating 
to enlarge it, might be wsed for the purpose of 
interpreting what its meaning was, & there must 
be a declaration that the way could be used by 
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deft.’s pupils—THORNTON v. LaTTLe (1907), 97 


I. T. 243 23 T. L. 2. 357. 


fmmceanc ENCES te tne 


SuB-SECT. 3.-——-NATURE AND EXTENT OF USER. 
A. Access to Way. 


677. Whether confined to one place.j—-A public 
road differs from a private road in this: -you 
make make an opening in your fence & go into 
it in any part of the length of the public road, 
or at the end, but in a private road you must 
go in at the usual & accustomed part (ONAMBRE, 
J.).— WOOD YER v. HADDEN (1813), 5 Taunt. 125 ; 
128 BE. R. 634. 

Annotations :—Refd. A.-G. & London Property Investment 
Trust v. Richmond Corpn. & Gosling (1903), 89 L. T. 
700; Tottenham U. CG. ». Rowley, [1912] 2 Ch. 633. 
Mentd. Wood v. Veal (1822), 5 B. & Ald. 454; Rateman 

v. Bluck (1852), 18 Q. B. 870; Vernon v. St. James, 

Westminster, Vestry (1880), 16 Ch. D. 449. 


678. Or according to choice of grantee— 
Special limitation by covenant.|—-A grant of all 
ways, privileges, & easements to a certain mes- 
suage belonging or appertaining, or usually held, 
occupied, & enjoyed therewith, coupled with a 
covenent by the grantor, that he will permit & 
suffer the grantec at all reasonable times to have 
free access to certain pleasure walks situate in a 
different close, subject to such regulations for 
the general ordering of the walks as the grantor 
may think proper to make, & that he, the grantor, 
will keep the walks & the fences & gates belonging 
to them in good & proper repair & condition, does 
not confer upon the grantee a right to enter the 
walks at. the specific gateway used by the occupicr 
of the messuage at the time of the grant, so as to 
hinder the grantor from closing that gateway, & 
opening a new gate in a different part of the close. 





—SOMERVILLE (LORD) v. DAWsoNn (1849), 13 
I. T. O. 8S. 136. 
679. ——-- -——-.] — Pltfs. & deft. each pur- 


chased lands of one W., which were separated by 
a road over which a right of way reserved to each, - 
the freehold remaining in W., with a joint obliga- 
tion to repair it. In the conveyance to pltfs., the 
Jand purchased by them was described as con- 
taining 31 acres or thereabouts, ‘“‘ which with the 
abuttals & boundaries thereof were more par- 
ticularly described in the map or plan thereof 
affixed to & forming part of the indenture, together 
with full & free liberty, licence, & authority for 
said pltfs., their successors & assigns & tenants, 
& all persons coming to or going from the same 
lands & hereditaments, or any part thereof, to 
use & enjoy, with horses, carts, & carriages, or on 
foot, jointly or in common with others the person 
or persons for the time bcing entitled to the like 
liberties, licences, & authoritics respectively, the 
roads or ways leading to & from the same lands & 
hereditaments, as the same roads or ways are 
described in the said map or plan.’’ At the time 
of the conveyance, the land so purchased by pltfs. 
was separated from the road by a hedge in which 
were two gates, one at the upper, the other at the 
lower end of the road. Pltfs. removed the hedge, 
& built a wall with two gates therein, both at some 
distance from the spot where the old gates had 
stood. Deft. obstructed the access to these new 
gates, by excavating the road to the depth of 
between four & five feet :—Held: deft. was liable 
to an action at the suit of pltfs.; for, whether 
they were justified in altering the position of the 
caret or not, they were still entitled to the un- 

terrupted use of the way as granted to them. 
Semble: the grant was a general grant of a right 
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of way along the road & every pait thereof, & 

was not limited to a way through the old gates.— 

SoutH METROPOLITAN CEMETERY Co. 0. KDEN 

(1855), 16 C. B. 42; 25 L. T. O. S. 69, 100; 139 

K. R. 670. 

Annotations :-—Consd. Williams v. James (1867), L. 1. 2 
G. P. 577. Refd. Skull «. Glonister (1861), 16 (4. B. N.S. 
81; United Land Co. v. G. K. Ry. (1873), Le 2. 17 lq. 
158; Wood v. Saunders (1875), 10 Ch. App. 583, n.; 
New Windsor Corpn. v. Stovell (1884), 27 Ch. D. 665. 
680. -] — Pitf. in 1888 purchased 

Nos. 1, 2, & 3, H. Cottages, & certain land in the 

rear thereof, which property was conveyed to 

him by deed, together with a right of way on foot 
along the way or passage coloured blue in the plan 
on the deed, which passage ran from I’. Lane along 
the south side of No. 3 H. Cottages, to the above- 
inentioned land of pltf. This land was at the date 
of the conveyance, & had ever since been, used 
as w nursery garden. The passaye was for the 
greater part of its length about three feet wide, 
but grew to a width of about ten feet where it 
reached pltf.’s land, from which a gate about three 
feet wide opened on to it. Deft. had erected a 
building, partly on ccrtain adjoining Jand of his 
own, & partly on the wider end of the passage, 
thereby reducing it to a uniform length of about 
three fect, reducing the frontage of pltf.’s land on 
the passage by some seven feet, & preventing the 
erection by pltf. on his Jand of any greenhouse or 
other building which could open on the passage 
by any door unless it occupied the exact site of 
the three-foot gate :—Jleld: (1) the grant of the 
footway was not limited to a way suitable for the 
occupation of the land as a nursery garden, but 
gave a right to the reasonable use of the way, & 
any part of it, for all purposes ; (2) pltf.’s mode of 
access to his land was not limited to the gate, but 
he was entitled to access at whatever point was 
most convenient to himself; (3) deft.’s building 
was a substantial interference with pltf.’s right of 
way, & a mandatory injunction for its removal 

must be granted.—SKETCILEY 7. BERGER (1893), 

69 L. T. 754. 

681. 
521, ante. 

682. -] — By an indenture made in 
1892, the trustees of a scttlement under which 
pltf., then an infant, was tenant in tail male in 
possession of certain estates, conveyed a farm & 
lands having a frontage towards the sea, to defts.’ 
predecessors in title. here was reserved to the 
vendors, including the owner for the time being 
of the hereditaments remaining subject to the 
settlement, a right to repurchase part of the land 











——.] --- CoOKE v. INGRAM, No. 
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& the position & character of the fence, & the 
number, character, & position of the gates, in 
case the parties should differ about the same, to 
be scttled by arbitration, the arbitrator paying 
regard 1o the reasonable requirements & con- 
venience of both parties. By an indenture made 
in 1907, defts.’ predecessors in title reconveyed 
to pitf., then tenant for life of the hereditaments 
comprised in the settlement & remaining unsold, 
a part of the land conveyed by the indenture of 
1892, reserving a right of way over such part «& 
the road & promenade intended to be made 
thereon. The indenture of 1907 contained a 
covenant. by pltf. to erect a fence with gates 
therein, the character of which was sepeified in 
the indenture; & it was agreed that such fence 
& gates should be accepted in full satisfaction of 
the obligation to erect a fence with suitable gates 
contained in the indenture of 182. The rond & 
promenade, & the fence & gates, specified in the 
indenture of 1907, had in fact. been constructed 
& provided prior to the exccution of such in- 
denture. Subsequently defts. sold a part of the 
land remaining in them for building purposes &, 
the purchaser requiring them to give him reason- 
able access to the road, & promenade, they 
opened a new gate in the fence :-—Held : the obli- 
gation cast upon pltf. to provide a fence & gates 
did not operate so as to impose a qualification 
upon the easement over the road & promenade 
reserved to defts. & accordingly defts. were en- 
titled to access to the road & promenade at other 
points besides the site of the gates expressly 
provided for by the indenture of 1907. —GuULLFORD 
(KARL) v. St. Gekornanw’s GoLF Chun Trust, Utp. 
ie 85 1.3. Ch. 6643 1151. 179 ; 32-1. 1. RR. 
o7s. 


B. Limitations of User. 
(a) Right existing by Grant. 

683. Limited by construction of grant.| -—The 
owner of field A., who had a right of way over 
pitf.’s close, for the more convenient use of A., 
made a gateway from ficld T3. into A., mowed 
both fields, stacked all the hay in A., & some 
months after sold the whole hay to deft., who 
carried it all away over the said way. Pitf. 
brought an action of trespass, deft. justified under 
the right of way, & pltf. new assigned excess :-— 
Held: whether there had been an excess of user 
was not a question of law 3; but it was a question 


of fact for the jury whether the stacking & carrying 


for the purposes of constructing a road & pro- | 


menade along the sea coast, but the reconveyance 
of such part. was to be subject to a right of way 
f or the purchasers, including persons deriving 
title under them, over the road & promenade & 
subject also to an obligation on the repurchasers 
to erect & maintain a fence, with suitable gates, 
between the road, & the remainder of the land, 


the quantity of the land to be thus repurchased, | 
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683 1. Limited by cunstruction o 
grant.}—Where a right of way ed 
granted 88 appurtenant to certain 
ands, there is o right of unrestricted 





683 ii. 
of land from 
the latter h 


v. JAVORS (1888), 16 UO. R. 35.—CAN. 
.|-- A deed of conveyance 
Itf. to defta. recite 
determined to construct ; 
|. waterworks in their municipality, & 
required the land for buildings & other 


away was a reasonable & proper user of the way 
for the purposes of field A., or merely colourably 
so, & really for the purposes of field B.; & on 
their finding that the former was the case, deft. 
was entitled to the verdict on the new assignment. 

There is a distinction between the case of aright 
of way by virtue of a grant & that of one established 
by prescription, by virtue of user; in a grant the 
language of the deed is to be construed, &, in 
construing it we are not to forget the maxim that 
we are fo presume most strongly against the 





for dofts., theiremployees & others doing 
business on & nbout the said waterworks 
with teains & otherwise, from a cortain 
street, vtc., along a certain road, otc. : 
—Held : the grant of the right of way 
| gave to defts. & their employees foot- 

way, carriage-way, & way for horses, 


that . 





user of the way in connectio h the urposes connected with the water- 
beneficial enjoyment of the. Sarnia works, & that pitf. had agreed to gel]! but conferred no right of way upon 
to which it is appurtenant by ever them such land for such ourposes for Persons to whom defte. might ye 
part owner of the property, but such the consideration & subject. to. the or lcase the Se v. St. 
part ownership confers no right to conditions set forth. The grant was {HOMAS Ciry (1892), 23 O. R. 114.— 
rurthor burden the land over which to defta. & thcir assigns for ever, for CAN. 
eos cxiste by-using it in connection the purposes mentioned in the recital, 688 lil. .--A rightof way granted 
bk th other adjoining property to which of the land describod, with full right of as an casement incidental to a specified 
e privilege is not annoxed.—TELFER ingress & egress to & from thesaid lands property cannot be used by the 
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grantor; ... where you have a way by user you 
cannot extend the purposes beyond those for 
which it was used, & for which it might reasonably 
be inferred it would have been used if wanted at 
the time of the grant (WILLES, J.).— WILLIAMS 
v. JAMES (1867), L. R. 2 6. P. 5773 36 L. J.C. P. 
266; 161. T. 664; 15 W. R. 928. 


Annotations :-—Conasd. United Land Co. v. G. BE. Ry. (1873), 
I. R17 Kg. 158. 


Conservators v. Dixon (1875), 1 Ch. D..362; Wood ». 

Saunders (1875), 10 Ch. App. 583, n. Consd. Harris r. 

lower (1903), 74 L. J. Ch. 127; Bailey v. Holborn & 

Frascati, 11914) 1 Ch. 598. Refd. Sloan v. 

- 'T. 757; Pym v. Harrison (1876), 33 L. T. 

Finch v. G. W. Ry. (1879), 5 Hx. D. 254; New 

Windsor Corpn. v. Stovell (1884), 27 Ch. D. 665; Milner’s 
Safe Co. v. G.N. & City Ry., 11907] 1 Ch. 208. 

684. --——-.]|—-Lands were bought by the Crown 
under an Act enabling the Crown to buy lands for 
the purpose of fortifications, but providing that 
the lands were not to be built upon or sold. By 
an Act authorising a railway to be made through 
these lands, the railway co. were obliged to make 
level crossings giving access to part of the lands 
then a marsh or pasture. The Crown, under the 
authority of a subsequent Act, sold a part of the 
Jands, & the purchasers proposed to build houses 
thereon :—Held: the purchasers could build 
houses thereon, & the occupiers of the houses 
would be entitled to make use of the level cross- 
ings, & an injunction granted agains the obstruc- 
tion of the level crossings, but not so as to prevent: 
the co. from using the railway for the reasonable 
working of their traffic. 

Where a right of way is claimed by user, then, 
no doubt, . . . the purpose for which the way may 
be used is limited by the user; for we must judge 
from the way in which it has been used what the 
purposes were for which the party claiming has 
gained the right. But where a right of way is 
created by grant, or Act of Parliament, then it 
must depend upon the proper construction of the 
grant, or Act of Parliament, whether the right of 
way is to be used for all purposes, or for only 
limited purposes (MELLISH, L..J.).—~UNITED LAND 
Co. v. GREAT EASTERN Ry. Co. (1875), 10 Ch. App. 
HSE 3 44 1. J. Ch. 685 5 33 L. T. 292 ; 40 J. P. 
37; 23 W. R. 896, L. JJ. 

Annotations :—Distd. Neath Canal Co. tr. Ynisarwed Resolven 
Colliery Co. (1875), 10 Ch. App. 455, n._ Consd. New- 
comen v7 Colson (1877), 5 Ch. D. 133; Norton v. L. & 
N. W. Ny. (1878), 9 Ch. TD. 623; Finch v. G. W. ly. 
(1879), 5 Hx. ID. 254; Sketchley v. Berger (1893), 69 


, . ( 
LL. ‘T7564. istd. Gi. W. Ry. vr. Talbot, [1902] 2 Ch. 759. 


Consd. Harris vr. Flower (1904), 90 L. T. 669. Distd. 
Taff Vale Ry. tr. Canning, [1909] 2 Ch. 48. Apld. White 
*. Grand Hotel Mastbourne, |1913] 1 Ch. 113. Refd. 

Wood vt. Saunders (1875), 10 Ch. App. 583, n.; New 

Windsor Carpn. «. Stovell (1884), 27 Ch. D. 665; Mid. 

Ry. v. Gribble, [1895] 2 Ch. 129. 

685. ---—.] — (1) Deft., the owner of a house 
with a gateway & a paved road under it leading to 
a paved yard, & a vacant picce of ground at the 
rear, agreed to grant to pltf. a lease of the house & 
vacant ground & the appurtenances, with power 
to erect on the vacant ground a workshop for the 
purposes of his business as a gas engineer, & it 
was stipulated that pltf. should not obstruct the 
gateway. except for the purposes of ingress & 
egress. The workshop was erected, & the only 
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; & over the yard which were also the only approach 


to the stables of deft., who carried on business in 
adjoining premises. Deft.’s vans, before the 
agreement was entered into, had often stood in 
the yard when not. in use. Pitf. now alleged that 
deft. blocked up the gateway & yard with his 
vans, & prevented the access of carts & vehicles 
to his workshop :—Held: under the agreement, 


| pltf. had an implied right of way through the 
' gateway & over the yard for the reasonable pur- 


Apld. Wimbledon & Putney Commons ° 


poses of his business; that such right was general 
& not restricted; & that he was cntitled to an 


; injunction to restrain deft.’s obstruction. 


(2) The grant of a right of way per se & nothing 


| else may be a right of footway or it may be a 


i a 


i ce re ree 


we eee 


general right of way, that is a right of way not 
only for people on foot but for people on horse- 
back, for carts carriages & other vehicles, which 
it is a question of construction of the grant, & that 
construction will of course depend on the circum- 
stances surrounding, so to speak, the execution 

of the instrument (JESSEL, M.R.). 

Primé facie the grant of a right of way is the 
grant of a right of way having regard to the nature 
of the road over which it is granted, & the purpose 
for which it is intended to be used (JESSEL, M.Jt.). 
— VANNON v. VILLARS (1878), 8 Ch. D. 4153; 47 
L. J. Ch. 597; 38 I. T. 939; 42 J. P. 5163 26 
W. R. 751. 

Annotations :—-As to 1) Refd. Baxendale r+, North Lambeth 
Liberal & Radical Club, [1902] 2 Ck. 427. _ As to (2) Consd. 
Pettey v. Parsons, [1914] 1 Ch. 704. Refd. Milner's Safo 
Co. v. G. N. & City Ry., [1907] 1 Ch. 208. 

686. ——-.]}—NEW WINDSOR CorRPN. v. STOVELL, 
No. 1418, ante. 

687. }— A railway was constructed in 
1847, passing through certain lands from west to 
cast & thereby cutting off all access from the land 
on the north of the line to a public road which was 
diverted further south. On the sale of a portion 
of the land for the purposes of the railway the 
conveyance was followed by a grant to the Jand- 
owners of a right of way over a level crossing ‘* for 
themselves, their agents, servants & workpeople 
on foot or on horseback, & with carts, carriages, 
horses & other animals,’’ subject to the co.’s 
byec-laws relating to level crossings, ‘‘ for the com- 
modious use of the same crossing & the safe 
occupation of the lands thereto adjoining.” The 
construction of the level crossing restored the 
access to the diverted public road which the rail- 
way had cut off. For many years the crossing 
had only been used for agricultural purposes, but 
the owner of the Jand on the north of the railway 
having opened sandpits on his lands, a much 
yreater use of the crossing was made, & a traffic of 
a commercial character grew up. The railway 
co. brought an action to restrain deft. from using 
or allowing the crossing to be used in excess of 
the way in which it was used for agricultural 
purposes at the time of the grant :——Held : (1) the 
level crossing having been made for the purpose 
not only of joining severed parcels of land, but to 
provide access to a public road, & the grant being 
in wide terms, it was not a mere accommodation 
work or way for agricultural purposes, but a right 
of way for all purposes not incompatible with the 
running of trains on the railway; (2) it was not 
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uccess to it by vehicles was through the gateway | in the circumstances ultra vires of the railway co. 


grantee for the same purposes in re- 
spect to any other prope y.— NOBIN- 
SON v. PURDOM (1899), 19 C. L. T. 374; 
30 8. C. R. 64.—CAN. 


683 iv. .}—A conveyance of a 
right of way to a power & light co. for 
a pole line & any other purpose which 





1905), 11 B.C. 


it may use it for & the sole & absolute 
possession of the right of way does not 

vest the grantor of his right to 
cultivate the right of way in such 
manner as will not interfere with the 
co.’s poles or pole line.——TARRY ¢t. 
WeratT KOOTENAY POWER & LiIgut Co. 
( %. 229.—- CAN. 
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| s. Measure of enjoyment — Fixed 

at time of grant.)—The nature of the 

| enjoyment of an casement, at the timo 
of the grant, is the proner measure of 
enjoyment during the continuance of 

tho grant.— HEewaRrp ¢t. JACKSON (1874), 

i 21 Cir. 263.—CAN. 
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to make such a grant.- -SourTH EASTERN Ry. Co. ! Prescription Act, 1832 (c. 71), & at common law. 


v. COOPER (1923), 93 Ll. J. C. H. 292; 22 L. G. RR. 
109; 87 J. P. Jo. 816, C. A. 

688. Right of ‘* ingress, egress, & regress °’— 
Extent of.)|—A grant of a right of ‘ingress, 
egress, & regress,’ 1s a grant of a right of way 
from the locus a quo to the locus ad quem, & from 
the locus ad quem forth to any other spot to which 
the grantee may lawfully go, or back to the locus 
a quo. 

By a deed of conveyance from a railway co. of 
2 close of land the grantee was given a right of 
free “ingress, egress, & regress,” to & from 


certain private roads which bounded the close & . 


led to the railway station & on to public highways : 
— Held: the grantce was entitled to pass from the 
close to the private roads, & thence to the public 


highways, or in the reverse direction, & was not | the owner of the soil may enclose on each side of 


lnnited to passing from the close to the railway 


station, or vice versd.—SOMERSET v. GREAT | 
WESTERN Ry. Co. (1882), 46 lL. T. 883. 
Annotation : --Refd. White v. Grand Hotel, Eastbourne 


(1912), 106 L. T. 785 
On alteration of dominant tenement.) — Sec 
Nos. 735-7153, post. 


(b) Right claimed by Prescription. 


689. Claim ‘‘ ire et redire ’’—-Way intended for . 


all purposes—After verdict.|— WARNER v. GREEN 
(1701), 1 Com. 114; 92 KE. R. 989. 

690. Limited by user proved.|-~—(1) Evidence of 
a prescriptive right of way for all manner of car- 
riages does not necessarily prove a right of way 
for all manner of cattle. But it is evidence of a 
drift-way, for the jury to consider, together with 
the other evidence. 


et henestent of une Meee Is eviicnce sah ! the purpose of making shops, proposed to reduce 


right only commensurate with the user. 

(3) User of a way for carriages & hogs is primd 
Jacie evidence of a right of way for all cattle, & 
the onus of proving the restriction lies on the 
grantor. 

(4) A parson has the via or adibis over a farm 


with carts to bring home his tithe, bul he can | the reasonable enjoyment of their offices, & upon 


use if for no other purpose (MANSFIELD, C.J.). 
Qu. : whether a way of necessity is commen- 

surate only with the use to which the premises 

are applied at the time of the conveyance, or with 
all uses to which they may be converted after- 
wards.— BALLARD v. J)ySON (1808), 1 Taunt. 279 ; 

127 EK. R. 841. 

Annotutions :—As to (1) Consd. Allan v. Gomme (1840), 
11 Ad_ & El. 759; Serlf ». Acton L. B. (1886), 31 Ch. 1. 
679. Refd. Manifold v. Pennington (1825), 4 B. 
161; Newcomen v. Coulson (1877), 5 Ch. D. 133. 

Allan r. Gomme (1840), 11 Ad. & Kl. 75%. 


245. 


(2) Consd. 
Refd. Cowling v. Higginson (1838), 4M. & W. 


691. --——.;_-CoWLING v. HIGGINSON, No. 717, 
post. 

692. --—-.| —DarK v. HEATHCOTE, No. 337, 
ante. 

693. -——.]- -WILLIAMsv. JAMES, No. 683, aile. 





694, -——-.] 
No. 148, ante. 

_ 695. Limited by purposes for which acquired.|—- 
UNITED LAND Co. v. GREAT EASTERN JY. Co., No. 
O84, ante. 

On alteration of dominant tenement.]— See Nos. 
37, 38, ante. 


NEW WINDSOK CORPN. tv. STOVELL, 


(c) As to Time. 

696. During retention of certain lands--- Way 
ceasing on alienation.|-—ARDLEY v. St. PANCRAS 
GUARDIANS, No. 199, anle. 

697. To certain times of year—When land under 
cultivation.]|—Pitf. brought trespass for injury 
to his land. Defts. pleaded a right of way under 





' 
4 


11 


‘cient for the purpose.---STiick (IF. CO.) 


At the trial, after counsel for defts. had summed 


' up his evidence, the judge allowed an amendment 


by adding a plea of a limited right of way over 
pltf.’s land at such times of the year when ccrtain 
fields of defts. were under cultivation. <A verdict 
was entered for pltf. by consent on all the other 


; Issues, & the jury found the issue raised by the 


added plea for defts. :-- Held: the amendment 
was rightly alowed & the added plea was good in 
aw.--JONES cv. BULKELEY (L871), 24 L. 'T. 104. 


(d) Over what Portions of Tenement or Way. 
698. Over what portion of servient tenement — 


' Whether over all.|—-A private right of way over 


waste land, or a jine between two points, is not 
necessarily a right over every part of the land, & 


it, leaving a convenient way. 
It seems to be a question of law, whether, if 
' there is a private right of way over any land the 
: owners of the land can define or confine it within 
| reasonable limits (COCKBURN, C.J.).—Hurron vy, 
ITAMBORO (L860), 2 I. & HK. 218. 
— ---—.|—ChIFFORD 


: v WtoaAnn, No. 
783, post. 
700. — -- -|— Defts., who were the owners 
| Of a large building containing business oflices, 
| granted to pltifs. a lease for 21 years of a set of 
' offices in the building, & defts. covenanted to keep 
| in good repair the main walls of the building & 
the passages & other internal parts used in com- 
‘mon by the tenants of the various offices. The 
, building had an entrance door 10 ft. wide leading 
to a hall 17 ft. 9 in. wide which opened by an 


: archway 6 ft. wide into an inner hall. Pltfs., for 





the passage way from the entrance door through 
the hall to a uniform width of 6 ft. In an action 
for an injunction to restrain defts. from so doing : 
- Held: pitts. had not a right to go over every 
part of the surface of the hall, but had a right to 
a reasonable user of the way for the purpose of 


the evidence a passage 6 ft. wide was not suffi- 
& Co. 
wD. v. UWITy Orrices Co., Erp. (1906), 22 To b. I. 
667. 
701. Whether over whole width—-Grass borders.] 
—-Deft., the owner of a building estate, conveyed 
to the predecessor in title of pltf. one of the plots 


of ground on the estate, & in the conveyance 


. conveyed 


granted to him the right for himself, bis heirs, etc., 
to pass over the several roads made or to be made 
through the estate, in the same manner & as 
fully as if the same roads were public roads. Two 


! of the roads on the estate were forty feet wide, 


twenty feet in the middle being gravelled for cart 
& carriage traffic, & there being a strip of prass 
ten feet wide on either side. PIf., in common 
with other residents on the estate, was accustumed 
to walk along these grass strips to & from his 
house, which was built on the plot: of ground su 
as above stated. Deft. caused = six 
ditches or trenches, each about fifteen inches 
wide & ten inches deep, to be cut completely 
across the strips of grassland at the side of the 


‘ poad near pltf.’s house, the carth taken out of 


the ditches being banked up at the edges of the 
ditches, & pltf£.’s passaye along the strips was 
thereby rendered difficult & dangerous. PIitf. 
claimed an injunction against deft. to restrain the 
continuance of the impediments to his right of 
way. Deft. contended that pitf.’s right of way 
was the sane as that of the public along a highway, 
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& that public ways had similar ditches or trenches 
cut through the grass at their sides for drainage 
& similar purposes, & it was proved that in many 
rural roads in the district such ditches or “‘ grips ” 
were made :—Held: (1) the right of the public 
to use a highway extends to the whole road, & not 
merely to the part used as via trita; (2) these 
ditches if cut on a public highway would have 
amounted to a nusiance & obstruction, & therefore, 
as plitfis. had the same rights over the road as the 
public would have over a public highway, he was 
entitled to the injunction.—NIcOoL v. BEAUMONT 
(1883), 53 L. J. Ch. 853; 50 L. T. 112. ' 

Ways of necessity.|—-See Sect. 3, sub-scct. 2, 
trie. 

(ec) Purposes of Dominant Tenement. 
i. In General. 

702. General rule.|—In 1891 certain premises, 
coloured pink on the plan on the deed, were con- 
veyed to M., together with a right of way over 
Jand coloured yellow on the plan on the deed. 
The land coloured yellow was subsequently con- 
veyed to J., who covenanted to permit the use of 
the right of way. M. owned adjoining land, 
coloured blue on the plan, which abutted on a 
public highway & on which was a public-house, & 
erected assembly rooms partly on the land to 
which there was a right of way & partly on the 
adjoining land. The licensing m.uigistrates ob- 
jected to a gateway opening on the right of way, 
but in 1892 a wal! was built with an opening for 
a gateway 6 ft. 9 in. wide, this opening being 
temporarily closed with sliding scaffold boards. 
In 1894 the hereditaments formerly belonging to 
M. were sold to I"., together with the right of way, 
& in Dec. of that year the scaffold boards were 
removed to cnable building material to be taken 
along the right of way. In 1896 a further applica- 
tion to the magistrates to allow gates to be placed 
at the gateway was refused, & the magistrates 
insisted on the gateway being bricked up. 

In 1898 the premises, together with the right 
of way, were conveyed to G. In 1903 an opening 
was made in the wall & a gate 4 ft. 4 in. wide 
placed there, & materials for altering the premises 
were conveyed along the right of way. It was 
now proposed to sever-the assembly rooms from 
the public-house, & to use them for a factory, the 
only access to which was over the right of way. 

The present owners of the land coloured yellow 
contended that the right of way had been aban- 
doned ; or, if not, if it was used to buildings not 
wholfy erected on the dominant tenement, that 
the propos user was excessive :—Held: there 
had been no abandonment of the right of way ; 
but (2) the intended use would be an excessive 
user of the right of way. 

A right of way of this sort restricts the owner 
of the dominant tenement to the legitimate user 
of his right, & the ct. will not allow that which is 
in its nature a burden on the owner of the servient 
tenement to be increased without his consent & 
beyond the terms of the grant. I do not think 
that it makes any difference whether the right of 
way arises by prescription or grant. The burden 
imposed on the servient tenement must not be 
increased by allowing the owner of the dominant 
tenement to make a use of the way in excess of 
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the grant (VAUGHAN WILLIAMS, L.J.).—HARRIS 
v. FLOWER (1904), 74 L. J. Ch. 1273; 91 L. T. 816; 
21 T. L. R. 18, C. A. 

Annotation :—As to (2) Consd. Builey v. Holborn & Frascati, 

[1914] 1 Ch. 598. 

708. Access to land beyond dominant tenement.| 
—HOoweE tu v. Kina, No. 34, ante. 

704. -]—LAWTON v. WARD, No. 35, ante. 

705. ——— No other access available.|—Harnris 
v. FLOWER, No. 702, ante. 

706. Whether user bona fide for dominant 
tenement——Question for jury.|—-A right of way 
appurtenant to land passes to the tenant by a 
parol demise of the land, though nothing is said 
about it at the time of the demise. . having a 
right of way to a close, demised the close to B. 
The latter, being possessed of an adjoining close, 
upon which he was erecting certain houses, used 
the way for carting building materials to A.’s 
close for the purpose of using them upon his own 
land :—Held: it was properly left to the jury to 
say whether B.’s use of the road was a bond fide 
exercise of the right of way to A.’s close, or a mere 
colourable mode of getting to his own land.— 
SKULL v. GLENISTER (1864), 16 C. B. N.S. 813 3 
New Rep. 389; 33 I. J.C. P. 185; 9 L. T. 763; 
12 W. R. 554; 143 LE. R. 1055. 
Annotations :-—Consd. Williams v. James (1867), L. R. 2 

GC. P. 577. _ Distd. Finch v. G. W. Ry. (1879), 5 Ex. D. 

254. Consd. Harris vc. Flower (1904), 74 L. J. Ch. 127. 

Refd. Royal r. Yaxloy (1872), 20 W. Qi. 903. 

707. |—WILLIAMS v. JAMES, 
683, arte. 

708. Accommodation way-—No right to lay 
tramways.]—An estate was intersected by a canal 
under the powers of its Act, & an accommodation 
bridge was built by the co., over which a private 
road, leading across the property to a high road, 
was carried. Coal pits were opencd upon the 
estate, which, when the canal was made, had been 
used as a farm. For some time the coals were 
carried down to the canal by a tramway which 
did not: cross the bridge. The coal owners subsc- 
quently carried the tramway across the bridge, 
excavating the soil of the roadway on the bridge 
& approaches, in order to carry their coals to a 
line of railway on the other side of the property. 
An action for trespass having been comunenced, 
& a writ of injunction applied for by the canal 
company, the coal owncrs submitted in the action 
to judgment for £1 damages & costs, & gave an 
undertaking not to repeat the trespass complained 
of. The coal owners having a few months after- 
wards again laid down the tramway, but without 
breaking the soil on the bridge :—Held: inde- 
pendently of the undertaking in the action, by 
which the right of the canal co. had been recog- 
nised & established, defts.’ right of access to & 
passage over the accommodation bridge did not 
justify the making by them of uw tramway upon 
the bridge & the approaches thereto, & injunc- 
tion granted accordingly.—-NiEATH CANAL Co. 
YNISARWED RESOLVEN COLIMERY Co. (1875), 10 
Ch. App. 450, L. JJ. 

ii. Carriage of Goods. 

709. Carriage of goods from other or adjoining 
land—Hay.]—A private way by prescription to a 
certain close shall not be used for the purpose of 
carrying hay, which grew upon another close.—- 


WEBSTER v. BACT (1678), 1 Freem. K. B. 247; 
3 Keb. 848; 89 K. R. 177. 





No. 








right of way on foot through o passage | passengers in the user of a footway.— 
across deft.’s premises :-—Held : 
not eontitled to have any burdens 


¢ ; carried through the save such 197, 385.—IR. 
as would bo ordinarily carried by foot 


tf. | AUSTIN v. SCOTTISH WiDows’ FUND 


ASSURANCE SOCIETY (1881), 8 L. R. Ir. 


Part VII.—Ricuts or Way. 


710. ——— Minerals.)—(1) By a deed dated 
1630, W. & T. conveyed to L. & H. in fee-farm, 
certain lands in the township of A., ‘‘ excepting 
always & reserved out of the grant all mines of 
coal within the fields & territories of A. aforesaid, 
together with sufficient way-leave & stay-lcave 
to & from the said mines, with liberty of sinking 
& digging pit & pits.’”’ The grantors covenanted 
for themselves, their heirs & assigns,” to give & 
yield to the said 1.. & H., their heirs & assigns, such 
accustomed recompense for digging & breaking 
the ground with the fields & territories of A. 
aforesaid, in which any pit or pits for the getting 
of coal should thereafter happen to be sunk & 
wrought as formerly had been usually given & 
allowed there in like cases before.”’? By a similar 
deed of the same date the same grantors conveyed 
Jands in an adjoining township to other persons, 
Bb. & P., with a similar exception, reservation & 
covenant :—Held: it was not to be confined to 
such ways only as were in use at the time of the 
grant, & in such a direction as was then con- 
venient, but under the reservation in the convey- 
ance of Jands in A., the coal owners had no right 
to carry coals got in H.. over lands in A., although 
from part of the same mineral field. 

(2) In an action of trespass for making a rail- 
way over pltf.’s close, defts. justified under the 
above reservation of a way-leave;  pltf. new 
assigned that the trespasses were committed on 
other & different occasions, & for other & different 
purposes, & to a greater extent than was necessary, 
& in other parts of the close. ‘To this deft. suffered 
judgment by default :—-Held : on these pleadings 
it was not compctent for pItf. to contend that some 
species of railway was not within the reservation, 
but the question was, whether the direction or 
mode of construction of the railway were authorised 
by the reservation ; that is, such as were reason- 
ably sufficient for the purpose of getting the coal. 

Qu.: whether this reservation of a sufficient 
way-leave in 1630 gives a right now to make a 
railway, with cuttings, embankments & fences, 
so as to oust the occupier of the soil.—DAND 
v. Kinascorr (1840), 6 M. & W. 174; 2 Ry. & 
Can. Cas. 27; 0 L. J. Mx. 279; 151 KE. RR. 370. 


-fnnotations :—As to (1) Refd. Pheysey v. Vicary (1847), 
iM. & W. 484: Bostock v. Sidebottom, Sidebottom +r. 
Bostock (1852), 16 Jur. 1013; Rogers ». Taylor (1857), 

1 H. & N. 706; Hamilton v. Graham (1871), L. BR. 2 

Sc. & Div. 166. 4s tv (2) Consd. Bishop v. North (1843), 

11 M. & W. 418. . Neweomen t. Coulson (1877), 5 

Ch. D. 133. Distd. Bidder v. North Staffordshire Ry. 

(1878), 4 Q. B.D. 412. Consd. Finch ve. G. W. Ry. (1879), 
o Ex. 1). 254; Welldon +, Butterley Co., [1920] £ Ch. 130. 

Refd. ltogers v. Taylor (1857), 1 H. & N. 706; A.-G. v. 

Cambridge Consumers Gas Co. (1868), L. R. 6 Eq. 282. 

711. - — —.-.J—Durnam & SUNDERLAND 
Ry. Co. v. WALKER, No. 584, ante. 

712. ———.]— Pltf{fs. were copyholders of 
the manor of N, 

Deft. was lessee of collicries held of the manor : 
he was also lessee of mines under frechold land 
not within the manor. Deft. had a customary 
right, for which he paid an ouccupation rent, of 
using a railway over pltf.’s land, & an underground 
passage or crut, through the subsoil of pltf.’s land, 
for the purpose of carrying coal & ironstone from 
his copyhold mines. He used them, however, for 
the conveyance of his freehold minerals. TPtfs. 
applied for an injunction to restrain deft. from 











using the railway & crut for purposes other than ; 


the conveyance of the copyhold minerals. The 


"Meld : 


injunction was granted with costs.---EARDLEY v. | 


GRANVILLE (1876), 3 Ch. D. 826; 45 L. J. Ch. 
669; 34 L. T. 609; 24 W. BR. 528. 
-innotations :—Consd. 

358; Batten Pooll v. Kennedy, [1907] 1 Ch. 256. 


Powell v. Vickerman (1887), 3 'T. 1. R. 
Refd. 


lll 


Ruabon Beick & Torra Cotta Co. v. G. W. Ry., [1893] 1 
Ch, 427: G. W. Ry. v. Cefn Cribbwr Brick Co., (1894) 
2 Ch. 157: Dorry v. Sanders, [1919] 1 22: entd 


K. B. 223. ntd. 
Tucker v. Linger (1882), 21 Ch. D. 18; Webb v. Knight, 
Hedley v. Webb 


1901), 70 L. J. Ch.'663; Thomson r. 
St. Catharino’s College, Cainbridge, otc., [1919] A. C. 468. 
713. --—— |—H., being the owner of 

certain land & the mines thereunder, by indenture 
conveyed the surface to O., but he excepted & 
reserved a ‘‘ waggon or cart road ”’ of the width 
of eighteen fect, to be at all times thereafter kept 
in repair at his own cost & charges :—Held: these 
words would not enable II. to lay down a railroad 
or tramway for the carriage of coals raised from 
neighbouring collieries belonging to him. 

By a lease of mines the lessees were authorised 
to take & use “ full & sufficient rail & other ways, 
paths, & passages to & for the said lessees & their 
agents, servants & workmen, or others, ‘‘ to carry 
away ”’ all or any of the coal, cannel, slack, iron, 
& ironstone, the produce of the mines thereby 
demised or any other mines’’:—/J/leld: the 
lessees, by virtue of this clause, might lay down a 
railway for the carriage of coals raised by them 
from the pits of adjoining collicries worked by 
them, & they were not restricted to using the 
railway for the carriage of coals raised by or 
through the pits of the mines demised to them 
by the above-mentioned lease.— BLppER v. NoRTIL 
STAFFORDSHIRE Ry. Co. (1878), as reported in 
4Q. B.D. 412, C. A. 

_innotations :—-Refd. Rugby Portland Cement Co. 7. Le & 
N. W. Ity., (1908) 1 K. 8. 925. Mentd. Joicoy & Kdeon'‘s 
Kxors. » N. BE. Ry., (190711 K. 3. 402. 

‘——-- -—-— On ineclosure of common.] - Sce 
Commons, Vol. XL, pp. 60, 67, Nos, 913-916. 

714. --- - Over level crossing.| —Undcer Rail- 
ways Clauses Consolidation Act, 1815 (c. 20), for 
the construction by uw railway co. of ‘ accom- 
modation works ”’ for the benefit: of a landowner 
whose lund is severed by the railway, the land- 
owner is entitled to a convenient passage over the 
railway suflicient to make good, so far as possible, 
any interruption which the construction of the 
railway causes by severance in the working or 
use of his land, including any alteration or ex- 
tension of that working or use which could or 
ought to have been contemplated by the parties 
when tie accommodation works were made & 
accepted. A railway severed the land of a land- 
owner & crossed on the level a road belonging to 
him upon which he had a tramway by which 
goods & traflic from his land were conveyed to a 
neighbouring port. Ile had also allowed cvals to 
be conveyed along the tramway to the port from 
a colliery pot situate on his land. On the occasion 
of the purchase by the railway co. of the portion 
of the ruad crossed by the railway & of other land 
belonging to him taken by the co. the co. entered 
into an agreement with him that they would con- 
struct & maintain certain works * for the accom- 
modation of the owners & occupiers for the time 
being of the lands adjoining the railway.’’ These 
works included a level crossing for the tramway. 
The level crossing was constructed, & the co. 
entered into a deed of covenant with the land- 
owner in accordance with the agreement. The 
landowner’s successor in title afterwards claimed 
to be entitled to convey over the level e j 
goods & traffic brought on to her !and from other 
places, whether situate on her estate or not :— 
she was not entitled to use the level 
crossing for the purpose of conveying goods & 
traffic s0 as substantially to increase the burden 





‘of the easement by altering or enlarging its 


character, nature, or extent as enjoyed at or 
previously to the date of the deed of covenant, or 
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Sect. 6.-—User and enjoyment of rights of way: Sub- 
sect. 3, B. (¢) ty (F); (9), (A) & (1), & C.] 

as since enjoyed by her or her predecessors in 

title, if, owing to acquiescence or otherwise, that 

subsequent enjoyment was binding on the co.— 

GREAT WESTERN Ry. Co. v. TALBOT, [1902] 2 Ch. 

759; 71L. J. Ch. 835; 87 L. T. 405; 51 W. R. 

312; 18 T. L. R. 775, C. A. 

Annotations :—-Apld. Taff Vale Ry. v. Gordon Canning, 
11909] 2 Ch. 48. Consd. Whito v. Girand Hotel, East- 
bourne (1912), 82 L. J. Ch. 57. Refd. Tas Vale Ry. v. 
Jontypridd U. VD. C. (1905), 93 L. T. 126; S. i. Ry. v. 
Cooper (1923), 21 L. G. RR. 439. 


(f ) Agricullural Ways. 

715. Way for carriages & hogs-—Includes way 
et all cattle.|--BALLARD v. Dyson, No. 690, 
ante, 

716. Whether way for general purposes.|— <A 
right of way for agricultural purposes is a limited 
& qualified right of way, & does not, necesgarily, 





confer a right to use such way for general & | 


universal purposes. Where A. claimed & proved 
a right to carry corn & manure over the locus in 
quo -—Held: he had not, therefore, a general & 
unlimited right to carry lime, or the produce of a 
quarry over the locus in quo at all times, & for all 
purposesr.— JACKSON v. STACEY (1816), Holt, N. P. 
455, N. P. 

ane  -Distd. Allan v. Gomme (1840), 11 Ad. & El. 


717. ——-- Question for jury.]—'T'respass quare 
clausum Jjregit. Plea, a right of way for the 
occupiers of a close for 20 years, for horses, carts, 
wagygons, & carriages, at their free will & pleasure. 
Replication, traversing such right :—Held: (1) 


under this issue pltf. might show that deft. had a | 
right of way for horses, carts, waggons, & carriages | 


for certain purposes only, & not for all, & was not 
compelled to new assign; & might show that the 
purpose for which deft. had used the road, & in 
respect of which the action was brought, was not 
one of those to which his right extended; (2) 
evidence of user of a road with horses, carts, & 
carriages, for certain purposes, docs not neces- 
sarily prove a right of road for all purposes, but 
the extent of the right is a question for the jury, 
under all the circumstances of the case. COWLING 
v. HIGUINSON (1838), 4M. & W. 245; 1 Hor & 
Il. 269; 71. J. Ex. 265; 150 KH. R. 1420. 


«{nnotations :-—.t8 to (1) Consd. Skull v. Glenister (1864), 33 
L. J. ©. P. 185; Newcomen v. Coulson (1877), 5 Ch. D. 
133. As to (2) Distd. Allan v. Gomine (1840), 11 Ad. & 
Kl. 759. Apld. Dare v. Heathcote (1856), 25 L. Ex. 

245. Consd. Wimbledon & Putney Commons Conserva- 

tors v. Dixon (1875), 1 Ch. D. 362. 

718. No right to carry minerals.|—BRADBURN 


v. MorRIS, MORRIS v. BRADBURN, No. 38, ante. 


(g) Carriage Ways. 

719. No right for all cattle.]| 
Dyson, No. 690, ante. 

720. As evidence of a drift way.] 
Dyson, No. 690, ante. 

721. Includes carriages laden & empty.]—'l'o 
a declaration of trespass for breaking & entering 
pltf.’s close, deft. pleaded, that B. being seized 
thereof, as well as of another close adjoining, 
granted it to pltf., except a pathway six feet wide, 
through the locus in quo to the other close, for the 


BALLARD v. 





BALLARD 2. 
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owners & occupicrs of the latter to go, return, & 
pass as they had been theretofore used & accus- 
tomed to do; & that they had been used & 
accustomed to go, return & pass by themselves & 
their servants, & with horses, & that B. having 
conveyed that close & pathway to deft., he entered 
the locus in quo by himself & his servants, & with 
horses. Pltf. newly assigned that deft. had used 
the way for other & different purposes than the 
owners & occupiers undcr whom he claimed were 
accustomed to use it, to wit, with horses laden 
with & carrying bricks, stone, & other materials 
for building; & deft. pleaded to the new assign- 
ment, that they, under whom he claimed, were 
used & accustomed to use the way by themselves 
& their servants & with horses, for all lawful pur- 
poses whatsoever, for which reason, deft. used 
the way with horses laden with bricks & building 
materials, for the purpose of carrying them into 
his close to build, being lawful purposes, for which 
he had occasion as owner & occupier to use the 
way. Pitf. in his replication to that plea, stated, 
that they under whom deft. claimed, were not 
used & accustomed to use, & in fact did not use 
the way with horses laded with bricks & building 
inaterials :—J/eld : this replication was bad on 
special demurrer, as pltf. should have taken issue 
by stating that deft., & those under whom he 
claimed, had not a right to the way for all lawful 
purposes. 

If a person claims a right of way for carriages, 
it will apply to those which are laden as well as 
those which are not; & for these reasons I concur 
in thinking that the replication in question is 
bad (Park, J.).—IRICKEY v. YEANDALL (18214), 
2 Bing. 26; 9 Moore, C. P. 55; 130 E. BR. 214. 

722. Includes a footway.]——DAVIES v. STEPHENS, 
No. 4135, ante. 

723. No right to carry coals.]|—CowWLING v. 
FGGuiNson (1838), 4 M. & W. 245; 1 Horn & LI. 
269; 71L. J. Kx. 265; 150 BK. R. 1420. 

Annotations :-—Distd. Allan v. Gomme (1840), 11 Ad. & Kl. 
759. Expld. Wimbledon & Putney Commons Con- 
Rervators v. Dixon (1875), 1 Ch. D. 362. Distd. Newcomen 
v. Coulson (1877), 6 Ch. D. 133. —Refd. Dare v. Heathcote 
Santa 1H iG Kix. 245; Skull v. Glenister (1864), 33 
724. Includes room to turn. carriage.|—An 

indenture of lease demised to K. certain property, 

including a yard, together “ with the right of way ”’ 
for K., his exors., ctc., & his & their servants, 
horses, carts, & carriages, from D. street to the 
said yard & workshops, as by IK. then enjoyed :— 

Held: where the turning of a carriage or cart is 

necessary 1o the convenient enjoyment of the 

dominant premises such a right of turning over a 

piece of land may be a part of the right of way to 

the dominant premises._-KNOX v. SANsoM (1877), 

25 W. R. 864. 





(hk) Wayleaves. 

725. For carriage of minerals—-Whether in- 
cluding a waggon way.}-—PITv. CLAVERINTH (LADY) 
(1729), 1 Barn. K. 3B. 318; 94 E.R. 215. 

726. ——.]-—Under the grant of a free 
& convenient way for the purpose of carrying 
coals, among other articles, the grantce has a 
right to lay a framed waggon way. Under a 
grant of a way from A. to L. in, through, & along 
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PART VII. SECT. 6, SUB-SECT. 3.— verted their field into a timber depot PART VII. SECT. 6, SUB-SECT. 3.— 
B. (f). | & began to use the way across pltf.’s B. (g). 
a. No right to use for purposes of ; field for purposes connected with the b. Whether footway ineluded.] — 


timber trade. |}—- Vefts. had a right of way 
to their ficld through an adjoining field 
of pitf. Defts.’ field had been used for 
agriculture, & the way through pltf.’s 
field was uscd by them for ordinary 
agricultural purposes. Defts., con- 


Bom, 188.—IND, 


timber trade :—J/eld: 
to an injunction rest: 
using the way otherwise than for agri- 
cultural purposes.— DESAI BHAOORATI ?. | 
DESAI CHUNILAL (1899), I. 


Itf. was entitled 


d i all a oj ei 
ning defts. from Declaration alleged right of way in 


pitf. for horses, cattle, & carriages, & 
obstruction to saine, & on the trial this 
was the only claim set up. The 
judge in charging the jury, told them 
that if they shoud find a right of way 


L. I. 24 


Part VII.—Riants or Way. 


a particular way, the grantee is not justified in 
making a transverse road across the same.— 
SENHOUSBE v. CHRISTIAN (1787), 1 Term Rep. 560 ; 
99 E.R. 1251. 

{nnotations :-—Distd. Bidder rv. North Staffordshire Ry. 
: (1878), 4 Q. B.D. 412. Refd. Blakesley r. Whieldon 
(1841), 1 Hare, 176; Pwilbach Colliery Co. ¢. Woodman, 
[11915] A. C. 634; Talk Vale Ry. e. Cardit? Ry., [1917] 





1 Ch. 299. 

127. Whether for all purposes.|—DuhlHAM 
& SUNDERLAND Ry. Co. v. WALKER, No. 584, 
ante. 

728. ——  ——.. J —-Proup vr. Bares, No. 108, 
ante. 

(i) Footways and Other Ways. 
729. Accommodation way—No right to lay 


tramways.|—NEATU CANAL Co. v. YNISARWED 
RESOLVEN COLLIERY Co., No. 708, ante. 

730. Footways—No right to draw manure in a 
cart.]-—(1) In case for disturbance of a way, pitts. 
claimed a right for themselves, etc., on foot to 
go, return, etc., & also to lead & carry away 
manure, but proved only a grant of way on foot & 
for horses, oxen, cattle, & sheep: -Held: a 
variance, for the term “ lead,” so used, implies 
drawing in a carriage. 

(2) Pitfs. took issue upon a plea traversing the 
whole right claimed in the declaration. The 
right actually interfered with was that of carrying 
away manure with a wheelbarrow :- Held: assum- 
ing this privilege to be covered by the grant, pltfs. 
could not, by proving so much of the alleged right, 
entitle themselves to a verdict on the issue 
generally. 

‘* Leading’? implies drawing in a_scarriage. 
Pitfs. admit that they have no right to ‘S lead ”’ in 
that sense (PATTERSON, J.). 

If a grant had been put in conferring a right to 
“lead manure,” the term would have been con- 
strued according to the usual mode of leading, 
that is, by drawing in a cart (COLERIDUE, J.).- - 
BRUNTON @. LlALDT (1811), 1 Q. B. 792; 1 Cal. & 
Dav. 207; 10 lL. J. Q. B. 258; 6 Jur. 3105 118 
KK. R. 1831. 

731. —--— Whether inclusion of carriage way.| 
—- WATTS v. KELSON, No. 250, arte. 

732. & way for horses.|-—In a 
lease the lessor demised certain hereditaments, 
together with free liberty & right of way & passage, 
« of ingress, egress, & regress to & for the lessees 
« lessee, their or his workmen «& servants, & all & 
every other persons & person by their or his 
authority or permission, from time to time, & at 
all times during the continuance of the lease, by, 
through, & over a certain roadway or passage, 
Jointly with the lessor & other the tenant or 
tenants, or occupier or occupiers for the time 
being of the adjoining land :—Held: this gave a 
right of way for foot passengers only, & did not 
extend to horses & carts.—COUSENS 7. Rosi 
el ), L. R. 12 Eq. 366; 24 1. T. 820; 19 W. R. 
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733. Tithe ways—Whether confined to removal 
of tithes..—BanLarp v. Dyson, No. 690, ante. 
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734, --—-- ~— -—.]—-Unless a tithe owner has a 
right of way to carry tithe off titheable lands 
Within his parish, by grant of the owner of the 
fee or by prescription, he has primd facie only a 
Tight to use such road for that purpose as is used 
at the time by the occupier to carry off the other 
nine-tenths ; & if he has any further right to use 
any other way from the particular close, because 
used by the occupier for other agricultural pur- 
poses, or for more convenient use of the close, 
though not for the purpose of carrying off the 
crop. that right can only exist while such way 
continucs, without being stopped up by the 
oecupier.— JAMES vt. Dops (1833), 2 Cr & M. 
2663 4 Tyr. 1013 3 1. J. x. 473 149 1. RR. 760. 


C. Alleration of Dominant Tenement. 

See, generally, Part VI., Sect. 2, sub-sect. 2, 
]). (a), ante. 

785. Whether corresponding alteration of user 
permissible-—Interpretation of grant.|—A deed 
reserved to deft. a right of way over a yard ‘ to 
the stable & loft over the same, & the space or 
opening under the loft, & now used as a wood- 
house,”? & also the use of the yard “ in common 
with pltf. & his tenants for the time being, it 
being the intent that the whole of the yard should 
lie open & undivided as the same then was, 
without any other building to be erected thereon, 
®& the yard should be used in common by the 
occupiers of pitf’s & deft.’s messuages, in the 
same manner as the tenants thereof had been 
accustomed to use the same.” 

Defts. converted the loft & the space thereunder, 
which had been used as a woodhouse, into a 
cottage :—-HMeld: (1) the deed did) not justify 
deft. in using the yard after the cottage was built, 
for that such a user was not the accustomed user 
Which had been reserved; (2) the reservation of 
the way “to the space or opening under the loft, 
& now used as a woodhouse,”? was to be taken as 
identifying the locality, & confining the way to a 
piece of open ground gencrally, & not specifically 
to a woodhouse 3) but that the conversion of the 
open space to a cottage was an alteration of 
substance, & deft. had no right) of way to the 
cottage. ALLAN v. Gomori: (1840), 1) Ad. & Hl. 
Too 3 3 Pern & Dav. 5813 0 1. J. QQ. B. 258 5 118 
kK. R. 602. 

Annotations: 4a to (1) Consd. Wenning ¢. Burnet (1852), 
8s Exch. 187.. Distd. Newcomen xr. Coulson (1877), 6 
Ch, D. 133. Consd. Finch ¢. G. W. Ry. (1879), 5 Ex. 2D. 
vod. Refd. Skull vo. Glenister (2861), 16 C2 Bo NOS. 813 
United Land Co. «. Gi. KK. Ry. (1873), La. 2. 17 Kg. 1o8 : 
Milner’s Safe Co. er. G. N. & City Ry., 11907) L Ch. 208 3 
White vt. Grand Hotel, Eastbourne, (1913) bo Ch. 213. 
aia ty (2) Consd. Wimbledon & Putney Conunons Con- 
servators v, Pixon (1875), L Ch. PD. 362; White vr. Grand 
Hotel, Eastbourne, [1913] 1 Ch. 113. Refd. Finch v. 
Ga. W. Ry. (1879), 5 kex. D. Zod. 
736. -—— —---—.]--lIMNNING No. 

145, ante. 

7137. ----— -.|-—A lease contained a cove- 
nant to do nothing to the annoyance or damage 
of the Jessor or his adjoining tenants or occupiers. 
The Jease granted a right of way over a certain 
passage as then used & enjoyed by the lessee. At 


? BURNET, 





for carriages, cattle, or foot passengers, 
pitf. should have a verdict :—Held : 
4n erroncous direction, & a new trial 
should be ordered.— MCROBERTS 0. 
McBRIDE (1875), 3 Pug. 48.—CAN. 


PART VII. saa 6, SUB-SECT. 3.— 


ec. Alleyway—Whether right to carry 
coals.) —A store, two rooms & cellar 
connected with the store by hatech- 
Way & stairs were leased to pitfs., 
With the privileges & appurtenances 


J .—-VOL. XIN . 


thereunto belonging.’’ The rooms 
comnmunicated with the store, & a door 
in one of the rooms opened off an 


; alleyway leading from the strect to the 


‘ pear of the premises. 


A coal shute to 
the cellar also opened off the ulley way, 


which was .ufficiently wide to sllow . 


coal being carted to the shute. The 
alleyway was part of the lot upon which 
the demised premises were, & was in 
the ownership & possession of deft. 
lessor at. the date of the lease. For 
many years previous to the lease the 
door off the alleyway had been used 


by occupiers of the premises, Including 


' deft., who war In occupation at the 


date of the lease, & coal had always 
been carted by them to the shute, 
Deft. sought to bulld nyo the alloyway 
to the extent of blocking up the alley- 
way door & preventing access to the 
shute by carts: Jleld: the tenant 
was entitled to the unimpaired use of 
the alleyway since it was in use at the 
date of the lease as an casement be- 
longing to the premuser.-——JONES 7p, 
oa (L806), 1 N. B. Kg. Rep, 250, 


I 
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Sect. 6.—User and enjoyment of rights of way: Sub- 
sect. 8, C. & D. (a) & (6). 

the date of the lease the lessee used the passage 
for the purposes of a business carried on in the 
premises, & the lessor, who occupied the adjoining 
premises, used to lock the gate of the passage in 
the evening, & keep it locked until the morning. 
Many years afterwards the lessee’s representative 
turned part of the business premises into a place 
for entertainments, & claimed a right of entry to 
his premises at all hours. The lessor’s repre- 
sentative filed a bill for injunction against the 
nuisance, & against being prevented from locking 
the gate at night :—Held: he was entitled to the 
injunction asked for.—QOoOLLINS v. SLADE (1874), 
23 W. R. 199. 


Annotation :--Distd. Baxendale v. North Lambeth Liberal 
& Radical Club (1902), 87 L. T. 161. 
788. -|\—In 1883, F., applts.’ pre- 








decessor in title, & P., resp.’s predecessor in title, 
who were owners of adjacent properties, made a 
verbal agreement by which I. agreed to set back 
a party wall which bounded his property in order 
to give P. a more convenient access by widening 
a private road on his property, & P. agreed to 
give F. a right of way along the road to a gate 
nine feet wide, to be made in the wall to give 
access to the back of the property. In 1911 
applts. widened the gate to fifteen feet, & set 
back the party wall:—HAHeld: under the agree- 
ment they had no right of access except by a gate 
of the original width in the original place.— 
GRAND Horer, FASTBoURNE, Lip. ». WHITE 
(1913), 84 L. J. Ch. 988 ; 1101. T. 209; 58 Sol. Jo. 
117, H. L.; affg. S. C. sub nom. WHITE v. GRAND 
Tit Ge EASTBOURNE, Lip., [1913] 1 Ch. 113, 

Je e 
Annotatio:s :—-Refd. Bailey v. Holborn & Frascati, | 

1 Ch. 598; Vino v. Wenham (1915), 84 L. J. Ch. 91 

739. --——- Under statute.]---UNiTEn LAND 
Co. v. GREAT HKASTERN Ry. Co., No. 684, ante. 

740. -—— —-—— -——..|--By an award under 
an Inclosure Act, it was directed that certain of 
the allottees & the owners for the time being 
of their allotments should for ever thereafter have 
a way-right & liberty of passage for themselves, 
their respective tenants & farmers, as well on 
foot as on horseback, & with their carts & carriages, 
«&. to lead & drive their horses, oxen, & other cattle 
from the common highway over the east end of 
the allotments to their respective allotments, 
doing as little dumage to the soil or the corn, 
grass, or herbage, as might be, & in case the 
allottees should “ street out” the way, that the 
same should always remain cleven yards wide, 
but the road was not to be a way of right for any 
other persons whomsoever than as aforesaid. 
The owner of one of the allotments commenced 
building houses upon it, & began to lay down a 
metalled road where there had only becn an 
ordinary cart track over the adjoining allotments : 
—Held: the allotteces were not confined to the 
use of the road for agricultural purposes only, 
but were entitled to construct a substantial road 
way suitable for the purposes to which the land 
was now in course of being applied. 

It is said the provision that the allottees shall 
do as little damage as may be to the soil or the 
corn, grass, or herbage, prohibits what is now 
being done. ...I1t appears to me that these 
words by no means limit the right of the grantee 
i 1} the way for all reasonable purposes (.J ESSEL, 
It was conceded to be the principle of law that 
the grantee of a right of way has a right to enter 


1914) 
3. 
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upon the land of the grantor over which the way 
extends for the purpose of making the grant 
effective, that is, to enable him to exercise the 
right granted to him. That includes not only 
keeping the road in repair but the right of making 
a road (JESSEL, M.It.).—NEWCOMEN v. COULSON 
(1877), 5 Ch. D. 183; 46 L. J. Ch. 459; 36 L. T. 
385; 25 W. BR. 469, C. A. 
Annotations :-—Folld. Yinch v. G. W. Ry. (1879), 5 Ex. 


D. 
254. Consd. Harris v. Flower (1904), 90 L. T. 669. Befd. 
Now Windsor Corpn. v. Stovell (1884), 27 Ch. D. 665. 


741. Grant of unrestricted use.|— 
Where there is an express grant of a private right 
of way to a particular place to the unrestricted 
use of which the grantee of the right of way is 
entitled, the grant is not to be restricted to access 
to the land for purposes for which access would 
be required at the time of the grant. By an 
inclosure award a road was set out as a carriage 
road & drift way from a highway to certain of the 
inclosed lands. Defts., a railway co., acquired 
some of these lands, & built a cattle pen thereon 
adjoining their railway, & used the road for the 
passage to & from the highway of cattle that were 
to be or had been conveyed on their railway, such 
user being much greater than the user at the time 
of the grant, which was exclusively for agricultural 
purposes :—Held: this was a lawful user on their 
part, & they were not restricted to the user which 
existed at the time of the grant.— FINCH v. GREAT 
WESTERN Ry. Co. (1879), 5 Ex. D. 254; 41 L. T. 
7381; 44J.P.8; 28 W. ht. 229. 


Annotations :-—Distd. Harris vr. Flower (1904), 74 L. J. Ch. 
127. Refd. New Windsor Corpn. v. Stovell (1884), 27 
Ch. D. 665; Taff Valo Ky. v. Gordon Canning, [1909] 2 


Ch. 48. 

742. ———— Not in contemplation of grantor.] 
—MILNER’S SAFE Co., Lip. v. GREAT NORTHERN 
& Ciry Ry. Co., No. 288, ante. 

743. -—— ——— Substantial increase of servitude 
—Such increase a question of fact.;—Where a level 
crossing has been made under sect. 68 of Rail- 
way Clauses Consolidation Act, 1845 (c. 20), to 
connect agricultural Jands severed by a railway, 
the landowner’s future user of the crossing is not 
restricted to the purposes, such as agricultural 
purposes, for which it was used at the time the 
railway was constructed ; but he is not entitled 
to use it so as substantially to increase the burden 
of the casement by altering or enlarging its 
character, nature, or extent as enjoyed at that 
time. Whether the change of user increases the 
burden is a question of fact in each case. 

For many years after the time it was made an 
agricultural level crossing was used for the occa- 
sional passage of sheep & cattle, the keys of the 
gates being borrowed from a neighbouring signal- 
man, who kept the signals at danger till the 
animals had crossed. 

The neighbourhood having changed its agri- 
cultural character, the landowner let a field to a 
tennis club, who claimed the gates & used the 
crossing daily in large numbers. It was proved 
that this user was exceedingly dangerous to~the 
club members, & would subject the railway co. to 
a greatly increased strain & burden in watchi 
their line & managing their traffic so as to avoi 
accidents :—Held: this user was unlawful, & 
would, if necessary, be restrained by injunction.— 
TaFF VALE Ry. Co. v. GORDON CANNING, [1909] 
2 Ch. 48; 78 L. J. Ch. 492; 100 L. T. 845. 


Annotations :—Folld. S. E. Ry. v. Cooper (1923), 21 L. G. R. 
439. Refd. White ». Grand Hotel, Kastbourne (1912), 


82L J. Ch. 57. 

744. Reasonable user question for jury.]— 
LIAWKINS v. CARBINES, No. 779, post. 

745. Under prescriptive right—Not sup- 

















Part VII.—Riauts or Way. 


ported by evidence of such user.|—-WIMBLEDON & 
PUTNEY COMMONS CONSERVATORS v. Drxon, No. 
37, ante. 

7146. -J—In an action for trespass 
over pltf.’s yard, at the back of deft.’s house it 
was found that for upwards of twenty years, 
during which deft. had occupied his house as a 
dwelling-house, he had possessed a right of way 
across the yard to his back door for himself & his 
friends. During the last two years deft. had 
opened a small shop in one room of his house, & 
a few customers had crossed the yard for the pur- 
pose of going to the shop by the back door. Upon 
the plea to a new assignment to the plea of the 
right of way, the jury had found for pltf. :---Held : 
this was not such an alteration in the dominant 
tenement that the facts could constitute an excess 
of deft.’s user of his right of way; & the verdict 
must be entered for deft. on the new assignment.— 











SLOAN v. HoOLLipAy (1874), 30 I. T. 757; 38 
J. P. 662. 
747. ———.] — BRADBURN »v. MonRiIs, 


Mornkis v. BRADBURN, No. 38, arte. 

748. Right extinguished.]|—ALLAN v. GOMME, 
No. 735, ante. 

749. Capable of being revived.|—MILNER’s 
SAFE Co., Lop. v. GREAT NORTHERN & Ciry Ky. 
Co., No. 288, andle. 


D. Construction, Alteration and Repair of Ways. 
(a) Construction and Alteration. 


750. Construction—Liability for—On grantee.]| 
— OSBORN v. WISE, No. 601, ante. 











751. -——.]— INGRAM v. MOoRE- 
CRAFT, No. 769, post. 
752. —-— Right of way to house—Laying flag- 


stones in front of house door.|—-A. granted to B., 
his heirs & assigns, occupiers of certain houses 
abutting on a piece of land about cleven feet wide, 
which divided those houses from a house then 
belonging to A. the right of using the piece of land 
as 8 foot or carriage way; & gave him “ all other 
liberties, powers, & authorities, incident or appur- 
tenant, needful or necessary to the use, occupation, 
or enjoyment of the road, way, or passage ”’ :— 
Held: under these words B. had a right to put 
down a flagstone upon this piece of land in front 
of a door opened by him out of his house into 
this piece of land. 

At common law, the right to repair is incident 


to the grant of a way (HEATH, J.).—--GERRARD v. | 


aa (1806), 2 Bos. & P. N. R. 109; 127 H.R. 
565. 
wf eaten :~-Mentd. Cardigan v. Armitage (1823), 


273 

753. —-— Right to enter grantor’s land.|]—- 
NEWCOMEN v. COULSON, No. 740, ante. 

754. Method of—Whether reasonable. -- 
‘Question for jury.]—Waste lands, under which 
there are mines of coal, are inclosed by virtue of 
an Act of Parliament, giving to the Jord one- 
sixteenth part of the whole, & reserving to him a 


-&C. 





right to make all convenient & necessary ways | become public. 


ae had not passed. An assignce of that lord | subject: 
made & waggon-way across an allotment, & dug ' the way 


over the lands that were waste, for getti & 
carrying away the coals, to be made at his, free 
will & pleasure in as beneficial a manner as if the 


= mmenmenee a ee ae - ee do ete 
- - ae 
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: | construct alon 
d. Construction— Old way rendered | 4 
impracticable by owner of servient tene- 


——Where resps. were declared entitled | 
2 P gra of a servitude road, eho 
ad been rendered impracticable by ‘ in 
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up the adjoining soil to raise the low parts of the 
ground to form a level road :—Held: (1) the 
question for the jury was, whether or not the road 
made was such as a prudent man would have 
made over his own land ; (2) he had a right to take 
the adjoining soil to make it a level one.----AB80N 
v. FENTON (1823), 1 B. & C. 195; 1L. J. 0.8. K. B. 
94; 107K. BR. 73. 

755. Alteration—Digging a trench—For pur- 
pose of drainage.|—Dikk & DUuNSTON’S OASE 
(1586), Godb. 52; 78 E.R. 32. 

756. Making a transverse road.|—SEN- 
HOUSE v. CHonisTiAN, No. 726, ante. 

757. --—-— To suit modern requirements—Way- 
leave for coals granted in 1630.)—DANpD v. KINas- 
COTE, No. 710, ante. 

758. Grantor having notice of—When 
estopped from objecting.|—-Where 4 passage was 
not included in demised premises, but the lessee 
had a right of way over it to his shop, the lessor, 
who knew that the lessee was repairing the passage, 
by his conduct, encouraged the lessee to spend 
money on the passage under the mistaken belief 
that he had a right to do so, & also allowed tho 
lessee 10 put up a signboard before the execution 
of the lease :—Held: the lessor was not entitled, 
after all the work had been completed, to set up 
his legal right to the passage, & to compel the 
lessee to restore the passage to its original state, 
& to remove the signboard.—Civil SERVICE 
MUSICAL INSTRUMENT ASSOCN., LID. v. WHITEMAN 
(1899), 68 L. J. Ch. 484; 80 L. T. 685; 63 J. P. 
4413; 43 Sol. Jo. 507. 

(b) Repair. 

See Part V., ante. 

759. General rule.|-—Case for obstructing a 
| tight of way between two specified lermini over a 
' close called the Terrace Walk. The way was 
| claimed as appurtenant to a messuage, in general 
| terms, without reference to any obligation to 
| repair. On the trial of an issue joined on a 
i traverse of the right of way, the easement proved 
| was a right to pass forwards & backwards over 
| 
| 
| 











every part of the close, & not merely between the 

lermini specified in the declaration; & it was 

shown that the easement was enjoyed under a 

grant thereof to D., his heirs, tenants & assigns, 
| & to certain other persons, “ he, they & every of 

them, from time to time, contributing & paying 
a ratable share & proportion towards repairing & 
' amending the Terrace Walk” :—Held : (1) no 
| variance, the easement proved being only larger 
| than the easement alleged, & not different in 
_ kind; (2) the obligation to repair was not in the 
| nature of a condition precedent, & necd not be 
alleged in the declaration. 

The casement was granted in 1675; there was 
evidence that, for ten years next before the com- 
' mencement of the action, part of the way claimed 


| had become public :—Jeld : (3) it was not neces- 


the acts of applt., to a road alon 
specified route, & a 
t 
practicable & convenient road & drift, 
on appeal the ct., whilst affirming the 
judgment below in other respects, 
relieved applt., on payment of 
resp., from the obligation of construct- | 
g@ any road or drift.—RUBIDGE ¥. . 


pit. was ahdared to 


| sary to state in the declaration that such part had 


That [the liability to repair] is not a condition 
incident by law to the grant of a right of way: it 
is not even an obligation to which the grantec 1s 

it is no more than this that if he wants 
to be repaired he must repair it himself 
i McCape & Sons (1913), App. D. 433.— 
6. Alteration —Way originally de- 
nitely set oul—Consent eA 
ine-of way when definitely set out 
cannot subsequently be altered without 
consent.— DHUNDIRAJ, ETC. 4. {- 


CHANDRA (1922), I. L. Rh. 46 Bom. 
910.—IND. 
12 


at route ao safe, 


oe wee 


20 to 
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Sect. 6.— User and enjoyment of rights of way: Sub- 
sect. 3, D. (b). Sects. 7 & 8. 


6 teen coe 


(COLERIDGE, - J.).——DUNCAN U. ‘Lovucu (1845), 6 
Q. B. 904; 14L. J. Q. B. 185; 41. T. 0. S. 356; 
9 Jur. 346; 115 BH. RB. 341. 


760. Right of grantee to repair.|--GERRAKD v. | 


Cookk, No. 752, ante. 
761. Liability of grantor.| 

croFr, No. 182, ante. 
762. ——— By agreement.]-—TAYLOR v. WHITE- 

HEAD, No. 765, post. 
. Express or implied.|—It was 
contended that, according 1o the common law, 
the person in cnjoyment of an easement is bound 
to do the necessary repairs himsclf. That may 
be true with regard to easements in general, but 
it is subject to the qualification that the grantor 
of the easement may undertake to do the repairs 
either in express terms or by necessary implication 
(Bowen, L.J.).—-MILLER v. Hancock, [1893] 2 
Q. B.177; 69 L. IT. 214; 573. P. 758; 41 W. R. 
ra 9T. L. R. 512; 87 Sol. Jo. 558; 4 R. 478, 
» A. 

Annotations :—Consd. Huggett v. Miers, [1908] 2 K. B. 278. 
fd. Powell v. Thorndike (1910), 102 L. T. 600; Fairman 
v. Perpetual Investment Bldg. Soc., [1923] A. C. 74. 


Mentd. Hopkins v. G. BK. Ry. (1895), 60 J. P. 86; Blake 
v. Woolf (1898), 47 W. . 8; Hargroves, Aronson v. 


POMFRET RI- 





Vv. 











reste e {1905) 1 K. BB. 4723; Cavalier vr. Pope, [1906] 
A. C. 428 3 Lewis v. Ronald (1909), 101 L. T. 534 ; Lucy 


v. Bawden, [1914] 2 K. B. 318; Dobson v. Horsley, [1915] 

1 K. 18. 634; Groves v. Western Mansions (1916), 33 

TL. R763 Hart v. Rogers, [1916] 1K. B. 646; Dunster 

a. Wollin, (1918) 2K. B. 795; Murphy ®” Hurly, [1922] 

1A. © 869; Cockburn o. Smith (1923), 40 Mh. L. . 113. 

764, -—— -|—-It is cle .r that, as a 
general rule, the yrant of an easement imposes no 
obligation on the owner of the servient tenement 
to do anything in the nature of repair. Anything 
that may be requisite for the enjoyment of the 
easement by way of repair must be done by the 
owner of the dominant tenement for himself ; 
but the statement of the Jaw on the subject by 
Lorb MANSFIELD in Taylor v. Whitehcad, No. 765, 
post, which was referred to by Bowen, L.J., in 
Miller v. Hancock, No. 7638, ante, is to the eltect 
that, though by the common law he who has 
the use of a thing ought to repair it, the grantor 
may bind himself. Therefore we start in such a 
case with the position that, unless there be cir- 
cumstances which point to the contrary con- 
clusion, any repair which may be neccessary, 
would have to be done by the tenants. It was, 
however, pointed out in, Aziller v. Hancock, No. 
763, ante, that there may be cases in which, either 
by express agreement or by necessary implication, 
the landlord of premises, let as these were, con- 
tracts with the tenants to do any repairs which 
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more than repairs; but it appears to me that, 
unless such a contract could be shown to have 


i been made by the landlord, either in express terms 


or by necessary implication, there would be no duty 
cast upon the landlord in such a case to repair 
(Sin GoRELL BARNES, P.).--—-HuUGGETT vr. Miers, 
[1908] 2 K. B. 278; 77 1.. J. K. B. 710; 99 L. T. 
826; 24 T. L. R. 582; 52 Sol. Jo. 481, C. A. 

Annotations :-~-Refd. Lucy v. Bawden, [1914] 2 K. B. 318 ; 

Dobson v. Horsley, (1915] 1 K. B. 634; Dunster v. Hollis, 

11918] 2 K. B. 795; Fairman v. Perpetual Investment 

Bldg. Soc., [1923] A. C. 74. Mentd. Lewis v. Ronald 

(1909), 101 L. T. 534; Powell ». Thorndike (1910), 102 

L. T. 600; Hart v. Rogers, [1916) 1 K. B. 646; Murphy 

tv. Hurly, [1922] 1 A. C. 369. 

765. Liability of grantee—-At common law.|— 
(1) It is not a good justification in trespass that 
deft. has a right of way over part of pltf.’s land, 
& that he had gone over the adjoining land, 
because the way was impassable from being 
overflowed by a river. 

(2) I entirely agree that by common law he 
who has the use of a thing ought to repair it. 
The grantor may bind himsclf; but here he has 
not done it (LORD MANSFIELD, C..J.). 

If this had been a way of necessity the question 
would have required consideration ; but it is not 
so pleaded (BULLER, J.).—TAYLOR v. WHITEHEAD 
(1781), 2 Doug. K. B. 745; 99 i. R. 475. 
Annotations :— As to (1) Refd. Weston ¢. Foster (1836), 2 

Bing. N. C. 701. As_to (2) Apld. Miller »v. Hancock, 

f1893) 2 Q. B. 177. Consd. Jones v. Pritchard, [1908] 

1 Ch. 630. Apld. Lucy v. Bawden (1914), 110 L. T. 580. 

Refd. Bullard v. Harrison (1815), 4M. & 8S. 387; Huggett 


v. Miers, [1908] 2 K. B. 278.) Generally, Mentd. Thomas rv. 
Jonor (1838), 1 Horn & H. 204. 


766. ——-- —--——.] --MILLERK v7. ITANcock, No. 
763, ante. 

767. -——  s- -——.] —Hvacrrr » Mrers, No. 
764, ante. 

768. —--— Under express agreement.] — DUN- 


CAN ?. Loucu, No. 759, ante. 

769. ——— -——..|—Semble: where one grants 
to another a right of way the latter must bear the 
expense of making it available by forming the 
road, keeping it in repair, & erecting the necessary 
fences.— INGRAM Vv. MORECRAFT (1863), 33 Beav. 
49; 55 BE. bh. 284. 

770. Right to enter land of grantor.|— 
NEWCOMEN 2. COULSON, No. 740, ante. 

771. Liability of occupier of servient tenement.| 
—In an action on the case for not repairing a 
private road leading through deft.’s close, it is 
sufficient for pltf. to allege that deft. as occupier 
of the close is bound to repair. But if the deft. 
prescribe in right of his own estate, he must show 
the estate in right of which he claims the privilege. 
Ere SMITH (1790), 38 Term Rep. 766; 100 

q. R. 848. 








may be necessary, or possibly to do something | 4nnotation:—Refd. Powell v. Salisbury (1828), 2 Y. & J. 391. 
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{. Liability of grantor—By agrce- 
ment—Subsequent performance rendered 
illegal.J—In 1911, deft. conveyed to G, 


-- ce -—--—- 


——— ——— 


-——KERRIGAN ?. HARRISON (1920), 47 
O. lL. RR. 5648; 54 DD. LR. 258; 
0. W. N. 263.— CAN, 


760i. Right of grantee to repair.J— ¥., 
owning land through which V. Street 
ran part of the way, from north to 
south, conveyed to pltf. four acres 
south of that streot, “with the ex- 
cepvien of continuing V. Street across 
said lot.’’ fterwards K. conveyed to 
W. a a statutory decd 65 acres 
adjoi § pltf.’s land on the south & W. 
conveyed to deft. :—ZZHeld: by the 
deed to pltf. the continuation of V. 
Street. was excepted out of the land 
conveyed: this continuation was, 
when EK. conveyed to W., a way 
actually used across pltf.’s land to 
W.’s land, & 80 passed by the dced to 
W. & from him to deft., who was there- 
fore not liable in trespass for entering 
to repair the way.—HEBNER v1. 
Bal LETAMRON (1880), 44 U. GC. R. 593.— 


ee NS ES ES 


land in a village together with a right 
of way over a road. In the deed of 
conveyance deft. covenanted ‘* to 
maintain the said road & bridges 
thereon in as good condition as the 
sane are now.” In 1913, G. conveyed 
a portion of the land to pltf. The 
road having ceased to cxist by reason 
of the cnroachment. of the waters of 
Leake Erie, this action was brought 
for a declaration that deft. was bound 
by his covenant to restore the road 
& for damages for breach of the 
covenant in not maintaining the 
road :—Jiecld: the legal cffect of the 
onroachinent was to vest in the Crown 
the soil thus covered by water; deft. 
had no right to rebuild the road; &, 
subsequent events having rendered the 
performance of the covenant illegal. 
doft. was excused from performing it. 


g. Liability of grantee.) —Pitt.’s 
predecessors in title had granted to 
deft.’s predecessors in title a right of 
way over land afterwards conveyed to 
pltf., such right of way being con- 
ditioned upon the grantees thercof 
‘**fencing & keeping in repair’ the 
roadway over which the easement wax 
granted. Shortly afterwards the 
grantecs fenced the sides of the road- 
way, & put gates at each ond of it, 
which, after remaining many years, 
rotted away :—Held: the right of 
way was dependent upon deft.’s 
maintaining fences not merely at the 
sides of the way in question, but also 
at the ends of it, where there might 
be gates as part of tho fences.— 
CLENDENAN t. BLATCHFORD (1888), 15 
O. R.285.—CAN. , 
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Sect. 7.— DEVIATION. 


7172. Obstruction by grantor-—Alternative way 
open—Grantee not bound to deviate.|—Horn v. 
TAYLOR (1607), Noy, 128; 74 HE. R. 1002. 
Annotation :-—Apld. Deacon v. 8. E. Ry. (1889), 61 L. T. 377. 

7178. -—-— Right against grantor.|]—-(1) The 
grantee of a right of way which has been obstructed 
by the grantor has a right to deviate over the 
grantor’s land. 

(2) The grantee is entitled to have this right 
protected by the ct. so long as the obstruction 
exists, without the necessity of procecding against 
the grantor for the removal of the obstruction. 

(3) Notice of a right of way, & also of an obstruc- 
tion to it, is also notice of the grantee’s right of 
deviation. 

(4) The grantor of a right of way over a towing 
path along a private canal built a bridge over 
the canal, which entirely blocked up the towing 
path, & obliged the grantee to go through the 
grantor’s land around the foot of the bridge in 
order to rejoin the towing path. Purchasers 
from the grantor of the land over which this right 
of way existed, attempted to prevent the grantee 
from using the substituted way which the building 


of the bridge had obliged him to use :—/J/eld: , 


the grantee was entitled to an injunction restraining | 
the purchasers from interfering with his use of . 


the substituted way; but the injunction must 
be limited to the period during which the obstruc- 
tion of the towing path by the bridge might 
continue & was not to extend so as to authorise 
the grantee to use the substituted way for any 
other purpose than towing barges. 

(5) We think that defts. who purchased from 
the grantor with notice have no better right as 
against pltf. than the grantor himself would have 
had (LORD SELBORNE, (.).—SELBY v. NETTLEFOLD 
(1873), 9 Ch. App. 111; 43 I. J. Ch. 359; 29 
i uf 661; 38 J. P. 404; 22 W. R. 142,12. C. & 

7174. -——- Right against purchaser of servient 
tenement—With notice of obstruction.] —-~ Se LBby 
vu. NETTLEFOLD, No. 773, ante. 

775. - — Action for removal unnecessary— 
With notice of obstruction.]-.-Sinny v. NETTLE- 
FOLD, No. 773, ane. 


ee le, 





cd 





; -|—A level crossing over 
a railway formed part of an old road which had 
been sct out in an enclosure award as a private 


i a es 


road for the use of persons who had Jand abutting : 
on the road, & certain other persons, including | 


defts. By agreement between pltf.’s predecessor 


in title & the railway co. this level crossing was | 


closed by the railway co. 


Defts. finding that this : 


obstruction existed, went over land belonging to ) 


pitf., whereupon pltf. sued them for trespass :—- 
Held: the action failed, inasmuch as pltf., being 
a party to the closing up of the right of way, could 
not complain of defts.’ deviating on to his land 
In order to get past the obstruction.—STACEY v. 
SHERRIN (1913), 29 'T. L. R. 555, D.C. 


SO rere oe ee mein 
ae 


PART VII. SECT. 7. 


h. Obstruction by owner of domi- 
nant tenement— Alternative wuiy open— 
Person entitled to right of way not 
bound to deviate.J—The owner of land 
over which thore is right of way by - 
an ancient pathway cannot, without 
the consent. of the parties entitled to 
the right, substitute another path & 
shut up the ancient pathway.—- 
PARINEECHUEN - CHUCKERBUTTY 1", 

ARINEECHURN CHUCKERBU’ iG 
1nd. Jur. N-S. GIND (1868): 

J—- When the 


tencinent has , 


RARTY 


eee ———2 ee 


owner of a duminant, ment to divert 


acquired w prescriptive right to take | 
water from a tank o1 
tenument, & has for this purpose used 
a particular means of access for the 
statutory period, he has acquired a right 
to reach the water hy means of such 
definite mode of aceess, & the servient. | 
owner, at his own discretion, may not. : 
substitute for his own use some other 
means of access. —JIBANANDA CIAKRA- 
v. KALIDAS MALIK 
1. L. R. 42 Cale. 164.—IND. 


1. Right of owner of dominant ltene- , 
coursc— 
—New way equally practicable & con- 
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777. Obstruction caused by natural causes— 
Flooding.]--TayLoR v. WHITEHEAD, No. 1765, 
ante. 

778. Obstruction caused by non-repair.] — 
BULLARD v. PTLARRISON (1815), 4 M. & S. 387; 
105 E. R. 877. 

.lnnotation : —Mentd. Russell v. Shenton (1842), 3 Q. B. 449. 

779. Effect of alteration of servient tenement.| 
——Where premises are demised or conveyed “ with 
right of way thercto,” it may be a question for 
the jury what is a reasonable use of such right. 
Where a right of way was expressed to be “‘ through 
the gateway ”’ of pltf., which gateway Iced to other 
premises of pltf., &, at the time of the lease, carts 
could come in to load & unload, & turn round, & 
go out again, but, through alterations of the 
premises, could not now do so without slightly 
trenching upon pltf.’s premises:-—Held;: (1) in 
the reasonable use of the right of way defts. had 
a right to do this; & (2) what was a reasonable 
user was for the jury.—HAWKINS v. CARBINES 
(1857), 27 L. J. Mx. 44. 

780. Use of deviated way—Limited to con- 
tinuance of obstruction.|—-SELBY tv. NETTLEFOLD, 
No. 773, ante. 

781. Must not exceed uses of original 
way.|—SELBY v. NETTLEFOLD, No. 773, anie. 

782. Pleading deviation—-When right to original 
way must be shown.|]—Trespass for breaking & 
entering pltf.’s close, & damaging the fences, etc. 
Plea of justification under a right of way. New 
assignment, that the action was brought for a 
trespass on a certain other portion of the said 
close. Plea to the new assignment, plitf. obstructed 
the way in the first plea mnentioned, by digging a 
trench across the same, & because deft. could not 
remove the obstruction, he did, for the purpose of 
avoiding the same, & using the way, depart out 
of the same, along the said other portion of the 
close in the new assigninent mentioned, & because 
the said fences in the new assignment mentioned 
were standing on a portion of the close in the new 
assignment mentioned, & that without breaking 
or damaging the same he could not go over the 
residue of the said close in which, etc., he did 
necessarily « little break & damage the said 
fences, cle. Replication, de tnjuria :-—Held: (1) 
the right of way stated in the plea to the declara- 
tion was not admitted by pltf. in his new assign- 
ment; (2) the right being re-asserted, though 
infonnally, in the plea to the new assignment, it 
was put in issue by the replication, so as to throw 
the onus of proving it on deft. —ROBERTSON vv. 
GANTLETT (18147), 16 M. & W. 289; 4 Dow. & L. 
548; 16 LL. J. Ex. 156; 8 L. T. O. S. 3685; 153 
KK. 1. 1198. 
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783. What amounts to---General rule —Sub- 
stantial ee ae purchased two of 
several plots of building land of which deft. was 


hme cee te — 








erento 


venient.|-—The owner of a farin over 
whieh the owners of a dominant tenec- 
inent have a servitude of right of way 
may, upon due notice to the owners of 
the dominant tenement, divert the 
course of the road over his farm, 
provided that the new roud is equall 
practicable & convenient to suc 
owners.-~RUBIDGE v. McCaBE & Sons 
(1913), App. 1). 433.—S. AF. 


on the servient : 


(1904), ; 
PART VII. SECT. 8. 


m. What amounts to—General rule.) 
—Tho owner or occupier of the free- 


Upon due notice 
hold cannot build over a way s0 as 
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mtgee. in fee. The conveyance, to which deft. & 
the mtgor. were both parties, contained a grant 
of a right of way in these terms: ‘‘ Together with 
full & free right & liberty for the grantee, his 
heirs, etc., at all times & for all purposes, etc., 
with or without horses, carriages, etc., to pass & 
re-pass over & along the roads or intended roads 
& ways delineated in the plan,”’ & also a covenant 
by deft. that he had not ‘done, omitted, or 
knowingly suffered or been party or privy to any- 
thing whereby the premises conveyed, or any 
part thereof, were or might be impeached, affected, 
or incumbered in title, estate, or otherwise how- 
soever, or whereby he was in any wise hindered 
from granting & releasing the same premises, or 
any part thereof, in manner aforesaid.’”? Another 
plot had previously been sold to A. In the con- 

veyance to A., to which deft. as mtgee. was a 

party, the mtgor. covenanted with A. that he 

would at his own expense ‘ pave & complete & 
make fit for use, & at all times maintain in good 

repair, a private road, & will make such road of a 

width of not less than forty feet throughout its 

entire length.”’ This was the road over which a 

right of way was grantcd to pltf. in his conveyance. 

In this deed was also a proviso that it should be 

lawful for A. ‘‘ to erect & maintain a porte-cochére 

or projection extending over the foot pavement 
of the said private road, provided that the plan 
thereof be submitted to the mtgor., & approved 
of by him.” ‘This portico when finished projected 
about two feet into the carriage way >f the private 
road, but there was ample space left for the con- 
venient enjoyment by pltf. of the way granted to 
him :——Hceld: (1) there being no substantial inter- 
ference with the right of way or easement granted 
to pltf., he was not entitled to maintain an action 
against deft. upon his covenant; (2) if there had 
been such interference with any right of pltt., 
however small the damage, deft. was sufficiently 

a “ party or privy ” to the conveyance to A. as to 

have rendered him liable.—CuLirrorp v. HOARE 

(1874), L. KR. 9 C. P. 362; 43 1. J.C. P. 225; 30 

L. 'T. 465; 22 W. RR. 828. 

Annotations :-—<As_ to (1) Consd. Pettey v. Parsons, [1914] 
2 Ch. 653. Refd. Sketchley ». Berger (1898), 69 L. T. 
754; Strick vr. City Offices Co. (1906), 22 T. L. It. 667. 
784. --——- -]—Where a right of way 

over land laid out as a roadway is granted or 

reserved to the owner of adjoining land as appur- 
tenant thereto & to every part thereof, he is not 
entitled to have the roadway left unfenced for 
ever, but to reasonable access to the roadway. In 
the case of a public highway any appreciable 
obstruction is actionable; but to enable the 
grantee of a private right of way to prevent the 
erection of a gate across the way he must show it 
will be a substantial obstruction to his casement. 

Deft. granted to pltf. a piece of land to the 
extreme south of the bulk of his own land, & an 
adjoining piece of land, coloured blue on a plan, 


ane ge ee 











to interfere with tho enjoyment by 
a holder of the right of way of the 

neral or particular use for which 
t was granted.—DELGADO »v. BAINE, 
JOHNSTONE & Co. (1904), 9 Nfid. L. It, 


14.—NFLD. 











——.}--A right of passage 
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to the north of the land so granted, reserving to 
himself, his heirs & assigns, owner or owners, of 
a@ messuage & land adjoining the blue land on the 
north, & his & their tenants & servants & all 
other persons authorised in that behalf by him & 
them, from time to time & at all times & for all 
purposes, to pass & repass, with or without 
animals, carts & carriages over & along a road 
ten feet wide covenanted to be made by pitf. on 
the blue land; & pltf. by the same deed, as ~ 
beneficial owner granted to deft. in fee simple the 
same right of way “as appurtenant to the same 
land & every part thereof.’? Pltf. made the ten 
foot road on the bluc land, deft.’s fence along the 
middle of it being moved back to the boundary of 
his own land on the north. Deft. built shops on 
his land & at the south-east corner thereof removed 
his fence for some sixteen feet along the roadway, 
so placing his shop frontage at this point that he 
left a triangular piece of his own Jand vacant, & 
bounded on one side by the frontage, on another 
by a public highway, & on the third side by the 
sixteen feet of blue road. Pltf. then put a railway 
along this sixteen feet & crected a gate across the 
eastern entrance from the highway to the blue 
road. Deft. promptly removed both railway & 
gate :—Held: (1) this was a private right of way ; 
(2) it had not been substantially interfered with, 
é& plitf. was entitled to erect a gate, which, however, 
must be kept open during business hours & must 
never be locked; (3) deft. was entitled only to 
reasonable access to the blue road, & pltf. was 
entitled to erect a fence with a gate in it along the 
sixteen fect..—PETTEY v. PAnSONS, [1914] 2 Ch. 
653; 84L.J.Ch. 81; ILL. T. 1011; 307. L. R. 
655; 58 Sol. Jo. 721, C. A. 

785. —~-— Disturbance in fact—Not amounting 
to inconvenience.]—-In an action on the case for 
obstructing a private right of way for husbandry 
purposes, the jury found that the way was nar- 
rowed, but not to the inconvenience of pltf. :— 
Weld: that finding amounted to a verdict for 
deft. upon ‘‘ Not guilty.’’ 

The real cifect of the finding is, that pltf.’s 
right has not been obstructed. Ie has a right 
to go over deft.’s close, & that right he has con- 
tinued to exercise. He had no right to go over 
every part of the close, or even every part which 
he had gone over before, unless that part was 
specifically given to him (DENMAN, U.J.).—-GREEN 
v. SoutTu (1848), 12 L. T. O. 8. 124. 





786. —— Not merely anticipatory.]— 
BRADBURN v. Morris, Mornis v. BRADBUKN, No. 
38, ante. 

187. Simultaneous collective acts — One 





such individual act causing no disturbance.|— 
(1) The acts of sevcral persons may together con- 
stitute a nuisance, which the ct. will restrain, 
though the damage occasioned by the acts of any 
one, if taken alone, would be inappreciable. 

P. was the owner of an inn, the yard of which 


.was approached by a passage over adjoining 


do.—DoorRa@A CHURN DHUR v. KALLY 
CoomaR SEN (1881), 1. Ll. R. 7 Cale. 
145; 8 oO. L. R. 375.—IND 

oO. --~In order to con- 
stitute an unlawful interference with 
an easement the interference must be 
substantial & it must be clear that it 


way over the lane. Complainant 
sought an order for the construction of 
a fence along the boundary. Deft. 
objected that the erection would 
obstruct the right claimed by deft. to 
enter on the lane at any & every point : 
~-Tield: an undertaking being given 


n. , b lainant to allow any re bl 
for bo is operating to tho grantec’s pro- | 2Y comp iararetetepetey | 
io =e in. pe. a Lett eer judi Ache To KLLAR v. GUTHRIE, (1920) pases ae ig fence, such fence would 
land is, in respect of extent, analogous | N. 4. L. R. 729.—N.Z. fence With “lotta refit ar bases 
to an ordinary right of way; & the p. ——— Erection of fenec— With v. COBDEN [1921] V L. R. 617.—AUS 
dominant owner cannot complain of | reasonable ys.}—The owner of J , De ae, : : 


the servient owner's narrow the 
channel, so long as the latter, by so 
doing, does not prevent the former from 

& as conveniently 


p ro-p & 
as he has always been accustomed to 


an allotment in a residential suburb, 
nst by the owner of 
otment. Deft.’s ene 


lane on comp 8 
land, & deft. was entitled to a right of 


——— rection of gates.) —An 
arr, ment made between pltf. & 
B. pe 2 p 


q. 
» whereby the latter *“‘ was allowed 
superseded by an arrangement whereby, 


go through’ pltf.*s land, was 
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wroperty of M. P. & M. agreed to alter their 
boundary. & substitute a new passage for the old 
one. M. accordingly conveyed to P. a small strip 
of land reaching across the end of the new passage 
where it entered the yard, & granted to P., his 
heirs, etc., ‘‘ rights of way at all times & for all 
urposes along a  psioras intended to run between 
he piece of land hereinbefore conveyed & a street 
called T.”? By another deed, P. released his 
rights of way over the old passage. [ltf. was a 
lessee of the inn & yard under P. LDefts. were 
tenants of M., occupying warehouses on his 
property, & the bill was filed to prevent defts. 
from allowing carts & waggons to remain stationary 
in the passage in course of loading & unloading, 
so as to obstruct the access to the yard :—Held: 
(2) the necessity of the business of defts. did not 
give them any right to occupy the passage by 
stationary obstructions when any other person 
having a right of way required to pass; (3) the 
right of way was not a right in gross, but was 
appurtenant to the property occupied by pltf., so 


that his lease gave him a right to the enjoyment - 


of it. 


Suppose one person leaves a wheelbarrow stand- . 


ing on a way, that may cause no appreciable | 


inconvenience, but if a hundred do so, that may 
cause a serious inconvenience which a person 
entitled to the use of the way has a right to 
prevent (JAMEs, I..J.).—THORPE v. BRUMFITT 
(1873), 8 Ch. App. 650; 37 J. P. 742, I. JJ. 


Annotations :— As to (1) Consd. Blair & Sumner v. Deakin, 
Hiden & Thwaites v. Doakin (1887), 57 L. T. 522. Apprvd. 
Apld. Lambton v. Mellish, J-ambton vo. Cox, [1894] 
3 Ch. 163. Consd. Sadler v. G. W. Ry., |1895] 2 Q. B. 
688. Refd. Sadlor vr. G. W. Ry. (1896), 45 W. It. 51, 
Als to (2) Refd. Fritz v. Hobson (180), 42 Tu. T. 225; 
A.-G. v. Scott, [1905] 2 K. B. 160. As to (3) Consd. Fritz 
v. Hobson (1880), 42 L. T. 225. 


788. Erection of gates—-Though keys 
supplied therefor.|—It is an obstruction to a 
person's frec right of way if another person locks 
gates across such way, & it is no answer to the 





complaint as to the obstruction to say that keys | 


for the gates will be supplied.-—Guust’s KMsTaTrrs, 
ray: v. MILNER’S SAFES, Lrp. (1911), 28 1. L. R. 
ou, 

789. What persons responsible — All contribut- 
a to disturbance.|] — Corny v. Hint, No. 705, 
post. 


790. By consent—Laying down gas pipes—-On | 
request of grantees.|—QOccupation roads laid out : 
through an estate for the use & convenience of ° 


the inhabitants are not thereby dedicated to the 
public. An estate was purchased for the purpose 
of building houses; a part was laid out as private 
roads, & upon a partition, the owncrs taking the 
roads covenanted that the other frecholders & 
the occupiers of the houses should have the full 
use & enjoyment of the roads in as absolute a 
manner as if they were public roads:--Held: a 


request to be supplied with gas by a minority of | 
' that only one such penalty is recyverable from th 


the- occupiers of houses was sufficient, without 
the consent of the freeholders, to justify the 
breaking up the roads by the gas co. to lay down 
their pipes to comply with such request. On 
appeal the decision was atfirmed, as every occupier 


' railway co.— LL“UWELLYN v. 
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done if the roads had been public roads.—SELBY 

v. CRYSTAL PALACE Gas Co. (1862), 4 De G. F. & 

J. 246; 31 L. J. Oh. 595; 61. T. 790; 26 J. P. 

676; 8 Jur. N. S. 830; 10 W. R. 636; 45 HE. R. 

1178, L. JJ. 

791. On compulsory purchase — Substitution of 
other way—Relative convenience of old & new way 
—-Rallways Clauses Act, 1845 (c. 20), s. 53.)—By 
a special Act incorporating Railway Olauses Act, 
1845 (c. 20), a ry. co. were authorised to widen 
their existing railway, & on the parliamentary 
plans the existing line of railway was delineated, 
& there were dotted lines on either side indicating 
the limits of deviation. ‘he co. constructed a 
portion of their widening outside the limits shown 
by one of the dotted lines & upon land taken by 
them from pltf., who brought this action against 
them for an injunction, but did not show that he 
had sustained any special damage by reason of 
their acts. 

It is competent to the ry. co. to take land for 
the purpose of making a substituted way. ‘That 
has been decided in years gone by. The present 
way is in some places narrower than it was before, 
& it is said not to be so convenient as before 5 but 
if it is sufficiently wide for the purpose for which 
it exists—-that is to say, to let a horse gu to & 
from the stable—-that would seem to satisfy pltf.’s 
right. There is no absolute right to seven fect 
all the way along; & when you look at the above 
sect. it amounts to this: it is drawn in such a way 
that there is a certain latitude in giving the sub- 
stituted way. It is to be ‘as convenient us the 
{former, or as near as may be.’ The learned 
judge has found as a fact that this is a sufficiently 
convenient way, & I see no reason to dilfer from 
him on that ground. It might have been straighter 
or more convenient, but still it is a reasonable way, 
& as good as the co. can give under the circum- 
stances (LINDLEY, L..J.).—RHINCK v. LONDON & 
SouvTI WESTERN Ivy. Co. (1890), 44 Ch. 1D). 330; 
59 1. J. Ch. 458; 62 L. T. 881; 388 W. RR. 518; 
6 T. lL. KR. 223, C. A. 

Annotations -—Refd. Cardi! Ry. vo. ‘Tull Valo Ry., [1905] 2 
Ch. 289. Mentd. Prothcroe vr. Tottenham & Forest Gute 
Ry., [1891] 3 Ch, 278, 

792, --— --—— Penalty for failure to provide— 
Railway Clauses Act, 1845 (c. 20), ss. 538, 54.]-— 
By sect. 53 of above Act, I a railway co., in the 
exercise of their powers find it necessary tu cut 
through, raise, sink, or use any part of any road, 
either pubiic or private so as to render it im- 
passable or dangerous, they shall before com- 
mencing such operations cause a sufficient road 
to he made instead of the road to be interfered 
with; & by sect. 54 they are, in default of so 
duing liable to a penalty which, in the case of a 
private road shall be paid ‘‘ to the owner thercof ”’ : 
—Held: the owner of the soil of any part of that 
portion of a private road which has been inter- 
fered with may suc to recover the penalty but 


VALI OF GLAMORGAN 
Ry. Co., [L898) 1 Q. B. 473; 67 L. J. Q. LB. 305 ; 
78 L. 1T. 70; 480 W. RR. 290; 14 7T. L. HR. 2045 42 


' Sol. Jo. 251, C. A. 


had the same right, for the purpose of his use & © 
enjoyment, to call in all such aid as he might have | 


in consideration of 150 cords of wood 
& the making of a read by B., the 
latter was to have a right of way 
hrough the same land. [ltf. was to 
erect & keep up the gate at one end, & 
B. was to keep up the gate at the other 
end of the road. The wood was 
delivered, & the road made, according 
to the terms of the ment. [ltf. 
subsequently erocted additional 


gates along the cnurse of the right of + 
way, Which were not necessary for the 
enjoyment of the land. ’ 
filud to restrain deft. from using the 
way excep! upon the terms of shutting 
those three gates when going through : 
—Ileld : the right of way having been 
purchased when there were but two 
gates, pitf. had no right to fetter the 
enjoyment of the way by adding 


-—-~ Compensation for.]---Sec COMPULSORY 
Purcnase oF LAND, Vol. XI., pp. 136, 137, 143, 


tedditional gates. - KASTNER» BEADLE 
' (1881), 20 Cir. 266.-- CAN. 

r—- ——.J---h. oo. MoDoNALp 
(1886), 12 O. Tt. J81.—CAN. 


J—Piti & = § deft. 
moldings held under 
uw common landlord. eft, had ac- 
quired a right of way over pitf.’s hold- 
ing. Across the end of this way. 


Nhe Dill was 





so——- —- 
wore tenants of 
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Sect. 8.-—Dislurbance. Sect. 9: Sub-sect. 1.) 


144, 1 185, Nos. 228, 230, 232, 239, 240, 273, 274, 
276, 280, 282, 283, 655. 

Remedies for—Abatement.]—-Sec Part XII., 
Sect. 2, sub-sect. 1, post. 
Legal proceedings -]—See Sect. 9, sub-sect. 
1; Part XII., Sect. 2, sub-sect. 2, post. 





Secr. 9.—ACTIONS IN RESPECT OF WAYS. 
SUB-SECT. 1.---ACTION FOR DISTURBANCE. 
See, gencrally, Part XII., post. 


793. When action lies.|—PoMFRET v. RICROFT, 
No. 482, ante. = 
QO. 


794, ——.]— REIGNOLDS  v. 
614, ante. 

795. — -—.] — On a private road leading to a 
county lunatic asylum, along which persons had 
been accustomed to pass by the leave of the owners, 
& were likely to continue to pass, deft. being about 
to build, received leave to place matcrials, & in 
pursuance thereof placed his materials in such a 
way as to obstruct the road & to make it dangerous 
to persons using it, & did not give notice to such 
persons by signal or otherwise. An injury having 
been caused thereby to the horse of pltf. while 
lawfully using the road :—Held: (1) deft. was 
liable to an action by pltf. for the injury sustained ; 
(2) it was not necessary to aver in the declaration 
that the materials were so placed by Jeft. without 
the permission of the owners & occupiers of the 
Boil, as such allegation would raise an immatcrial 
issue. 

(3) If this way had been a public highway, & 
deft. had placed an obstruction upon it, no action 
would have lain for that unless some individual 
had sustained an injury therefrom. It seems to 
me that the rule of law is precisely the same in 
respect: of a private way, whether*by prescription 
or by license. If the exercise of that right be 
obstructed, the party injured thereby has a right 
of action, Just the same as if the way had been a 
public one. The qualification of the license sct 
up by deft. was introduced by the jury: I did not. 
put it to them ; for, I did not consider it any part 
of the case. If the obstruction was placed upon 
the road with the unqualified leave of the owners 


—_— = 


EDWARDS, 


where it entered the county road, pltf. | 
orectod a gute for the convenient. uBA | 
of his holding. Deft. was allowed frve |; 


foot) passengers. 
ingress & egross through tho gato :— 


793 iti. ——— J—Pltt. clainiod datiagds 
for obstruction of a right of way for 
The right of way 
was proved :—J/eld : 
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of the soil, all persons contributory to the injury 
sustained by the pltf. therefrom would be jointly 
& severally responsible to him for it. As to the 
declaration, I have nuthing to add to what has 
fallen from the rest, of the ct. (BYLES, J.).—CORBY 
v. Hiut (1858), 4 C. B. N.S. 556; 27 L. J. C. P. 
318; 31 lL. T. O. 8. 181; 22 J. P. 386; 4 Jur. 
N.S. 512; 6 W. R. 575; "140 BE. i. 1209. 
Annotations: —As to (1) Consd. Hounsell v. Sm 100. NS. 
C.B.N 731; Pickard v. Smith ae6t) N.S. 
470. Dista. Bolch v. Smith (1862), 7 736 ; 
Gallagher v. Hum phery een 27 J. po : - oaile v. 
Parkes (1868), 18 L. TT. Folld. White » v. France 
o 877); ©. P. D. 308. Cousd. Heaven v. Pender (1883), 


or D. 503 ; Lowery v. Walker (1909), ae L. T. 873. 
aol cimbor v. Gas Light & Coke Co., [1918] 1 K. B. 


fd. Marfell v. South Wales Ry. (1860), 7 7 Jur. 
re Robbins v. Jones Saree 33175. C0 P13 
Bcuee v. "Egerton (1867), L. RK. 2 OC. P. 371; Sinith Vv. 


London & St. Katharine Docks Co. (1868), LR3ICGP. 
326 ; Dublin, Wicklow, & Wexford ly. v. Slattery (1878), 
3 App. Cus. 1155; Burchell v. Hickisson (1880), 50 
L.J.Q.B.101; Tolhausen v. Device (eee) 57L.3.Q.8. 
392; Harris v. Perry, (1903) 2 K. B. 219. Generally, 
Mentd. Watkins v. G. W. Ry. (1877), 46 L. J. Q. B. 817; 
Daniels v. Jones (1880), De Colyar’s County Court Cases 
146; Latham v. Johnson & Nephow, [1913] 1 K. 13. 398. 


796. ——-- Condition precedent to action— 
Notice & request to remove obstruction—Passage 
way through house.|-—ToMLIN v. FULLER, No. 
667, arte. 

797. —_— User of way long impossible.|— 
BoweEn v. Hii, No. 502, ante. 

798. Form of action— Way in gross only— 





Action in covenant.]-—ANON. (1345), Jenk. 17; 
145 Ii. R. 138. 

799. —-— - ———.] — ANUN. (1347), Jenk. 
20; 145 HK. BR. 15. 


Annotation :—-Refd. James vr. Plant (1836), 4 Ad. & El. 749. 


800. -—— Action on the case.]~ Mokuis v. 
HDGINGTON, No. 49, andle. 

801. - -—- ——-..]—An assize or an action on the 
case, lies for disturbance in stopping a way upon 
pltf.’s freehold.—- ALSTON v. PAMPHYN (1596), Cro. 
Eliz. 466; 78 E.R. 719. 

-.]--- VOLLICUM  v. 








‘TUCKER, No. 
666, arte. 

803. ——- Injunction restraining obstruction.| 
—-By a deed of agreement it was stipulated that, 
for certain considerations, deft. should grant to 
pitf. his heirs, etc., full & free permission ‘‘ to use 
at all times the roads & ways in & through his 
(deft. ’s) estate.”’ There were two roads traversing 
deft.’s estate, at the further extremity of which, 


had crocted & which was an obst. ruction 
to pltfs.’ right to use a courtyard 
adjoining their residences :—Jfeld : the 


pité., was entitled suit. being brought in respect of an 


Held: no obstruction of the right of | to reecover.—SAMPsoN 0. SAMPSON | interference with a private casement, 
ae FLYNN 0. HARtTH, [1913] 2 (1890 ) 23 N.S. It. 38. -CAN. was maintainable without proof of 
t. 322 — IR. 793 iv. —-— .j—Anaction sor eu niaets 8 vecial damuage.— - FATEHYAB KHAN Vv. 


PART VII. SECT. 9, SUB-SECT. 1. 


798i. When action lies.J—In an 
action for obstructing a right of way :-- 
Held: the obstruction without actual 
damage gave the grantee a cuuso of 
action, for it was an interference with 
his easement, which, if submitted to 
would become ai eright.—PLUMB 1. 
Po aha (1871), 32 U. C. 


793 ii. ———.]— Where in building 
their road defts. left a subway under o 
trestle bridge, & the evidence alowed 
that pltf., the owner of the land crossed 
by the railway at this point, had 
enjoyed the open & continuous user 
of this subway as of right ever since 
1862, but that defts. were now pro- 
ceeding to fill it up :—Held: ies 
pitf. could not prevent the fillin 
of the subway he was catitle 46 
damages for his property in the ease- 
inent.—WkKLLA v. NORTHERN Jy. Co. 
(1887), 14 O. lt. 594.—CAN. 


‘' the railway right of way 


Rn. &.— : 


for removal & destruction of pltf.'s 

underpass which connected two 
portions of his farm as ee a hy 
& for a 
mandamus :—lcld : pitt. was entitled 
to damages for depreciation in value 
of his land, by the underpass having 
been removed.—LESLIK v. PERE MAR- 
QUETIE hy. ae 1911), 20 oO. W. ht. 
832; 30. W.N. 477; 250. L. Rh. 


, 326 —CAN. 


793 v. ——.}—The obstruction of a 
private right. of way is not actionable 
unless there ts a real substantial inter- 
ference with the enjoyment of it.-— 
Drv VANEY & MCNan (1920), 69D. L. i. 

23ol: 9 ol Oo. lL. hR. 106. ~—CAN. 

798 vi. J~—If a party owns a 
right of way which is interfered with, 
but not substantially, he has no cause 
of action.--ConEn v2. BounkE (1921), 








64D. L. kh. 429; 500. GL. R. 368.— 
CAN. 
793 vii. -jJ—In a suit for the 


removal of a building which decfts. 


MUHAMMAD YUSUF, MUHAMMAD Yusur 
v. FATEHYAB KHAN (1887), I. I. lt. 
) All. 434.—IND. 


793 viii. ———.]—Anindictment hav- 
ing been found against a party for as 
obstruction of an alleged right of way 
deft. applied for a writ of certiorari 
remove the said indictment from the 
criminal to the civil side of the ct. 
The writ was granted, on tho ground 
that a view jury was absolutely 
necessary in a case of this kind.—R. 
Pe ees (1859), 8 Cox, C. C. 216.— 


803 i. Form of aclion—-Injunction 
restraining obstruction.|—Defts. closed 
n gateway leading across a level 
crossing of their railway over which 
there was a public right of way. Pltf. 
alleged that by the closing of this 
gateway access to his bungalow during 
the monsoon was completely stopped ; 
& he sucd to have the gateway re- 
opened. It was contended by defts. 

that pltf. was only entitled to com- 


Part VII.—Ricuts or Way. 


where his land terminated, certain existing ob- 
structions were continued by deft. so that pltf., 
whilst he had the use of the roads over deft.’s 
estate, could not pass beyond it :—Held: an 
injunction to restrain deft. from continuing the 
existing or making any other obstructions at the 
extremity of his land would be granted.—PHILLIPs 
v. TREEBY (1862), 6 L. T. 796; 8 Jur. N. S. 999, 
L. C.3; affg. 3 Gif. 632. 

804. -] — Where pltf. established by 
evidence a right of using a cul-de-sac for the pur- 
pose of his property which was at the head of a 
road, & farthest from its outlet, but did not prove 
any grant of a right, a decree was made declaring 
that it was the duty of deft., who had premises 
lower down the road, so to arrange the use of the 
road by him as best to facilitate the reciprocal 
rights to the use of it by other persons entitled to 
use it, not to leave stationary obstructions in the 
road when others required to use it, & in such case 
to remove any such obstruction immediately, 
with an injunction to restrain the use of the road 
by deft. in any other manner.—SHOESMITH v. 
BYERLEY (1873), 28 L. T. 553; 21 W. KR. 668. 














805. -—-—- ———.] JANNON wv. VILLARS, No. 
US5, ante. 
806. —-—.|— This was an action to 











restrain deft. council from breaking down or 

destroying cerlain hedges or fences on pitf.’s 

farms, or in any way trespassing upon an alleged 
footpath leading from LI. to (. Pltf. alleged that 
the footpath in question was his own private way 

& not a public right of way. Deft. council, who 

had alleged that the path was a public right of 

way, now admitted pltf.’s claim & consented to 
an injunction.---PROSSKR v. LLANDAFF & DINAS 

Powis RurAut District Councis, (1915), 79 J. P. 

Jo. 380. 

807. -—-— Mandatory injunction.]—SKETCULUY 
v. BERGER, No. 680, ante. 

808. Who may sue—Reversioner.]— A _ rever- 
sioner cannot sue for the obstruction of a right of 
way, unless the obstruction be such as cither 
permanently injures the estate, or operates in 
denial of the right.—- lopwoon v. ScnhoFLELD 
(1837), 2 Mood. & Rt. 3.4, N. P. 

Annotation :—Refd. Metropolitan Assocn. for Lmnproving 
the Dwellings of the Industrial Classes v. Petch (1858), 
6C. 2B. N.S. 504. 

809. -—-— ——~.]—A declaration in case by a 
reversioner alleged that pltf. was entitled to a 
right of way for his tenants over a certain close 
of deft. ; & charged that deft. wrongfully locked, 
chained, shut, & fastened a certain gate standing 
In & across the way, & wrongfully kept Lhe same 
sv locked, etc., & thereby obstructed the way ; 
& that, by means of the premises, pltf. was injured 
In his reversionary estate :—Hcld: the declara- 
tion was sufficient, inasmuch as such an obstruc- 
tion might occasion injury to the reversion, & it 
must be assumed, after verdict, that evidence to 
that effect had been given.—Kinatm1 v. Moor 
(1850), 90. B. 3643; 1L.M.&P.13813 1915.0. P. 
nd 3 141. T. 0. S. 4483; 14 Jur. 790; 137 Ib. RR. 
«Annotations :-—Apld. 





eee _-—————— SO 
bette Nees: - “woe 


pensation, & not to an injunction: -- 
He the inconvenience caused to 
pitf. was real & substantial; pltf. was 
entitled to the user of the right of way 
in question & to an injunction against | 


sto 


in no better 








its  obstruction.—GrRraT INDIAN . 
PENINSULAR Ry, Co. v. Nowrojt | N.Z. 
ayant Ii. Tt. 10 Bom. t Action 
808 ii. —~-——.}+—The existence of | way can propery 
of an action for ft 


aw right of way claimed by resps. was 
acknowledged :—leld : if applt.’s pre- 


Metropolitan Assocn. for Improving : 


decessors in title hud proceeded to 
up the way or obstruct the use of 

it by respts. they could have been 
! restrained by injunction, & applt, was 
position.-- SMI tv. 
CurisTin (1901), 24 N.Z. L. BR. 561-— . 


P for tresnuss.)--— A 
question of infringement of right of | 
be tried in the form 
respass.—HOFMEYR v. 
HorMeEyYR (1875), Buch. 141.—S. AF. 
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the Dwellings of tho Industrial Classes r. Petch (1858), 
5 C. B. N.S. 504. OConsd. Norwich Corpn. v. Brown 
(1883), 48 L. T. 898. Refd. Bell +. Mid. Ry. (1861), 10 
CG. B. N.S. 287; Leader v. Moody (1875), 44 L. J. Ch. 711 ; 
Mott. v. Shoolbred (1875), 44 L. J. Ch. 380; Noble v. 
Harrison (1892), 37 Sol. Jo. 131; Mayfair Property Co. 
v. Johnston, [1894] 1 Ch. 508. entd. Simpson v. 
Savago (1856), 1 C. B. N.S. 347. 


810. Permanency of obstruction.| — 
By a particular sect. of the Act of Incorporation 
of a railway co. the owners of lands adjoining the 
line were empowered to lay down or extend 
cither upon their own lands or on lands on the 
side thereof belonging to the co., or upon the 
lands of any other persons, with the consent of 
such other persons, any collateral or continuous 
branch from such respective lands, ctc., to com- 
municate with the railway for the purpose of 
bringing carriages upon or across the same. Pitf. 
in 1839 with the assent of the co. made a siding 
on his land connecting the railway with a wharf, 
part of which was in his own occupation & other 
part in that of certain tenants; & down to 1857 
the co. carried coals & other goods for pltf. & his 
tenants, placing the trucks on the siding & so 
sending them down to the wharf. In the course 
of that year, however, the co., with a view, as the 
jury thought of diverting the trade from pltf.’s 
wharf to another wharf in which they were 
interested, gave pltf. notice under another sect. 
of their Act that after Sept. 30 they would no 
longer provide him with locomotive power for 
the conveyance of his goods along their line, & on 
Oct. 1 they placed carriages & other things across 
the junction for the purpose, as the jury found, 
of -permanently obstructing & preventing pltf. & 
his tenants having access to the wharf by means 
of their railway. Neither pltf. nor his tenants had 
availed themselves at this time of the authority 
given to them by the Act of Parliament to provide 
locomotive power of their own, & consequently they 
were not in a position to be actually obstructed. 
The tenants, however, finding their trade 
destroyed, removed from pltf.’s wharf & carried 
their business to the co.’s wharf: --Held: these 
wrongful acts of the co. constituted such a per- 
manent obstruction & injury to pltf.’s right to 
the use of his siding as to entitle him as a rever- 
sioner to maintain an action.-—BELL v. MIDLAND 
Ry. Co. 1401), 10 C. B. N.S. 2873 301. J.C. P. 
273; 4 L. T. 203; 7 Jur. N.S. 1200; 9 W. RR. 
612; 142 EF. R. 462. 

Annotations :-—Refd. Beckett. vr. Mid. Ry. (1867), Lh. RR. 3 
(. PL. 82; Mayfair Property Co. v. Johnston, [1898] 1 Ch. 
508. Mentd. Thompson v. Hill (1870), L. Rood CO. PL 564: 
Powell Duftryn Steam Coal Cu. v. Taff Vale Ry. (1873), 
20. T. 575: Mott». Shoolbrod (1875), 44 1. J. Ch. 380; 
Addis v. Gramophone Co., [1909] A. C. 488. 

811. Against whom action lies --- Mortgagee of 
grantor.|—CLIrrorD v. LLOARE, No. 783, ante. 

812. Necessity for proof of title. — CANTRELL 
v. STEPHENS (1651), Sty. 5300; 82 K. R. 727. 

813. -——-.]-—StT. JOHN v. Moony (1675), 1 
Vent. 274; 2 Lev. 1485 3 Neb. 531; 86 1K. KR. 
184, Ix. Ch. 

Annotations :—-Consd. Birt ». Strode (1696), 12 Mod. Rep. 
97. fd. Rosewell v. Pryor (1704), 6 Mod. Rep. 116. 


Mentd. lveson v. Moore (1699), 1 Ld. Rayin. 486; Crowther 
vy. Oldtield 11705), 2 Ld. Raym. 1225, 








808 i. Who may suc leversioner. |—- 

A reversioner has a cause of action 
against his tenant, before the expira- 
tion of the tenancy, for placing an 

. obstruction of a permanent nature 
upoh ua Way appurtenant to the 
deniused premises.—M‘'CARTHY v. CUN- 
NINGHAM (1877), 3 V. 1a. KR. 59.—AUS. 
a. Pleadings—No averment of I-now- 
ledyc of viciuus nature of dog.|—I1n 
an action for disturbance of a right 
of way, the plaint stated that deft. 
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Sect. 9.—Actions in respect of ways: Sub-sects. 1 
& 2. Sect.10. Part VIII. Sects. 1 & 2.) 


ea a ere ert ee ee ——— 


814. -]-~— Action for disturbing one of a 
way, which he ought to have, use & enjoy :— 
Held: good, although no title by prescription 
shown.---WINFORD v. WOLLASTON (1689), 3 Lev. 
266; 83 BE. R. 682. 


Annotations :-—Refd. Hider v. Smith (1790), 3 Term Rep. 
766; Kooystra v, Lucas (1822), 1 Dow. & Ry. K. B. 506. 


815. -]—— Where a common or a way is 
claimed the title ought to be set forth in the 
declaration (Hont, O.J.).—ANON. (1693), 12 Mod. 
sar 35; 88 BE. R. 1147. 

16. Pleadings—Prescription for way as appur- 
tenant to house—Whether antiquity of house to be 
leaded.|—L{[arnrison v. ROOKE (1625), Palm. 420 ; 
enl. 160; 81 E. R. 1151; sub nom. HARRISON 
v. PECK, Lat. 110. 

817. ———~ Easements proved different from ease- 
ment alleged— When a variance.|—— DUNCAN v. 
Loucn, No. 759, ante. 

818. Condition attaching to easement— 
When to be set out.|—DUNCAN v. Louct, No. 
7159, ante. 

819. ——- Mode of claim to be pleaded— 
Whether by grant or prescription.|—Hanriis v. 
JENKINS, No. 464, ade. 

820. Locus in quo— Termini & general 
course.]|—-LIARRIS v. JENKINS, No. 464, ante. 

821. Delay in bringing action—Damage caused 
slight—Effect of.|—Where there has been delay 
in the assertion of a logal right, & the damage 
sustained is slight, the ct. will net grant an 
injunction to restrain infringement. 

This principle applied to the case of a railway co. 
constructing its line su as to Jeave for the passage 
of a private road two intervals of nine fect three 
inches each, instead of one interval of twelve feet, 
as required by Railway Clauses Consolidation Act, 
1845 (c. 20), s. 49.—-WINTLE v». BristoL & Sou'rH 
WALES Union Ity. Co. (1862), 6 L. T. 20; 10 
W. KR. 210. 

Decree in action—Against lord of manor—On 
whom binding.|—-See Coryno.yps, Vol. XIII, 
p. 54, No. 42. 


EE ate eT een ee ke ee A 














SUB-SECT. 2.- ACTION FOR TRESPASS. 

822. By whom maintainable— Whether by 
reversioner.|—-A reversioner cannot maintain an 
action on the case against a stranger for merely 
entering upon his land held by a tenant on lease 
though the entry be made in exercise of an alleged 
right of way, such an act during the tenancy not 
being necessarily injurious to the reversion.—. 
BAXTER v. TAYLOR (1832), 5 B. & Ad. 72; 1 
hag & M.K.B.11; 2L. J. K. B. 65; 110 KE. R. 
382. 

Annotations :—Consd. Kidgill v. Moor (1850), 9 CG. 2B. 364. 

Folld. Damper v. Bassett, (1901) 2 Ch. 350. Refd. Bower 


— 


ee 





EASEMENTS AND PRorits A PRENDRE. 


v. Hill (1835), 1 Hodg. 45; Mott v. Shoolbred (1875), 23 
W. BR. 545. Mentd. Tucker ». Nowman (1839), 11 Ad. & 
El. 40; Dobson v. Blackmore (1847), 9 Q. B. 991; John- 
stone v. Hall (1856), 2 K. & J. 414; Mumford v. Oxford, 
Worcester & Wolverhampton ity. ey H. & N. 34; 


Simpson v. Sav. 1856), 1 C. . 347; Cooper v. 
Crabtreo (1881 es 7 ve D. 193: Rust v. Victoria orev 
oc 


k Co. & London & St. Katharine Dock Co. (1887) 
Ch. D. 113; Maytair Property Co. v. Johnston, [1894] 
1 Ch. 508; Shelfer v. City of London Electric Lighting 

Co., Meux’s Brewery Co. v. Clty of London ectric 

Lighting Co., [1895] 1 Ch. 287. 

823. Damage sufficiently permanent 
—Excessive user.]—Duryuam & SUNDERLAND Ry. 
Co. v. WALKER, No. 584, ante. 

824. By occupier.|—-Durnam & SUNDER- 
LAND Ry. Co. v. WALKER, No. 584, ave. 

825. Pleadings — Justification of way by de- 
fendant—Mistake in terminus a quo—No ground 
for new trial.]—In trespass, deft. prescribes for a 
way over the close in which, ectc., & mistakes the 
terminus a quo, in his plea; verdict for deft. :— 
Held: a new trial would be refused, the merits 
having been tried.— SAMPSON v, APZLEYARD (1771), 
3 Wils. 272; 95 E. R. 1051. 

826. ——- ——— How far intervening closes 
need be set out.|—In pleading a prescriptive 
private way, it is not necessary to describe all the 
closes intervening between the two termini: & 
therefore where, to trespass for breaking & enter- 
ing plti.’s closes, deft. pleaded ‘‘ that he was 
seised in fce of land next adjoining to one of the 
said closes in which,” etc., & then claimed, in 
respect of the land, a way from the land unto & 
into, through, over, & along the closes in which, 
etc., & unto & into certain common king’s highway ; 
& at the trial deft. proved a prescriptive right of 
way from his land into & over the land of third 
persons, & thence into & over pltf.’s closes, & 
thence into a common highway :—-Held: the 
plea was sufficiently proved: & this, though it 
appeared that part of deft.’s land did adjoin to 
one of pltf.’s closes, & that, by permission of the 
latter, deft. had sometimes used a way from that 
part of his land over pltf.’s adjoining close, as 
well as the way to which the plea was mcant to 
refer.— SIMPSON v. LEWTIWAITE (1832), 3 B. & Ad. 
226; 1L. J. K. B. 126; 110 B. R. 85. 

Annotation :~ Folld. Holt v. Daw (1851), 16 Q. B. 990. 

827. --— -.|— To a declaration 
guare clausuwn fregil, deft. pleaded that he was 
the occupier of a close called B., with certain 
lands thereunto adjoining, & another close called 
M., with two other closes next adjoining thereto, 
& that he & the respective occupiers of the several 
closes & lands, had enjoyed a right of way for 
twenty years from the close called B., over the 
locus in quo, into & unto the close called M. :— 
Held: inasmuch as the termini of the way claimed 
were specially described by name, & two closes 
at least in respect of which the way was claimed 
were specially described by name, & as deft. was 
not bound to prove his right in respect of any but 
the two named closes, the plea was sufficiently 

















wrongfully & iujuriousl kept & con- , 


tinued a vicious rous dog 
upon his lands, & closo to the way, so 
that pitf. & his family, etc., could not 
safely or securely, or without dread 
or apprehension, pass or repass along 
such way :—Held: bad, for not 
averring that deft. knew that the dog 
was of a vicious & mischicvous nature, 
or that he kept it upon the way or in 
such circumstances as to cause reason- 
able danger or apprehension in the user 
of the way.—GRAINGER v. FINLAY 
ee Ic. L. R. 4173 10 Ir. Jur. 


PART VII. SECT. 9, SUB-SECT. 2. 
b. Pleadings— Justificution of way 


by defendant—Necessity for written 
agreement.j}—Trespass quare clausum 
fregit. Ploa, liberum tenem m. y= 
putoategn, demise to deft. from pltf. 

m year to* yoar. HKejoinder, that 
after the demise it was consentcd & 
agreed that deft. & his servants, etc., 
should have leave to pass & repass in 
& over the close, in which, ete.: 
Held: to support this rejoinder, a 
written agreement at least, if not one 
under seal, should be proved.— 
BROUGHAM . BatFrourR (1853), 3 


C. P. 297.—CAN 

GC. Whether evidence of 
way of necessity admissible.}—Under a 
plea of right of way, where evidence 
was received of way of necessity, it is 


— 








too lato to object after the trial that 
such evidence was not receivable.— 
one v. BEEBR (1858), 2 Thom, 426,— 


d. ——- ——.}--Pitf. sued deft. for 
taking his cattle. Plea, justifying as 
for distress damage feasant on doft.’s 
land. Replication, that pltf. demised 
to deft. the land mentioned in the plea, 
reserving a right of way along the west 
side thereof ; & the alleged oe Was 
the use of such way. jJoinder, that 
the trespass was beyond the right of 
way. urrejoinder, that at the time 
of the lease there was a fence along the 
east side of the way, to prevent horses, 
ete., straying therefrom; that deft. 
covenanted by the lease to keep such 


Part VIII.—Licur. 


certain though all the closes in respect of which 
the right of way was claimed were not specially 
described, cither by name or by all their metes & 
bounds.—Ho.ut v. Daw (1851), 16 Q. B. 990; 20 
L. J. Q. B. 365; 17 L. T. O. S. 198; 
1074; 117 BE. R. 1161. 





15 Jur. | 


one ee | 
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Srcr. 10.—SUSPENSION AND EXTINGUISHMENT. 


See, generally, Part V., ante. 
Ways of necessity.|—See Sect. 3, sub-sect. 2, F., 


| ante. 


On alteration of dominant tenement.| — Sce 
Sect. 6, sub-sect. 3, C., ante. 


Part VIII.—Light. 


Secr. 1.—IN GENERAL. 


828. No natural right to light — Over adjoining 
land.|—Tar Linc v. JONES, No. 841, post. 

* —-—-.]— 1n considering whether an 
obstruction to ancient lights amounts to an action- 
able nuisance, the test is not whether so much 
light has been taken as materially to lessen the 
enjoyment & use of the house that its owner 
previously had, but whether so much is left as is 
enough for the comfortable use & enjoyment of the 
house according to the ordinary requirements of 
mankind. 

Apart from express contract or grant, the owner 
of a house has no right to any access of light to 
the windows thereof over his neighbour’s land 
until he has acquired it by prescription, or under 
the Act. When he has so acquired it, he has a house 
with an easement of light attached to it. Any 
substantial interference with his comfortable use 
«& enjoyment of his house, according to the usages 
of ordinary persons in that locality, is actionable 
as a nuisance at common law. ... The dominant 
owner was never entitled either by prescription 
or under the Act to all the light that came through 
his windows. It was not enough to show that 
some light had been taken, but the question always 
was whether so much had been taken as to cause 
& nuisance. ... It is still, as it always has been, 
a question of nuisance or no nuisance, but the test 
of nuisance is not—I Low much light has been taken, 
© is that enough materially to lessen the enjoy- 
ment, & use of the house that its owner previously 
had ? but-—-How muuch is left, & is that enough 
for the comfortable use & enjoyment of the house 
according to the ordinary requirements of mankind 
(FARWELL, J.).—llIGGiIns v. Bervs, [1905] 2 Ch. 
210; 74 L. J. Ch. 621; 92 L. T. 850; 53 W. R. 
549; 21 I’. L. R. 552; 49 Sol. Jo. 535. 
al notation -—Apld. Whitchouse v. Hugh (1905), 22 'T. L. R. 





SECT. 2.--NATURE OF EASEMENT. 

830. Definition.] — (1) To constitute an action- 
ble obstruction of ancient lights it is not cnough 
that the light is less than before. There must be 
& substantial privation of light, cnough to render 








fences in repair, but removed it, 
whereby pltf.’s horses auras from 
the way upon deft.’s land. ebutter, 
that the leaye contained covenants 
allowing pltf. to enter on the land 
view the state of repair, & that deft. 
Would repair according to notico; 
that pltf. directed deft. to remove the 
fence along the east side 
way, & use the rails for other 
purposes, which deft. with the pltf.'s 
assistance, & as the act of pltf. 
accordingly did; & this is the remov 

referred to in the surrejoinder :—#leld : 
the jury were justified in fin the 
rebutter proved by deft., whether it 
was & good answer in law to the surre- 
joinder not be 
—WIXON  », 


@ 


adjoining 


easement. of 


a question for them. 


| 
| 
| 
| 
| 
| 
CKARD (1867), 25 | 


lie 


| U. G. 1, 807,—CAN. 


PART VIII. SECT. 1. 


8281. No natural right to ligqhi— 
Over adjoining land.}--The owner of 
a house, the light coming to which is 
obstructed by an crection made upon 

j land by a person who qudé 
such adjoining land, is a trespasscr, may 
possibly have an action against the 

erson Causing obstruction, even though 
fo has not Sa ry by prescription an 
ght. 
person causing such obstruction is the 
rightful owner of the adjoining land, 
or acting with the permission of the 
owner, no such action as aforesaid will 
against bim unless pltf. has ac- 


the occupation of the house uncomfortable 
according to the ordinary notions of mankind &, 
in the case of business premises, to prevent pltf. 
from carrying on his business as beneficially as 
before. 

(2) The nature of the right to light & of an 
infringement was not altered by Prescription Act, 
1832 (c. 71). 

A. period of twenty years’ enjoyment as specified 
in the above Act of the access & use of light to a 
building creates an absolute & indefcasible right 
immediately on the expiration of the period of 
twenty ycars... The period is not a period 
in gross, but a period next before some suit or 
action wherein the claim or matter to which such 
period may relate shall have been or shall be 
brought into question (LORD MACNAGHTEN). 

(3) The test of the right is, I think, whether the 
obstruction complained of is a nuisance, &, as 
it appears to me, the value of the test makes the 
amount of right acquired depend upon the sur- 
roundings & circumstances of light coming from 
other sources, as well as the question of the 
proximity of the premises complained of... . 
In cach of such cases it becomes a question of 
degree, & the question is in each case whether it, 
amounts to a nuisance which will give a right of 
action (LORD LIALSRBURY, U.). 

(4) The right of a person who is owner or 
occupier of a building with windows, privileged 
as ancicnt lights, in regard to the protection of the 
light coming to those windows, is a purely legal 
right. It is an easement belonging to the class 
known as negative easements. It is nothing more 
nor less than the right to prevent the owner or 
occupier of an adjoining tenement from building 
or placing on his own land anything which has the 
effect of illegally obstructing or obscuring the light 
of the dominant tenement (LOkD MACNAGHTEN). 

(5) A judge who exercises the functions of both 
judge & jury cannot be expected to view the 
premises himself, even if he considers himself an 
expertin such matters. Kut Ihave often wondered 
why the ct. does not more frequently avail itself 
of the power of calling in a competent adviser to 
report to the ct. upon the question. There are 
plenty of experienced surveyors accustomed to 
deal with large properties in London who might be 
trusted to make a perfectly fair & impartial report 





a ot 


quired an casemont.—DHUMAN KIILAN 
0. MUHAMMAD KUAN (1806), I. L. ht. 


828 il. .}]— Where Jand 
fronting a atrect is leased for tho crec- 
tion of bulldings, such buildings would 
ordinarily be lighted at front & back, 
& if the lessor happens to be the owner 
of land adjoining also fronting on the 
street, then in the absences of special 
circumstances thcre would be_ no 
implied grant by him of a right to light. 
over such adjoining land, & a lessce 
putting up buildings with windows 
overlooking that land would do so at 
his own risk.—S?TEvENS v. NATIONAL 
MUTUAL LiFe ASSOCN, OF AUSTRALIA, 
LTvD. (1913), 32 N. Z. L. Rk. 1140.—N.Z. 








But where the 
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re ee 


subject, of course, to examination in ct. if required 
(LORD MACNAGHTEN). 

(6) In some cases, of course, an injunction is 
necessary—if, for instance, the injury cannot be 
fairly compensated by money—if deft. has acted 
in a high-handed manner-—if he has endeavoured 
to steal a march i pltf{f. or to evade the juris- 
diction of the ct. In all these cases an injunction 
is necessary, in order to do justice to pitf. & as a 
warning to others. But if there is really a question 
as to whether the obstruction is legal or not, 
if deft. has acted fairly & not in an unneighbourly 
spirit, I am disposed to think that the ct. ought to 
incline to damages rather than to an injunction. 
It is quite true that a man ought not to be com- 
pelled to part with his property against his will, or 
to have the value of his property diminished, 
without an Act of Parliament. On the other hand, 
the ct. ought to be very carcful not to allow an 
action for the protection of ancient lights to be 
used as a means of extorting money (LORD 
MACNAGIITEN). 

(7) The common form of injunction which has 
been in use since the case of Yates v. Jack, No. 920, 
post, is not altogether free from objection. I 
think it would be better that the order, when 
expressed in gencral terms, should restrain deft. 
from erecting any building so as to cause a nuisance 
or illegal obstruction to pltf.’s ancient windows, 
as same existed previously to the taking down of 
the house which formerly stood on ‘he site of 
defts.’ new buildings. If the action is brought to 
a hearing before defts.’ new buildings are completed, 
& there seems to be good grounds for pltf.’s 
apprehensions, an order, | think, might be con- 
veniently made in that form with costs u p to the 
hearing, & liberty to pltf. within a fixed time after 
completion to apply for further relief by way of 
mandatory injunction or damages, as he may 
be advised (LoRD MACNAGHTEN). 

($8) It is impossible to assert that any man has 
a right to a fixed amount of light ascertainable by 
metes & bounds (LornD DAVEY). 

(9) There is no rule of law that if a person has 
45 degrees of unobstructed light through a par- 
ticular window left to him he cannot maintain an 
action for a nuisance caused by diminishing the light 
which formerly came through that window. 
Kxperience shows that it is, generally speaking, a 
fair working rule to consider that no substantial 
injury is done to him where an angle of 45 degrees 
is left to him, especially if there is good light from 
other directions as well (LORD LINDLEY). 

(10) The general Te deducible appears 
to be that the right to light is in truth no more than 
a right to be protected against a particular form 
of nuisance, & that an action for the obstruction 
of light which has in fact been used & enjoyed for 
twenty years without interruption or written 
consent cannot be sustained unless the obstruction 
amounts to an actionable nuisance (LORD LINDLEY). 
—Co1is ve. HomE & COLONIAL Stores, Lrp., 
[1904] A.C.179; 731. J. Ch. 484; 90 L. I. 687; 
53 W. R. 30 ; 20 T. La. R. 475, H. I. 3 TCUVs¢. 
S. C. sub nom. Home & CoLoniAn Stores, lrp. 
v. COLLS, [1902] 1 Ch. 302, ©. A. 
lnnotations :—.48 to oy Consd. Higgins vy. Betts, [1905] 

2 Ch. 210. ds to (2) Fold. Hyman v. Van Den Berth, 

[19083 1 Ch. 167. td. Morgan v. Kear, ahs C. ‘Aciy 

As to (3) Consd. Jolly rv. Kino, [1907] A. C. 

Polaue & Alfieri +. HRushmer, ae A. C. i21, feud: 

Paul ¢. Robson (1914), 83 LL. CG. 30-4. Apld. Litch- 

fleld-Speer v. pupen Anne's Gate Syndicates Ne 2), wre 


1 Ch. 407. Andrews tv. Waite, [1907] 2 Ch 
Clarko & Gorst v. Horrocks (1908), Z4 T. L. 2. 186; 


EASEMENTS AND PROFITS 


A PRENDRE. 


Heath v. Brighton pear daar Shad 98 L. ‘lr. 718 ; aoe 
v. Flower, [1911] 1 8 to o) 2 


Brighton Corpn. (1908), on a it "718. o.(6) Cons 
Slack v. Leeds Industrial Arh Gress Soc. i331 1 reve 
. Cowper v. Laidlor, [1903] 2 cite As to (7) Folld. 
Higgins v. Betts, (19 05] 2 Ch. si. pld. Anderson v. 
Francis, {1906} Ww. st 60. as to (8) Apld. Ankerson v. 
nnelly, {1907} 1 Ch Wis. As to (10) Conad. Davis v. 


Marrabie, [1913] 2 Gh. 421. Generally, Consd. Ambler v. 
ore ors 1905) 1 K. 8. 417; Griffith 0. ‘Gly, [1912] 2 Ch. 
v. Robson (1914), 83 L. J. P.C. 304. Refd. Cowper 
». Milburn a 52 Sol. Jo. 316; Bailey v. Holbors ¢ . 
¥rascati, [1914] 1 Ch. 598. Mentd. Hammorton v. Dysart 
ee ‘AC. 57; Prosperity v. Lloyds Bank (1923), 3 


831. Analogous to servitude.|—There are many 
cases in which the principle has been recognised, 
that one landowner cannot, by altering the con- 
dition of his land, deprive the owner of the adjoin- 
ing land of the privilege of using his own as he 
might have done before. Thus, he cannot, by 
building a house near the margin of his land, 
prevent his neighbour from excavating his own 
land, although it may endanger the house; nor 
from building on his own land, although it may 
obstruct windows, unless, indeed, by lapse of time, 
the adjoining land has become subject to a right 

analogous to what in the Roman Law was called 

a servitude (CRESSWELL, J.).—SMITH v. ICENRICK 
(1849), 7 ©. B. 615; 18 I. J. CG. P..172;3; 12 
L. T. O. S. 5563 13 Jur. 362; 137 . R. 205. 


Annotations --Retd. Angus v. Dalton (1878), 4 Q. D. 
162. Mentd. Huinphries v. Brogden (1850), 12 @, B. 
739; Chasemore v. Richards (1859), 7 H. Cas. rats 
Scots Mines Co. v. Leadhills Mines Co. (1859), 34 $4 L.T.O 

34: Baird v. Williamson (1863), 15 C. B. N. S. S16 
Hodgkinson v. nner Ae eS 4B. & S. 2293 Williamson 
v. ore (1863) Jur. 152; Hylands v. ais er 
(1868), L. NR. 3 iH. a 330: Grompton'e Lea (1874), L. Re 
19 Ky. 115; Smith v. Fictcher (1874), L. R. 9 Exch. 64 
Humphries | ” Cousins (1877), 2 ©. p 1). 239; West 
Cumberland Iron & Steel Co. v. Kenyon (1879), 11 Ch. D. 


782; A.-G. v. TT WEST ha 14 Ch. J. 58; Whalley ». 
L. & Y. Ry. (1884), 13 Q. B. D. 131; Jordeson v. Suttan 
Southecoates & Drypoo Gas Co., 11899] 2 Ch. 217; 


Bateheller v. Tunbridge Wells Gas Go. ( le 65 J. 1. 680; 

Salt Union vv. Brunner, Mond, [1906] 2 K. B. 822 ; Grey- 

vensteyn v. Me saree Abt 911 JA. ©. 355 ; Hoare v, McAlpine 

(1922), 92 L. J. Ch. 

882. Negative seenient — COLLS v. 
CoLONIAL Stores, Lrn., No. 830, ante. 

833. Over servient tenement as a whole.|— 
Pitf, sought to recover damages for the alleged 
obstruction to his ancient light caused by the 
erection on part of defts’. servient tenement. of 
a building having a tower 35 feet high & 10 feet 
square in the place of a portion of the previous 
building, which was only 12 feet 6 inches high, 
notwithstanding the fact that by, the lowering of 
the remaining buildings on deft.’s servient tene- 
ment the total amount of light coming to the 
dominant tenement over the servient tenement 
was in no way diminished :—/eld: (1) defts. 
were entitled to credit for the new or increased 
light coming over their lowered buildings & were 
not, in the circumstances, liable to pay any com- 
pensation, but that, having once taken credit for 
the new or inc reased light, they could not sub- 
sequently deprive the dominant tenement of it 
by restoring the lowered buildings to their former 
height ; (2) the right to ancient light enjoyed by 
the dominant tenement was a negative casement 
over the servient tenement considered as a whole, 
&, since the decision in Colls v. Home & Colonial 
Stores, No. 830, avzte, pltf. had no property or 
right in or to any particular cones or pencils of 
rays of light coming in any particular direction 
over any particular portion of the servient tene- 
ment, &. therefore, the variation in the heights 
of the buildings on the servient tenement, although 
altering the sky line over which the ancient 
light used to come, conferred no right of action 
on plitf., provided the interference thereby 


Homrt & 
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occasioned did not amount to an actionable 
nuisance within the decision in Colls v. Home 
& Colonial Stores, No. 830, ante—Davis vv. 
MARRABLE, [1913] 2 Ch. 421; 82 L. J. Ch. 510; 
109 L. T. 338; 29 T. L. i. G17 ; 57 Sol. Jo. 702. 

834. Whether acquired by user or grant imma- 
terial.|—-(1) There is no difference in the right of an 
owner of land to the ordinary casement of light, 
whether it is acquired by twenty years’ user or 
by grant from the owner of the servient tenement, 
& (2) if the grant is accompanied by a covenant for 
quiet enjoyment of the premises, such covenant 
does not enlarge the right of the covenantee 50 as 
to entitle him to an injunction in equity to restrain 
an obstruction where the damage is not sufficient 
to enable him to Maintain an action at law. 

(3) But it is otherwise where the right to light 
claimed is not the ordinary easement. but a 
special right created by the covenant, in which 
case a Ct. of Kquity will grant an ‘injunction 
without regard to the amount of damage. 

For instance, it might be said in a covenant that 
the lessee should frecly enjoy the house, with an 
uninterrupted view from his drawing-room 
windows over all the existing Jand of the lessor. 
If that were inserted, no doubt it would give a 
larger right than had previously been granted, & 
damages might be recovered at law if the lessor 
broke that covenant, & a Ct. of Equity would 
grant an injunction against the lessor if he were 
intending to break it, & no doubt would also 
vrant an injunction against the person claiming 
under the lessor if he took with notice of the 
covenant (MELLISH, I.. .J.). 

(4) Where the ct. was not satisfied from the 
evidence whether the wall proposed to be built) by 
deft. would or would not be a material obstruction 
to pltf.’s lights, the ct. directed a temporary screen 
to be erected to the height of the proposed wall, 
& appointed a surveyor to report on the etfect.- - 
Pasa v. SCHWEDER (1874), 9 Ch. App. 463; 43 

-J. Ch. 487; 30 1. T. 5863 38 J. P. 6123 22 | 
W. R. 633, L. TJ. 
sinnotations : -As to (1) Refd. Warren ». gateowny [1900] 

2Q. B. 722. As to (2) Refd. CG. N. Ry. o I. RR. Comrs., 

[1901] 1 K. B. 4163 Davis v. er Proportiva Investment 

Corpn., [1903] 1 Ch. 797. Ast ‘a (3) Refd. Pennington v. 

Brinsop Hall Coal Co. (1877), 5 Ch. D. 769. Generally, 

Refd. Manners v. qobneon. (1875), 1 Ch. 1. 673; Bayley 
G. W. Ry. (1884), 26 ( : Colls v. Home & 

Colonial Stores, [1904] A. Mentd. Leader v. 

Moody (1875), L. RR. 20 Ky. 145 + Brigg». Thornton (1903), 

Effect of Prescription Act, 1832 (c. 71).]—Seu 
Sect. 3, sub-sect. 2, B., posal. 
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SEcT. 3.—ACQUISITION OF RIGHT. 
Sub-secr. 1.—IN Respect OF WHAT PROPERTY 
RIGHT CAN BE ACQUIRED. 


835. General rule—-Cannot be acquired over 
open land.]—The use of an open space of ground 


a rr 


as a timber yard in a particular way requiring | 


light & air, for twenty years, does not. give a right 


to preclude the adjoining owner from building on : 


his land so as to obstruct the light & air.—ROBERTS 
” MACORD (1832), 1 Mood. & R. 230, N. P. 


Annotations :— Folld. Potts v. Smith (1868), L. R. 6 iq. 311. 
ane . Bryant v. Lefever (1879), 4C. P. 72, 


J—-(1) The ee of a house & | 
garden, forming part of a large area of building 
round, will not be entitled under his ordinary , 
covenant for quiet enjoyment, or otherwise in 
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the absence of special contract, to restrain the 
lessor or persons claiming under him from building 
on the adjoining land so-as to obstruct: the free 
access of light & air to the garden. 

(2) It is a rule of law that there can be no 
prescription for an easement of light & air over open 
Jand.—Potts v. SMITH (1868), L. RK. 6 Eq. 31) | 
38 L. J. Ch. 58; 18 L. T. 629; 33 J. P. 52 16 
W. lt. 891. 

Under Prescription Act, 1832 71).]|—See 


Cc. 
Sub-sect. 2, C., post. 


9 


SUB-SECT, 2.—UNDER PRESCRIPTION ACT, 1832, 


AND SIMILAR ACTS. 
A. In General. 


See Prescription Act, 1832 (c. 71), s. 3. 

837. Whether Crown bound.] -— Prrry 
EAMES, SALAMAN v. HAMES, MERCERS’ Co. v. 
KaAmMES, No. 358, andte. 

838. ——-.] — WHEATON 1. No. 
317, ante. 

839. Whether Act retrospective.}|——-Simprn v. 
Fo.ey, No. 553, ante. 

Customary right to light in City of London.,— 
See METROPOLIS. 


B. Nature and Extent of Easement. 


See Prescription Act, 1832 (c. 71), ss. 3 & 4. 

840. Effect of Prescription Act, 1832 (c. 71), 
s. 3.]-—(1) The custom of London, which cnabled 
the owner of an ancient house to erect a new house 
on the old foundations to any height, & so obstruct. 
the access of light through his neighbour’s ancient 
windows, is abrogated by Preseription Act, 1832 
(c. 71), 8. 3. 

(2) Sect. 3 of the above Act is addressed merely 
to the access of light. That sect. seems to me to 
simplify & almost new-found the mode of acquir- 
ing the right to access of light. Jt founds it on 
actual enjoyment for the full period of twenty 
years without interruption, unless that enjoyment 
is shown to have been by consent or agreement 
expressly made by decd or writing-—-thus putting 
the right on a simple foundation, & with the 
simplest exception (COLERIDGE, J.). 

One object of the above Act was to shorten the 
time by which persons who had the access & use 
of light) could acquire an absolute right to it. 
Sect. 3 does not say ‘ when the access & use of 
light shall have been enjoyed as of right,”? because 
every person has a right to so much light as can 
come in at his windows (CRESSWKLL, J.).- 
Truscorr v. MERCHANT TAtnLons’ Co. (1856), 
1 Exch. 855; 26 L. T. O. S. 283; 20 J. 1. 182; 
2 Jur. N.S. 356; 4 W. R. 2905; 156 KK. R. 1079; 
sub nom. MencHwaANnr TAYLORS’ Co. v. TrRuscorr, 
25. ds ls Kx. 173, Ex. Ch. 

Annotations :—A8 to (1) Refd. Dent v. Auction Mart Ase ‘ 

Pilgrim v. Same, Mercers’ Co. v. Same (1866), 

Ig. 238. As to (2) A Id. Frewen v. Philipps TESTES or 

CG. B. N.S. 449. . Jones v. Tapling (1862), 12 C. B. 

N.S. 826; Wheat. ®. Maple, [1893] 3. Ch. 483 Colls v, 

fon Colonial Stores, [1904 1A. C.179; Four v. Mo an, 

11906] 2 ch. 406. We ed Mentd. Furley v. Bonham 

(1861), 2 John. & H. 177. 

841. -~----.J—(1) The right to an ancient light, 
since above Act, is a matter posilivt juris, & no 
longer rests upon the presumption of agrant; it is 
a right which becomes, after an enjuyment without 
interruption for twenty years, absolute & indc- 
feasible, & therefore cannot be lost or defeated by 


v. 


MAPLE & Co., 
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PART VII. SECT. 3, ‘SUB-SECT. 2o-~A. 


837 i. Whether Crown bound.|—Prescription Act binds the Crown in regard to light as well asx other cascments.—-NEw 


ZEALAND LOAN & MERCANTILE AGENCY Co., LTD, 1. WELLINGTON CORPN, (1890), 9 N. ZL. i. 


10.—N.Z,. 
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Sect. 3.—-Acquisition of right: Sub-sect. 2, B. & 
C. (a).] 
a subsequent temporary intcrmission of cnjoyment, 
not amounting to abandonment; nor is it liable 
to be affected or prejudiced by any attempt to 
extend it beyond that which, having been enjoyed 
uninterruptedly during the required period, is 
declared by the statute to be not liable to be 
defeated ; (2) The owner of a building docs not 
exceed the limits of his right by opening new 
windows therein, overlooking his neighbour’s land. 
The onlyremedy in the power of the adjoining owner 
is, to build on his own land, & so to shut out the 
offensive window. But, in doing this, he cannot 
lawfully obstruct ancient lights ; (3) A. _ was 
possessed of premises which originally consisted 
of three storeys, with one ancient window in cach 
storey. Ile altered the windows in the two lower 
storeys, but so as to make them both occupy a 
portion of the old apertures, retaining the window 
in the third storey unaltered. He also built two 
additional storeys in each of which he opened a 
new window. After these alterations were com- 
pleted, B. who was erecting new premises upon the 
site of buildings which he had pulled down, built 
up a wall to such a height as to obscure the whole 
of the lights in A.’s building, it being impossible 
for LB. to obstruct or block up A.’s upper windows, 
without also obstructing or blocking up the portion 
of the windows which occupied the position of the 
ancient windows, or tv obstruct them in a manner 
more convenient (to B.) than by builcing up the 
wall as it was built. After B.’s wall was finished, 
A. vaused the altercd windows in his building to 
be restored to their original state, & the new 
windows in the two upper storeys to be blocked up, 
é& then called upon B. to pull down his wall, & 
so to restore his (A.’s) premises to their former 
light & air; &, upon his refusal to do so, brought 
an action for obstructing & continuing the obstruc- 
tion of his ancicnt lights :—-Held : the obstruction 
of A.’s ancient lights was unlawful. The opening 
of a new window being in itself an innocent act, 
cannot therefore destroy cxisting rights in one 
party, or give new, or revive old rights in another. 
Some confusion seems to have arisen from 
speaking of the right of the neighbour in such a 
case as a right to obstruct the new lights. Lis 
right is, a right to use his own land by building on 
it as he thinks most to his interest; & if, by so 
doing he obstructs the access of light to the new 
windows, he is doing that which affords no ground 
of complaint. He has a right to build; & if he 
thereby obstructs the new lights, he is not com- 
mitting a wrong (LORD CRANWORTH).—TAPLING 
v. JONES (1865), 20 C. B. N.S. 166; 11 H. L. Cas. 
290; 5 New Rep. 408; 34 L. J. C. P. 342; 12 
jl. T. 655; 29 J. P. 6113 11 Jur. N.S. 309; 13 
W. R. 617; 144 Kb. R. 1067, H. 1.3.) affg.S. GC. 
sub nom. JONES v. TAPING (1862), 12 C. B. N.S. 
826, Ex. Ch.; (1861), 11 C. B. N.S. 288. 
Annotations :—.48 to (1) Consd. Ladyman v. Gravo (1870), 
24 L. T. 55; National Provincial Plato Glass Inscoe. Co. 
v. Prudential Assce. (1877), 6 Ch. D. 757. Consd. & 
Newson v. Pender (1884), 27 Ch. D. 43. ned. 
wood . ree tat 33 Ch. D. 471. Apld. Scott v. 
Papo (1886), 31 Ch. D. 554. Consd. A.-G. v. Qu 
& Garden Mansions Co. (1 889), 37 W. R. 572; Colls ». 
Homo & Colonial Stores, [1904] A.C. 179. Consd. & Expld. 
Hyman v. Van Den rah, (1908) 1 Ch. 167. Consd. 
Levet v. Gas Light & Coko Co., |1919] 1 Ch. 24. : 
Binckes v. Pash (1861), 11 C. B. N. 8. 324; Lanfranchi 
v. Mackenzie (1867), L. R. 4 Kq. 421; Courtauld v. Legh 
1869), L. R. 4 Exch. 126; Wheaton v. Maple, [1893] 
3 Ch. 48; Jordeson v. Sutton, Southcoates & Drypool Gaa 
Co., [1898] 2 Ch. 614. 4a to (3) - Heath v. Bucknall 
(1869), L. RH. 8 Eq. 1. Apld. Staight v. Burn (1869), 5 
Ch. App. 163; Aynsley v. Glover (1875), 10 Ch. App, 283. 
Distd. awlons rv. Walker (1880), 49 L. J. Ch. 598. ‘ 
Weatherley vr. Ross (1863),1 Hem. & M. 349: Dentro, 


THASEMENTS AND Profits A PRENDRE. 


Auction Mart Co., Pilgrim v. Same, Mercers’ Co. v. Same 
5 : ur. N. 8S. 447; Martin v. Headon (1866), 35 

. J. Ch. 602; Keel. Comrs. for Fngland v. Kino (1880), 
14 Ch. D. 213; Frechette vr. Compagnie Manufacturiéro 
de St. Hyacintho (1883), 9 App. Cas. 170; Dickor v. 
Popham, Kindford (1890), 63 L. T. 379; Simpson v. 


Godmanchester Corpn., [1897] A. C. 696; Andrews v. 
Waito, [1907] 2 Ch. 500. Generally, Mentd. Robinson v. 
Grave (1872), 27 Ia. 'T. G48. 


842, ——-.|—(1) Prescription Act, 1832 (c. 71), 
has not altered the law as to the nature & extent 
of light to which the owner of an ancient light is 
entitled. 

(2) The owner of an ancient light is entitled to 
prevent his neighbour from obstructing the access 
of light so as to render the house possessing the 
ancient light substantially less fit for occupation.— 
KELK v. PEARSON (1871), 6 Ch. App. 809; 24 
L. T. 890; 36 J. P. 196; 19 W. RB. 605, L. JJ. 
Annotations :—.48s to (1) Apprvd. City of London Brewery 

Co. v. Tennant (1873), 9 Ch. App. 212. Consd. Scott 

v. Papo (1886), 31 Ch. D. 554. Apprvd. Colls v. Home & 

Colonial Stores, [1904] A. C. 179. Reed Leech v. Schweder 

(1874), 9 Ch. App. 463. 48 to (2) Distd. City of London 

Brewery Co. v. Tonnant (1873), 9 Ch. App. 212. Consd. 

Dickinson v. Harbottle (1873), 28 L. ‘I. 186. Apld. 

Stanley of Alderley v. aritter aee L. kh. 19 Eq 

616; Warren v. Brown, [1902] 1K. B. 15. Consd. Colls 

v. Home & Colonial Stores, [1904] A.C. 179. Apprvd. 

Jolly v. Kine, [1907] A. CG. 1. efd. Eccl. Comrs. for 


England v. Kino (1880), 14 Ch. D. 213; Paul v. Robson 

(1914), 831. J. D.C. 304. Generally, Mentd. Bultic Co. 

v. Simpson (1876), 24 W. RR. 390. 

843. ——.|— City oF LONDON BREWERY Co. 
v. TENNANT, No. 475, ave. 

844, -——-.]| — AYNSLEY v. GLOVER, No. 889, 
ante. 

845. -—--—.]—-CoLLs v. Home & COLONIAL 


Sronrgs, Lrp., No. 830, arte. 
6. ——.] — HYMAN 7. VAN DEN Beran, No. 
465, ante. 

847, Whether extends to whole light enjoyed.|— 
(1) The right acquired under Prescription Act, 
1882 (c. 71), 8. 3, is a right to the access & use of 
the whole or a substantial part of the particular 
cone of light which has passed for the statutory 
period over the servient to the dominant tene- 
ment (Fry, L..J.). 

The word “ access ”’ in the sect. refers not to the 
access through the aperture of the dominant, but 
to the freedom of passage over the servient., 
tenement, although the aperture which admits 
the light into the dominant tenement defines the 
area which is to be kept free over the servient 
tenement. ‘ The right thereto ’’? means the right 
to the same access & use of light to & for any 
building. 

(2) The Act does not require any identity, 
structural or otherwise, in the building which, 
alter the twenty years, is to enjoy the right with 
the building which has acquired the right; but 
the right, although not in gross, but one which 
must be claimed in respect of a building, may be 
claimed in respect of any building which is enjoying 
the whole or a substantial part of the light which 
passed into the dominant tenement through the 
old aperture. Consequently, no alteration in the 
plane of the windows of the dominant tenement, 
either by advancing or setting back the building, 
will destroy the right so long as the owner of the 
dominant tenement can show that he is using 
through the new apertures in the wall of the new 
building the same, or a substantial part of tho 
same, light which passed through the old apertures 
into the old buildings. 

(3) But the right to relief may be lost, even 
where there is no substantial alteration, if the 
owner of the dominant tenement has by his altera- 
tion so confused the evidence that he cannot prove 
the identity of the light. 

S., in 1872, pulled down a building in the east 


Part VIII.—Liar. 


wall of which were ancient lights, & erected on the 
site a new building with larger & more numerous 
windows. No record was preserved of the positions 
or dimensions of the ancient lights, but it was found 


as a fact that substantial portions of six of the new | 


windows corresponded with three of the ancient 
lights. The east wall had been advanced by 
distances varying from 2 feet 3 inches to 13 inches, 
the effect of which was slightly to altcr the plane 
of the new windows :—Held: the altcration made 
by S. did not amount to an abandonment of his 
right, & pltf. was entitled to an injunction to 
restrain any obstruction of so much of the six 
new windows as corresponded with the three 
ancient lights. 

(4) Since the statute, as before, the right remains 
a right to have an amount of access of light to & 
through apertures in a house or building which 
would be sufficient for the use & occupation of 
the building. It is not a right in gross, but a right 
to light in connection with a ‘ dwelling-house, 
workshop, or building,’’ the building, workshop, 
or dwelling-house being the means by which the 
light is enjoyed for a period of twenty years, & 
by which the right to enjoy it is acquired (BowEN, 
{..J.).—Scort v. PAPE (1886), 31 Ch. D. 554; 55 
L. J. Ch. 426; 54 L. T. 399; 50 J. BP. 645; 34 
W. R. 465; 2 T. L. R. 310, C. A. 


Annotations :—As to (1) Consd. Greenwood vy. Horn 
(186), 33 Ch. D. anf ; Colls v. Home & Colonial iors. 
11904) A. C. 179. 48 to (2) Apld. Androws v. Waite, 
1907) 2 Ch. 500., Refd. Smith v. Baxter, [1900] 2 Ch. 
138. 48 to (3) Refd, Wigram v. Fryor (1887), 56 L. J. Ch. 
ays af ee V. Ore aor. 96 L. I. 681. 
) Refd. Andrews », » {1907] 2 Ch. 500. 
Mentd. ‘Slack %, Loods Poe 


ABs 
Ciencrally, 
Industrial Co-op. Soc., (1925) 


post. 





.|—See, generally, Sect. 4, sub-sect. 1, B., 


C. In Respect of what Property Right can be 
acquired. 
(a) Quly in Respect of Buildings. 
ee General rule.}] —Scorr v. Parr, No. 817, 
ante. 

849. ‘* Dwelling house, workshop or  build- 
ing ’’—What is—Church.|—Nonron.k (DUKE) v. 
ARBUTHNOT, No. 342, arte. 

7 850. ——- -——- Timber stage.]—(1) The words 

other building’ used in Prescription Act, 1832 
(c. 71), 8. 3, in connection with *‘ any dwelling- 
house, workshop ’’—mean some building of a 
like character with a dwelling-house or workshop, 
& will not necessarily include every structure 
which may be a building for the purposes of the 
ar Naor Building Acts. 

right by way of casement > uninter- 
rupted access of ie Sacer orth 
channel but over the yeneral unlimited surface 
of the alloged servient tenement cannot be acquired 
under Prescription Act, 1832 (c. 71), s. 2, by mere 
ne for the statutory period, & the fact 
hat the avened dominant & servient tenements 
ieee both held under a common lessor, either of 
: ‘as » or at any rate when coupled with the fact 
at the lease of the servient tenement was the 
earlier, negatived any claim to the casement as 
or out of implied covenant. 
ms rh Bs predecessor in title, a lessce, before 1843, 
re oe on the demised land a permanent structure 
fox © purpose of storing & seasoning timber & 
i exhibiting it to customers. The structure 


PART VIL. SECT. 3, SUB-BECT. 2— | windows of a 
e a). 

©. Dwelling-house — Wh . . 

nce not completed. P10 “aoscie ie 

Prescription & right to uninterrupted 

ceéss of light & air through the 


of which 
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consisted of several floors or atepee & was sub- 
stantially cunstructed with solid balks of upright 
timber or standards fixed in stone bases built 
on solid piers. The standards were tied together 
with longitudinal balks or cross-beams which 
supported floors or stages of solid planks, & 
were also connected by diagonal braces. The ends 


. of the several floors were open & unglazed, & 


: served for drying timber & admitting light. 


Tho 
light & air came over an open yard held by deft., 
under a lease originally granted by pltf.’s lessor. 
Deft. commenced building over this open yard. 
Pitt. brought an action to restrain him from 


' building so as to interfere with pltf.’s right to 


light & air to his structure for storing timber over 
deft.s yard:—Ield: (3) in order to satisfy 


Prescription Act, 1832 (c. 71), 8. 2, with regard 


to his right to light, if was not cnough to show 


‘ merely that at some time light came through a 


particular access, whilst at another time it did not, 
but that pltf. must show that the building had 
enjoyed the access of light by a definite access for 
the statutory period, & that, as pitf. had failed to 
show this, his claim could not succeed, & it was 
unnecessary to decide whether the structure was 

a building within the Act or not; (4) plitf. had 

also failed with regard to his right to air, as he had 

not shown an uninterrupted access of air to his 
structure through a definite channel for the 

statutory period.-—LLAnnis v. DE PINNA (1886), 

33 Ch. D. 238; 56 1. J. Ch. 3445 54 L. T. 7703 

50 J. P. 486; 2 'T. L. R. 529, C. A. 

Annotations :—As to (1) Consd. A.-G, v. Queen Anne Garden 
& Mansions Co, (1889), 60 L. I’. 7595; Clifford v. Holt, 
[1899] 1 Ch. 698. Refd. Colls »v. Home & Colonial Stores, 
{1904} A. C.179. Aa to (2) Refd. Aldin v. Latimer Clark, 
Muirbead, [1894] 2 Ch, 437; Chastoy 7». Ackland, {1805 
2 Ch. 389; Colls v. Home & Colonial Storos, [1904] A.C. 
179: Kilgour v. Gaddes, (1904) 1 K. B. 457. A8 to (A) 
Distd. Cooper v, Straker (1888), 40 Ch. D. 21. Generally, 
Mentd. Fostor ». Fraser, 11893) 3 Ch. 158. 

851. Unconsecrated chapel.i--(1) ‘The 

effect of the decision in Afoore v. Hall, No. 927, 








' vost, is, that light required for a special purpose 
‘is not protected under Prescription Act, 1832 


Sees, ee ge errr 


' staincd windows & mural mosaics is a “ building 


(c. 71), unless it has been previously used for that 
special or a like purpose, or there is a reasonable 
probability of its being so used. ‘There is, however, 
no rule that such special amount of light must have 
been used for the ordinary prescriptive length of 
time. 

(2) A memorial chapel, unconsecrated, used for 
Church of Kugland, & Presbyterian services & 
for confirmation & other classes, & decorated with 
within sect. 3 of the above Act, entitled to pro- 
tection with regard to the light necessary not only 


not coming by any definite | £7 conducting the services & classes, but also for 


the designed illumination of the works of art.— 


' A.-G. v. QUEEN ANNE GARDEN & MANSIONS Co. 


(1889), 60 L. T. 750; 37 W. R. 572; 5'T. LR. 430. 


' Annotations :-- 18 to (1) Folld. Lazarus v. Artistic Photo- 


windows of a dwelling-house, it is 
sufficient that the bull in respect 
the right is c 
assumed the appearance & outward 
aspect of a dwelling-house for moru 
than twenty years before the tine of 


1807} 2 Ch. 214. Refd. Corbett_v. Jonas, 


hie Co., | 
graphie ts to (2) Consd. Clifferd v. Holt, [1899] 


11892] 3 Ch. 137. 

1 Ch. 608. 

852, ———- ——— Greenhouse.|—-A greenhouse is 
a “building” within Prescription Act, 18382 
(c. 71), &, therefore, if it has ancient lights, may 
be protected by injunction against interference 
with the access of light.—Crirronly v. Hot, 
[1399] 1 Uh. 698; 68 L. J. Oh. 382 § 80 L. T. 48 ; 
463 J. P. 22; 15 T. L. KR. 863 43 Sol. Jo. 113. 

853, - —- -——- Erection not roofed in.]—(1) The 


ee Fe er ee Rr Mima emien Ermer aim att 





{he commencement of the suit, though 
not completed or used as a dwelling- 
house for twenty yeurs before that 
time.— PRANJIVAN DA’S HARJIVAN DA’S 
v. MAYARAM SAMAL wa's (1862), 1 
Bom. 148.— IND, 


fined has 


— 
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Sect. 3.— Acquisition of right: Sub-sect. 2, C. (a) 
& (b), D. & B. (a) & (b).] 
erection could not be a dwelling-house or building 
until it was completed by being roofed in (BRAY. J.). 
(2) The action was premature, & could not be 
brought until there had been twenty years’ access 
of light to the dwelling-house or building (Bray, J.). 
—BaAnrFr ». MANN, CrossMAN & PAULIN, LOp. 
(1905), 49 Sol. Jo. 794. 


(0) Nature of Apertures. 


854. Skylight.) — Harris ». Kinnoci & (Co., 
[1895] W. N. 60. 

855. Glazed roof of conservatory.)— 1n 1873 pitf. 
erected upon his property adjoining that of deft. a 
conservatory with a glazed roof sloping down to 
the vertical side of the conservatory which side 
stood practically on the boundary line between the 
two propertics. hat vertical side was glazed, 
having sashes hung on hinges from the top, & 
made to open outwards over deft.’s property. 
Pitf. at the time of the erection of his conservatory 
signed an agreement to pay 1s. a ycar as an acknow- 
ledgment for ‘“ allowing the windows in my con- 
servatory adjoining to open on to & overlook ” 
deft.’s property. The annual payments under 
the agreement were made down to 188%, when 
the conservatory was converted into a passage, 
the glazed side being bricked up, leaving the 
glazed roof as a skylight to the passage. In 
1901 deft. built a wall on his land along the 
boundary line, carrying it above pltf.’s sky- 
light so as to obstruct the access of lyht thereto. 
In an action to restrain the obstruction of the 
skylight as an ancient light :—-J/eld: the skylight 
was & window overlooking deft.’s property within 
the terms of the agreement, &, consequently, the 
access of light having been enjoyed by consent 
or agreement in writing within Prescription Act, 
1832 (c. 71), s. 3, pltf.’s action failed.-- HASTON 1. 
IsTep, [1903] 1 Ch. 405 72 L. J. Ch. 1893; 87 
lL. T. 705; 61 W. R. 2465; 47 Sol. Jo. 158, C. A. 

856. Doorway.] — 'The occupier of a house or 
workshop who, weather permitting, opens an 
ordinary doorway for the purpose of admitting 
additional light to his house or workshop cannot 
claim a prescriptive right to light through the 
doorway under Prescription Act, 1832 (c. 71), s. 3. 

Pitf. was the occupier of premises fronting on a 
natrow passage. These premises were used for 
the business of wood turnery & contained two 
doorways, one on the ground floor & one on the 
first floor, the doors of which pltf., when the 
weather permitted, was in the habit of keep- 
ing open for the purpose of admitting additional 
light to his premises. Defts. were the owners of 
premises on the opposite side of the passage, & 
in 1917 they acquired premises adjoining those of 
pitf. & erected a bridge or gangway connecting their 
premises. This bridge or gangway substantially 
diminished the amount of light coming to pltf.’s 
doorways :—Held: pltf. was not entitled to a 
prescriptive right of light to the doorways.— 
LEvet v. Gas Ligut & CoKE Co., [1919] 1 Ch. 24 ; 
88 L. J. Ch. 12; 119 L. T. 7613 385 T. L. RR. 47; 
63 Sol, Jo. 69. 


D. By and Against Whom Right may be acquired. 
857. By lessee—-Tenements under common 
landlord—-Against adjoining lessee.|—(1) Pitf. & 
PART VIII. SECT. 3, SUB-SECT. 2D. » to de 


f. By lessee—- Against assignee of 
lcuse—A ssignor retaining part of land.| 
—PHf., being lessee of land on which 
there were two houses, assigned the 


tenn :—Held : 





ee eee eee, 


ween _ 


lease to deft., excepting ono of the 
houses during the remainder of the 
doft. was liabic to an 
action for obstruct 
ing in pltf.’s house at the time of the ! 


EASEMENTS AND Prorits A PRENDRE. 


deft. occupied houses adjoining cach other as 
tenants under Jeases both of which were granted 
by same lessor on saine day, viz. Dec. 18, 1788, & 
both expiring at same time. Deft. by building 
on his own premises obstructed a window in the 
house of pltf. though the latter had had an un- 
interrupted enjoyment of light & air for more than 
twenty years:—Held: the circumstance of the 
two houses being held under same landlord, & 
for same term, did not prevent the one tenant from 
acquiring an indefcasible right to light as against 
the other. 
(2) Although that [Truscolt v. Merchant Taylors 
Co., No. 840, ante] is not precisely the case now 
before the ct., yet it recognises the intention of 
the legislature to adopt a simple & short period 
for the acquisition of the right to light, & that the 
enjoyment need not be as of right (PoLLocK, 
C.B.).—F'REWEN v. Pruvipps (1861), 11 ©. B. N.S. 
449; 30L. J. 0. P. 356; 25 J. P. 6765 7 Jur. N.S. 
1246; 9 W. R. 786; 142 1. KR. 871, Ex. Ch. 
Annotations :—As to fe Consd. Harris . De Pinna (1886), 
33 Ch. D. 238. olld. Mitchell »v. Cantrill (1887), 37 
th. DD. 56. Consd. Wheaton v. Maple, [1893] 3. Ch. 
48. Distd. Kilgour v. Gaddons, [1904] 1 K. 8. 457. _ Folld. 
Morgan v. Fear, (1907] A. (. 425. Apld. Richardson vr. 
Graham, [1908] 1 K. LB. 39. As to (2) Apld. Bewley v. 
Atkinson (1879), 13 Ch. D. 283. Refd. Colls ». Home & 
eee 11901] A.C. 1793 Mallam v. Rose, [1915] 


858. —-—- —— —-.]-—A landowner granted 
a lease to pltfs. of a house & land with their 
appurtenants, except rights, if any, restricting the 
free use of any adjoining land, or the appropriation 
at. any time thereafter of any such land for building 
or other purposes, obstructive or otherwise. More 
than twenty years after this lease, the subsequent, 
lessee of an adjoining piece of land commenced 
to build on it in such a way as to obstruct plft.’s 
lights. Pltf. having brought an action & moved 
for an injunction:---feld: the exception of any 
right restricting the free use of the adjoining 
land did not operate as an agreement or con- 
sent on the part of the lessee that the owners 
of the adjoining land might always have a right 
to obstruct: the access of light to pltf.’s louse 
within the exception of Prescription Act, 18382 
(c. 71), s. 3, &, therefore, pltf. had acquired an 
absolute prescriptive right to the light, & was 
entitled to an injunction.-—MITCHELL v. CANTRILIL 
(1887), 37 Ch. D. 565 571. J. Ch. 725 58 1. FP. 29 ; 
36 W. KR. 229, ©. A. 

Annotations :—Distd. Haynes rv. King, {1893] 3 Ch. 439. 
Folld. Ruseoe r. Grounsell (1903), 89 L. T. 4263: Morgan 
v Foar, [1907] A. C. 425. Apld. Richardson vr. Graham, 
11908] 1 K. B. 39. Consd. Mallam 7. Hose, (1915) 2 Ch. 
222, Refd. Robson vr. Kdwards (1893), 62 L. J. Ch. 378 ; 
Wheaton vr. Maple, [1893] 3 Ch. 48. 

859. -——— ——.] — Two tenements were 
held under leases from same landlord. The lessee 
of the first enjoyed access of light to his windows 
over the second tenement for more than twenty 
years prior to the expiration of his lease. He con- 
tinued to hold under an agreement for a lease for 
a term still running. The lease of the second 
tencment was subsequently surrendered. The 
landlord granted a lease to a new tenant :-—- 
Held: the tenant of the first tenement has a right 
to access of light over the second tenement.—- 
Rorson v. KpWwaArps, [1893] 2 Ch. 1463; 62 
J. J. Ch. 8783 B68 L. T.1953 412 W. R. 5693 37 
Sol. Jo. 285 ; 3 KR. 336. 
Annotations :- -Consd. Fear v. Morgan, 


I 
Folld. Richardson v. Graham, [1908j 1 


Wheaton v. Maple, (1893] 3 Ch. 48, 
|! assignment, though only recently con- 
| gtructed, the exception being con- 
strued as a grant by deft.. from which 
he could not derogate.—LONGMAID rt, 
McNIciHoLn (1857), 3 All. 497.—CAN. 





1906) 2 Ch._406. 
K. B. 39. Refd. 


ae Be eee ——- ~~ 





windows exist- 


PART V1I11.—LIGHT. 


860. ——— -——- —-— & common landlord.] —- 
Under Prescription Act, 1832 (c. 71). s. 3. where 
two adjoining tenements are held by different 
lessees under a common landlord, & one lessee has 
enjoyed the access & use of light in respect of his 
tenement over the other tenement for a period 
of twenty years without: interruption, he acquires 
an absolute & indefeasible right to light as against: 
that other tenement, & this right enures in favour 
of that lessee & his successors not only as against 
the adjoining lessee, but’ as against the common 


landlord, & all succeeding owners of the adjoining | 


tenement.—-MORGAN v. EAR, (1907| A. C. 425; 
76 L. J. Ch. 660 ; 51 Sol. Jo. 702, Hi. 1. 


Annotation :--Folld. Richardson ». Graham, [1908] 1K. B. | 
89, ' 309. ante. 


861. ——— Against landlord—Occupying adjoin- 
ing tenement.|-—R., the owner of two leasehold 
messuages, held on a term for 99 years, demised 
one for the residue of the term, less one day, to 
1., he himself occupying the other, in which he 
carried on the trade of a jeweller. . L.., on entering, 
paid a premium of £300, & a rent of £7 10s. was 
resctved. Subsequently R. became, by the com- 
pletion of twenty years’ uninterrupted enjoyment, 
entitled to the use of windows in the rear of his 
house, looking into a yard, wpon which the house 
demised by him also looked, as ancient lights. In 
the demise there was a covenant restraining cach 
party from building on the space between the 
backs of the houses so as to obstruct the light & 
air between certain points marked in an annexed 
plan. [.. pulled down his house & commenced 
building nearer & higher than the former erections. 
On bill filed to restrain him :-—--Held: there was 


a violation of the covenant, a material injury in the | 


obstruction of light & air, & a clear right to the 
ancient lights, & a perpetual injunction would be 
A ciger costs.-~ ROLASON v1. LEVY (1868), 


862. Against reversioner-—If right acquired | 


against owner of leasehold interest.|—SIMPER 1. | 


Forty, No. 553, ante. 

863. -———. ——.]— LADYMAN vr. 
880, post. 

Against Crown.]| —Sce Nos. 317, 358, ante. 


GRAVE, No. 


Ii. Nature of User. 
(a) Tn General. 


864, Need not be as of right.) — Prescription 
Act, 1832 (c. 71), 8. 2, requires that the easements 
there mentioned shall have been enjoyed by 
persons ‘ claiming right thereto’; but in sect. 3, 
Which relates to the ACCCSS of light. there is no such 
expression; & 1 think the omission is made pur- 
posely (MAULE, 13.).—Fnicur v. THOMAS (1840), 
I : pe & i 688; 3 Per. & Dav. 442; 113 E.R. 
Jto, Wx. lh 5 On appeal (1841), 8 Cl & Fin. 
eel, H. Ll. bd P} )s 
Annotations :—Retd. Glover v. Coleman (1874), L. 2.10 C. P. 

a Mentd. Harbidge v. Warwick (1849), 5 Exch. 542; 

Pe on fr. Swansea Waterworks Co. (1851), 17 Q. B. 267; 

a ow botham rv. Wilson (1857), 8 E. & B. 123 ; Ladyman 

3 arave (1871), 25 L. T. 5%; Hollins v. Verney (1881), 

3 Q. B.D. 304; Cooper v. Straker (1888), 40 Ch. D. 21. 

865, -———.] — Truscorr v. MERCHANT TAILORS’ 
( ‘eh No. 840, ante. 


» ———~-.]—- FREWEN v. Poiuiprs, No. 857, 


ante, 


PART VIII. See: a SUB-SECT. 2.-— | thro 
e a e 

. & Knowled join- apie : 

tip as edge of ee oe aIOEN inferred frown 


' under Prescription Act, 
| necessary that the house should be occupied, or 


i2y 


867. --—-— Verbal permission.|—An actual en- 
joyment of lights for twenty years, even under a 
permission verbally asked for by the, occupier 
of a house, & given by the person having right to 
obstruct, is sufficient to confer a right under 
Prescription Act, 1832 (c. 71), 8. 3. The enjoy- 
ment under that sect. need not be as of right, or 
adverse.—LONDON CoRPN. v0. PEWTERERS’ Co. 
(MASTER, WARDENS, ETC.) (1842), 2 Mood. & R. 
409, N. P. 
alanelatinn :—Mentd. Rogers vr. Taylor (1858), 27 L. J. Ex. 

868, -—-— 


Tenants under same _landlord.| — 


| JPARRIS 7 Dis Pinna, No. 850, ante. 


869. ert ee, mp ee a amar KITGouUR t. GADDER, No. 


870. Must be in one & the same channel.]-— 
HARRIS v. DE PINNA, No. 850, ante. 

871. Alteration of user—-During period of 
acquisition.|—(1) The question whether the right 
to the access of light to a building which has been 
enjoyed through one window is preserved upon an 


; alteration of the building depends on the identity of 


light, not on the identity of aperture. 

(2) In cases where the light comes to any window 
over the roof of higher buildings, at an angle, 
& the building is altered by advancing the wall 
in which the window is, the right to access of 
light. will be preserved if any window or aperture 
in the new wall intercepts & gives access to any 
substantial part of the light which passed through 
the old window. It inakes no difference that, the 
new window or aperture is at a much higher level 
than the old window. 

(3) No alteration of a building, which would not 
involve the loss of a right to light when indc- 
feasibly acquired, will, if made during the currency 
of the statutory period, prevent the acquisition 
of the right.—ANbDREWws v. WAtTH, [1907] 2 Ch. 


1 500; 761.3. Ch. 6765 97 L. T. 428. 


—— .|—~-See, generally, Sect. 5, sub-sect. 2, post. 
872. Meaning of ‘‘access.’’] —Scorr v. PAPR, 
No. 847, ave. 


(b) Actual Nnjoyment. 
873. Unfinished house.|-— To acquire a right 


to the access of light & air by actual enjoyment 
1832 (c. 71), 8. 3, It is not 


that it should be fit for immediate occupation 
during the statutory period. 

A house was structurally completed, the roof 
finished, the floors laid, & the windows put in, but 
itt was not internally completed nor fit for habita- 
tion. It so remained till within a period of twenty 
vears before action, & was then finished :—Jfeld ; 
the owner was entitled to maintain an action for 
the obstruction of his windows.—CouURTAULD v. 
Leau (1869), I. R. 4 Exeh. 1263; 38 L. J. Ex. 45 ; 
19 1. 1. 737; 17 W. R. 466. 


' Annotations -—Folld. Collis 7. Laugher, [1891] 3 Ch. 659. 


allows the light & air to pass into & 
h them uninterruptedly for a 
of twenty years, it wili 
such 
for that period of time, that the ad- 
joining owner has consented to the 
enjoyment of such light 
the purpose of quicting the title, a 


Refd. Cooper 7». Straker (1888), 40 Ch. D. 21; Smith v. 
Baxter, {1900} 2 Ch. 138; Ambler 7. Gordon, [1905] 
1 K. BB. 417. Mentd. Colls o. Homo & Culonial Stores, 

[1904] A. CG. 179. ; 

874, - -—.]-~-A right to the light & alr coming 
to the windows of a building, which may grow into 
the statutory right acquired by twenty years 
user & enjoyment as of right & without interruption, 
commences when the exterior walls of the building 





grant of the right will be presumed. 
No such grant will he presumed unless 
the owner of the adjoining land, & 
those through whom he claims his title, 
knew or had the means of know 
that the Nght & air were being so 
enjoyed.— Rind v. PUGSLEY (1878), 
2 P, & B. 303..—CAN. 


be 
non-obstruc tion 


& air, & for 


K 
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Sect. 3.—Acquisilion of right: Sub-sect. 2, E. (b) 
& F. (a) & (b).) 

with the Spaces for the windows are completed, & 
the building is properly roofed in, although the 
window-sashes & the glass may not be put in & 
the interior may not. be finished until some time 
afterwards.—CoLlis v. LAUGHER, [1894] 8 Ch. 
659; 63 L. J. Ch. 8513 71 L. T. 226; 43 W. R. 
202; 8 R. 760. 


Annotations :—Refd. Smith v. Baxter, [1900] 2 Ch. 138. 
Mentd. Colls ». Home & Colonial Stores, [1904] A. C. 179. 


875. -)—- BARFF v. MANN, CROSSMAN & 
PAULIN, Lrp., No. 853, ante. 

876. Continuous user not necessary — Shutters 
occasionally opened.|—(1) The use of light has been 
‘enjoyed’? with a building within the meaning 
of Prescription Act, 1832 (c. 71), s. 3, if the owner 
of the building has had the amenity or advantage 
of using the access of light. It is not necessary 
that there should have been a continuous user. 

(2) The owner of a building having windows 
with movable shutters, which are opened at his 
pleasure for admission of light, acquires a right 
to light under sect. 3 of the above Act at the end 
of twenty years, if he opens the shutters at any 
time he pleases for the admission of light during 
those twenty years, & if also there is no such 
interruption of the access of the light over the 
neighbouriny land as is contemplated by sect. 4. 

(3) Insuch a case, if it be proved that the window- 
openings have remained unchanged for twenty 
years, & that the shutters were constructed so 
that they might be opened or closed at the pleasure 
of the owner of the building, th: onus is thrown 
upon the owner of the neighbouring land to prove 
that the right has not been acquired.—COOPEL v. 
STRAKER (1888), 40 Ch. 1. 21; 58 I. J. Ch. 26; 
59 L. ‘I’. 849; 37 W. HR. 1387; 5 T. lL. R. 538. 
Annotations :~-Asa to (1) Distd. Creyke v. Hatfield Chase 

Corpn. (1896), 12 T. L. TR. 383. 18 to (2) Apld. athaae 


”, Baxter, [1900] 2 Ch. 138%. Refd. Colls » Home 
Colonial Stores, [1904] A. C. 179. 


877. Question of fact.]—Smiru v. BAXTER, No. 
466, ante. 





I’. Length of User. 
(a) In General. 


878. Whether twenty years next before com- 
mencement of suit.|—Under Prescription Act, 
1832 (c. 71), ss. 3 & 4, a Dare is prescriptively 
entitled to the access & use of light, if his enjoy- 
ment thereof commenced twenty years next before 
the bringing of an action in which the right is 
contested, provided such enjoyment has not at 
any time been interrupted, & the interruption 
acquicsced in for a whole year. 

Accordingly, where A. had the free access of 
light & air through a window of his house for 
nineteen years & 330 days, & B. then raised a wall 


PART VIII, SECT. 3, SUB-SECT. 2.—- 
F. (a). 


878 i. H'hether twenty years nezt 
before commencement of suit.}—In order 
to establish a right to bt, it is 
sufficient if the parties ol ng the 
right & their predecessors in title have 


vacant unti 


the south side. 


pale ee the rere in a 

character of an casement for more than . , 
twenty yoars before the commence- ieee or enly oe 
ment of the procee » occupying the | Act which rep 


land on which tho building stands, as 
of right, during that period; & it is 
immaterial whether they have had a 
good title to the land throughout the 
period.— NEW ZEALAND LOAN & MER- ich 
CANTILE AGENCY Co., UTD. ». WEL- | twenty years’ 
ae Corpn. (1890), 9 N. Z L. R. 


h, ——- Light & Air Act, 1894— 


a ee ee ee ne 


Effect of.}-—Pltf. was the owner of an 
oO wooden house crected 

adjoining a section which remaincd 
1 deft. erected a brick ' 
building upon it early in 1907. 
of the rooms in the house, used as a 
bedroom, was lighted by a window on : to 
There had been an 
uninterrupted user of this light for 


ration oO 
s sect. 3 of Prescription 
Act, 1832 (c. 71), but preserves righ 
then existing to user of 
The above Act, however, does not 
xyes sect. 4 of the Impe 
Ww provides that the pene of . 
Trupted user 


uninte 
necessary to constitute a prescriptive | 
right shall be the period of twenty years | 
next before action brought, & it was 
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which obstructed the light, & the obstruction was 
submitted to only for 35 days, when A. brought 
an action to remove it:—Held: the right of 
action was complete; the twenty years’ enjoy- 
ment was to be reckoned from the commencement 
of the enjoyment to the time of bringing the 
action, & an interruption of the enjoyment, in 
whatever period of the twenty years it might 
have happened could not be deemed an inter- 
ruption within the meaning of the Act, unless it 

was acquiesced in for a whole year.—FLIGHT v. 

THOMAS (1841), 8 Cl. & Fin. 231; West, 671; 5 

Jur. 811; 8 E.R. 91, H. L. 

Annotations :—Consd. Harbidge v. Warwick ae 3 Exch. 
552. | Apld. Glover o. Coleman (1874), L. H. 10 CG. P. 108. 
Consd. Hollins v. Verney (1884), 13 Q. B. D. 304; Cooper 
v. Straker (1888), 40 Ch. D. 2 Refd. Eaton v. Swansca 

Rowbotham »v. 


1. 
Waterworks Co. (1851), 17 Q. B. 267; 
wilson S51), 8 EK. & B. 123: Ladyman v. Grave (1871), 
e e 9] ® 


879. -}] — To a declaration for obstructing 
ancient lights, deft. pleaded the custom of Lerdon 
to build on ancient foundations to any height ; 
that deft. was possessed of an ancient messuage 
adjoining pltfs.’ premises, & towards which the 
windows in the declaration mentioned looked; & 
that, pursuant to the custom, he built thereon, 
& thereby unavoidably a little obscured pltfs.’ 
windows. To this plea pltfs. replied that the 
access of light & air to the windows in question 
had been enjoyed as of right & without inter- 
ruption by the respective occupiers of pltfs.’ 
messuage for & during the full period of twenty 
years before the obstruction, & for & during the 
full period of twenty years next before the com- 
mencement of a suit, or action, wherein pltfs.’ 
claim in this action, & to the access & use of light 
& air, was & is brought into question :—Jleld: 
(1) the twenty years’ enjoyment of the access & 
use of light to a dwelling-house, etc., under 
Prescription Act, 1832 (c. 71), ss. 3 & 4, was to be 
taken to be the period next before some action or 
suit wherein the claim should have been brought. 
in question, &, consequently, the replication was 
good; (2) the custom to re-build to any height 
upon ancient foundations in the city of London 
was destroyed by sect. 3 of the above Act. 
CooPrER v. HUBBUCK (1862), 12 ©. B. N.S. 456; 
31 L. J. 0. P. 323; 6L. T. 826; 9 Jur. N.S. 575 ; 
142 BE. BR. 1220. 

Annotations :—As to (1) Consd. Hyman v. Van Den Bergh, 


{19071 2 Ch. 516. .» Colls v. Home & Colonial Stores, 
Ne A.©C.179: Hyman v Van Den Bergh, [1908] 1 Ch. 


880. -_—- Light ancient before passing of 
statute.J—Lights uninterruptedly enjoyed for 
twenty years anterior to the passing of Prescrip- 
tion Act, 1832 (c. 71), are ancient lights. But, in 
a case where lights had become ancient lights 
before the statute :-—~Held: sect. 4 of the Act, 
stating that the period of twenty years, mentioned 
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therefore urged on behalf of deft., 
whose building substantially roduced 
the 5 ee formerly enjoyed, that, as 
there had been a statutory interruption 


on land 


of the casement, ¢.e. from the time the 
above Act first came into operation 
the time of action, pltf.’s right was 
barred through not having been liti- 
gated within the twelve months pre- 
scri by. sect. 4 of the Imperial 
Act :—I/eld: the above Act proserved 
_ whatever rights pltf. possessed at the 

ts _ time that Act came into operation, & 
light & air. stereotyped the position which then 
existed, & that she was therefore 

entitled to recover from deft. reason- 


Onc , 


rior to the 
the above 


rial Act, 


able d for the loss of light.— 
WESTNEY v. HANN (1907), 26N.Z. L. R. 
1396.—N.Z. 


k. Burden of proof.}—In an‘action 


Part VIII.~-Lienr. 


in sect. 3 as that necessary to give an absolute 
right to the access of light, must be the period 
next before the commencement of tho suit relating 
to such lights, not to apply. Qu.: whether the 
owner of the freehold of the dominant tenement 
ean have his right under the Act prejudiced by a 
unity of possession of the dominant & servicnt 
tenement, acquired without his concurrence, by 
his tenant.-—LADYMAN v. GRAVE (1870), 24 L. T. 
55; 19 W. R. 3443; revsd. on other grounds 
(1871), 6 Ch. APP. 763, 1. C. 

a ail — . Hyman v. Van Den Bergh, [1908] 1 Ch. 
167. , 
881. ——— Enjoyment by consent during part of 
twenty years.|—HyMAN v. VAN DEN Baran, No. 

465, ante. 

882. Enjoyment for more than nineteen years — 
Whether court will protect inchoate right.|— 
Where the access of light has been enjoyed without 
interruption for nineteen ycars & a fraction, & 
then an interruption takes place, the ct. will not 
interfere to protect the inchoate right by injunc- 
tion before the lapse of the full period of twenty 
years.—LBRIDEWELI, HOSPITAL (GOVERNORS) vt. 
Warp, Lock, BOWDEN & Co. (1892), 62 L. J. Ch. 
270; 68 1. T. 212; 3 R. 228. 
Annotation :—Consd. Battersea v. 

Comrs., [1895 2 Ch. 708. 


883. -—-- -——--.]~——An inchoate title under 
Prescription Act, 1832 (c. 71), cannot be treated 
as complete even if effectual interruption before 
the title becomes absolute is impossible. 

In an action to restrain interference with 
aceess of light, an interlocutory injunction was 
granted, but so as not to prevent building up to 
the height of houses removed more than nineteen 
« less than twenty years before action brought. 
BATTERSEA (LORD) v. LONDON Crry SKEWERS 
Comrs., [1895] 2 Ch. 708; 65 lL. J. Ch. 813 73 
L. T. 116; 59 J. P. 728; 44 W. R. 1243 39 Sol. 
Jo. 689; 13 R. 795. 

84. ——.]——-BARFF v. MANN, CROSSMAN, 
& PAULIN, Lrp., No. 853, ante. 


London City Sewers 








(b) Interruption of User. 


885. By unity of occupation.) —- Prescription 
Act, 1832 (c. 71), s. 3, converts into a right such 
an enjoyment only of access of light over con- 
tiguous land, as has been had for twenty ycars 
in the character of an casement distinct from the 
enjoyment of the land itself, & the statute places 
this species of negative easement on the same 
footing in this respect as those positive easements 
provided for by the other sect., &, therefore, if, the 
dominant & servient tenements are, during the 
prescribed period, in the occupation of same 
person, no right is acquired.—--HARBIDGE  v. 
WARWICK (1849), 3 Exch. 552; 14 1. J. Kx. 245; 
154K. OR. 964. 

Annotations :-—Consd. Ladyman v. Grave (1871), 6 Ch. App. 

763. 22. 


Consd. & Expld Mallam v. Hose, (1915] 2 Ch. | 
Plasterers’ v. Parish Clerks’ Co. (1851), 20 


. Plas q 
L. J. Ex. 362; Rowbotham »v, Wilson (1857), 27 L. J. Q. B. 
61; Jacomb v. Knight (1863), 8 L. T. 412; Hollins v. 


Verney (1884), 13 Q. B. D. 304; Wheaton v. Maple, 
[1893] 3 Ch. 48; Colls v. Home & Colonial Stores, [1904] 
A. C.179; Hyman v. Van Den Bergh, [1907] 2 Ch. 516. 


886. ——-.]~. LapYMAN v. GRAVE, No. 880, 
ante, 


887, +3~~The access of light during a 
verbal agreement for a tenancy is not enjoyed by 


EE eee 
SY PR pe mee, 


to establish u right to ancient li 
ghts, 
ie burden of proof in the first place | 
is on plitf. to show uninterrupted use | 
wawenty B hirvidae & then the burden is | 
és ted to deft. to show such facts as ' 
ligkative the presumption of ancient | 
Sits. FEIGENBAUM ». JACKSON & | 
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| McDoneut (1901), 8 B.C. R. 17 | 
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8851. By unity of occupution.}—A 
right to the access & use of light to a 


131 


some consont or agreement peng made or 
given for that purpose by deed or writing, as 
required vy Prescription Act, 1832 (c. 71), s 3, 
& the existence of such a tenancy agreement with 
& person who was also during the tenancy the 
occupier of the servient tenement does not prevent 
the owners of the dominant tenement from ac- 
quiring the right to access of light through their 
windows.—MALLAM v. Rosx, [1915] 2 Ch. 222; 
84 L. J. Ch. 9384; 113 L. T. 1106. 

888. By payment of rent.|—-Mere payment of 
rent by the occupier of a house for the use of lights 
is not an interruption of the enjoyment within 
Prescription Act, 1832 (c. 71), s. 3. 

The occupicr of a house paid an annual sum, 
under a parol agreement to the owner of the 
adjoining land for the liberty of keeping his 
windows open which looked upon the land, & 
continued in such active enjoyment for twenty 
years. On error, in an action by the occupier 
against the owner of the adjoining premises for 
an obstruction to his lights:- -Held: the pay- 
ment so made was no evidence of an interruption 
of the enjoyment within sect. 3 of the above Act. 
—-PLASTERERS’ Co. v. Parisn CLerks’ Co. (1851), 
6 Exch. 630; 20 L. J. Ex. 862; 17 L. 'T. OJ SN. 
2463; 15 Jur. 965; 155 K. R. 696, Ex. Ch. 
sat tiparse :—Consd. Bewley v. Atkinson (1879), 13 Ch. ID. 


3; Gardner v. Hodgson’s Kingston Brewery Co., [L001] 
2 Ch. 198. Refd. Angus v. Dalton (1877), 3 Q. B. 1). 84, 
Mentd. Rogers v. Taylor (1858), 2 H. & N. 828. 

889. Interruption acquiesced in for a year—- 
Promise to remove skate ee Ge Where an 
obstruction to an ancient light had existed more 
than twelve months, but a promise had been 
given to remove the obstruction, & twelve months 
had not elapsed from the date of that promise 
before proceedings were taken: --Held: there 
had not been such an interruption of the enjoy- 
ment as would deprive the owner of the light of 
his remedy. 

(2) Where light & air were admitted to an 
underground apartment through a grating in 
adjoining land, the owner of the adjoining land 
was restrained from covering over the areca so as 
to prevent the access of light & free ventilation. —- 
GALE v. ABBOTT (1862), 6 LL. T. 8523; 26 J. P. 
5633 8 Jur. N.S. 987; LO W. RR. 748. 

«lnnotations :—-As to (1) Refd. Giover v. Coloman (1874), 
L. lt. i0 C. P..108. As to (2) Consd. Bass v. Gregory 
(L890), 25 Q BR. D. 181. Refd. Chastey v. Ackland, 
[1895] 2 Ch. 389. 

890. -—— -.}-—The twenty years’ enjoyment 
which, under Prescription Act, 1832 (c. 71), 5. 3, 
gives an absolute & indefeasible right to the 
access of light, need not be an enjoyment in fact 
‘‘ without interruption ”’ for the period mentioned, 
but an enjoyment without such an interruption as 
is contemplated by sect. 4 of the Act, viz., ‘San 
interruption submitted to or acquiesced in by the 
party interrupted for one year”’ after notice. In 
order to negative submission to or acquiescence 
in the interruption, it is not necessary that the 
party interrupted shall have brought an action or 
suit, or taken any active steps to remove the 
obstruction ; it is enough to show that he has in 
a reagonavie manner communicated to the party 
causing the interruption that he does not. really 
submit to or acquiesce in it. 

Where, therefore, pltf. had for more than twenty 
years enjoyed the access of light to his workshop, 


eee ee eee ee 


house cannot be acquired under Pre- 
scription Act by the lapso of time during 
which the owner of the house or his 
occupying tenant is a'so oceupier of 
, the land over which the right would 
extend.——-FRIGENBAUM v. JACKSON & 

McDONELL(1901), 8 B.C. R. 417.—CAN, 
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Sect. a —Acquisilion of right: Sub-sect. 2, F. (b) 
& (c). Sect. Sect. 4: Sub-sect. 1, A.] 


through a window against which deft. had about 
fourteen months before action brought crected a 
permanent building which obstructed it, & plté. 
had taken no active measures to cause the ob- 
struction to be removed, but had several times, 
himself or by his tenant, complained of & pro- 
tested against it:—Held: it was a question 
proper to be left to the jury whether or not there 
had been such a submission to or acquiescence in 
the interruption of the enjoyment as to deprive 
pitf. of the right to the light. Semble: the same 
sort of evidence of user or enjoyment need not. be 
given in the case of a light as in the case of a claim 
of a right of way.—GLOVER v. COLEMAN (1874), 
Ll. RK. 10 0. P. 108; 44 L. J.C. P. 66; 31 L. T. 
684; 23 W. KR. 163. 
Annotations :—Refd. Norfolk v. Arbuthnot (1880), 6 C.P.D. 

390; Prosland v. Bingham (1889), 41 Ch. D. 268 

891, Interruption fluctuating & temporary — 
Onus of proof.|—JI1n an action for an injunction or 
damages for interference with the ancient lights 
of pltfs.’ house by raising an old party wall fifteen 
feet above its original height, deft. pleaded that 
he had for several years been in the habit of piling 
up empty packing-cases against the wall to a 
height exceeding the new wall. The evidence 
was conflicting as to the minimum height of the 
pile of packing-cases, & as to the time they re- 
mained there, but it was proved that they were 
removed from time to time, some to be returned 
to the owners, & the rest to be broken up :— 
Heid: there had been no int« ruption of pltfs.’ 


enjoyment of light within Prescription Act, 1832 : 
(c. 71), 8. 4, & the pltfs. were entitled to an inquiry | 


as to damages. Semble: if, in an action for 
obstruction of light, if appears on pltf.’s evidence 
that there has been some interruption, which in 
its nature is permancnt, the onws is on pltf. of 
proving that such interruption did not in fact 
continue with his acquiescence for a year; but if 
the interruption is in its nature fluctuating & 
temporary, the onus of proving that it in fact 
continued & was acquiesced in by pltf. for a year, 
lies on deft.—PRESLAND v. BINGHAM (1889), 41 
Ch. D. 268; 60 L. T. 4835; 53 J. P. 5833 37 
W. BR. 385, C. A. 

892. Adverse obstruction.|-—— Smit v. BAXreEn, 
No. 466, ante. 

893. Alteration in user.|—ANDREWS v7. WAITE, 
No. 871, ante. 


(ec) User under Agreement. 
804. Necessity for written agreement.] —- PLAS- 


TERERS’ Co. v1 PARISH CLERKS’ Co., No. &88&, 
ante. 
895. ———.]|—-MALLAM v. Rose, No. 887, ante. 


896. What amounts to written agreement-— 
Document signed by owner of dominant tenement.) 
—K., the owner in fee of a freehold house, in 
1814 ‘put out four new windows, & signed & gave 
to S., the owner in fee of an adjacent freehold 
house overlooked by those windows, a document 
declaring that they were put out & remained upon 
the leave of S., & that he, K., would, on the 
request of S., or his heirs or assigns, at any time | 
thereafter block up same, & in the meantime 


would pay S., his heirs & assigns, 6d. a year for 


This document: was not signed 


Lp ine eee 


the indulgence. 

son i. Adverse phatraelini: ]}—Deft. in 
1855 or 1856 built a house on his lot 
adjoining Dae 8, having three windows 
looking out on pltf.’sland. In 1864 deft. 
raised his house more than three feet, 


ee ee eee _— 


thom was 





Ss. U.C., 


| 
| 
| 





| 





& none of the windows being more than | 
three feet high, the position of each of 
us entirely changed :—- 
iigege he had acquired no right under 
c. 88, 8. 38, for that. he had 


_———— 
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by S. The rent was paid down to 1859. In 1877 
S.’s successor in title called upon K.’s successor in 
title, who had bought the property in 1865 with 
notice of the document but had never paid any 
rent under it, to block up the four windows, & 
proc eeded to obstruct the access of light to them. 
K.’s successor in title thereupon brought this 
action against him for an injunction, claiming to 
have acquired an indefeasible right to the access 
of light to the four windows by actual enjoyment 


i for twenty years without intermission :—Held : 


(1) the enjoyment of light by K. & his successors 
had been by virtue of the document of 1814, & 
such document, although signed by K. only, was 
a consent or agreement expressly made or given 
for the purpose of such enjoyment within the 
meaning of Prescription Act, 1832 (c. 71), s. 3, so 
as to prevent K. & his successors from acquiring 
any right to the access & use of light under that 
sect.; (2) the agreement, having been acted upon 
by payment of rent thereunder to within twenty 
years from the commencement of the action, was 
enforceable in equity irrespective of the statute. 
(3) It was proved that in 1859 the agent of the 
owner-of S.’s tenement paid to him 6d., stating 
verbally that it was for the lights in G.’s house, 
the house which had belonged to K.:—Held: 
the agent being dead, this was evidence of payment 
of the rent by G. in 1859.-—-BEWLEY v. ATKINSON 
(1879), 138 Ch. D. 288; 49 1. J. Ch. 153; 41 1. 7. 


| 603; 28 W. R. 638, C. A. 


Annolations :—-.A8 to (1) Consd. Ruscoe v. Grounsell (1903), 
89 L. T. 426; Hy man v. Van den Borgh, (1907) 2 Ch. 
516; Smith v. Colbourne, [1914] 2 Ch. 533. Refd. 
Mitchell vo. Cantril (1887), 37 Ch. D. 56; Simpson vr. 
Gov manent Corpn. (1895), 64 L. J. Ch. 837; Gardner 

Hodgson’s Kingston Brewery Co., [1901] 2 Ch. 1938. 

Generally, Mentd. /te ace Te ke 7. Baylis, [1891] 

1 Q. B. 462; Re Jones, ee Ch. 719 ; Greonhelen: 

dies. (1901] 2 Ch. 324; Bake v. French (No. 2), 

11907 ie Ch. 215; Tucker v Oldbury U. ©. (1912), 81 

L. J. K. B. 668. 

897. —--— Reservation in lease—Rights restrict- 
ing free use of adjoining land.|— MITCHELL v. 
CANTRILL, No. 858, anfe. 

898. ——— Proviso in lease—Reserving right to 
build on adjoining land.|——Pltfs. were lessees, 
under four leases, dated Feb. 17, 1870, from the 
Ecclesiastical Comrs., for a term of sixty years 
from Dee. 25, 1867, of four houses on the 
south side of a street in London. 'The strect was 
31 feet wide. At the date of the leases there were 
on the north side of the strect, opposite to pltis.’ 
houses, four old houses, also belonging to the 
Comrs., which were thirty & a half feet in height. 
Pltfs.’ houses were nearly 44 feet in height. Each 
of pltfs.’ leases contained a declaration that 
‘** notwithstanding anything herein contained, the 
lessors shall have power, without obtaining any 
consent from, or making any compensation to, 
the lessee, to deal as they may think fit with any 
of the premises adjoining or contiguous to the 
hereditaments hereby demised, & to erect, or sulfer 
to be erected, on such adjoining or contiguous 
premises, any ‘buildings whatsoever, whether such 
buildings shall or shall not affect or diminish the 
light or air which may now, or at any time during 
the term hereby granted, be erg hae by the lessee, 
or the tenants or occupiers of the hereditaments 
hereby demised.’’ The leases provided that ‘ the 
word ‘ lessors’ shall be taken to mean & include 
the Ecclesiastical Comrs., their successors & 
assigns, & other the reversioner or reversioners for 


were ee eee | _--—— eee eee 


not enjo ed the access or use of the 
light at t. ie cane. place for the statutory 
la od.— v. EVANS (1877), 42 
wR, one CAN. 


Part VIII —~Lreur. 


Jhe time being of the premises, so far as same will 
admit, unless the context or nature of the case 
nay require a different construction.’’ From the 
jJate of the leases, until the building by deft., a 
yeriod of more than twenty years, no alteration 
was made in the houses opposite pltfs.’ houses. 
In July 19, 1892, an agreement was entered into 
‘yetween the Comrs. & deft., by which, in con- 
sideration of his pulling down & rebuilding the 
‘our old houses opposite to pltfs.’? houses, in 
accordance with plans to be approved by the 
Jomrs., they agreed to grant to deft. leases of the 
sites of the old houses & the buildings to be erected 
‘hereon. In pursuance of this agreement deft. 
julled down the old houses, & was, with the 
approval of the Comrs., building new ones, which 
iad already reached a height of 534 feet, & were 
ntended to be, when completed, about five or six 
‘eet higher. It was admitted that the new 
Juildings would obstruct pltfs.’ light :—-Held : (1) 
she above clause in pltfs.’ leases prevented them 
‘rom acquiring a right to light under Prescription 
Act, 1832 (c. 71), s. 33; (2) pltfs.’ leases & deft.’s 
wreement respectively passed by implication the 
subsoil of the strect, usyuwe ad medium filum via, 
subject to the rights of the local authority in the 
surface of the street, &, therefore, deft.’s premises 
vere ‘‘adjoining or contiguous’”’ to those of 
yIitfs.; (3) deft. was an “ assign’’ of the benefit 
of the agreement between the Comrs. & pltfs. ; 
‘4) deft. was entitled to build so as to obstruct 
Itfs.’ lights.x—-HAYNEs v. KING, [1893] 3 Ch. 439 ; 
ae J. Ch. 21; 69 L. T. 855 5; 42 W. R. 563 3 RR. 
Sho. 
899. Glazed roof of conservatory.|—-HASTON v. 
STED, No. 855, ante. 
900. Inscription on stone.]}— h., the owner 
n fee of a house & the adjoining land in 1816 
conveyed the house in fee simple to J., the pre- 
iecessor of pltf. At the same time a stone was 
vuilt into the wall of the house, upon which was 
nscribed : ‘1816. ‘This stone is placed by J. to 
erpetuate R.’s right to build within nine inches 
f this & any other building.’’ The access of 
ight to the windows of the house over the adjoin- 
ng land was continuously enjoyed from 1816 to 
YOL when deft. erected a building on the adjoin- 
ny Jand which obstructed that access of light :— 
/eld ; the inscription could not be construed as 
consent or agreement ‘‘ expressly made or given 
or the purpose ’’ of the enjoyment. of light within 
he meaning of Prescription Act, 1832 (c. 71), s. 3, 
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?ART VIII. SECT. 4, SUB-SECT. 1.—-A. 


\ 
904 i. Interference must amount to | 
tuisance.J—Doft., being the owner of 
‘ertain land, on the cast end of which 
"as & house lighted by windows on the 
rest side, sold & conveyed part of the | 
and, including that part upon which 
he house was built, to pitf. Deft. 
‘ubsoquently built a high fence very 
lose to the house, entirely on his own 
and, but up to the boundary line. 
“he fence cut off the light, | 
‘Xeludin the air impaired the ventila- | 
lon, & the snow & ice collected in the | 
arrow space between the fence & tho 
ouse, from which it could not be | 
¥ moved, & when melting in the spring | 
€ Water could not run away, but | 
nis through the walls of the house :— | 
e deft. could not derogate from ' 


& by building, 


pitt. 


| 





a ere eee 


904 ii. ——-.}—Deft’s house originally 
was a little higher than 
Deft. pulled down this 
the site began to build a new house. 
Pltf. sued for an injunction, alleging 
that. this house, which would be of 
much greater height than the old one, 
would completely block up his ancient 
windows & cause him material damage : 
—Ileld: although pltf.’s light had been IR. 
sensibly diminished by doft.’s 
there had 
large, material, & substantial damage 
as to require interference by injunction, 
nor had pitf.’s room been rencered 
unfit for the purpose for which it might 
reasonably be expected tu be used, but 
was” entitled 
GHANASHAM NILKANT 
MoronaA RAMCHANDRA 
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& plitf. had an absolute right to the access of light. 
—RuUscor :. GROUNSELL (1903), 89 L. T. 426; 20 
T. LL. R. 5, C. A. 

901. Who may give consent -— Person having 
right to obstruct.]—LONDON CORPN. v. PEWTER- 
oe Co. (MASTER, WARDENS, ETC.), No. 867, 
ante. 

902. ——— Tenant in possession.] — HYMAN v. 
VAN DEN BEeruH, No. 465, ante. 

903. Effect of agreement —- Whether incum- 
brance created.|—(1) A contract to sell buildings 
described by a plan which shows windows does not 
imply any warranty of a legal right to the access 
of light to those windows. 

(2) The existence of an agreement which pre- 
vents the statutory period of prescription begin- 
ning to run does not create an incumbrance on the 
property. & the non-disclosure of such an agree- 
ment does not invalidate the contract. <A clause 
in such an agreement that the owner of the 
buildings will block up the windows is an alffirma- 
tive covenant only & cannot be enforced against 
subsequent purchasers. 

(3) A further clause in such an agreement that 
the adjoining owner may enter & build up the 
windows in default of the owner of the buildings 
doing so is a mere revocable licence & docs not 
give the adjoining owner any interest in the land, 
&, if it did give such an interest, it would be void 
for perpetuity. 

None of the points mentioned above make the 
title too doubtful to be forced upon a purchaser.—- 
SMITH v. CoLBOURNRE, [1914] 2 Ch. 535; 84 
a ‘kb. Ch. 112; 111 L. T. 927; 58 Sol. Jo. 783, 

1 A. 


—_— = ee 


SktcT. 4.—EXTENT OF EASEMENT. 
SUB-SECT, 1.—PROTECTION FROM INTERFERENCE 
AMOUNTING TO NUISANCE. 

A. In General. 


904. Interference must amount to nuisance.|- - 
(1) An action on the case lies for erecting a hogstye 
so near the house of pltf£. that the air thereof was 
corrupted ; so of a lime-kiln, if the smoke enters 
pitf.’s house so that he cannot dwell there: so of 
a dye-hcouse, ctc., if the filth runs into his fish 
pond, etc. 

(2) Where an casement or profit by prescription 
is pleaded, another prescription cannot. be pleaded 
in destruction of such casement or profit. 


er ene ee 


opposite wall of G.’s house waa thirty 
fect high. G. proposed to take down 
the existing wall of his house, & 
rebuild it at a beight of sixty fect. 
The ct., being of opinion that the 
windows would be deprived of @ con- 
siderable amount of sky areca, grantod 
a prohibitory injunction,-~MAGUIKK v. 
GRATTAN (1868), f. BR. 2 Ka. 246.— 


—_— Ete ted _—_—— 





——_—— — 


Itf.’s house. 
& on 


1ouUse, 


new 


been such 4v. ——-.] -Though there be an 


90 
undoubted obstruction of light, yet, 
where such obstruction Is trivial tho 
ct. will not grant a mandatory injunc- 
tion.—SANKEY t. GUNN (1894), 28 
i = I. 1. 128,— IR. 


damages.-— 904 vi. -———.]- -In an action for the 
an v. obstruction of ancient Hght in plitf.’s 
building :-—-Held: an _— obstruction, 
amounting to an actaonable nuisance, 


not, 


to 
NADKARNI 
Par (1891), 





‘in’ own nt, I. J. R. 18 Bom. 474.—IND. 

‘eprived of that canter ble R reeean, ! 904 fii. ———.J— To give a cause of | bad been caused by a new cher wee asl 
-ble enjoyment of the house which he + action for the obstruction of light, the | & an injunction eau d be eta eee 
‘ad & right to expect, aninjunction was , diminution o1 light must be sensible.—- BLACK v. SCOTTISIL Fr a ty ; ‘a <4 te 
jeuted restraining deft. from con- {| MANNING v. GRESHAM HOTEL Co. ASSURANCE CO., { O8] 1d. at. oad; 
fnuing the fence in such way as to | (1867), 1.11. L. 115.-—-IR. 121. L. T. 191, —IR. 

iterfere with that enjoyment.—- | 904 iv. ——-.]—The windows of the 904 vii. Fk -Where appet.’s afli- 


RUETHCH v. Spry (1907), 9 O. W. Lk. 


965 14.0. L. 1. 233,—CAN. back return of 


{.'°3 house looked into 
& passage or yard nine feet wide. 


davit showed that foundations were 


The being Jaid for a building which when 
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Sect. 4.—-Eatent of casement : Sub-sect. 1, A. & B.] 

(3) An action on the case lies for obstructing 

light & air, but not for obstructing a prospect.— 

ae. Case (1610), 9 Co. Rep. 57 b; 77 
816 


Annotations :—As to (1) Consd. Crowhurst? = Amersham 
Burial Board (1878), 4 Ex. De La Dalton (1881), 
6 APP, Cas 0. d. es v. Powell. Ge Th Palm. 

536 Bradley v. Gill (1688), 1 Lut. 69; Richv. B aaa 

(iat, 26. B. 783 ; Simpson v, Bavage (1850), 1c. BN.S 
347; Bonomi v. ’ Backhouse See EK. B. & EK. 622 : 

Bamford v. Turnley (1862), 3 LB. & 8. 66; Warren v. 


Brown, [1900] 2 Q” B. 722; oe v. Town Pro 
rpD. (1902), i? . Ch. 900; Colls »v. 
Home & Colonial Stores, odd) A a! 179; Kino v. bngus 
1 pe 480. As to an Consd. Dalto 
in aM: Cas. 740; Chastey v. ‘Ackland (1897) 
Colls v. Home & Colontal Stores, i108) 
x iu ind, Refd. Hich v. Bastorfield (1847), 4 C. B. 783 
Webb v. pe Sarrwes 10 C. B. N. 8. 268; Nod- Heatly v. 
Benham (1888), 40 Ch. D. 80; 
Muirhead, [1894] 2 Ch. 437. 


05. -] — Where an application was made 
for an injunction to restrain building, so as to stop 
up lights, not: being ancient lights :—Held: it would 
be refused. 

If the house were built on the old foundation, 
it would entitle pltf{s. to their lights as an ancient 
messuage; but if on the new foundation, then 
the party must show a new agreement, or somc- 
thing to import one. ... I am _ of opinion it 
is not a nuisance contrary to law; for it is 
not sufficient to say it: will alter pltf.’ 8 lights, for 
then no vacant piece of ground could be built on 
in the city. It is true the value of pltf.’s house 
may be reduced by render.og the prospect less 
pleasant, but that is no reason to hinder a man 
from building on his own ground (Lornp HARD- 
WICKE, C.).—-ISHMONGERS’ Co. v. East INDIA 
Jo. (1752), 1 Dick. 163; 21 1. R. 232, L. C. 


Annotations :—Consd. A.-G. v. Nichol (1809), 16 Ves. 338° 
Expld. Jackson 1, Newcastle (1864), 3 De G. J. & Sm. 
275. Consd. Colls v. Home & Colonial Stores, [1904] 
A. ©. 179; Jolly v. Kine, [1907] A. C. 1. - Wyn- 
stanloy r: ‘Loo (1818), Fy: Swan. 333; Squire v. Campbell 
Salta iy My. & Cr. 459; Soltau +. De Held (1851), 2 
Sin. S. A. a v”. Shofticld Gas pag atari Co. 
(183), 3 De G. i. & re — Arcedeckne v. Kelk ( 





58), 
321. T. O.S. 331; Wa v. Brown, [1900] 2 Q. B arte 
Rushmor D. Polsuo & Aifier, [1906] 1 Ch. 234; Paul v. 


Robson (1914), 838 L. J. P. C. 304. 

906. -J|—(1) Service of subpona. necessary 
in the case of special injunction ; but the practice 
having been unsettled deft. was put to dissolve 
upon the merits ; & pltf. permitted to show cause 
by affidavit. 

(2) Injunction against darkening ancient win- 
dows not in every case affecting the value of 
premises, that would support an action. The 
effect must be that material injury, amounting 
to nuisance which should not only be redressed 
by damages, but upon equitable principles pre- 

vented.—A.-G. v. Nicuo1 (1809), 16 Ves. 338; 
3 Mer. 687; 33 E. R. 1012, L. C. 
a atest as to (1) Refd. Dewhirst v. Wrigloy (1837), 





» Pr. Cas. 319. .48 to (2) Apld. Wynstanley v 
ate), 2 Swan. 333. Consé. Sutton r. Montfort (1831), 
4 Sim. 559; A.-G. v. Shoftield Gas Consumers’ Co. (185 3), 


3’ Do G, M. & G. 304; Jackson v. Nowcaatle (1864), 3 
~ & Sm. 275; Yates v. Jack (1865 » 138 L. T. 17; 


Dent t. Auction Mart. Co., Pilgrim v. The Same; Mercers’ 


ee eee a mere cer emeuererere ab is s is hoes 


erected would obstruct his view, 
interfere with the free access of air, 





Aldin v. Latimer Clark, 


ee ete ee 


common owner of his lot & the adjoin- 
ing one, now owned by do 


EASEMENTS AND Prorits A PRENDRE. 


Co. v. The Samo 30 Le J I. a 2 Eq. 238 ; sear eae v. 
pee ae TE . 618; Luscom 
‘Bad dete. Pe 


. Steor 
ae : 1508) 19 L. het 
BOs : atte V. Smith (1868), 18 L. T. 
more v. Cee hire Canal Nav. tion aes 1] i 
& K. 154; Ttuipon v. Hobart (1834), ieee 
Squire v. Camp il 1838); 1 ht eee 
ME Folie (1808), 32 L.T. 0.8 


331; Clarke v. Clark dark (1805), 
115 Lillywhite vy. Trimmer (1867), 36 L. J. Ch. 


4 
525 ; Inchbald Do onneon, Inchb arrington 
1868), 17 W. R. 272; Kelk v. Pearson 1870) 23 L. T. 
58; Dickinson v. Harbottle (1873), , 186; 
eat . eee (18 74), L. R. 18 Eq. bey : even v. 
Brown, [ rae 722. Generally, Mentd. Soltau r. 
ae ans a'(1851), | Sim. N. 8. 133: Jacomb v. Knight 
(18 12; Martyr v. Lawrence (1864), 3 Now 
gee ay 
907. ———.]—Bill by the lessee & occupier of a 
house & premises in Henrietta Street, Cavendish 
Square, alleged that an erection, when completed, 


would form a screen, consisting of a range of strong 
upright iron stanchions filled in with iron sashes 
& glazed with fluted glass, & would extend along 
the whole of the back fronts of other houses & 
premises & part of his own, at a distance of thirty 
feet, & that it would be seriously prejudicial to 
pitf., & greatly interfere with the enjoyment of 
the light & air which pltf. had hitherto had in the 
occupation of his house. It also alleged, that in 
the framework of the erection it was intended to 
introduce slanting panes of glass, called ‘‘ lowvres,”’ 

the effect of which would be to cause currents of 
air & an accumulation of soot to the great annoy- 
ance of plif., & that unless the glass screenwork 
was kept clean & free from dust & dirt. it would 
become offensive, & cause a greater obstruction to 
the light & air of pltf.’s house :—AHeld: motion 
for an injunction would be refused, on the ground 
that there was no evidence of any ‘actual obstruc- 
tion to the light & air by the screen & the cvidence 
only amounted to opinion, that the effect of the 
erection would be to occasion a material obstruc- 
tion of light & air, & there might have been evi- 
dence of what actually had happened.—RAvb- 
CLIFFE v. PORTLAND (DUKE) (1862), 3 Giff. 702 ; 
71. T. 126; 8 Jur. N. 8S. 1007; 10 W. R. G87 ; 


66 HK. R. 591. 
908, —-—.] —-CoLts v. HomE & COLONIAL 
Strores, Lrp., No. 830, arte. 
09. ——. | —HIGGINS v. Brrrs, No. 829, ante. 
910. ———.|—-In an action for inter ference with 


light & air the owner of the dominant tenement is 
entitled to the uninterrupted access of a quantity 
of light measured by what is required for the 
ordinary purposes of the use of the tenement, & 
the test is whether the obstruction complained of 
amounts to 7m nuisance.— PAUL v. ROBSON ete 
83 L. J. P.O. 3043; 111 1. T. 481; 30 T. L. R. 
533, P. C. 


B. Whai I nterference amounts to Nuisance. 


911. Whether owner entitled to whole light or 
only sufficient quantity for ordinary purposes. |— 
To constitute an illegal obstruction, by building, 
of plitf.’s ancient lights, it is not sufficient, that 
pitt. has Icss light than he had before, but there 








ee oe ee ee ee 


_ diminution of light ‘must be senaiblo : 


fta., pitf. but pltf. is entitled substantially to 


& be otborwise detrimental to the value 
of his property :— Held: those allega- 
tions did not. make out. a case of such 
irreperepie injury as tu justify the 


grant ing of a Renton Ae alr 
v. ANCIS 19), ( 
N. lL. h. 52.—8. AF. a 


1. Distinction where right claimed 
oy grant.)\—The rulos settled by the 
in case of the interference with 
Sacent lights are not applicable to a 
case where Bg ’s rights are dependent 
upon a prior conveyance from tho 


being entitled to receive such access 
of light through his windows as the 
windows afforded at the time of the 
severance of his lot from ne owned by 
dofta.—-SIMPgsON 0. KA (T.) Co. 
(1907), Ve W. h. 569; 15 O.L. 1. 


PART VIII. SECT. 4, SUB-SECT. 1.—B. 


9111. Whether owner entitled to whole 
uantity for 
give a cause 


light or only sufficient 
ordinary pu 


.—-To 
of action for obstruction of light, the - 


all the light which he enjoyed before 
the obstruction, evidence that 
enough of light remains to enable pitf. 
to carry on his business is not sufficient 
to give defts. a verdict.—MANNING A 
a mee HoTeL Co. (1867), I. R. 1 

. la. 1156.—~— IR. 


"941 ii. 
already #0 





-]—Where premises are 
badly hted that the 


' smallest eorvaliGn of light would 


substantially inconvenience the occu- 
plors in their business they are ontitled 
relicf on guch deprivation. 


’ 


Part VITI.—Licur. 


must be such a. privation of light as will render the 
occupation of his house uncomfortable, & prevent 
him, if in trade, from carrying on his business as 
beneficially as he had previously done.—BAck v. 
STACEY (1826), 2 OC. & P. 465, N. P.; previous pro- 
ceedings, 2 Russ. 121. 


Annotations :—Apprvd. Dent v. Auction Mart Co., Pilgrim 
7. The Same, Meroers’ Co. v. The Same (1866), L. R. 2 Eq. 


238. Consd. Aynsley v. Glover (1874), l.. R. 18 Hq. 544 ; 
Ecel. Comrs. for England v. Kino (1880), 14 Ch. D. 213; 
Collis v. Home & Colonial Stores, [1904] A. C. 179. 

Higgins v. Betts, [1905] 2 Ch. 210. Refd. Calcraft v. 
Thompson (1867), 15 W. R. 387; Kelk v». Pearson (1870), 
23 L. T. 458; City of London Brewery Co. v. Tennant 
(1873), 43 L. J. Ch. 457 ; Kino v. Rudkin (1877), 6 Ch. D. 
160; Warren v. Brown, [1902] 1 K. B. 15; Kino v. 
Jour {1905} 1 Ch. 480; Heath v. Brighton Corpn. (1908), 
98 f. T. 718. Mentd. Johnson v. Wyatt (1863), 2 De 
G. J. & Sm. 18; Langmead v. Maple (1865), 18 C. B. N.S. 
re ; Slack v. Leeds Industrial Co-op. Soc., [1923] 1 Ch. 


912. .] — That diminution of light & air 
which the law recognises as the ground of an action 
against a party who builds near another’s premises, 
is such as really makes them to a sensible degree 
less fit for the purposes of business or occupation.— 
PARKER v. SMITH (1832), 5 C. & P. 438, N. P. 
Annotations :~—Consd. Colls v. Home & Colonial Stores, 

[1904] A. GC. 179. Refd. Wells ». Ody (1836), 70. & P. 

410; Kelk vo. Poarson (1871), 6 Ch. App. 809; col. 

Jomrs. for Kngland v. Kino (1880), 14 Ch. D. 213; Kine 

o, Jolly, [1905] 1 Ch. 480; Slack v. Leeds Industrial 

Co-op. Soc., [1923] 1 Ch. 431.  Mentd. Johnson v. Wyatt 

(1863), 2 De G. J. & Sm. 18; Langmoad v. Maple (1865), 

18 Cc. B. N.S. 255. 

913. -J—To sustain an action on the case 
for darkening pltf.’s windows, it is not sufficient 
that a ray or two of light should be obstructed. 
The question is, whether, in consequence of the 
obstruction, pltf. has less light than before, to so 
considerable a degree as to injure pltf.’s property 
in point of value.—PRINGLE v. WERNHAM (1836), 
7 C. & P. 377 N. P. 

Annotations :—Dbtd. Kino v. Jolly (1904), 74 1. J. Ch. 174, 

Mentd. Johnson v. Wyatt (1863), 2 Do G. J. & Sm. 18; 

Langmead v. Maplo (1865), 18 C, B. N. S. 255. 


914. ---~.]— (1) To support an action for 
obstructing lights, plif. must show that there was 
such a diminution of light & air as makes his pre- 
mises less fit for occupation. 

(2) If the light of pltf.’s windows is obstructed 
by deft. building on a party wall, half of which 
belongs to pltf. & half to deft., pltf. may maintain 
‘ither trespass or case. 

(3) The Fire Prevention (Metropolis) Act, 1774 
(c, 78), does not protect persons from actions for 
Injuries arising from the collateral consequences 
of their building, such as obstructing lights. 

(4) A man can bring no action for the loss of a 
look out or a prospect (PARKE, B.).—WELLS v. 
Opy (1836), 1 M. & W. 452; 70. & P. 410; 5 
Dowl. 95 ; 2 Gale, 12; Tyr. & Gr. 715; 51. J. Ex. 
199; 150 E. R. 512; previous proceedings (1835), 
2 Cr. M. & R. 128. 
«I nnotations :—.As to (1) 

Stores, [1904] A. C. 179. 


O'CONNOR : 906), 42 I. 
20.—IR v. WALSH (1906), 42 I. L. T. 








Consd. Colls vr. Home & Culonfal 
Apprvd. Kine v. Jolly, [1905] 


See 





would 








defts.’ wall was built, pitf.’s room 
not remain = substanti 
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1 Ch. 480. Refd. Jolly v. Kino (1906), 76 L. J. Ch. 1. 
As to (2) Refd. Haine v. Alderson (1838), 4 Bing. N. C. 
702. As to (3) Consd. Crofts v. Haldane (1867), L. KR. 
2 Q. B. 194; Adams v. Marylebone B. C. (1906), 75 
L. J. K. B. 995. Gencrally, Mentd. Johns 
(1863), 2 De G. J. & Sm. 18; Langmead v. Maple (1865), 
1 » BLN, etropolitan Building Act, 1855, 


. 255; Re M 

Ex p. McBryde (1876), 35 L. T. 543. 

915. .]|——Injunction granted to restrain 
the rebuilding of a London house, on a plan slightly 
varying from the former ground plan, where it 
appeared, as the result of somewhat conflicting 
evidence, that the proposed new building would 
seriously interfere with the enjoyment of light & 
air by pltf., the occupier of the adjoining house, 
& when it appeared that pltf. for twenty years 
previously, though she had obscured the light & 
air to some extent, had not done so by an obstruc- 
tion as great as that in respect of which she sought 
relief.-—ARCEDECKNE v. KELK (1858), 2 Giff. 683 ; 
32 L. T. O. S. 3381; 23 J. P. 147; 5 Jur. N.S. 
114; 7W. R. 194; 66 i. R. 286. 

916. ~J—(1) A. & GC. occupied adjoining 
houses, & (., intending to crect a glass room as a 
photographic studio on a portion of his premises, 
called on A. & informed him of his intention, 
pointing out the situation, ctc., but this was done 
after dark on a spring evening. Tle also said he 
had a plan of the erections & a contract for their 
performance. A. made no objection, being, as 
he alleged, under the impression that the new 
buildings were to be in a different situation, but 
never made further inquiries, nor asked to sce the 
plan. C. commenced his preparations cleven days 
afterwards, & about a weck later commenced the 
actual building. About a week after this A. dis- 
covered his mistake as to the position of the new 
buildings, & four days later wrote to C. to desist, 
& threatened proceedings in the Ct. of Ch. if 
compliance were refused. Hight days afterwards, 
& when the buildings were nearly complete, A. 
filed a bill against C. :—--//cld: there was no such 
acquiescence as would deprive A. of his right to 
relief. 

Semble : (2) a stronger case of acquiescence is 
requisite to debar a pltf. from relicf at the hearing 
of a cause than to disentitle him to an inter- 
locutory injunction. 

(3) A pltf. coming to the ct. for an injunction 
to restrain the erection of new buildings by his 
neighbour, on the ground of interference with his 
light & air, must show that his own residence will 
be rendered substantially less comfortable for 
purposes of occupation. Though an injunction be 
refused in such a case, the ct. if it eprom that 
damages have been sustained may, if it think fit, 
exercise the jurisdiction conferred by Chancery 
Amendment Act, 1858 (c. 27), & direct an inquiry 
as to damages. 

(4) Qu.: whether the ct., in a case of nuisance 
where pltf, would probably recover damages at 
law, will grant an injunction if the damages would 








| tomod to entor the windows of pltt.’s 
house, during the whole of the pre- 


ally as 
an tte period, & if sv, whether there 
h 


011 ili. ~The o of ' useful to him as before, pltf. was 
light for a dwelling House which Can entitled to an injunction.— KADARBITA been a deprivation of light & air 
© claimed by prescription or by | % Rauiabuar (1889), I. L. KR. 13 | sufficient to render occupation of tho 
length of time without an actual grant | Bom. 674.—IND. house uncomfortable.—-CnHoTaLAL Mo- 
is such an amount as is reasonably 911 v. ./—An casement of light | HANLALY. LALLUBHAL SUBCHAND (1905), 
necessary for the convenient & comfort- |: to a window only gives a right to have | 1. L. Rt. 29 Bom. 157,—IND. 
able habitation of the house.—DELHI | buildings that obstruct it removed so vii, —--—-.J—Tho oxtent of a pre- 


& LONDON BANK ». Hem LAL Dorr 
ee L. hk, 14 Cale. 839.—IND. 
v. -l—Pitf. complained that 
dettas tended to build so as to obstruct 
pas of light & air through an 
ancient window in his house, & render 
. Toom therein unfit for use, & prayed 
or & perpetual injunction restraining 
dette. from so building :—Held: as 
he ovidence established that, after 


we 





911 vi. 





itf.’s 


peeve 


0 


as to allow the access of sufficient light | 

to the window.--BALA v0. MAHARU | 
(1896), Ti L. It. 20 Bom. 783,.—IND. 

-]—In a suit for an in- | 

junction to restrain deft. from = ob- 

mere the access of light & air to 

ndows :—J/eld ;: the questions 

be determined were whether there 

had been a diminution in the quantity 

f light & air, which had 


911 

acriptive right to the pussage of light 
& alr to a certain window, door or 
other opening is that eersoebr ee Ught 
or air which has been accustomed to 
center that opening during the whole 
of the prescriptive period irrespective 
of the purpose for which it has been 

used.— 1 SHAPURJI v.. FRAMJI 

EDULJI (1905), I. L. 1. 30 Bom. 319.—- 
been accus- | IND. 
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(3) An action on the case lies for obstructing 
light & air, but not for obstructing a prospect.— 
ALDRED’s CASE (1610), 9 Co. Rep. 57 b; 77 
K. R. 816. 

Annotations :—As to (1) Consd. Crowhurst v. Amersham 

Burial Board (1878), 4 Kx. D.5; Dalton v. a tr (188 

6 App. Cas. 740. . Jones v. Powell (1629), Palm. 

536; Bradley v. Gill (1688), 1 Lut. 69; Rich v. Bastorfield 
(1847), 4 C. B. 783 ; Simpson v. Savage (1856), 1C.B.N.S8. 
347; Bonomi v. Backhouse (1858), EK. B. & EH. 622; 
Baspford v. Turnley (1862), 3 B. & S. 66; Warren v. 
Brown, (1900) 2 Q. B. 722; Davis v. Town Properties 
Investment Corpn. 71 L. J. Ch. 900; Colls v. 

{1904} A. C. 179; Kine v. Jolly, 
Ch. 480. As to (3) Conad. ton v. Angus 
(1881), 6 App. Cas. 740; Chastey v. Ackland (1897), 13 
’. 1. WR. 2373 Colls v. Home & Colonial stores, [1904] 
. G. 179. . Rich v, Basterfield (1847), 4 CG. B. 783 3 
Benham (1888), 40 Ch. D. 80; Aldin v. Latimer Clark, 
ae {1804} 2 Ch. 437. 


05. -]-—— Where an application was made 
for an injunction to restrain building, so as to stop 
up lights, not being ancient lights :—Held: it would 
be refused. 

If the house were built on the old foundation, 
it would entitle pltfs. to their lights as an ancient 
messuage; but if on the new foundation, then 
the party must show a new agreement, or some- 
thing to import one. ... 1 am of opinion it 
is not a nuisance contrary to law; for it is 
not sufficient to say it will alter plitf.’s lights, for 
then no vacant piece of ground could be built on 
in the city. It is true the value of pltf.’s house 
may be reduced by rendering the prospect less 

leasant, but that is no reason to hinder a man 
rom building on his own ground Lorp HARD- 

WICKE, O.).—IISHMONGERS’ Co. v. East INDIA 

Co. (1752), ] Dick. 163; 21 HK. R. 232, L. C. 

Annotutions :-—Consd. A.-G. v. Nichol (1809), 16 Ves. 338° 

d. Jackson v. Newcastle (1864), 3 Do G. J. & Sm. 

275. - Colls v. Home & Colonial Stores, [1904] 
A. C.179; Jolly v. Kine, [1907] A. C. 1. fd. Wyn- 

stanley v. Leo ete) 2 Swan. 333; Squire v. Campbell 

(1836), 1 My. & Cr. 459; Soltau v. De Hold (1851), 2 

Sim. N. 8. 133; A.-G. ». Shefiicld Gas Consumers Co. 

(1853), 3 De G. M. & G. 304; Areedeckne rv. Kelk (1858), 

321. T. O. 8. 331; Warren ». Brown, [19001 2 Q. B. 722; 

Xushmer vr. Poleuo & Alfieri, [1906] 1 Ch. 234; Paul v. 

Robson (1914), 838 L. J. P. C. 304. 

_ 906. -|—(1) Service of dag rig necessary 

in the case of special injunction ; but the practice 

having been unsetticd deft. was put to dissolve 
upon the merits; & plitf. permitted to show cause 
by affidavit. 

(2) Injunction against darkening ancient win- 
dows not in every case affecting the value of 
premises, that would support an action. The 
effect must be that material injury, amounting 
to nuisance which should not only be redressed 
by damages, but upon cquitable principles pre- 
vented.-—A.-G. v. NICHOL (1809), 16 Ves. 338; 
3 Mer. 687; 33 BE. R. 1012, L. C. 

Annotations :-—Aa to (1) Refd. Dewhirst v. Wrigl 1837), 
Coop. Pr. Cas. 319. 48 fo (2) Apld. Wyneteene, . i 
(1818), 2 Swan. 333. Consd. Sutton v. Montfort (1831), 
4 Sim. 549; A.-G. vt. Shoflicld Gas Consumers’ Co. (1853), 

} G. M. & G. 304; Jackson v. Nowcastle (1864), 3 

Do G. J. & Sm. 275; Yatos «. Jack (1865), 13 L. 1. 17; 

Dont r. Auction Mart Co., Pilgrim 7. 'The Same; Mercors’ 


- —— meee = 








erected would obstruct his viow, | 
interfere with the free access of air, | 
& be otherwise detrimental to the value 
of his D ap aad -—Held: these allega- 
tions did not. make out, a case of such 
irreparable injury as to justify the | 
granting of Bit aintorin select | 
v. IFRaANcis ( 40 | 
N. L. h. 52.—-8. AF. ¢ ) | 
1, Distinction where right claimed 
by grant.}—The rules settled by tho 
cts. in case of the interforence with 
ancient lights are not applicable to a 
caso whore pltf.’s rights aro dependent 
upon & prior conveyance from the 


161.-—CAN, 





ordin 


common owner of his lot & the adjoin- 
ing one, now owned by defta., pltf. 
heing entitled to receive such access 
of light through his windows as the 
windows afforded at the time of the 
severance of his Jot from that owned by 
doftx.—SIMrsON v. EATON 
(1907), 10 O. W. R. 669; 15 OL. RR. 


PART VIII. SECT. 4, SUB-SECT. 1.—B. 


9111. Whether owner entitled to whole 
light or only sufficient quantity for 


purposcs. }—To 
of uction for obstruction of light, tho 


EASEMENTS AND Prorits A PRENDRE. 


Mackenzie (1867), 36 Ch. 518; Luscombe v. Steer 
1867), 17 L. T. 229; Beadel v. Pe 1868), 19 L. T 
60; Potts v. Smith (1868), 18 L. T. 029. . Blake 

more v. Glamorganshire Canal Navigation (1882), 1 My. 

& K. 154; Ripon v. Hobart (1834), 3 My. & K. 169; 

Squire v. Campbell (1836), 1 My. & Cr. 459; Arcedeckne 

v. Kelk (1858), 32 L. I. O. 8. 331; Clarke v. Clark (1865), 

14 W. R. 115; Lillywhite vr. Trimmer (1867), 36 L. J. Ch. 

- Inchbald v. Robinson, Inchbald v. Barrington 

(1868), 17 W. RK. 272; Kelk v. Poarson (1870), 23 L. T. 

iarbottlo (1873), 28 L. T. 186; 


Co. v. The Same (1866), 7 R. 2 Ka. 238; Lanfranchi v. 


Brown, 11900) 2 Q. B. 722. 

De Held pleats Sim. N. 8. 133: Jacomb v. Knight 

(1863), : s» T. 412; Martyr v. Lawrence (1864), 3 New 
ip. e 


907. .|—Bill by the lessee & occupier of a 
house & aera in Henrietta Street, Cavendish 
Square, alleged that an erection, when completed, 
would form a screen, consisting of a range of strong 
upright iron stanchions filled in with iron sashes 
& glazed with fluted glass, & would extend along 
the whole of the back fronts of other houses & 
premises & part of his own, at a distance of thirty 
feet, & that it would be seriously prejudicial to 

Itf., & greatly interfere with the enjoyment of 
he light & air which pltf. had hitherto had in the 
occupation of his house. It also alleged, that in 
the framework of the crection it was intended to 
introduce slanting panes of glass, called ‘‘ louvres,”’ 
the effect of which would be to cause currents 
air & an accumulation of soot to the great an.” 
ance of plitf., & that unless the glass screenwo1 
was kept clean & free from dust & dirt, it would 
become offensive, & cause a greater obstruction ,t- 
the light & air of pltf.’s house:—Held: mot, 
for an injunction would be refused, on the groyq 
that there was no evidence of any actual obsto. 
tion to the light & air by the screen & the evide,,, 
only amounted to opinion, that the effect of 5. 
erection would be to occasion a material obstr,. 
tion of light & air, & there might have been «;_ 
dence of what actually had happened.—F,,). 
CLIFFE v. PORTLAND (DUKE) (1862), 3 Giff. ‘02 : 
71. T. 126; 8 Jur. N. S. 1007; 10 W. R. 587 : 
66 BK. R. 59). : 

908. ——-.J]— Cols v. Home & COLO.) ,4, 
Stores, Lrp., No. 830, ante. | 

09. —-—.|—--H1IGGINS 7. Betts, No. 829, ante. 

910. --—--.]—In an action for interference with 
light & air the owner of the dominant tenement is 
entitled to the uninterrupted access of a quantity 
of light measured by what is required for the 
ordinary purposes of the use of the tenement, & 
the test is whether the obstruction complained of 
amounts to a nuisance.— PAUL v. Rosson (1914),: 
8S3L.J.P.c. 304; 1/1 LL. T. 48); 309. L. BR. 
683, P. C. 





B. What Interference amounts to Nuisance. 


911. Whether owner entitled to whole light or 
only sufficient quantity for ordinary purposes.|— 
To constitute an legal obstruction, by building, 
of plitf.’s ancient lights, it is not sufficient, that 
pitf. has less light than he had before, but there 


ed een ee eee ~- ee) = gasih caata 


diminution of light must be sensit .c: 
but pitf. is entitled substantially to 
all the light which he cnjoyed before 
the obstruction, & evidence that 
' cnoughb of light remains to onable pltf. 
to carry on his business is not sufficient 
to give defts. a verdict.—MANNING 1. 
ee aaa HoTeL Co. (1867), I. KR. 


ae e 


(T.) Co. 


911 li. ——.]—Where premises are 

_ already so badly lighted that the 
- smallest deprivation of light would 
' substantially inconvenience the occu- 
pore in their business they are entitled 


Vo a& cause 
relief on such deprivation.— 


Part VITI.—Liaut. 


must be such a privation of light as will render the 
occupation of his house uncomfortable, & prevent 
him, if in trade, from carrying on his business as 
beneficially as he had previously done.—Back v. 
Stacey (1826), 2 0. & P. 465, N. P.; previous pro- 
ceedings, 2 Russ. 121. 


Annotations :—Apprvd. Dent v. Auction Mart Co., Pilgrim 
v. The Samo, Meroors’ Co. v. The Same (1866), L. R. 2 Eq. 


238. Oonsd. Aynsley v. Glover (1874), L. R. 18 Eq. 544; 
Ecol. Comrs. for England v. Kino (1880), 14 Ch. D. 213; 
Colls v. Home & Colonial Stores, [1904] A.C.179. Expld. 
Higgins ». Betis, [1905] 2 Ch. 210. Refd. Calcraft v. 
Thompson (1867), 15 W. R. 387; Kelk v. Pearson (1870), 
23 L. IT. 458; City of London Brewery Co. v. Tennant 
(1873), 43 L. J. Ch. 457; Kino v. Rudkin (1877), 6 Ch. D. 
160; arren v. Brown, [1902] 1 K. B. 15; Kine v. 
te A [1905] 1 Ch. 480; Heath v. Brighton Curpn. (1908), 
98 L. T. 718. Mentd. Johnson v. Wyatt (1863), 2 De 
G.J.&Sm.18; Langmead v. Maple (1865), 18 C. B. N.S. 
255 ; Slack v. Leeds Industrial Co-op. Soc., {1923] 1 Ch. 


912. -] — That diminution of light & air 
which the law recognises as the ground of an action 
against a party who builds near another’s premises, 
is such as really makes them to a sensible degree 
less fit for the purposes of business or occupation.— 
PARKER v. SMITH (1832), 5 C. & P. 488, N. P. 
«Annotations :——Consd. _Colls v. Homo & Colonial Stores, 

[1904] A. C. 179. Refd. Wells v. Ody (1836), 70. & BP. 

A410; Kelk ». Pearson (1871), 6 Ch. App. 809; Kecl. 

Comrs. for Kngland ». Kino (1880), 14 Ch. D. 213; Kine 

w. Jolly, [1905] 1 Ch. 480; Slack v. Leeds Industrial 

Co-op. Soc., [1923] 1 Ch. 431. Mentd. Johnson v. Wyatt 

(1863), 2 Do G. J. & Sm. 18; Langmead v. Maple (1865), 

18 © B. N.S. 255. 

913. |—To sustain an action on the case 
for darkening pltf.’s windows, it is not sufficient 
that a ray or two of light should be obstructed. 
The question is, whether, in consequence of the 
obstruction, pltf. has Jess light than before, to so 
considerable a degree as to injure pltf.’s property 
in point of value.—PRINGLE v. WERNHAM (1836), 
70. & P. 377, N. P. 

Annotations :—Dbtd. Kino ». Jolly (1904), 74 I. J. Ch. 174. 

Mentd. Johnson v. Wyatt (1863), 2 De G. J. & Sm. 18; 

Langmead », Maple (1865), 18 C. B. N.S. 255. 


914. -}]-—(1) To support an action for 
obstructing lights, pltf. must show that there was 
such a diminution of light & air as makes his pre- 
mises less fit for occupation. 

_. (2) If the light of pltf.’s windows is obstructed 

by deft. building on a party wall, half of which 
belongs to pltf. & half to deft., plif. may maintain 
either trespass or case. 

(3) The Fire Prevention (Metropolis) Act, 1774 
(c. 78), docs not protect persons from actions for 
injuries arising from the collateral consequences 
of their building, such as obstructing lights. 

(4) A man can bring no action for the loss of a 
look out or a reeeee (PARKE, B.).—WELIS v. 
Opy (1836), 1 M. & W. 452; 70. & P. 410: 5 
Dowl. 95 ; 2 Gale, 12; Tyr. & Gr. 715; 5 L. J. Ex. 
199; 150 BK. R. 612; previous proceedings (1835), 
2 Or. M. & R. 128. 
Annotations :—As to (1) 

Stores, [1904] A. C. 17 


O'CONNOR v. Ws a 49 : TT. 
20,1. AISH (1906), 42 I. L. T 











Consd. Colls ». Home & Colonial 
9. Apprvd. Kine v. Jolly, [1905] 








would 





911 ili, -J—Tho only ain t of 
light for a dwalliee ney which cat | 


med by prescription or b v. 
length of time without aa actual grant Bom. 674.— IND. 
is such an amount as is reasonably 911 v. 





heccasary for the conv t - 
able habitation of “the, pigeons i 
N BANK v¢, 
(1887), I. L. R. 14 Cale. 330A IND. 
1 iv. .1—Pitf. complained that 
defts. intended to build so aoto obstruct 
the pa: of light & air through an 
ancient window in his house, & render 
& room therein unfit for uso, & prayed 
for a perpetual injunction restraining 
defts. from so building :—Held: as | 
the evidence established that, after | 


ot 


buildin 





911 vi. 





| defts.” wall was built, pltf.’s room 

not remain substantially as 
; useful to him as_ before, — 
entitled to an injunction. —KADARBILAL | ha 
RantmBpyar (1889), I. L. R. 13 


-}—An easement of light 
-to a window only gives a right to have 
that obstruct it. removed s0 
as to allow the access of sufficient light 
the window.-—-BALA v. MAIARU 
(1896), i. i. It, 20 Bom. 788.—IND. 
~}--In a sult for an in- 
junction to restrain deft. from  ob- 
arte the access of light & air to 
pte windows :—J/eld: the questions 
be determined were whether there 
had becn a diminution in the quautity 
of light & air, which had been accus- 
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1 Ch. 480. Refd. Jolly v. Kine Sree 76 L. J. Ch. 1. 

As to (2) Refd. Raine v. Alderson (1838), 4 Bing. N. C. 

702. 48 fo (3) Consd. Crofts v. Haldane (1867), L. NR. 

2 Q. B. 194; Adams v. lebone B. ©. (1906), 75 

L. J. K entd. Johnson v. Wyatt 
CG. B.N.S 


m. 18; Langmead v. Maple (1865), 
. B. N.S. 255; Re Metropolitan Building Act, 1855, 

Kz p. MeBrydo (1876), 35 L. ~ §43. 

915. .]— Injunction granted to restrain 
the rebuilding of a London house, on a plan slightly 
varying from the former ground plan, where it 
appeared, as the result of somewhat conflicting 
evidence, that the proposed new building would 
seriously interfere with the enjoyment of light & 
air by pltf., the occupier of the adjoining house, 
& when it appeared that pltf. for twenty years 
previously, though she had obscured the light & 
air to some extent, had not done so by an obstruc- 
tion as great as that in respect of which she sought 
relief.—ARCEDECKNE v. KELK (1858), 2 Giff. 683 ; 
32 L. T. O. S. 331; 23 J. P. 147; 5 Jur. N.S. 
114; 7 W. R. 104; 66 E. BR. 286. 

916. ——.} —-(1) A. & C. occupied adjoining 
houses, & C., intending to crect a glass room as a 
photographic studio on a portion of his premises, 
called on A. & informed him of his intention, 
pointing out the situation, etc., but this was done 
after dark on a spring evening. He also said he 
had a plan of the erections & a contract for their 
performance. A. made no objection, being, as 
he alleged, under the impression that the new 
buildings were to be in a different situation, but 
never made further inquiries, nor asked to sec the 
plan. C. commenced his preparations eleven days 
afterwards, & about a week later commenced the 
actual building. About a week after this A. dis- 
covered his mistake as to the position of the new 
buildings, & four days later wrote to C. to desist, 
& threatened proceedings in the Ct. of Ch. if 
compliance were refused. Might days afterwards, 
& when the buildings were nearly complete, A. 
filed a bill against (.:—Held: there was no such 
acquiescence us would deprive A. of his right to 
relief, 

Semble: (2) a stronger case of acquiescence is 
requisite to debar a pltf. from relicf at the hearing 
of a cause than to disentitle hin to an inter- 
locutory injunction. 

(3) A pltf. coming to the ct. for an injunction 
to restrain the erection of new buildings by his 
neighbour, on the ground of interference with his 
light & air, must show that his own residence will 
be rendered substantially less comfortable for 
purposes of occupation. ‘Though an injunction be 
refused in such a case, the ct. if it firs that 
damages have been sustained may, if it think fit, 
exercise the jurisdiction conferred by Chancery 
Amendment Act, 1858 (c. 27), & direct an inquiry 
as to damages. 

(4) Qu.: whether the ct., in a case of nuisance 
where ash would probably recover damages at 
law, will grant an injunction if the damages would 





toined to enter the windows of pltf.’s 
house, during the whole of the pre- 
criptive porlod, & if s0, whethcr thero 
been a deprivation of light & alr 
sufficient| to render occupation of tho 
house uncomfortable.—CHOTALAL Mo- 
HANLALV. LALLUBHAI SUBCHAND (1905), 
1; L. hk. 29 Bom. 157.—IND. 


911 vii. ———.] —The extent of a pre- 
scriptive right to the passage of Ught 
& alr to a certaln window, door or 
other opening is that pane Pa light 
or air which has bcon accustomed to 
enter that opening during the whole 
of the prescriptive period irrespective 
of the purpose for which it has been 


used.— FRAMJI SHAPURJI  v.- I 
| EDULST (1905), I. L. 1. 30 Bom. 319.— 


pltf. was 
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be trifling & inconsiderable.—JOHNSON v. WYATT 
(1863), 2 De G. J. & Sm. 18; 3 New Rep. 270; 


33 L. J. Ch. 304; 9 L. T. 618; 98 J. P. 70; 9 

Jur. N. S. 1333; 12 W. KR. 234 46 kK. R. 281, 

L. JJ. 

oan ey semen o (2) Refd. llogg_v. Scott (1874), L. Rh. 
18 Kq. 444. ve as (3) & (4) Consd. Swaine v. G. Ry. 
(1864), 4 De G. J. & Sm. 211; Durell v. Pritchard (1868), 
: Ch. App. 24 244. Refd. Langmead v. Maple (1865), 18 
917. (1) It is not in every case in which 





an action can be maintained for the obstruction of 
ancient lights, that an injunction will be granted ; 

something more is required than that amount of 
injury for which damages may be recovered at 


aw. 

(2) The foundation of the jurisdiction in equity 
to interfere by injunction is the existence of an 
injury to property of such a nature as to render 
the property in a material degree unsuitable for 
the purposes to which it is now applied or to 
lessen considerably the enjoyment of it. Such 
an injury is considered by the ct. to be incapable 
of compensation in damages. 

(3) Semble: in a case where the abridgement 
of light complained of docs not materially interfere 
with the comfort of the persons complaining, & 
docs not materially diminish the suitableness of 
the premises for the present purpose to which they 


destination of the 
diminish its valuc. 
(4) A judge sitting in equity is bound to pro- 
nounce his judgment according to the evidence ; 
hence to decide a case upon conclusions of fact 
derived from ocular inspection is a course which 
a judge in equity cannot, in ordinary cases be 
recominended to adopt.—JACKSON v. NEWCASTLE 
(DUKE) (1864), 3 De G. J. & Sm. 275; 4 New Iep. 


property, may 


448; 33 L. J. Ch. 698; 10 1. T. 635, 802; 28 
J. 1.516; 10 Jur. N.S. $10; 12 W. R. 1066; 46 


K. RR. 642, L. C. 


‘Annotations ; -—-48 to (1) Refd. Dent ». Auction Mart Co., 
Neate ® Tho Same, Mercers’ Co. 1. une Same eet 
~- Qi 


. 2 Ky. 258 ; Moore v. Hall eae A7T 
mr 2 (2) Folld. Yates v. Jack (1865 )s i L. “p, “17, ‘etd. 
Clarke v. Clark (1865), a W. R115, Moore r. Hall 


(1878), 47 J. J. Q. BL 834. 

rey ites (1867), 31 J. ec OT: - Aynsley v. Glover 

ene ~ a. 18 Kq. 544; W oud v. Conway oooh Pm Aa 

2 Ch. Refd. Stokes 7. City Offices Co, (1865), 13 1. T. 

81: Dent e. Auction Mart Co., Pilgrim v. The same, 

Mercers’ Go. v, The Same (1866), L. RK. 2 Kg. 238; Moore 

*, Hall (1878), 47 L. J. Q. LB. 334. ais to (4) Refd. Heath 

t. Brighton Corpn. (1908), 98 L. T. 718 

918. ——.]-—(1) Where a house i is in a populous 
town, the ct. will take that fact into consideration 
in estimating the damage done by obstructing an 
ancient light. 

(2) The ct. will not restrain the erection of a 
building merely because it deprives an ancient 
window of some portion of light, but will do so 
when the obstruction is such as to interfere with 
the ordinary occupations of life. 

(3) A lateral obstruction may be such a Prorat 
as to be restrained.—CLARKE v7. CLARK (1865), 1 
Ch. App. 16; 35 L. J. Ch. 151; 13 J.. T. 482; 30 
J. P. 20; 11 Jur. N.S. 914 ; 14 W. R. 115, L. C. 
Annotations :—As to (1) Seat Dent v. Auction Mart Co., 

m tv. Auction Mart Co., Mereers’ Co. v. Auction 

Mart Co, (1866), L. R. 2 Eq. 238: Martin v. Hamer (nee) 

J, R. 2 Eq. 4253: Warren v. Brown, [1900] 2 Q. B. 

Refd. Potts r. Smith (1868), 18 L. T. 629. 

Apprvd. Durell r. Pritchard (1865), 1 Ch. App. 21% 

Dent v. Auction Mart. Co., Pilgrim +. Auction Mart Co. ey 


Mercers’ Co. v. Auction Mart, Co, (1866), LL. R. 2 Ky. 238 ; 
Lyon tv. Dillimore (1866), 14 L. T. 183; Robson vr. Whit- 


als to (3 *Gonsd. Calcraft v. 


' injure, 


i; the injunction are violated. 
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343. Consd. Kelk v. Ora ae yor App. 809 ; 


Warren v. Brown, [1900] 2 lis v. Home & 
Colonial Stores, [1904] A. a. 179, Refd. Lanfranchi ». 
TET als 867), L hR. 4 ig. 42 Maguire v. Grattan 
Sa 8), 16 hR. 1189 ; y wv. bine (1906), 95 an . 

6. ° 


Tonnaat is (3) 4 AP ra, rete et rarehabay Auction 
Piiztin = *Aaotion Mart Co., Mercers’ Co. v. 

AGI Mart Co. (1866), L. R. 2 Kq. 238. 

919. .]-— The ct. will not grant an injunc- 
tion to restrain the erection of a building on account 
of its obstructing pltf.’s light, unless pltf. can show 
that he will sustain substantial damage. If he 
cannot do this, his ground of application to the ct. 
fails, & no inquiry will be granted as to damages, 
& the bill will be altogether dismissed, but withoul 
prejudice to an action at law. —RoBson v. WHIT- 
TINGHAM (1866), 1 Ch. App. 442; 35 L. J. Ch. 227 ; 
13 I. T. 730; 303. P. 179; 12 Jur. N. S. 40 ; 
14 W. R. 291, 9: 





Annotations : -—Consd. Dent v. Auction Mart att Pilgrim 0. 
The Same, Merccrs’ Co. v. The Same (1 pied . 2 Eg. 
238; Dickinson v. Harbottlo (1873), 28 lL. T. She. Refd. 


Martin v Headon (1866), L. lk. 2 Ea. iat’: Gort v. Clark 
ao wen T. 343; Maguire v. Grattan (1868), 16 W. HR. 

Warren v. Iirown, 11900) va Q. B. 722; Colls v. 
Hone & Colonial Stores, (1904) A. C. 179. 


920. —-——.]— (1) The owner of ancient lights 
is entitled not only to sufficient light for the pur- 
pose of his then business, but to all the light which 
he had enjoyed previously to the interruption 
sought to be restrained. 

(2) Where an injunction was granted to restrain 


are applied, the ct. has no jurisdiction to interfere | the interruption of an ancient light, the ct. gave 


by injunction on the ground of a diminution of | 
light which, having regard to w future possible | 22Y, building which he might propose to erect 


materially , 


deft. leave to apply in order to ascertain whether 


would cause such an interruption. 

Pitfs. are entitled to an injunction restraining 
deft. from crecting any building so as to darken, 
or obstruct any of the ancient lights of 
pitf. as same were enjoyed previously to the taking 
down by deft. of his buildings on the opposite 
side of the strect, & also from permitting to re- 
main any buildings already erected, which will 
cause any such obstruction. Whether the build- 
ings already erected not. cxactly opposite to pltfs.’ 
messuage will have that effect when the whole of 
deft.’s buildings are finished, is a matter on which 


‘ the evidence does not enable ine to come to any 


satisfactory conclusion, & I am therefore obliged 
to frame the Jecree in this gencral form, leaving it 
to pltfis. to apply by notice in case the terms of 
I shall, however, be 
willing to introduce a proviso into the order 


: slunilar to that adopted in Stoke v. Cily Offices 


me ee re ee ee eee ee ee 


a pate see). a L Che App. 442; Smith v. Owen eet 


istd. Gort v. Clark (1868), 18 L. 


Company, No. 1473, post, enabling the parties to 
come before the chief clerk in order to have it 
ascertained whether any proposed addition to the 
building will or will not be a violation of the 
injunction; & it must also in like manner be left 
open to pltfs. to show, if they can, that the 
buildings alrcady erected materially interfere 
with the light heretofore enjoyed by them (LORD 
CRANWORTH, C.).—YATES v. JACK (1866), 1 Ch. 
App. 295 ; 35 1. J. Ch. 539; 14 1. T. 1513; 30 
J.P. 3243; 12 Jur. N.S. 805 5. 14 W. RK. 618, L. ©. 


Annotations :—As to (1) Consd. Dent v. Auction Mart Co., 
Megs Hie v. Tho Same, Mercors’ Co. v. The Samo (1866), 


2 Kq. 238; Martin v. Hoadon (1866), L. R. 2 Eq. 
425; Caleratt v. ‘Thompson (1867), Ww. i. 387; Lan- 
franchi i Mackenzio (1867), L. Rt. 4 Eq. 421; Gort Vv. 


1868), 18 L. T. 343; Younge v Shaper et 

643; Aynsley v. Glover (i874), L : 
Apprvd. Hackett v. Baiss (1875), 1. KR. 20 “ee is 
. Collis t. Home & ret aE aa. {1904] A. C. 179. 
Refd. Senior v. Pawson (1866), L 3 Eq. 330; Kelk v. 
Pearson (1870), 23 L. T. 458; Gore t. Hall (1878), 
3 Q. B. D. 178; Cooper r. Straker (1888), 40 Ch. D. 21; 
Dicker v. Popham, Radford (1890), 63 L. T, 379; Jordeson 
v. Sutton, aenuthevetss, - Drypool Gas Co, (1898), soe 
L. J. Ch. 666; Warren ¢. prowns [1902] 1 K. B. 
"pac Gordon, {1905] 1 vray 417; Wood v. Gone 

Corpn., [1914] 2 Ch. 47. s to (2) Consd. Hackett v. 
Baias (1875), L. R. 20 aa. ii: Smith v. Baxter, (1900, 


Clark 
oe ris 
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2 Ch. 138. Befd. A.-G. v. Colney Hatch Lunatic Asylum 
(1868), 4 Ch. App. 146; Nolason v. Levy (1868), 17 
IL. T. 641; A ey v. Glover (1874), I. R. 18 Eq. 444; 
Lawrenee v. Horton (1890), 59 L. J. Ch. 4403: Colls v. 
Home & Colonial Stores, [1904] A. C. 179; Higgins v. 
Betts, (1905) 2 Ch. 210. 

921. —-—.]—-(1) There is no distinction between 
the right to light & air in regard to town houses & 
country houses. 

(2) Pitf. having proved that one-half of the sky 
area which had previously been open to him was 
shut out by deft.’s new building, & that he had 
been obliged, owing to the diminution of light, to 
remove his workmen from where they had formerly 
worked to another portion of his premises :— 
Held: he was entitled to relief, but as part of 
deft.’s building had been erected, & as no man- 
datory injunction was prayed, an inquiry was 
directed as to the amount of damages sustained 
by pltf.—MARTIN v. HEADON (1866), L. R. 2 Eq. 
425; 35 L. J. Ch. 602; 14 7. T. 585; 30 J. P. 
742; 12 Jur. N.S. 387; 14 W. QR. 723. 
Annotations :-—As to (2) Folld. Webb v. Hunt (1866), 12 

Jur. N. 8. 558. Refd. Dickinson 7. Harbottle (1873), 

28 L. T. 186; Warren v. Brown, [1900] 2 Q. B. 722. 

922. -|—W., residing near Fenchurch 
Street, london, 
into an archway & passage passing under part. of 
his house towards the rear, & also a skylight near 
a cottage belonging to HU., who pulled down the 
cottage & commenced a building intended to be 
very lofty, immediately facing the end of the 
archway passage. On a written notice from W. 
they desisted, but seven months after, when the 
cts. were not sitting, suddenly recommenced, «& 
carried up the wall to a great height before a bill 
could be filed or an interiin order for an injunction 
obtained, which was done as soon as possible, to 
restrain raising any buildings so as to obstruct 
pitf.’s light & air, & the enjoyment of bis ancicnt 
lights, & for damages. On the evidence at the 
hearing, & measurement of sky area :—Held: 
pitf. was entitled to datnages.—_-WEBR v. HuN'r 
(1866), 12 Jur. N. S. 558; 14 W. R. 725. 

923. ———.]—(1) Prescription Act, 1832 (c. 71), 

confers, by virtue of twenty years’ undisturbed 
enjoyment, an absolute right to the amount. of 
light passing through ancient windows, & this 
without. reference to the particular purpose for 
Which the premises have been used. 
_ (2) The ct. will not interfere by mandatory 
Injunction, unless the amount of light intercepted 
is substantial, but will leave the party aggrieved 
to his remedy at law.—CALCRAFT v. THOMPSON 
(1867), 31 J.P. 675; 15 W. R. 387, L. C. 3 previous 
proceedings (1866), 35 Beav. 559. 


«Lnnotations :—.48 to (1) Consd. Colls v. Home & Colonial 
Stores, [1904] A. C.179. Refd. Cooper ~. Straker (18838), 
40 Ch. D. 21; Warren v. Brown, [1900] 2 Q. B. 722. 
ee on — Refd. Eccl. Comrs. for England v. Kino (1880), 


924, ——.]—KELkK v. PEARSON, No. 842, ante. 
925. ——.]—(1) The right conferred or recog- 

hised by Prescription Act, 1832 (c. 71), is an 
absolute indefcasible right to the enjoyment of 
~-he light without reference to the purpose for 
which it is used. 

(2) Mandatory injunction granted on an inter- 
ocutory application, deft. against whom it was 
sought failing to show that the buildings he was 
-recting would not materially interfere with pltf.’s 
ancient lights.—YouNGR v. SHAPER (1872), 27 
4. T.-643 ; 21 W. QR. 135. 

: 926. -——J—Crry or LONDON BREWERY Oo. 
+. TENNANT, No. 475, ante. 

a ° -.|—In an action for the obstruction 
h ancient lights, the judge directed the jury that 
“Acy were to consider whether there had been a 








| 


had ancient windows looking - 
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sensible diminution of light, so as to make pltf.’s 
premises less available for the purposes of occupa- 
tion or business, to which they were then, or might 
thereafter, be made applicable, & that the damages 
were to be estimated according to the diminution 
of value of the premises for such purposes :—- 
Held: this was a right direction, on the ground 
that the purposes for which the premises had 
actually been used while the light had been en- 
joyed were not the proper measure of the right.— 
MOORE v. HALL (1878), 3 Q. B. D. 178; 47 
L. J. Q. B. 334; 38 L. T. 419; 42 J. P. 3433; 26 
W. R. 401, D.C. 


Annotations: Consd. Dalton v. Angus (1881), 6 App. Cas. 
7405 AWG. wv Queen Anne Garden & Mansions Co. 


(1889), 60 L. T. 759: Dicker v. Popham, Radford (1890), 
63. L. T. 379; 2. 


Warren v. Brown, [1900] 2 ot B. 72% 
Apld. Griffith » Clay, 13912) 1 Ch. 291. Refd. Corbett 
7” Jonas, [1892] 3 Ch. 137; 


: Colls v. Home & Colonial 
Stores, [1901] A. C. 179; Slack vw. Leeds Industrial Co-op. 
Soc., (1923) 1 Ch. 431. 

928. -|—Where a person has no special 
right to an extraordinary amount of light, he is 
subject to be deprived of a portion of the light 
which he may enjoy, & yet) have no ground of 
action so long as the light left to him is such as 
permits him all the reasonable enjoyment of his 
premises without interfering with any ordinary 
& reasonable use to which he desires to put them.— 
SIMMONS v. KRUSZINSKI (1887), 3 J. L. R. 290. 

929. -|—In considering the question of 
the right) to relief for interference with ancient 
lights, there is no rule of law that the owner or 
tenant of the house is entitled only to so much light 
as may come up to some imaginary standard or 
measure as to what the house may ordinarily 
require for purposes of habitation or business. 
The question is essentially one of comparison— 
whether by reason of the deprivation of light the 
hous? is substantially less comfortable than it was 
before, having regard to the ordinary uses by way 
of habitation or business to which the house has 
been put or may reasonably be supposed to be 
capable of being put. 

Certain trade premises contained ancient lights 
to which the flow of light was full & uninterrupted. 
During the latter part only of the statutory period 
of twenty years before action, & at the time the 
action was brought, the preimnises were used by 
pltfs. for a trade requiring an exceptional quantity 
& quality of light. Deft. erected a building which 
substantially interfered with the light coming to 
pitf.’s windows, & so darkened the premises as to 
leave an amount of light sufficient only for pur- 
poses of ordinary habitation or business, & 
materially insufficient for the special requirements 
of pltfs.’ present trade :—Held: as pltfs.’ ancient 
lights had been substantially interfered with by 
defts.’ building, & the user of pltfs.’ premises for 
the purpose of a special business requiring much 
light was not unreasonable, pltfs. were entitled 








ito damages for the interference.—WARREN  v. 


Brown, [1902] 1 K. B. 15; Ti iL. J. K. B. 12; 
85 L. T. 444; 50 W. R. 97; 18 T. LR. 553 46 
Sol. Jo. 50, C. A. 


Annotations : —Consd. Parker v. Stanley (1902), 50 W. RR. 
282; Colla ». Homo & Culonial Stores, [1904] A. C. 179. 


930. ——.}—CoLts v. HomE & COLONIAL 
Stores, Lrp., No. 830, ante. 

931. —-—.]—Ifiaains v. Berts, No. 829, ante, 

932. --—-.|—-Applt. built a house near resp.’s 


' house in a London suburb & thereby obstructed 


| its ancient Jights. 


In an action by resp. against 
applt. Kekewich, J., found as a fact the obstruc- 


‘dion amounted to a nuisance, but in the course 
‘of his judgment said that the room in question 


was “still a well-lighted room’ :—Held: there 
was evidence to justify the finding as to a 
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Sect. 4.—Katent of casement: Sub-sect. 1, B.; sub- . 


sects. 2 & 3.) 





nuisance, & there was nothing in the decision 
. inconsistent with the principle laid down in Colls 
v. Home & Colonial Stores, No. 
JOLLY v. Kinu, [1907] A. C. 13; 76 L. J. Ch. 1; | 
95 L. I’. 656; 23 T. ok 1; es Sol. 7 a = a 
ffg. S.C, . KINE v. JOLLY, = . 
“fy ‘ on i tas 938. ——— Metropolis Management Amendment 
Act, 1862 (c. 102).]—An ancient light of pltf., a 
Refd. ' sculptor, had a north aspect, in a street 31 fect 
Defts.’ buildings on the opposite side of 


480, C. A 


Annotations :---Consd. Paul vr. art Tae Ga oa L J.P. | 


; Hoare ». McAlpine, (1923 
Higgins v. B 


v 
{1913] 2 Ch. 421. 


934. ——-:.]—Pltfis. who were stuff & woollen 


tts, (1905) 2 Ch. 210; Dairs v. Marrable, | 


830, ante.— | 


' Annotations :—. 
165. 
24 Ch. D 

T. 749 


th. 167. 
wide. 


KASEMENTS AND‘ Profits A PRENDRE. 


of the ancient lights of pltf..s houses on the 
opposite side of the street :—Held: : 
entitled to an injunction restraining the raising 
the new building to a greater height.—-HACKETT 
v. Baiss (1875), L. R. 20 Kq. 494; 45 L. J. Ch. 13. 


Expld. Theed v. 
Consd. Parker v. First Avenue Hotel Co 
. 282. Refd. 


pitf. was 


obenham (1876), 2 Ch. D. 
. (1883), 
Lawrence v, Horton (1890), 62 


, a8 to the other part, a little less than that, height. 


| 
938, —----.|--PAUL v. Rosson, No. 910, ante. i the street were, as to part, exactly 31 fect high, & 


inerchants at Bradford, had enjoyed for more 
than twenty years free & practically uninterrupted 


They claimed to have a statutory right to raise 
their buildings to a height which would subtend 


access of an exceptionally good light to their | ®™ angle of 45 degrees measured from a base line 


warehouse. 


frontage of pltfs.’ warehouse 


five floors above it. 


light for the carrying on of t 
regard to its locality. 


N18, 024, 926-028, 030 932, ante. 


ee ee 


0141, 919 923, 025-080, O34, ante. 





Sup-seer. 2.—Tie ForRryY-FIVE DeEGReEs RuLE. 
935. No fixed rule as to amount of light.}-- Cols 
® Tlome & CoLoniaL Stores, Lrp., No. 880, 


ante. 


_ 936. Application of rule.} -(1) The ct. will not 
in an ordinary case restrain the erection of a 
building the light of which above an ancient light 
is not greater than the distance from the light. 

(2) Where, pending the litigation, deft. had con- 
tinued the building complained of, a mandatory 
injunction was granted on motion.—-BEADEL tv. 
Penny (1860), L. R. 3 lq. 405; 
15 W. KR. 1203) subsequent proceedings (1868), 19 


L. ‘I’. 760. 
937. ———. ]— Where 


PART VIII. SECT. 4, SUB-SECT. 2. 

939 i. tule 
facie evidence against interference.}-—- 
The 45 dagrecs rule is not a positive 
rile of law, but. ia a circumstance which 
the ct. may take into consideration, & 
fs especially valuable when the proof 
of the obscuration is not definite or 
satisfactory.— DELHI & LONDON BANK 


large amount of 
business having 
Pit{s., therefore, had not 
established an actionable nuisance or the in- 
sulliciency of the light) which remained, & no 
injunction would be granted. -SEMON (CHARLES) 
& Co. v. BRADFORD Corvn., [1922] 2 Ch. 7373 OL 
L. J. Ch. 602 5 127 1. T. S00; 66 Sol. Jc. 648. 

--- -— Dwelling-houses.]--- See Nos. 911-913, 015- 


a building was 
erected in a somewhat narrow street: in the City of 
London, & had already reached a height which 
would subtend an angle of 45 degrees at the foot 


not canclusive—Primd . 


On this 
were 36 


24 W. KR. 775. 
[1904] A.C. 1 


In a 
inasmuch as 


the materials, 


late church. 


— a en 
ene ee eee ES NS 








trial. Semble: 
15 L. 'T. 845; 


Defts. proposed to erect, a new build- | level with the centre of pltf.’s light -—Held: the 


ing 73 feet high & separated from pltfs.’ warchouse 
on the south by 3B. street, 45 feet wide. 
there 
windows, six on the ground floor & on each of the 
The expert evidence was 
that, although the direct light to four of the 
windows on the ground floor & first floor directly 
oppusite to the proposed new building would be 
intercepted to a very large extent, these rooms 
would still be well lighted, & no case was made 
out in respect of the other fourteen windows in 
3B. strect’ alleged to be seriously affected. 
quia timet action by pltfs. to restrain the erection 
of the proposed building :—Zleld : 
the four rooms specially affected we ald still remain 
well lighted rooms, the warehouse would possess, 
on the evidence, an potacitart 

he 


statutory regulation according to the above Act 
as to the height of buildings in streets was not to 
be taken as limiting the right by prescription to 
ancient lights, but such right depended upon the 
degree & amount of obscuration in each particular 
case.—-THEED v. DEBENIAM (1876), 2 Ch. D. 165 ; 


Annotation 7a appre Colls +. Home & Colonial Stores, 


939. Rule not conclusive—Prima facie evidence 
against interference.J|—CiTy OF LONDON BREWERY 
Co. v. TENNANT, No. 475, ante. 

940. Not rule or presumption of law--—Test to 
guide court.|—An ancient church in the City of 
London was vested in the Lcclesiastical Comrs., 
upon trust to pull down the building, dispose of 
& sell the 
down the church, & the site was still vacant. 
Deft., who had become the owner of land fornierly 
part of the glebe of the church, on which some 
Jow buildings had stood, commenced the erection 
of buildings which, if completed, would have 
materially obstructed the 
windows occupying same position as those of the 
The Kcclesiastical Comrs. 
menced an action to restrain the erection of the 
° proposed buildings :—Held: (1) the fact of there 
Business premises.]—Sce Nos. 011, 012, | being no existing windows the access of light to 
which would be interfered with, was no objection 
to the granting an injunction if the right to access 
of light had not). been abandoned ; (2) the Kecle- 
siastical Comrs. had power to sell the site, with 
all the easements which had been enjoyed by the 
church, so that if the church had ancient lights 
the purchaser would have the benefit of them ; 
(3) although the frechold of both the church & 
the glebe had throughout been vested in the 
rector there was no such manifest impossibility 
for the church to have a title by prescription or 
grant to access of light over the glebe as to induce 
the ct. to refuse a tnterim injunction till the 
such 
effectually created. 

(4) The angle of 45 degrees is not taken from 
the windows, but from the top of one house to 


site. They pulled 


access of light to 


com- 


an casement might be 


the level of the street on the other side. 


being 


r. Hem LAL Durr (1887), 1. L. R. 4 
Cale. 839.— IND. 

939 ii, - -——- ——-.}—In a suit. fur an 
injunction to restrain deft. from 


obstructing the access of light & air . 


to pitf.’s windows the lower ct. granted 
an injunction solaly on the und that 
deft.’s new datigey left pitf. with less 
than 45 degrees o ht, disponsed 


(5) We must consider whether there is a sub- 
stantial interference with the light, having regard 
to the use to which the building in this place will 
be put (Corron, L.J.). 


and 


a eed ——— es ren 





with any further evidence :—-Held: 
the ct. was in error.—CHOTALAL 
MONANLAL tt. LALLUBHAL SUBCHAND 
(1905), 1. L. R. 29 Bom. 157.—IND. 
940 i. Nut rule or presumption of law 
—Test to guide court.}—There is no 
pear! liberty of obstruc ancicnt 
ighta in large & populous cities than 


‘ in the open country; nor is the right 


Part VIII. —Licut. 
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(6) There is no rule of law, no rule of evidence, & | Pitfs. brought an action to restrain deft., who was 


no presumption, except of the very slightest kind, 

that, where the angular height of an erection is 

less that 45 degrees, the access of light is not 

substantially interfered with (JamxEs, L..J.).— 

ECCLESIASTICAL COMRS. FOR ENGLAND v. KINO 

(1880), 14 Ch. D. 218; 49 L. J. Ch. 529; 42 

Le de 201 3 28 W. QR. 544, C. A. 

Annotations :—As to (1) Refd. Scott v. Papo (1886), 31 
Ch. D. 654. As to (2) Refd. Re Eccl. Comrs. & Now City 
of London Brewery Co.’s Contract, [1895] 1 Ch. 702; 
Griffith v. Clay, [1912] 2 Ch. 291. As to (6) Refd. Parker 
»”, First Avenue Hotel Co. (1883), 24 Ch. D. 282; Colls v. 
Home & Colonial Stores, (1904) A. C. 179. (enerally, 
Refd. Andrews ». Waite, [1907] 2 Ch. 500; Hyman v. 
Van Den Bergh (1907), 77 L. J. Ch. 154. 


941. .|—CoLis v. Home & COLONIAL 
SrorkEs, Lrp., No. 830, «arte. 

942, Question of fact.j—(1) There is no 
conclusion of law that a building will not obstruct 
the light coming to a window if it permits the light 
to fall on the window at an angle of not less than 
45 degrees from the vertical. (2) the question of 
the amount of obstruction is always a question of 
fact which depends on the evidence in each case. 
Therefore, a pitf. whose ancient light is obstructed 
is entitled to a judgment in gencral terms, without 
referring to the angle of incidence of the light, 
unless there is some special evidence justifying 
the insertion of such a clause.—PARKKER v. Firsr 
AVENUE Loren Co. (1883), 24 Ch. D. 282; 49 
1. T. 3183 32 W. Rh. 105, C. A. 


Annotation :-—As to (1) Refd. Colls ». Home & Colonial 
Stores, (1904) A. C. 179. 











SUB-SECT. 3.—ExTRAORDINARY Usern— UsEen 
For SPECIAL, PURPOSE. 


943. Easement acquired by express grant - 
Special purpose known to grantor.J—'The right to 
an ancient light depends upon an implicd coutracti ; 
but there may be a right to a light depending 
upon an express contract; &, therefore, defts., 
who had become the reversioners of the premises, & 
who were about to diminish their lessee’s ancient 
light, were, upon the principle of ancient light & 
implicd contract, & also express contract, us 
existing between landlord & tenant, restrained by 
Injunction from obscuring the ancient light. - 
HERZ v. UNION BANK OF LONDON (1854), 2 Gill. 
686; 21 L. T. O. 8S. 137; 1 Jur. N.S. 127; 3 
W. R. 40; 66 E. R. 287; subsequent proceedings, 
24 L. T. O. S. 186, L. JJ. 

Annotations :—Apld. Lyon v. Dillimore (1866), 14 L. T. 183. 
tefd. Gooch v. Marshall (1859), 1 L. ‘I’. 210; Browne vt. 

Flower, [1911] 1 Ch. 219. 

944, Easement acquired by implied grant—- 
What grant implied.J—On a grant of land with 
buildings upon it there will only be implied a 
right to access of light for ordinary purposes which 
might reasonably be in the contemplation of the 
parties at the time of the grant, & not to access 
of light for any special purposes requiring an 
unusual amount of light. 

A lease for eighty years was granted to pltfs.’ 
predecessors in title, who were architects, of cer- 
tain buildings in the city of London, erected by 
them in pursuance of a building agreement. 


ee ee eee _—— 


to protection lirulted by any positive 
rule of law, as by the. cireinntence 
that 45 degrees of elevation are left 


which 
wnobstructed.—MACKEKY t. SCOTTISH 


Progress, 


defts., who occupied adjacent. offices, | 
from erecting a pw building then in 
1 
obstruct the access of ight to an ancient 


a subsequent lessee of an adjoining building from 
the same lessors, from obstructing the access of 
light to plitfs.’ building. The obstruction was not 
sufficient to injuriously affect the light enjoyed 
by pltfs. for ordinary business purposes, but” 
prevented their user of the building for the business 
of wool-sampling which required a special amount 
of light :—Held: pltfs. had no right to an amount 
of light sutlicient for wool-sampling, which was a 
special purpose not in contemplation at the date 
of the original agreement.-—CORRETT v7. JONAS, 
A ied 3 Ch. 1387; 62 1. J. Ch. 435 67 1. T. 191; 
3 KR. 25. 

945. Easement acquired by  prescription— 
Whether special user for twenty years necessary.|-—— 
Pitf. had been Jessee of a dwelling-house in which 
he had, for nearly cight years, carricd on business 
as a repairer of jewellery & watches :—Held: 
he was entitled to damages against the owner of 
adjacent premises who was in the process of con- 
structing a building which would occasion such an 
obstruction of pitf.’s light as to injure him in his 
business. 

Pitf, has been in possession of his house for 
about seven years, & it is said that, because he has 
not been in enjoyment of the light for twenty 
years, he can claim no protection from an injury 
that may accrue to any specialty in his trade by 
its diminution. ... Vitf. has a right to the ct.’s 
protection (STUART, V.C.).---LYON v. DILLIMORE 
(1866), 14 1. 1.183; 14 W. RR. 51). 

046. —— -.-- .|—In order to establish the 
night to the access of an extraordinary amount of 
light necessary for a particular purpose or busincss 
to an ancient window; open, uninterrupted, & 
known enjoyment of such light in the manner in 
which it is at present enjoyed & claimed must be 
shown for a period of twenty years.—LANFRANCHI 
v. MACKENZIz (1867), lL. R. 4 Ng. 4213 361. 0. Ch. 
518; 161. T. 1145; 313. 2P.627; 15 W. R. 614. 
Annotations :-—Folld. Rolason ». Levy (1868), 17 L.'T. 

641. Consd. Moore v. Hall (1878), 3 Q. B.D. 178.) NAB. 

Lazarus t. Artistic Photographic Co., [1897] 2 Ch. 244. 

Overd. Warren v. Brown, [1902] 1 K. LB. 15. Apprvd. 

Colls ». Home & Colonial Stores, [1004] A. CG, 179. fd. 

Dalton +. Angus (1881), 6 App. Cas. 740; Dickor v. 

Popham, Radford (1890), 63 1. PT. 379; Corbett o Jonas, 

[U89273 Ch. 1375 Ambler v. fiurdon, [1905] 1 K. G. 417. 

947, ——- o}-—Pitf. had for fifteen years 
used an upper room in his house for the special 
purpose of drying tobacco. here was a_ free 
flow of light & air through this room by means of 
two windows, one at each end of the room, both 
of them ancient lights. On motion for an injunc- 
tion to restrain deft. from raising the roof of his 
house to a height which would occasion some, but 
not a material, diminution of light to one of these 
windows: --Held: (1) as pltf. had not used this 
room. for the special purpose for twenty years, he 
could claim no special right on that account ; 
(2) to obtain an injunction he must show a material 
diminution in the quantity of light & air required 
for the ordinary purposes of the room.--—DICKINSON 
. LIARBOTTLE (1873), 28 L. 'T. 186. 
sau aeariae i—As to (1) Overd. Warren v. Brown, [1902] 1 

. . De 





entitled to relief, alhough he had 80 
used the revin for less than tweoty 
! yoars, & sufficiont ight remained in it 


would \ 
' for the ordinary purposes of a dwelling- 


alleged 


Widows’ FUND ASSURANCE SOUIETY 
(1877), [. It. 11 Hq. 541.-—IR, - 


PART VIII. SECT. 4, SUB-SECT. 3. 
m. Prescriptive period not com- 
pleted—-Relief granted. A Dill was 
filed by a seed merchant to restrain 


window of the room in which he had 
sifted hjs secds for the previous 
seventeen years :—ZJleld: defts having 
caused such diminution of light, as 
notwithstanding certain Hlumination 
afforded by them, prevented pltf. from 


ho was 


carrying on the delicate opcration of 
sifting secds 


in the room, 


hottise.- -MACKEY 7». SCOTTIAN Wipows’ 


FUND ASSURANCE Society (1877), 
1. ht. il Ka. 511.—IR. 
n. Eusement acquired by prescrip: 


tion.}—Upon premises situated on one 
side of a strect, thelr owner crected 
buildings which, when raised to tho 
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Sect. 4.—KEaxtent of easement: Sub-secl. 3. Sect. 5: 
Sub-sects. 1 & 2, A. (a) & (6).] 
948, ——,|—A.-G. v. QUEEN ANNE 
GARDEN & Mansions Co., No. 851, ante. 
. - 849. ——.|—A pltf. who has acquired a 
prescriptive right to the access of light to his 








ancient windows, but who has only used such : 


light. for an extraordinary or special purpose for 
a period less than twenty years, is nevertheless 
entitled to a mandatory injunction to prevent any 
serious interference with the access of light as 
enjoyed for the special purpose.—LaZzAkus v 
ARTISTIC PHOTOGRAPHIC Co., [1897] 2 Ch. 214; 
66 L. J. Ch. 622; 76 L. T. 457; 45 W. ht. 614; 
41 Sol. Jo. 451. 

sinnotation :—Refd. Warren v. Brown, [1900] 2 Q. B. 722. 


950. —— ——-.]—WARKEN v. Brown, No. 
929, ante. 
951. ——- ---— .]—-Although less than twenty 


years have clapsed since an ancient light has been 


“dl f i quiring 201 it, : : . 
Unete LOE ty BUN REGS TOdUutrin f-Bpcoll) 1UBnLLYyOF : round might obstruct the light, & so in many places 


light, & although such business could not: have been 
carried on but. for the enlargement of the ancient 
light, which enlargement was made within that 
period :--Held: the light, so far as ancient, must 
not be substantially interfered with, & the ct. 
would tak: into consideration the nature of the 
business. PARKER @. STANLEY (W. I.) & Co., 
dirp. (1902), 50 W. BR. 282. 

952. -— — ~——.|—(l) A right to a special 
amount of light necessary for a particular business 
cannat he acquired by twenty years’ enjoyment 
to the knowledge of the owner .f the servient 
tenement. 

(2) In considering the question of the right to 
relief for interference with ancient. lights, it is a 
question of fact whether the user of the premises 
is one which requires an ordinary or a special 
amount of light. 1b cannot be predicated as a 
matter of law whether any particular business, 
Cg an architect’s, is an ordinary business in the 
sense that it only requires an ordinary amount. of 
al rae @® GORDON, [1905] 1 WK. B. 417; 
T4141. J. 
Annotation: Retd. Higgins vr. Betts, [1905] 2 Ch. 210. 

9538. - —- Knowledge of servient owner.|-—- 
(1) Where substantial damages, as distinguished 
from some £5 or £10, will be given at law for 
interference with light, the et. will interpose by 
injunction for the ct. will not allow a man to 
inflict an injury upon his neighbour, & then 
purchase him out. without any Act of Parliament 
having been obtained for that purpose. 

(2) Nor if a person complaining of interference 
with his light has offered to withdraw his opposition 
for a jiixed sum, will the ct. gather from that fact 
alone that the damage is not irreparable, & send 
the case to a jury to access the exact damage done. 
Were the ct. to do so, it would be conceding to 
persons desirous of erecting buildings the existence 
of an unknown Act. of Parliament. & enabling them 
to force the sale of pltf.’s right, not at his own 
valuation, but at the estimate of a jury. 

(3) It is clear that the right. of a person living 
in a town to protection from interference with his 


K. B. 185; 92 1. T. 06; 21 T. I. Re. 205, | 
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‘light is not different from the right of a person 


living in the country. 

(4) The following defences are useless: That 
pltfs. will still have as much light as many other 

ersons ; that they might have made their windows 

arger; that they had sometimes used Venetian 
blinds ; that a room said to be used for a certain , 
purpose was not a good one for that purpose, & 
that it had been used for that dd aeapearreaal 5 «& 
that defts. would face their buildings with glazed 
tiles. 

(5) The doctrine of the ct. as to interference 
with air rests on nuisance. ; 

(6) The benefit of sending a case of this kind to 
a jury is doubtful. The jury can contribute 
nothing but the view; & their view is likely to be 
prejudiced, since they sec only the existing state 
of the light, which may be equal to the ordinary 
state of the light in the neighbourhood. 

(7) Interference with lateral light should be 
restrained ; for if it were not, all the neighbours 


almost total darkness might be caused. 

(8) Form of order restraining the erection of 
buildings.- -DEentT 7. AucTION MART Co., PILGRIM 
v. SAME. MERCERS’ Co. 7. SAME (1866), L. R. 2 Eq. 
238; 35 L. J. Ch. 555; 14 L. T. 827; 30 3. P. 
OO] : 12 Jur. N. S. A47 3 14 W. ht. 709. 
Annotations -— As to (1) Refd. Warren v. Brown, [1900] 

2 Q. . 722; Cowper rv. Laidler, [1/903] 2 Ch. 337, As 

fo (2) Refd. Senior » Pawson (1866), 1. R. 3 Kg. 330, 

As to (3) Folld. Martin v. Headon (1866), lL. Rk. 2 Eq. 425. 

Refd. Potts . Smith (1868), 18 LL. T'. 629. As to (4) 

Apprvd. Colls v. Mome & Colonial Stores, [1904] A. C. 

179. Refd. Martin v. Headon (1866), L. KR. 2 Hq. 425. 

afs to (5) Refd. Bryant v. Lefever (1879), 4 C. P. 1. 172 5 

Bass vr. Gregory (1890), 25 Q. 3. D. 481. 48 to (8) Apprvd. 

Colls ¢. Home & Colonial stores, (1904) A. C. 179. fd. 

Beadel v. Perry (1868), 19 L. 'P. 760. Generally, Consd. 

Lanfranchi vr. Muckenzie (1867), L. RR. 4 fq. 421; Aynsley 

v Glover (1874), L. RR. 18 Eq. S544. Refd. Calcraft ¢v. 

Thompson (1807), 15 W. BR. 3873 Kelk v. Pearson (1870), 

23 L. IT. 458; City of London Brewery Co. v7. Tennant 

(1873). 43 L. J. Ch. 457: Dickinson r. Harbottle (1873), 
28 1. ‘T. 186; Moore ev. Hall (1878), 3. Q. B.D. 1783 A.-G. 
t. Queen Anne Garden & Mansions Co. (1889), 60 E. 'T. 
7593 Dicker t. Popham, liadford (1890), 63 L. T. 379. 
Mentd. Luscombe r. Steer (1867), 17 L. T. 2293) Pon- 
nington v. Brinsop Hall Coal Co. (1877), 6 Ch. D. 769. 


954. -- - - --.j--LANFRANCHI t. MACKENZIE, 
No. 946, aaite. 
955. -—- - - .} --AMBLER ov. GORDON, No. 


D2, carte. 


ee ee 


SECT. 5.— EXTINGUISHMENT. 
SuUB-SECT. 1.—BY ACQUIESCENCE. 

Sec, generally, Part VI, ante. 

956. In alteration of one servient tenement—- 
Effect on burden on neighbouring servient tene- 
ment.J|—An abstraction of light)’ coming over 
adjoining property, acquiesced in or consented to 
by the owner of the dominant tenement, does not 
entirely negative his right to an easement. of light 
over other adjoining property, though it does not 
give him any further right over that second 
adjoining property so as to prevent the erection of 
a building which he could not. have prevented had 
he not consented to the prior abstraction of light 


eee —_—- 


vave-stone, obstructed an ancient light 
in an opposite house. That obstruc- 
tion prevented the owner of this last- 
named house from using his ancient 
light. in examining colours, ete... for 
which purpose that light was essential. 
The ct. granted a mandatory injunction 
to take down the buildings.—Carson 
Vennar (1865), 18 Ir. Jur. 337,.— 


| 
| 
| 


PART VIII. SECT. 5, SUB-SECT. 1. — 
o. Zn altcration of scrvicnt lcnement | 


i & airto 


—Rurden of proof.+}—Deft.’s building, 
which obstructed the access of light 
1tf.’s window, began in May, 
& piltf. instituted his suit in July: 
—Held : prima facie, ptf. was entitled 
to the removal of the obstruction. & 
it was for deft. to show that the right 
had been lost by acquiescence.-— 
NANDKISHOR BALGOVAN vw. BITAGU- 
BHAI PRANVALABHDA’s (1884), T. L. RB, 
8 Bom. 95.—IND. 


| 


action for obstructing light & air by 
the erection of a wall upon deft.’s 
premises, contiguous to & against pltf.’s 
preiises, deft. relied upon an agreement 
entered into by former owners of the 
respective premises, reserving liberty 
to the then owner of deft.’s premises 
to build a wall which would or might 
obstruct Hight & air from pltf.’s pre- 
mnises ;-—Held: the agreement, not 
being in writing, was ineffectual to 

rovent the casement becoming inde- 


p. ——- /’arul agreement.) —In an | Joasiblo after twenty years’ user.— 


Part VIII.—LlLicenr. 


yver the first adjoining property.-—BAILEY (W. H.) 
& Son, Lrp. v. HOLBORN & FrRaAscATI, Lrn., [1914] 
1 Ch. 598; 83]. J. Ch. 5153 110 1. T. 5745 58 
Sol. Jo. 321. 


en tee oe 


SuB-SECT. 2.-~By ALTERATION OF DOMINANT 
TENEMENT. 


A. Hasements acquired under Prescription Act, 
1832, and Similar Aets. 


(a) In General. 
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windows, to the extent stated in the declaration ’”’: 
—Held: aos none of the new windows occupied the 


. same position as any one of the ancient windows 


did, no right was acquired in respect of any of 
them against pitfs.—-ITUTCHINSON uv, COPESTAKKI 
(1861), 9 C. BKB. N.S. 863; 311. 5.0. P. 105 5 
L. T. 178; 8 Jur. N.S. 543 9 W. R. 8865 142 


EK. R. 3840, Kx. Ch. 
' Annotations :—-Overd. Tapling rv. Jones (1865), 11 H. L. Cas. 


957. Necessity for intention of abandonment— 








Building pulled down.]— ICCLESIASTICAL COMRS. 
FOR ENGLAND v. KINO, No. 940, ante. 
958. -] — OPPENHEIMER vv. ALEX- 


ANDER (1892), 36 Sol. Jo. 769. 

959. |—(1) The mere alteration of a 
building containing ancient lights without evidence 
of intention to abandon does not imply an abandon- 
ment of a statutory right, under Prescription Act, 
1832 (c. 71), to the access & use of light to & for any 
building which may be substituted for the original 
building: the intention to abandon the right 
must be clearly established by evidence. 

(2) The discretion given to the ct. by Chancery 
Amendment Act, 1858 (c. 27), 8. 2, to award 
damages in substitution for an injunction in the 
case of a substantial interference with pltf.’s ancient 
lights, is a discretion to be exercised according to 
the facts of each particular case. Where pltf. has, 
at the trial, established his statutory right as against 
a deft... who has erected a building causing a sub- 
stantial interference with that right, the ct. will 
not compel him to accept damages or compensation 
instead of an injunction, especially where deft. has, 
during the progress of the action, given an under- 
taking to pull down if so ordered at the trial.--- 
GREENWOOD t. HORNSEY (1886), 33 Ch. 1). 471; 
5d 1. J. Ch. 917; 55 1. T. 135; 35 W. R. 1638. 


«lunotations :—dAs to (2) Consd. Martin v. Price, [1804] 1 
Ch. 276. Refd. Dicker v. Pophain, Radford (1890), 63 
L. T. 379; Cowper vt. Laidler, [1903] 2 Ch. 337. 





(6) Bularging Old and Opening New Windows. 

960. Substantial identity of new & old windows 
~-General rule.J— Scorr v. PArE. No. 847, avle. 

961. —-— Position of wall unaltered.] —Pltis. 
& defts. possessed premises opposite to each other 


200. Consd. Newson vr. Ponder (1884), 27 Ch. D. 43. 
Refd. Binckes r. Pash (1861), 11 CG. B. N.S. 224; Seott 
Y, Pape (1886), 31 Ch. 2. 554.3 Wigram ov. Fryer (1887), 
66 L. J. Ch. 1098. 


962, ——--— ——-.|—-A party possessed of ancient 
lights has a right to acquire an increased access 


| of light & air if he can do so without altering the 


| 


' the party wall. 


in the city of London; pltfs.’ premises, in which : 


were windows which had been used for more than 
twenty years, having been burnt down, pltfs. 


the windows were placed in different situations, ° 


were of different sizes, & altogether occupied more 
space than those in the old building: some parts 
of the new windows coincided with some parts of 


the old ones, but a great portion of the old & new 
windows did not coincide. 


‘* defts. could not have obstructed the passage of 
light to such portions of the windows of pltfs.’ 
new building as were new, without at the same time 
obstructing the passage of light to such portions 
of plitfs.’ windows as were in the sites of the old 


JUDGE v. Lowe (1873), I. KR. 1 Le 
2O1.--—-IR. Eger 

q. —-—.}—Pltfs. owned two con- 
tiguous buildings, ono single-storied & 
the other of three stories. When the 
higher building was erected the castern 
wall thereof was erected upon the 
western wall of the lower building. 
Che lot on which the lower building 
stood was sold to defta., but at the 
time of sale the common wall was 
expressly reserved as the sole property 
of pitts. The deed of sale provided 
that “the sellers hereby waive any 


their pro 
in question. 


the wall :—/ield: 


WHITAKER, 
4.-- s, AF. 


plain of such dar 


It was stated that | 


right in the matter of lights as at 
present existing in the castern wall 
rty pn ee 1.e., the wall 

Lefts. the 
their building a storey with the result, 
that the heightening of the roof 
caused a darkening of pitfs.’ lights in 
Itfs. could not com- 
kentiis as they had 
waived their right as to existing lights 
in the eastern wall of their property.~~ 
PATERSON u 3 
Lrp. ». Hcanes & Co. (1907), FE. D.C. 


aperture, & this does not create a new casement ; 
the owner of an ancient light is entitled to use it 
in any manner he pleases, by obstructing, opening 
or protecting it, or by taking away old widow- 
irames & substituting new ones of a much less size 
& thickness, so that he does not extend the aperture 
itself, & the intrusion upon a neighbour's privacy 
is not a ground for interference either at law or in 
equity.— TURNER v. SPOONER (1861), 1 Drew. & 
Sm. 467; 30 L. J. Ch. 801; 4 1. TR. 7823 25 
J. P. 467; 7 Jur. N. S. 1068; 9 W. RR. 681; 62 
le. R. 457. 

963, -——__ —— -.]—-L. alleged that in 1864, he 
had obtained the consent of the A. Co., the owners 
of an adjoining tenement, to open two windows in 
a party wall separating the two tenements. Ib. 
had previously opened three other windows in 
In 1875 the A. Co. served B. with 
notice that they intended blocking up all five 
windows. The three windows in 1875 had been 
opened up eighteen years. Kividence of consent 
upon the A. Co.’s part to B.'s opening the two 
windows was admitted by the judge who said that, 
such consent was fully proved as to the two 
windows, & that as to the other three after eighteen 
years a previous consent to open them must be 
implied. On appeal: -Held: the evidence of 
consent was inadmissible, & as the other three 
windows were not ancient lights pltf.’s case as to 
the five windows failed.-~ BounKE v. ALEXANDRA 
Hore. Co., Lrp. (1877), 25 W. R. 782, C. A 

964, -——— —— 4 —In 1868 three cottages con- 
taining ancient lights were pulled down, & a large 
warchouse built on their site containing three large 
windows. There was no evidence on which the 
ct. could rely as to the position of the windows in 


vebuilé-Uhom, but. ta él } bed boul | the cottages, though if was admitted that small 
¢ *Unem, but, in the newly erecte ullding, 


parts of the new windows might occupy portions 
of space through which light was admitted to 
the cottages :—//eld: in the absence of  evi- 
dence as to the position of the ancient lights, the 
easement could not be maintained as to the 
new building.— Fowners ve. WALKER (1881), 51 
I. J. Ch. 443, C. A. 

Annotations :—Folld. Pendarnes v. Monro, [1892] 1 Ch. 611. 


. Bullers v. Dickinson (1885), 29 Ch. VD. 1553) Seott 
vt. Papo (1886), 31 Ch. J). 554. 
965. —— —~--.] —COLEMAN v. KIRKALDY, 


{[1882| W. N. 103. 


eee ee pon 


of PART VIII. war 5, SUB-SECT. 2. - 


reafter raised 960 §. Substantial identity of new d& 
old windowse—Ceneral rulc.|--—The title 
to light) acquired under Prescription 
Act, 1832 (c. 71), by a twenty years’ 
enjoyment is aright to a certain amount 
of light only, & does not prevent the 
owner of onc of the adjacent tenements 
from altering the aperture through 
which that amount of light approaches, 
——-MAQGUIRE ¢. GRATTAN (1868), 16 
W. hi. 1189.--IR. 


& BROOKES, . 
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Pt en error : Sub-sect, 2, A. (L) & 
c).] 

966. ——-.]|—Pitfs. being the owners of 
an ancient building which had numerous windows 
pulled it down & rebuilt it. A few of the windows 








in the new house inchided the space occupied by | 


ancient windows, but were of larger dimensions ; 
several others included some portion of the space 
occupied by ancient windows; &, in some cases, 
the spaces occupied by ancient windows were 
entirely built up in the new house. Defts. com- 
menced 10 build a house on the opposite side 
of the strect, which if completed according to the 
plans would materially interfere with the light 
coming to pltfs’. windows. On a motion for an 
interim injunction :- Held: pltfs. had shown an 


intention to preserve, & not to abandon, their | 


ancient: lights, & there was a fair question of right 
to be tried at the hearing, & considering that the 
balance of convenience was in favour of granting 
an iniunction rather than of allowing defts. to 
complete their building with an undcrtaking to 
pull it down if required to do so, an injunction 
would be granted till the hearing.—-NEWsSON v. 
Pinpen (1884), 27 Ch. 2. 435 52 7. T. 93° 88 
W. Kt, 2438, CL A. 

Annotations :— Consd. Scott v. Pape (1886), 31 Ch. 1. 554. 

Refd. Wigiam ». Fryer (1887), 56 L. J. Ch. 10983 Smith 

v, Baxter, [1900] 2 Ch. 138. 

967. —-—— ——-.]--Where a new building has 
been crected on the site of an ancient building, 
in order to entitle the owner of the new building 
to access of light, it is necessary to show that some 
defined part of an ancient window >dmitted access 
of light through the space occupied by a defined 
part of an existing window.— PENDAKVES  v. 
Monro, [1802] 1 Ch. 6115 61 1. J. Ch. 4015 8 
T. I. 1. 38s. 

968. —-—— Position of wall altered—Building set 
back.|—-(1) A building containing ancient lights 
was pulled down & replaced by another, in which 
the front was set back & a dormer window con- 
verted into a skylight: -Held: the right to access 
of light. was not lost, 

Any substantial alteration in the plane of the 
windows destroys the right (JRssen, M.R.). 

The right remains where any portion of the 
light which would have passed over the servient 
tenement through the old windows passes al 
through the new windows (Itty, .J.). 

(2) The Ct. of Ch. has jurisdiction fo entertain 
an application for an injunction against the com- 
mission or continuance of any wrongful act, 
to award damages in addition to or in substitution 
for such injunction (JisskL, M.1R.).— NATIONAL 
PROVINCIAL PLATE CGLAss INSURANCE Co. t. 


| 
| 





| 
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is in lease, &, consequently, not in the possessi+u 

of the alienor. . 

(2) There being a right to the access of light to 
windows in the walls of certain cottages, the walls 
of some of the cottages were sect back & windows 
made in the new wall of the same size, & in the 
Bame relative positions as the former windows in 
the former walls :-—Held: the casement of light 
was not thereby destroyed. 

(3) In the case of another of the cottages the 
occupier made an addition thereto, & for the pur- 
pose of so doing built a new wall with a window 
in it outside the old wall & window at a different 
angle, but the old window remained inside the new 
one, & still continued to receive the light :—/Teld : 
the right to the access of light to the old window 
was not destroyed.—BARNES v. LOACH (1879), 
14Q. B.D. 494; 48 L. J. Q. B. 7563; 41 L. T. 278 ; 
43 J.P. 817; 28 W. RR. 32, D. C. 

Annotations :—As to (1) Retd. Phillips v. Low, [1892] 1 Ch. 
47; Milnor’s Safe Co. v. Great Northern & City ly., 
[1907] 1 Ch. 208. As to (2) & (3) Refd. Scott v. Papo 
(1886), 31 Ch. D. 554. 

970. .J—In rebuilding a house, 
which had an ancient light in its ground floor 
front room, the front wall, which originally stood 
out beyond the general building line four feet at 
one end & seven feet at the other, was set back 
into the general building line, & in the new front 
wall was placed a window the position of which 
corresponded to a great cxtent with the position 
of the ancient light in the old front wall. The 
new room was about the same frontage breadth 
as the old, but included little more than half the 
site of it, viz. a depth of nine feet at one end, & 
less than four feet at the other :-—Held: the right. 
to the ancient light had not been lost.—-BULLERS 
v. DICKINSON (1885), 29 Ch. D. 1553; 54 L. J. Ch. 
776; 521.7. 400; 33 W. RR. 540; 1T. L. RR. 242. 
Annotation :—-Reld. Scott v. Pape (1886), 31 Ch. D. 554. 











971. -—- -—— Building advanced.)-—Scorr 
v. PaPE, No. 847, ante. 
972. ---—- -— - --—.|-—-ANDREWS v. WAITE, 


No. 871, ante. 

—-—.]-—Compare Nos. 988, 9S, post. 

973. Effect of increase of light---Obstructing 
new window involving obstructing old.]—-Pitf., 
being reversioner of a house which adjoined 


ae | premises in the occupation of deft. & had ancient 


windows, rebuilt the house, added an upper story, 
opened windows in that story, & enlarged the 
ancient windows & otherwise altered their position, 
such rebuilding & alterations being within twenty 
years of the commencement of the action. Deft. 
subsequently rebuilt his premises, & thereby 
darkened the windows in both the upper & the 


PRUDENTIAL ASSURANCE Co. (1877), 6 Ch. D. 757; | lower stories of pltf’s house. In an action by 
10.1. J. Ch. 871; 37 L. T. 915 26 W. R. 20. | tapers ine oe aoe ree 
bea ae ae \ ' (1) pitf. having, terations, exceeded the 
ar eae to (a) $ , Tneker Pe bani, Redford (i800), | limits of his right, & it being, through the nature 
63 L. T. 379; Colla v. Home & Colonial Stores, [1904] | of such alterations, impossible for deft., in the 
A. C. 179. lawful exercise of his own rights, to obstruct such 
excess without at the same time obstructing pltf.’s 
former right, plitf. must be considered as losing his 
former right, at all events until he restored his 


ee ve 


969. --.-- -—— -——~—.]—(1) The implication of 
a grant: of casements of a continuous & apparent. 
character, upon the alienation to different persons 
of tenements previously in the ownership of the | house to its original condition; (2) a defence 
same person, is not prevented by the fact that the | founded upon the fact of such alteration by pltf., 
dominant tencment at the time of the alienation | & the impossiblity of a partial obstruction, was 


a eee eens ene mes 


oe 
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973 i. Affert of increase of light— | 
Obstructing new window inrolring ob- 

structing old.j}—Whoere a person, who 
has a right to light from a certain 
window, opens & new window, or 


ne rebuilt his house, & opened new 
windows, which were of nearly the 
sainoe size, but were a little higher than 
the old ones. In 1899 deft. built 
house & blocked up theso two new 


but if he cannot obstruct the new with- | 
out. obstructing the old, be must submit ! 
| to the burden.—PROVABUTTY DaBKE | 
v MonuxnvRO LALL Bosk (1881), | 
I. L. R. 7 Cale. 453.— IND. H 
| 

| 


ererete fee Bid One. Zhe Owner of Bn windows. Pitf. sued for an injunction : 
adjoining house has a right to obstruct r. New window receiving different | —Held: the vasement claimed nin 
the new or enlarged opening if he can | cones of light.}—Pitf. had two windows | respect of the new windows, which 
do so without obstructing the old; | in the rear wall of his house. In 1886 | did not receive the same cones of light 


Part VIII.—Liant. 


the windows.—-RENSHAW v. BEAN (1852), 18 
Q. B. 112.; 21. J. Q. B. 219; 19 L. T. O. S. 22; 
16 Jur. 814; 118 E.R. 42. 


Annotations :— 4a to (1) Consd. Wilson v. Townend (1860), 1 
Drew. & Sm. 324. Apld. Hutchinson rv. Copestake (1861), 
y C. B. N. 8. 863. istd. Binckes v. Pash (1862), 11 
C. B. N. S. 324. Apld. Weatherloy v. Hoss (1863), 1 
Hem. & M. 349. Overd. Tapling v. Jones (1865), 11 
H. L. Cas. 291. Consd. Newson v. Pender (1884), 27 
Ch. D. 43. Befd. Cooper v. Hubbuck (1860), 30 Beav. 
160; Stroyan v. Knowles, Hamer v. Samo (1861), 6 H.& N. 
464; Felkin v. Herbert. (1864), 11 L. T. 173; Martin v. 
Hoadon (1866), L. R. 2 Kq. 425; Hoath v. Bucknall 
(1869), L. It. 8 Eg. 1; National Provincial Plato Glass 
Insce. v. Prudential Assce. (1877), 6 Ch. D. 757. 


properly raised under a traverse of pitf.’s right to | 





974. —~~ -]— DAVIES v. MARSHALL (No. 1), 
No. 202, ante. 
975. —---- ——-.]-—Pltf. was owner of a build- 


ing two stories high, with a range of windows in 
each story. Those on the ground floor were 
ancient unaltered windows, those on the second 
floor had, within twenty years, been altered, not 
in number, but in size, by additions on one side 
& the top of each window. Pitf.’s building was 
at a distance of ten feet from the edge of his land. 
After the alteration in pltf.’s windows deft. built 
a shop close to the edge of his own land, but without 
any intention of obstructing any of pltf.’s windows. 
The jury found that the effect of deft.’s building 
was to obstruct the lower windows, but the 
question as to the right of pltf. to complain 
of the obstruction was reserved to the ct. on the 
above facts & a model of the premises, which was 
found to be correct.:- Held: 


windows was not lost by reason of the opening 
of the upper windows, « if deft. intended to justify 
his obstruction of the lower windows, on the 
ground that he had built with the intention of 
obstructing the upper windows, & could not. 
obstruct the upper without also obstructing the 


lower, it was necessary for him to have raised that, | 


defence & proved it at the trial, & he could not 
rely on the mere fact. that the result of his obstruc- 
tion was to do that which, if he had so intended 
it, might have been lawfully done by 
(2) (BYLEs, J.) the right of the servient. owner to 


ae ee ee Se ee 


him ; | 


block up ancient lights, when new ones are opened, | 
1s not absolute, but conditional on the existence 


of an inability to block up the new without block- 
ing up the old, &, as the servient owner in this 
case had not yet exereised his right of blocking 


up the new windows, he was liable to the owner 


of the dominant tenement for blocking up the old ; 
(3) (KEATING, J.) the question turned upon 
whether or not the alteration of the upper windows 


by the dominant owner was so material as that 
the right to the easement, as it formerly existed, ' 
was thereby gone, &, if that were so, & the jury | 


had found that the unprivileged light could not 
be obstructed, without also obstructing the 


privileged light, deft. would not be liable for the | 


latter obstruction ; but in this case this defence 


was not established.—BInckes v. Pasu (1862), 11 | 


(. BLN. S. 324; 31L. 0. C0. P. 121; 6 L. T. 125 ; 
8 Jur. N.S. 360; 10 W. R. 424; 142 E. R. 822. 
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could not possibly obstruct the new windows 
without at the same time obstructing the ancient 
lights, pltf. was not entitled to an injunction as 
prayed ; (2) pitf., on undertaking to close up the 
new windows & to restore the ancient lights to their 
original position, would be entitled to an injunction ; 
but as this was new relief, he would be obliged to 
pay the costs of the suit.--WEATIERLEY v. Ross 
(1863), 1 Hem. & M. 349; 1 New Rep. 228; 32 
Il. J. Ch. 128; 279. P. 388; 713. RR. 152. 





977. ~——,|-—TAPLING v. JONES, No. 841, 
ante. . 
978. ——~— Increase of burden on servient tene- 


ment]— (1) Where A., being entitled to ancient 
lights overlooking 1.’s property, alters & extends 
them, & afterwards LB. builds up & obstructs the 
ancient lights, the ct. will, at the suit of A., grant 
an injuction against B., upon the term of A.'s 
consenting to restore the lights to their former 
position. (2) An injunction to restrain the 
obstruction of ancient lights was refused on the 
ground of pltf.’s delay, the bill being retained, 
with liberty to proceed at law.—CoopPrer v. Tupn- 
BUCK (1860), 30 Beav. 160; 31 L. J. Ch. 1233 25 
J.P. 452; 7 Jur. N.S. 457: 9 W. R. 352; 5d 


EK. R. 849. 

Annotations :-—As lo (1) N.F. Hutchinson v. Copestuke (1361), 
9 CG B. N.S. 863.  Consd. Jones vo. Tapling (1862), 12 
c. B. ON. 8S. 826. Refd. Weatherloy v. Ross (1863), 1 

Hem. & M. 349; Heath v. Bueknall (1869), L. 9 Kq. f. 

As to (2) Refd. Fulwood «. Fulwood (1878), 38 L. TT. 380. 


979. -—-— For purposes of extraordinary user.| 


4 Pi YT) teak og ; iad ‘ 
WILLIAMS, J.) pltf.’s right to the light of the lower H N51 9 ante. 





-|— Compare Nos. 991-998, post. 
- Whether injunction will be granted.|— Sec 
Nos. 982, 1390, 1408, post. 

980. Where consent of servient owner requested 
—-Dissent must be unambiguous.] —CorcruiNna 7 
BassEt?r, No. 133, ante. 





(c) Reduction of Light. 


981. By obscuring part of windows.] —-Sar'ril 
», BAXTER, No. 466, ante. 

982. Effect on right of servient owner to 
obstruct.} —(1) If a pitf. would be entitled to sub- 
stantial damages at law for an obstruction to his 
ancient. lights, a ct. of equity will interfere by 
injunction to prevent the obstruction. 

(2) A deft. was building a wall so as to obstruct. 
light coming to pItf.’s ancient windows from the 
north. Pitf. was building upon his own premises 
in such a way as to obstruct the light coming to the 
same ancient windows from the south. PItf. 
was also about to alter the part of the building 
which contained the ancient windows in question, 
but he intended to retain or to restore the ancient 
windows :---Held:; the obstruction caused by 
pitf.’s own new buildings on the south was no 
reason why an injunction should not be granted to 
restrain the building by deft. of the wall on the 
north; (3) an injunction would be accordingly 
granted on interlocutory motion to restrain. till 


‘the hearing the further building of deft.’s wall, 
. the order being prefaced with a statement that 


Annotation :-—As to-(3 - 3 i 2 
. B. N.S. 826. (3) Refd. Jones v. Tapling (1862), 12 _ 


C. B 

976, --—— 
in which there 
in 80 doing, altered the position of some of the 


ancient windows, & also opened new windows. 
Deft. proposed to 





»]—Pltf., being owner of a house 


‘ windows in question ; 


he intended to retain or to restore the ancient 
(4) the injunction would 


‘have been a mandatory one, so as to compel 


were ancient lights, rebuilt it, & . 


build so as to obstruct both the : 


new & ancient windows :—Held: (1) as deft. 


wee 





ee ee He ——ee 


as were enjoyed through the old ones, {| ment respecting tl 
red only by enjoying it for the 
required length of time.- -[at Hatd- 


Was quite distinct from the easement in {| qui 
respect of the old windows; & the ean. 


deft. to pull down the part of his wall already built, 
but for the circumstance that pIitf. was not then 
using the ancient windows In question, & would 
be able to bring his cause to a hearing before his 
intended ulterations could be completed.-—STaigur 


ee det ee - wee eee anenpe en recep totale 


GANGA 7. TRICAMLAL KEDARESHWAL 
(1902), I. L. R. 26 Bom, 374.— IND 


pee em ee 


rem «could be ac- 
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Sect. 5.— Hatinguishment: Sub-sect. 2, A. (c) & B. 
Part IX. Sect. 1.) : 

v. BURN (1869), 5 Ch. App. 163; 39 TJ. Ch. 289 ; 

22L.T. 831; 345. P. 212; 18 W. RR, 248, LD. 


Annotations :—As lo (1) Consd. Newson vr. Pender (1884), 
27 Ch. D. 43. As to (2) Folld. Bailey v. Holborn & 
Frascati, [1914] 1 Ch. 598. Refd. Scott v. Papo (1886), 31 
Ch. D. 554. #48 to (3) Folld. Eccl. Comrs. for England v. 
Kino (1880), 14 Ch. DD. 213. Refd. Aynsley v. Glover 
(1875), 10 Ch. App. 283. Generally, Mentd. Sharp v. 
Wilson, Rotheray (1905), 93 L. T. 155. 


983. —-—.]—(1) Where the owner of a house 
has acquired a prescriptive right of light coming 
over his neighbour’s premises, he is entitled to have 
his light from that particular quarter. Therefore, 
in a suit to restrain the obstruction of light & air 
to pltf.’s premises by buildings of deft., it is no 
defence to say that although deft.’s buildings in 
some degree obstruct pltf.’s light, yet, in conse- 
quence of alterations to the adjacent property, 
pitf. still has from clsewhere as large a quantity of 
light as he is prescriptively entitled to. 

Semble: (2) If, however, the quantity of 
additional light were so great that pltf. could not, 
for his reasonable purposes, want the old light as 
well as the new, & the obstruction of the old light 
caused no material injury to pltf., the ct. would 
not. interfere.-— Dyers’ Co. ov. KING (1870), 
ah. 9 Hq. 438; 39 1. J. Ch. 383895 22 LT. 120; 
34 J. 1.878; 18 W. ht. 404. 

Annotations :—.ta to (2) Refd. Colls «. Home & Colonial 

Stores, [1904] A.C. 1795 Kine vr, Jolly, (1905) 1 Ch. 480 ; 

Davis v. Marrable, [1913] 2 Ch. 421. Generally, Mentd. 


National & Provinelal Plato Glass Insee. vt. Prudential 
Insee, (1877), 46 Le. J. Ch. 871. 


984. —— .|-—(1) On a bill filed to compel the 
removal of so much of a large shed as interfered 
with the lights of a chapel & school-room below it, 
& to restrain the carrying on of the business of 
defts. as boiler makers so as to interfere with the 
user of the chapel: - Held : having regard to the 
nature of the building, relief as prayed would be 
granted at the hearing, though the shed was 
allowed to be crected & completed & the works 
carried on for some months without complaint. 

(2) A partial interference with light by the owner 
is no bar to a suit to prevent a subsequent. inter- 
ference by other persons. 

(3) It is to be understood that. an injunction is 
not to be used oppressively, but the ct. will not too 
carefully limit its orders, but will leave any abuse 
to be dealt with when it arises. 

(4) ‘* Air’? is not to be coupled with “ light” in 
an injunction as a matter of common form. - 
Baxter v. Bowtr (1875), 44 J. J. Ch. 6253 33 
LN. 413 25 W. RR. 805, L. 20. 
atrnotation 2--- Generally, Mentd. Gaskin vr. Balls (1879), 33 

Ch. 1D. 324, 

985. --- -.J—-Where before the rebuilding of 
premises having ancient lights a partial inter- 
ference with these lights by the owner of the servient. 
tenement. would not) be sufficient to entitle the 
owner of the dominant. tenement. to an injunction, 
the same amount of interference, even though 
completely blocking up the remnant of ancient: 
light. left. after the rebuilding, will not. be an action- 
wble wrong to be restrained by injunction. -- 
ANKERSON rv. CONNELLY, [1907] 1 Ch. 6783) 76 
L. J. Ch. 402; 96 1. T. O81) 3 23 T. LL. Re 486, 
Cw A, 

«tnnotation : —Folld. Bailey ¢. Holborn & Frascati, [1914] 

1 Ch. 508. 


PART VIII. SECT. 5, SUB-SECT. 2. —B. . 
988 i. Necessity for identity of old & | 
anew windows.)—A servitude against the 
obstruction of light by the owner of |: 
land was constituted in the following. 
terms: “ The proprietors of this lot: 
shall by no means whatever obstruct 


into the 
of light 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


HASEMENTS AND PROFITS A PRENDRE. 


986. ———.]—-Pltfs. in 1897 altered the front 
of their licensed premises, thereby substantially 
diminishing the amount of light which the business 
rooms in the house formerly had. The old front 
was principally of glass, & had been put in when 
the house was built some eighty years ago. In 
1904 pltfs. brought an action claiming damages 
for interference with ancient lights caused by new 
buildings put up by defts. Defts. contended, 
inter alia, that but for the alterations in 1897 the 
new buildings could not have caused an actionable 
nuisance. The judge dismissed the action & 
refused an inquiry. The Ct. of Appeal ordered 
an inquiry on the assumption that pltfs. had 
not abandoned any of the ancient lights they en- 
joyed prior to 1897, as they eould, if they wished, 
restore the old front. On the report of the referee 
the appeal was dismissed :—-Held: pltfs. must 
be taken to have abandoned so much of their 
ancient lights as was lost) by the alterations of 
1897, but a reference had been rightly directed 
as to damages by the Ct. of Appeal.—CowPpER 1, 
MILBURN (1008), 52 Sol. Jo. 316, EH. 1. 

987. ——.]—A person does not, by reducing his 
ancient Jight, lose his right. to object to a building 
on his neighbour's land, which he might have 
objected to before such reduction, unless the 
building does not seriously affect the reduced 
window; & the mere closing up of a part of an 
ancient. window does not. confer upon the owner of 
the servient tenement any right. to erect a building 
which he could not lawfully have erected before 
such reduction, unless he can show that the 
reduced window will not be affected by such 
building. —CLARKE (R.) & Co., trm. & Gorse tr, 
Horrocks (1908), 24 T. 1. Re 486. 

See, also, No. 956, ante. 





B. Kasements otherwise acquired, 


988. Necessity for identity of old & new 
windows.|— Where an old house is pulled down, 
wherein were ancient. lights, & a new one is built, 
the lights in the new house must be in the same 
place, & of the same dimensions, & not) more in 
nuinber than the lights in the old house. - CuerR- 
RINGTON tv. ABNEY (1709), 2 Vern. 6465 28 H.R. 
1022. 

Annotations :- Refd. Binks r. Pash (1862), 8 Jur, N.S. 360; 

Jones ¢. Tapling (1862), 12 C. B. N.S. 826. 

989. - -Grant by implication of law.|/— (1) The 
right: to the unobstructed access of light & air from 
adjoining land, will be lost by any material change 
in the aperture, or in the position of that aperture, 
which existed at) the time when the supposed 
consent. of the owner of the adjoining land was 
given; for, as the act of the owner of the land 
from which the right flows, is inferred from the 
enjoyment of the ot her owner, it must. be measured 
by that enjoyment. 

Thus, where the wall in which windows were 
placed had no existence, or where a wall in which 
windows did exist. was carried out five feet, & the 
termination converted into a bow :--Held : this 
change was sufficient to prevent the owner from 
having the same rights. with respect to those 
windows as appertained to the former windows. 

(2) An exclusive right of access of light & air, 
from the adjoining land, may be gained by twenty 


' years enjoyment without interruption from the 


the windows of the store looking out. . 
assage por prevent free access 
nto the game ":—Jlcld : tho . 
servitude appliod to windows of the 
store in existence at the time when the . 
agreement for a servitude was made, 

& the owner of the servient tenement | 12 8. C. 249.--S. AF. 


should not be interdicted from obstruc- 
' ting the light entering the store by 
means of additional window space 
‘ constructed by the owner of the 
dominant tenement.--ST. LEGER r. 


Cark Town Town Councin (1895), 


Parr LX. Water. 


owner of the adjoining land ; but if a party relies 
for his title to such exclusive enjoyment, upon 
anything short of an acquiescence for twenty years, 
the onus lies upon him of producing such evidence 
as leads clearly & conclusively to the inference of 
vu licence or convenant. 

(3) No man shall be allowed to derogate from 
his own grant. 
who built a house, & the grantor subsequently 
granted a lease to the tenant of that house, of a 
portion of land adjoining the house, for the purpose 
of erecting a chaise-house & stables, which land 
was described as bounded on the north by the 
premises in question :—Jleld : in considering the 
question, no weight was to be attached to the fact, 
that the original conveyance & the lease proceeded 
from the same grantor, the lease must be taken to 
be the only grant; & it would be extending the 
pene too far, to consider the making of erections 

y the grantor, or those claiming under him, on 
the south side of that dwelling-house, as derogating 
from that grant.—BLANCHARD v. BrRIDGEs (1835), 
4 Ad. & El. 176; 1 Har. & W. 630; 5 Nev. & 
M. K. B. 567; 51. J. K. B. 78; 111 EB. R. 753. 
«{nnotations :-—-As to (1) Folld. Hutchinson v. Copestako 

(1861), 9 C. B. N. 8.863. Consd. Jones v. Tapling (1862), 

12.C. B. N.S. 826. Distd. National Provincial Plate Glass 

Tnsee. v. Prudential Assce. (1877), 6 Ch. D. 757: Scott v. 

Pape (1886), 31 Ch. D. 554. Refd. Binckes v. Pash 

(1861), 11 C. B. N.S. 324. 4s to (3) Consd. Kobinson v. 

Grave (1873), 29 I. I’. 7. Generally, Mentd. Bailey v. 

Holborn & Frascati, [1914] 1 Ch. 598. 

990. Effect of increase of light.|—Mastr INDIA 
Co. v. VINCENT, No. 126, ante. 

991. Rights of dominant owner not 
enlarged.|—-DoOUGAL v. WILSON (1769), cited in 
2 Wms. Saund, p. 175 a; 85 BE. R. 926. 
atatton -—Mentd. Dalton v. Angus (1881), 6 App. Cas. 





992. —-__- Whether servient owner may ob- 
struct ancient lights.|—-Where pltf. is entitled to 
lights by means of blinds fronting a garden of 
deft.’s which he takes away, & opens an un- 
Interrupted view into the garden, deft. cannot 
Justify making an erection to prevent pltf. so 


Where a party granted land to C. | 


———= 
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doing, if he thereby renders pltf.’s house more 

dark than before.—CoTreRELL v. GRLFFITHS (1801), 

4 Msp. 60, N. P. 

Annotations :—Apld. Arcodockne v. Kelk (1858), 32 L. T, O.8. 
331. Refd. Garritt v. Sharp (1835), 3 Ad. & El. 325; 
Jones v. Tapling (1861), 11 C. B. N. 8. 283. 

993. ——~—.J—(1) If an ancient window 
be raised & enlarged, the owner of the adjoining 
land cannot lawfully obstruct the passage of light 
& air to any part of the space occupied by the 
ancient window, although a greater portion of 
light & air be admitted through the unobstructed 
part of the enlarged window than was anciently 
enjoyed. 

(2) Although an action for opening a window to 
disturb pltf.’s privacy is to be read of in the books, 
I have never known such an-action maintained 
(Le BLANC, J.).—- CHANDLER v. THOMPSON (1811), 
3 Camp. 80, N. LP. 
«innotations : -—.18 to 

4 Ad. & EL 176; 


a 
2 





(1) Consd. Blanchard r, Bridges (1835), 
Vilson v. Townend (1860), 1 Drow. & 


dhe 


Sin. 324; National Provincial Plato Glass Insee. 1. 
Prudential Assee. (1877), 6 Ch. D. 757. Refd. Jones v. 


Tapling (1862), 12 C. B. N.S. 826. 


994. Alteration in manner of user—Whether 
entitled to more light than necessary for former 
user.]|——If a building after having been used for 
twenty years as a malt house is converted into a 
dwelling-house, in its new state it. is entitled only 
to the same degree of light which was necessary to 
it in its former state, & the owner of the adjoining 
ground may lawfully erect a wall which prevents 
the admission of sufficient light for domestic 


| purposes, if what is still admitted would be enough 


for the making of malt.— MARTIN v. GoBLE (1808), 
1 Camp. 320, N. P. 


Annotations :—Consd. Dent rv. Auction Mart. Co., Pilgrim 
v. Same, Meorcers’ Co. vr. Same (1866), L. R. 2 Kq. 238. 
Folld. Lanfranchi v. Mackeuzio (1867), L. Ro. 4 Hq. 421. 
Consd. Courtauld +. Legh (1869), Le. Ro 4 Exeh. 126; 
Aynsley v. Glover (1874), L. Re. 18 eq. 544. Dbtd. Mooro 
v. Hall (1878), 3 Q. B.D. 178. Consd. Colls vr. Hone & 
Colonial Stores, [1904] A.C. 179. efd. Garritt 7. Sharp 
(1835), 3 Ad. & El. 325; Dicker v. Popham, Tadford 
(1890), 63 I. T. 3793) Warren tv. Brown, [1900] 2 Q. B, 
722. Mentd. Dalton c. Angus (1881), 6 App. Cas. 710. 


Part 1X.——-Water. 


Secr. 1.---IN GENERAL. 


NorE.- -This Title deals only with Basements 
relating to Water. The cases dealing with natural 
right to & ownership of Water & rights of riparian 
owners will be found in the Title Waters & \Water- 
courses. 


See, generally, WATERS & WATERCOURSES. 

995. Whether easement-—Or Interest in land -- 
Pot water.|-——WEEKLY v. WILDMAN (1698), 1 Li. 
Raym. 405: 91 E. R. 1169. 
<{nnotationa :--Consd. Race r, Ward (1855), d KE. & B. 702. 

Refd. Ackroyd v. Smith (1850), 10 C. B. 164; Hill ze. 

Tupper (1863), 2 New Rep. 201. 

996. —-- - ---- Water from well.j — A right 
to take water from a well by reason of the occupa- 
tion of a dwelling-house, & for the more con- 
venient occupation thereof, is an interest in land. 
— TYLER tv. BENNETT (1836), 5 Ad. & El. 377; 
2 Har. & W. 272; 6 Nev. & M. K. B. 826: 111 
E. R. 1208. 

997. - -- Or profit a prendre — Water from well 
or spring.’ - (1) Water as it issyes from a well or 


PART IX. SECT. 1. 


_ & Whether easement ---Or interest 
én land—-Use of flow of weter.j-— The: 


J.--VOI XIX. . 


spring is not to be considered as the produce of 
the soil so as to make the right to take it in aliene 
solo for domestic purposes a profit a prendre. 
Such right is an casement only & may be claimed 
by custom. 

(2) Action for breaking plitf.’s\ close. Plea: 
justifying under a custom, from time immemorial, 
for all the inhabitants of the township in which 
pitf.’s close was situate to take water from a well 
or spring in that close & carry the same to their 
houses, to be used for domestic purposes :— 


' Held: the custom as stated in the plea was good. 


right to the nse of the flow of water, 
in its natural course, i not an casement, 
but is inseparably connected with, & 
inherent in, the property fn Che hag. 


(3) They {part of the soil like sand, clay or 
stones or produce of the soil like grass, turves or 
trees] all come under the category of profile a 
prendre, being part. of the soil or the produce of 
the soil (LORD CAMPBELL, C.J.). 

(4) The water which they claim a right to take 
is not the property of pltf.’s close; it is not his 
property ; it is not the subject of property (LORD 
CAMPBELL, (.J.).--— RAC v. WAttD (1855), 4 FE. & B. 
702; 30. LI. BR. 7443 24 LJ. Q. B. 1533 24 
L. TT. O. 8S. 270; 195. P. 5635 1 Jur. N.S. 704 ; 


eae om ween 


It is pareel of the inheritance & passes 
with if. -MCCANN vw PIDGKON (1901), 
JO N.S. 10. 346. CAN, 


I, 
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Sect. 1.—J2 general. Sect. 2: Sub-secls. 1 & 2, 
A. & B.) 

3.W. R. 240; 119 E. RR. 259; subsequent proceed- 


ings (1857), 7 E. & B. 384. 
Annotations :—-As to (1) Refd. Broadbent v. Ramsbotham 
ae ae M1 Exch. 602; Constable v. Nicholson (1863), 32 
240 ; Murphy v. Ryan (1868), 16 W. 678; 

Pearce v. qe (1882), 46 L. T. 342. As to (2) Soe 


usd: 
Bower v. Sandford (1889), 5 T. L. Rt. 570. Refd. Hall v. 


Nottingham (1875), 1 Ex. D. 1; Mercer v. Denne, [1904] 
2 Ch. 534; Schwann v. Cotton, [1916] 2 Ch.120. Aa to(3) 
Refd. Fitzhardingo v. Purcell, [1908] 2 Ch. 139. Generally, 
Mentd. Sultash Corpn. v. Goodman (1880), 5 C. P. D. 431. 


998. Rights of riparian owners ex jure naturse 
~—Distinguished.|--When a riparian owner sclls 
part. of his estate, including land on the banks of a 
natural stream, it is not necessary to make any 
express provision as to the grant or reservation 
of the ordinary rights of a riparian proprictor. 
These rights are not casements to be granted or 
reserved as appurtenant to what is respectively 
sold or retained, but are parts of the fee simple & 
inheritance of the land sold or retained. If it be 
desired to alter or modify these rights, it can only 
he done by the grant or reservation of rights in 
the nature of casements as the case may require. 
If no such rights are granted or reserved the vendor 
remains, & the purchascr becomes a riparian 
owner, & retains or acquires all the ordinary 
rights of a riparian owner (PARKER, J.).—-PoORTS- 
MOUTH BorougHy WATERWORKS Co. v. LONDON, 
Brighton & SoutHu Coast Ry. Co. (1909), 74 
J.P.613; 26'T. 1. BR. 178. 

~-—-.|- See WATERS & WATERCOURSES. 

Right of eavesdropping.| - Yee Part XI., Sect. 3, 
post. 

Sewers & drains.|- 

Wreck of the sea.| 
COURSES. 


Sce SEWERS & DRAINS, 
See WATERS & WATIER- 


SacogT, 2. 


--RIGHTS RELATING TO WATER- 
COURSES. 


SUB-SECT, 1. —IN GENERAL. 


| Annotations : 


999. General rule —- Course natural or artificial ' 


Application law of easements.|—(1) The 
law of easements in respect of watercourses is, 
generally, the same, whether they are naiural or 
artificial. 

(2) Where, through an artificial channel, made 
for the purpose of draining mines, the drainage 
water has flowed for twenty years in a pure state, 
in consequence of the working of the mines having 
been discontinued, over premises of a person who 
has used it for that period, the working of the 
mines cannot be resumed, unless there is a custom 
to warrant it, so as to foul the water & disturb 
his enjoyment. Qu.: whether in the absence of 
custom, the practice of all mineral districts is 
inaterial to show that the cnjoyment of such water 
was not. of right, as it must have been known that 
the mine-owner had made the watercourse for 
his own convenience, & had ceased to work it 
with the intention of resuming whenever it suited : 
his interest.---MAGOR ¢t. CHADWICK (1840), 11°: 


PART ‘Ix, SECT. 2, SUB-SECT. 2. —A. 


— To constitute a natural stream of i 
water, the water must How between. 
eomething in the nature of banks, or 


clear 








“thing in the ‘nature of banks. 
t. What is a natural watercourse.) | pecahahe may be very emall & necd only 

always run, nor need the 
or sharply defined, but. there 
must be a course, inarked on the carth 


KASEMENTS AND Prorits A PRENDRE. 


Ad. & El. 571; 3 Per. & Dav. 367; 9 1. J. Q. B. 


159; 4 Jur. 482; 113 K. R. 532. 

Annotations :—As to (1) Dbtd. Wood v. Waud (1849), 3 
Hixch. 748. Consd. Gaved v. Martyn (1865), 1 Cc. B.N. 8. 
732. Refd. Tobin v. Stowell a hi ring ~C. Cc. 713 


Rawstron v. Taylor (1855), h. 369; ‘Whaley v. 
Laing (1857), 26 L. ss Stockport Waterworks 
Co. v. Potter (1864), 3 A. & C. 300. As to (2) neta. : 
Gaved v. Martyn (1 68), 19 C. B. N.S. 732 $ 


Ram 
Behari Pattuk Tw 


phir Ne n Singh v. Koon 
Greatrex v. Hayward 


121. Generally, d. 
ARPS Oa ag I. J. 


Ex. 137; Sampson v. Hoddinott Sead 
1c. B. N.S. 590; N.E. ity. v. Elliot (1860), 1 John. & H 
i ar oun v Shrewsbury & Hereford Ry. (1871), 2 


Rights ex jure naturz.|—-Sec WATERS & WATER- 
COURSES. 


SUB-SECT. 2.—NATURAL WATERCOURSES. 
A. In General. 


1000. Subterraneous water.|—The owner of 
land through which water flows in a subterraneous 
course has no right or interest in it which will 
enable him to maintain an action against a land- 
owner, who, in carrying on mining operations in 
his own land in the usual manner, drains away the 
water from the land of the first mentioned owner, 
& lays his well dry. 

Qu.: if the well had been ancient, whether 
there would have been any difference.—ACTON v. 
BLUNDELL (1843), 12 M. & W. 324; 13 L. J. Ex. 
289; 1L. T. O.S. 207; 152 E. R. 1223, Ex. Ch. 


- Smith ¢. Kenrick Silat oe A B. 515. 

istd. Humphries v. Brogden (1850), 12 Q. B Expld. 
guoo bee v Grand Junction Canal Co. distay” 7 Kxch. 
282. nad. Chaxcmore v. Richards (1859), 7 H. 1. Cas. 
340 3 New liver Co. +. Johnson (1860), 2 KH. & K. 435 3- 
Ballard rv. Tomlinson. (1885), 29 Ch. D. 115. Apld. Bower 
® Sandford (1889), 5 'T. L. R. 570. Consd. Jordeson v. 
Sutton, onthooatos: & robe teal Gas OUo., [1899] 2 Ch. 
217. Held. South Shiclds Waterworks Co. v. Cookson 
(1845), 15 L. J. ex. 315; Wood v. ae (1849), 3 Exch. 
748; Baird vo. Williamson (1863), 1 . 376 ; 
Kev. Metropolitan Board of Works (leas), 3 B. & Ss. 710; 
Grand Junction Canal Co. v. Shugar (1871), 6 ar App. 
483; Kallacorkish Silver, Lead & Copper Mining Co. v 
Harrison (1873), L. KR. 5 P. C. 493 West Cumberland Iron 
& &Eteel Co. t. Kenyon (1879), 40 L. T. 703; Bradford 
Corph. tv Pickles, [1895] 1 Ch. 145 ; Bradford Corpn. tv. 
re {1902} 2 Ch. 655. Menfd. Fay v. Prentice 
(1845), 1 CC. B. 8283; Broadbent v, Ramsbotham a 
251. J. kx. 115; Williamson v. Baird (1863), 10 Jur. N.S. 
152; ke Trufort, Trafford v. Blanc ( (1887), 36 seu D. 600; 
Salt Union v. Brunner, Nond, [1906] 2 K. LB. 822. 


1001. Stream—Distinguished from percolating 
water.|—Water percolating discontinuously through 
or along strata cannot be described as a stream. 

A lessor demised by lease a distillery, cottages, 
thirteen & a half acres of land, with two ponds, 
‘together with right to the water in the said 

onds & in the streams leading thereto.” The 
ease also contained the usual warrandice clause. 
The lessor sunk a tank on ground outside but 
adjoining the demised subjects, & drew off from 
marshy ground percolating water which would 
have found its way eventually into one of the 
ponds :—Held: water percolating through the 
ground towards the pond was not water in any 
stream leading to the pond.—M‘NAB v. RoBERT- 
SON, [1897] A. C. 129; 66 L. J. P. C. 27; 75 

L. T. 660; 615. PR. 408, lf. L. 

002. What is a natural watercourse—No con- 








ee eee ~ ae ae + 


Tho WILLIAMS . 23 


RICHARDS (1893), 
0. ae 


651 .—-CAN. 
-)—A_ watercourse consists 
of nbd: banks & water &, while the 
tlow of the water need not be 


banks be 





in a defined channel.--Daws ¢. . by visible signs, along which water tinuous or constant, the bed & banks 
MDONALD (1887), 13 V. E.R. 698.— | usually | flows.—Lyons ¢.) WINTER must be defined & distinct cnough to 
AUS. (1899), 25 V. L. KR. 464.—AUS, form a channel or course that can be 

a water: b. .}—That caunot be called 8¢en as a permanent landmark on the 
course such as cue riparian righta . a defined channel or watorcourse which &8round.—WILTON v. MURRAY (1897), 


there must be a stream of water flowing . 
in a defined channel or between seue- | 


has no visible banks or margins within 
which the water can 


12 TS Man. I. R. 35.—CAN. 


be confined.— d. ———.}-To constitute a water- 
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stant flow—Public Health Act, 1875 (c. 55), s. rie 1005. ——.]—DaA.ron v. Angus, No. 4, ante. 
—(1) An agricultural ditch or channel constructe | 1006. —---- Reservation out of—Must not be 
by a landowner on his land for the purpose of | derogatory to grant.]—STANBURY v. PLYMOUTII 
carrying off surface water but in which there is no | Docks Warerworks Co. (1887), 3 T. I. R. 326, 
constant flow of water is not a ‘‘ natural stream or ; CO. A. 
watercourse ’’ within the above Act. ——.]— See, generally, Part ITI., Sect. 1, ante. 
(2) The grant of a right of “ passage & running 1007. By prescription—-Presumption of lost 
water’ through a drain or watercourse does not | grant.|—-BEALEY v. SHAW, No. 335, ante. 
entitle the grantee to discharge sewage cffluent 1008. ~-— .}—If an act immemorially 
into such drain or watercourse.—PHILLIMORE v. | donc in the land of A., at each repetition produces 
Watrorp Rurar Councin, [1913] 2 Ch. 434; 82 | an effect on the land of B., which, under the 
L. J. Ch. 514; 109 L. T. 616; 77 J. P. 453; 57 | ordinary state & disposition of B.’s land occasions 
Sol. Jo. 7413; 11 L. G. BR. 980. no perceptible injury, there is no ground to pre- 
- —— Distinguished from sewers.|—Sce Sewers ' sumo a grant from the ancestors of B. to the 
& Drains; Waters & WATERCOURSES. ancestors of A. of the right of doing that act. 
But if the effect produced on the land of B. by 
B. Acquisition of Fasement. ‘the act done in the land of A. had at all times 
1003. By grant.|---Every owner of land on the | occasioned a perceptible injury to B.'s property, 
banks of a river has primd facie an equal right to ; there would have been sullicient ground to pre- 


use the water & cannot acquire a right to throw | Sume a grant from the ancestors of LB. to the 
the water back on the proprietor above or to | ancestors of A. of the right to so such act. A. has 
divert it from the proprietor below without a ; immemorially had, for watering his lands, a channel 
grant. or 20 years’ enjoyment which is evidence | through his own ficld, in a porous soil, through 
of a grant.— Wrigut v. LIowARD (1823), 1 Sim. | the banks of which channel, when filled, the water 
& St. 190; 57 E.R. 763 sub nom. Wriaut v. ; percolates & thence passes through the contiguous 
Howanp, Howarp v. Wriaut, 11. J. O. 8. Ch. 94. | soil of B. below the surface, without producing 
Annotations :--Apprvd. Mason v. Hill (1832), 3 B. & Ad. Visible injury. 3B. builds a new house In his land, 
ber ne drt (1843), 12 M. & W. 324, Consd. | below the level of his soil, in the current of the 
Barwell (1860), 2 ete as eee as in wer percolating water. A. cannot now justify filling 
3s K. & Ad. 1; Sampson v. Hoddinott (1857), 1 GO. B.N. 8, | his channel, if the percolating water thereby 
500; Chasomore v. Richards (1859), 7 H. L. Cas. 349; | injures the house of B.—Coorser v. BARBER (1810), 
Wilts & Berks Canal Navigation Co. v. Swindon Water 3 mm t eye) a 128 K R AO 
Works Co, (1873), 2 Ch. App, 453, n. Mentd. Walker v, |? *2Unt- : G. Hv. £0, | 
Annotations :—Consd. Acton v. Blundell (1843), 12 M. & W. 
Mentd. O’Brien v. Kuright (1867), 15 W. It. 637. 





a ee 


Jeffroys (1842), | Hare, 341; Bower v. Cooper (1843), 
2 Harve, 40%; Macbryde v. Weokos (1856), 22 Beav. 533. 321. 





1604. —----.|—The privilege of washing away 1009. —— —-—.J—Wruianr v. Howarp, No, 
sand, stone & rubble, dislodged in the necessary | 1003, azite. 
working a tin mine, & of having the same sent 1010. --— -~ .| -This water lirrigating a 


down a natural stream running through pltf.’s | mill meadow] has been used for the convenience 
land, may be the subject of a grant, & be pleaded | of the mill meadow for upwards of thirty years, 
as a prescriptive right, under Prescription Act, | & the owner of the meadow has constantly repaired 
1832 (c. 71), to a declaration charging defts. with ; the hatch. This water having been used, as 
throwing such stone, sand & rubble into the stream, | stated, there is a legal presumption of a grant to 
& thereby filling up its bed within pltf.’s land, & | use this hatch from Jord Northesk, whose pro- 
causing the water to flow over it. Such privilege | perty adjoins, so as to make this a water meadow 
may also be well pleaded as a local custom.— | (per Cun.).—Scorr v. ITANSON (1826), as reported 
CARLYON tv. LOVERING (1857), 1 H. & N. 784; 26 |in5 L. J. O.S. Ch. 673; affd. (L829), 1 Russ. & M. 
L.. J. Ex. 251; 28 L. T. O. 8. 356; 5 W. R. 3473 | 128, L. C. 


156 HK. R. 1417 : s ' v) 5 : 
ne : Annotations : --Mentd. Higgins v. Samels (1862), 2 John. & 

-innolationa :—Retd. Rogers v. Taylor (1857), 26 L. J. Kx. I. 460: Smith v, Land & House Property Corpn. (1884), 
203. Mentd. Gaved o. Martyn (1865), 19 C. B. N.S. | 28 Ch.'D. 7; de Kaweott, & Holmoy Contract (1889), 
732; O'Brien v. Enright (1867), 15 W. R. 637. ; 42 Cho). 150. 

course, in which rights may be acquired 1003 iii. ——-.}—Thelawof Guernsey _ before.-—HALEY. v. ENNIS (1853), LO 

by user, the flow of water must possess dves not allow of the constitution of | U. C. Jt. 404.--CAN. 

that unity of character by which the a servitude or casement except by {. -—--.]--MouMeE v. TURNER (1856), 


I 

| 
flow un one person’s land can be express grant; but this rulo does not | 5 G, P. 116.--CAN. 
identified with that on his neighbour's | apply to the natural right of the pro- | o —--—,] — Where 4 right to 
land. Water which squandors itself prietor of higher land to have the water | Fi phere with the natural course of a 
over an indefinite surface is not a which naturally falls on his land dis- © 44 : is attempted to be set up by 
subject-matter for the acquisition of » charged to the contiguovs lower land of prneertotions The oe Eclat of such right 
right by user.—- BRiscok v. DROUGHT anothor PT re be v. LEN- o the full’ extent claimed must ho 


(1860), 11 1. C. L. R. 250.—IR. ' wesTkY (1915), 84 L. J. B.C. 158. — | Oe ene TU eet the period for which 
' ‘CHANNEL ISLANDS. Ceo e Tht de clatineds—-HUNT. ». Hiss 
PART IX. SECT. 2, SUB-SECT. 2.-- B. 1007 i. Bypreacription--Preaumplion | PELE (1857), 6 C. P. 269.—CAN. 


1003 i. By grant.}—No person, unless . of lost grant.|-—-A_ proprictor of land on ; 
by grant or reseription, is entitled to - afrontli ae a age to the water | h. -~ --~.]--~Actlon for aN ing fie 
deprive another of the beneficial use sowing past him in its natural course, Water back upon ah roles d «6 tho 
of water which would ‘naturally . undiminished in quantity & quality; Crection of a dam lower cuwn bau 
desceud to him.—CoLuMBIA Hiver | & nothing short of a grant or twenty stream for tho uso of : of Ot in 
LUMBER Co. ©. YUILL (1892), 23.C. Rt. | years’ use, which presumes a grant, | Plea, that, doft.. & the socuplors of his 
237; 1M. M. Cas. 64.—CAN, ' of wator, in a particular way & for & | mill had ae ene Se ccuting tar 

1003 ii. ---Under Gold Mining #pecial purpose, can entitle some one eit ina OE uwenty. ‘eee Hoxt 
Ordinance, 1867, unless the owner of a —- proprietor on a stream, in violation of pie Nl eno carment of the suit,” 
hill claim has obtained a grant of watcr . this right of all, injuriously to divert = 3° “lick t Bs cruel & continuing a 
he has no right to intercept water or pen back the water from or upon i ie i : & divers boards on fs 
higher up a stream that flows through | Proprictors‘living above or below him | Uh SU vines, in all of the height of 
or past his claim, & su interfere with | On the, stream.—-MULAREN vt. Cook Che MUU Td. gufficiont, without 
another owner of a lower hill claimin | (1845), 3 U. C. R. 290.—CAN. ulloging more particularly that deft. 





the exercise of the latter's rights under a e. —— Whether tiventy pears nest  Cyerc ‘ight.—-SMITH v. WALL- 
water grant. <A grant of such water before action necessary.) ~To an action , SMART Ter K e P. $24.—CAN. 
right need not be in writing.—JENNY for penning back water, a pica of pre- k —,.] —Where # proprictor, fur 


Linp Co. v. BRADLEY-NICHOLSON Co. . scription :—Held: bad, for claiimin 

(1883), 1 B. CG. RK. pt. 11, 185; 1 | the: right by eae for’ twenty ret / the purpose of improving the value 

M. M. Cas. 9.—CAN, | before action brought, instead of next ‘ of a water power, has built 4 ia OvGr 
L 6 
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Sect. 2.—Rights relating to watercourses: Sub-sect. 
2,8. & C. 


1011. --—— —-—- Question for jury.|]—-Action 
for obstruction of a watercourse to which pltfs. 
alleged themselves to be entitled by reason of 
their possession of a mill. An agreement for such 
watercourse made twenty-cight years before with 
those under whom pltfs. claimed being given in 
evidence by defts., it should nevertheless be left 
to the jury to presume whether a grant has not 
been executed.-—DEWHIRST v. WRIGLEY (1834), 
Coop. Pr. Cas. 329; 47 E. R. 5293; subsequent 
proceedings (1837), Coop. Pr. Cas. 319, T. C. 

1012, —--- ~—~-.|—E very proprietor of lands 
on the banks of a natural strearn has a right to 
use the water, provided he so uses it as not to 
work any waterial injury to the rights of the 
proprictors above or below him on the stream, & 
may begin to exercise that rmght whenever he 
will. By usage, he may acquire a right to use 
the water in a manner not justified by his natural 
right; but such acquired right has no operation 
against the natural rights of a landowner higher 
up the stream, unless the user by which it was 
acquired affects the use that he himself has made 
of the stream, or his power to use it, so as to raise 
the presumption of a grant, & so render the tene- 
ment above a servient tenement. 

Pitf. had immemorially enjoyed the benefit. of 
irrigating certain meadows with the water of the 
Yeo, subject to the right of the oecupier of a mill 
to detain the water for the use of his mill; «, 
although the natural flow of the river was pre- 
vented by the exercise of the miller’s right, the 
Water came down at such times that. plitf. was 
enabled to irrigate his meadows effectually. But, 
of late, deft. had, for the purpose of irrigating his 
own adjacent. land, from time to time diverted the 
water after it): had passed the mill, & before it 
reached pltf.’s meadows 3; &, although it did not 
appear that the quantity of water which ultimately 
reached pitf.’s\ meadows was thereby sensibly 
diminished, yet the effect was that the water was 
detained by the process of irrigation, & did not 
arrive till so Jate in the day that plt£. was deprived 
of the power to use it fully : -#Zeld: this deten- 
tion of the water by deft. was a use of it} which 
was in its character necessarily injurious to the 


_-__e eee SS Se 


natural rights of pltf. as a riparian proprietor, & | 


a ground of action. 
In such a case it is not necessary to show actual 
damage to pltf.’s reversionary interest. it is 
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a watercourse running through = his 


n. ——~- Whether detinite 
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enough to show an obstruction of his right, &, 

such obstruction of his right being shown, the law 

will infer damage. ; ; a tahnd 
The right of the riparian proprietor is limited 

to natural streams, & does not attach in the case 

of artificial cuts or drains.—SAMPSON v. HoD- 

DINOTT (1857), 1 C. B. N. S. 590; 26 L. J. C. P. 

148; 28%. T. O. S. 8304; 21 J. P. 375; 3 Jur. 

N. 8S. 243; 5 W. R. 230; 140 EK. R. 242; affd. 

3 C. B. N.S. 596, Kx. Ch. 

Annotations :—Distd. Kensit v. G. E. Ky. (1883), 23 Ch. DD. 
566. Consd. Sharp vc. Wilson, Rotheray (1905), 93 L. T. 
155. Reld. Stockport Waterworks Co. ». Potter (1864), 
3H. & C. 300; Crossicy v. Lightowlor (1866), L. R. 3 Eq. 
279; Koensit v. G. KE. Ry. (1884), 27 Ch. D. 122 ; McCartney 
ve. Londonderry & Lough Swilly Ry., [1904] A. C. 301. 
Mentd. Roberta v. dtichards (1881), 50 L. J. Ch. 297 ; 
Simpson v. Godmanchester Corpn., [1896] 1 Ch. 214. 


1013. ---— -—— .j—Mason vv. SHREWSBURY 
& HEREFORD Ry. Co., No. 28, ante. 

1014. Prescription Act, 1832 (c. 71).]—- 
CARLYON v. LOVERING, No. 1004, ante. 

1015. -—-—- —-- .]-—(1) Pltf. & deft. were in 
possession for terms of years respectively, of two 
contiguous tracts of mining property. Pitf. 
alleged that the direction of the natural flow of 
the rain-water falling on deft.’s land was into his, 
pitf.’s, close. Upon deft.’s land was a reservoir, 
to the use of the water of which pltf. claimed a 
right, through a trench leading from the reservoir 
across deft.’s land into pltf.’s close :—Held: pltf., 
in order to establish his right to the flow of water 
from the reservoir, must show uninterrupted enjoy- 
ment of the same for twenty years ; & also, under 
Preseription Act, 1S82Z (ce. 71), 8. 4, there was not. 
an interruption for one year before the filing of 
the bill. 

(2) Deft. had further cut trenches in the land 
he oecupied, & by permission, in neighbouring 
Jands, whereby the water in certain surface 
springs, not: tlowing in any definite channels, was 
drained into deft.’s reservoir, & prevented from 
flowing into pltf.’s close :-~-Held : pltf. was entitled 
to this water, inasmuch as it did not flow in any 
defined channels; & an occupant is not entitled 
to interrupt the natural flow of the water from 
“surface springs.” -IENNOR tv. BARWELL (1860), 
2 Giff. 410; 31. 7T.170; 2535. 2P.543; 6 Jur. N.S. 
1233; 66 E.R. 1713 on appeal (1861), 4 L. T. 
697, L. JJ. 

Annotation eo _«ls to (2) Refd. Bennett ¢. Grittiths (1861), 3 

Le & fe * d- 

1016. ¥--The owner of a tenement ™ 
adjoining a natural stream has no right to divert 
the water to a place outside the tenement, & 
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channel owner of the house has a right to ‘the 


| 
pepe & has not constructed any necessary.|- VPitf. claimed a prescriptive  watereourse, & au injunction will be 
mill or ananufactory in eonnection right to the tlow of the surface drainage granted unless the party can show a 
with the dam, he cannot acquire by water from the land of deft. on to his special licence or an agreement to 
preseription a right to maintain the | land :~-Jicld >) such easement can be — restrain it in point of time.-- W1m1s0N 
dams in’ question.“ Jongss ev Fisnkr | acquired only where the water Hows ve Stewarr (1748), 2 How. E. F. 
(1800), 17 S.C. RR. S15.--CAN. | ina detinite channel.—KENA MAHOMED —-532.--IR. 

h-  -.J-- An casement to pen. t. Boratoo SikcaR (1863), Marsh. ._—.]- -A. stream of water 
back the water of a stream & to cause | 506.—IND, rose in deft.'s land, then ran along 
flooding to riparian) owners can be | 0. —--- ——.)--The fact that the pubic road & through two gullets 
acquured by user of the stream in this | water flows over the surface of the im the road into pltf.’s field. Deft., 
mnanner, continuously or at regularly | servient tencment without a definite three years before, sank the water 
recurriug intervals for a period of | channel for its carriage, cannot prevent — table on the road, & constructed a new 
twenty years, but the extent of the | the acquisition of an easement.  Sullet. & blocked up the old gullets 
right acquired must be measured | Muxgu MIsser v. BUIMRAJ RAM (1913) whereby the water was diverted from 
atrictly by the extent of the user.— | L. R. 40 Cale. 458.— IND. > pltf. into his own land. Pitf. never 
CARDWELL tf. BRECKENBRIDGE (1913), acquiesced in this:—leld: over 


24 0. W. RR. 560 5 
ll bb. L. h. 461.-- CAN, ; 

m. - By riparian owner- On! 
what conditions.) - A preseviptive title | 
to the uninterrupted use of the water | 
of a river will not) be obtained by a 
ripatian owner who has made vo use 
of the water different from that to 
which he was entitled as oa riparian 
owner. -BROWN t, BATHURST ELECTING 
& WATER PowrRR Co. (1907). 4 Bo T. . | 
28; INL. Eq. Rep. ot3.- CAN, | 


I ), V. Ns 90 ‘ Pp. 
: Mie preneeD made cither as 


water 


q. 
nent of 


-~--- ——-.]) —No claim can be 
u hatural right or as an 
casement by prescription. 
Which does not tlow in a definite course, 
but which should be regarded as surface 
or surface drainage.— ADIN A- 
RAYANA rf. Kamepu (itn), T. 
37 Mad. 304. - IND 


a watercourse runuing to oa 
house & garden through the grouud of 
another, it shall be presumed that the 


- -.J+- After a 


twenty years’ uscr having been proved, 
pitf. had a right to the flow of the 
stream from the public road through 
the two gullets.—CaLLaGHAN rr. CAL- 
LAGHAN (1897), 31 1. 1. T. 418.—IR. 


s.-- -.]—The right to a stream 
ix not to be regarded as a mere right 
. of servitude, but as a right of common 
enjoy- property: & is to be regulated by the 

aw applicable to property of that 
description; & so where a stream or 
the united water of two streams, has 


to water 


Le OR. 


long 


Part IX. 


there consume it for purposes unconnected with 
the tenement. 

A natural stream was crossed by a railway line 
& flowed down to a mill. The railway co. claimed 
the right to insert a pipe into the stream at the 
crossing, which was the only place where their 
land adjoined the stream, & to carry the water 
along their line to a distant tank, & there to con- 
sume it in working their locomotive engines along 
the whole of their railway. If the pipe was used 
to its full capacity it might not have substantially 
injured the mill :—--Held > the railway co. were not 
entitled to carry out their proposal, which was not | 
for purposes connected with the land where it. 
erossed the stream, & the millowner would ne 
justified in stopping up the proposed pipe. 

It is plain that if the railway co. are not entitled | 
to retain & use their pipe as intended but are 
nevertheless allowed to do so without interruption 
for twenty years they will be infringing the mill- 
owner's rights all that time & will, at the end of 
twenty years, gain a prescriptive right to con- 
tinue such use for ever (LORD LINDLEY). 

Sandwich (Karl) v. Great Northern Ry. Co., No. 
1024, post, overd.-—McCaRTNEY v. LONDONDERRY 
& Louvugy Switny Ry. Co., [1904] A. C. 3013) 73 
I. J.P.2C. 733 911. T. 105; 53 W. R. 385, 1. 1. 


Annotation :—-Folld. Stollmeyer rv. Trinidad Lake Petroleum 
C‘o., [1918] A. C. 485. 


1017. -.|—-DATTON v. ANGUS, No. 4, ante. 

1018. —.j|— By the general law applicable to 
running streams every proprictor has a right to 
the ordinary use of water flowing past his land, 
also rights may be acquired by prescription which 
interfere with the natural rights of other pro- 
prietors 5 but the ownership of an artificial dam, 
although it: may give a right to maintain the dain, 
does not turn the running stream into a pond so 
as to give the owner of the dam an exclusive 
right to use the whole of the running water. — 
WITE (JOHN) & SONS ¥. ee [1906] A. C. 72 3 


To I. JL PLC, 14; O4 I.. ‘I ~ 65 d,s lf. Ih. 
Annotation : - Refd. Portsmouth Gorcug Waterworks Co, 
vt L. B. & s. C. Ry. (1909), 74 J. 


1019. —-. -- Must be iimited mi denned by user- - 
User unlimited & unnecessary.|---The relators & 
pitfs., a statutory navigation co., claimed to 
restrain defts. from taking water from a_river 
forming part of their navigation. Defts. did not 
admit that the river was vested in the pltfs., & | 
claimed a prescriptive right to take from. the 
river superfluous water not required for the pur- 


ripurliti 


flowed in one continuous course from 
time imme morial, partly in a natural 
& partly ino ans artificial channel, 
a lower heritoer who has used the water 
so sent down on his property for the 
purpose of machinery, or otherwise, 
ACQUIrCH & pPresc riptive right to it & 
is entitled to insist on its continuance. 

-—-MACKENZIE *% Woppror (1854), 16 
Dunk. (Ct. of Sess.) 381; 26 Se. Jur. 
i -—SCOT. 


for thirty 
right, 


acts 
exclusive 


during that period. 
MAN Cet 


-—~WATER. . 


| 1016, ante. 


pr opr ie eye 
scriptive rights to the 
of the water of a perennial stream, as 
against an upper riparian 
it is necessary for the former 
years 
«& 
continuously yield to such assertion |, 


128. C. 205. --S. AF. 
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poses of the navigation. The user proved was 
that defts. took as much water as they required 
without regard to the needs of the navigation :— 
Held: the prescripti ion must be limited & defined 
by the user, & the user being unlimited & not 
confined to water not. needed for the discharge of 
the statutory duties of pltf. co., the prescription 
was for a right which pltfs. could not grant & 
which could not be obtained against them by pre- 
scription.--A.-G. ov. GREAT NORTHERN Ry. Co., 
(1900, Ch. 775; 781.5. Ch. 5773 991. T. 69, n. 3 
73 J.P. 410. A. 

—-—.|—-See, ge nerally. Part ILI., Sect. 3, cade. 

1020. By 
WEEKLY 1. WILDMAN (1608), 1 fd. 
91 Kk. RR. PLY. 
Annotations :- -Consd. Race rv. 


—_— 








Rayim, 105 3 5 


Ward (1850), § Ml. & B. 702. 


Refd. Hill +. Tupper (1863), 2 New Rep. 201. Mentd. 
Ackroyd t. Smith (1850), 10 GC. B. 161, 
1021. -- --- For workers in tin mine.| - CARLYON 





”. LOVERING, No. 1004, aaede. 


- 4|--- “See, further, Custom & Usaadrs, Vol. 
XVIT., p. 23, No. 244-246. 
C’. Nature and Eartent of Might. 
1022. To abstract water.! BraAniy ve. Sraw, 


No. 335, ante. 

1028. DAKIN v. CORNISTI 
(1845), cited in 6 Jéxch. at. p. "360 3 155 KW. OR. 
.t{nnotation -—Refd. Embrey e. Owen (1851), § exch, 353. 

1024. --— By railway company - -Purposes un- 
connected with tenement.| —-.A railway co. whose 
line crossed a stream in the immediate neighbour- 
hood of one of their stations, took water for supply- 
ing their engines & for the general purposes of the 
station. On bill filed by a millowner lower down 
the stream, it appeared that the abstraction of 
water did no damage in wet weather, & never 
shortened the working of the mill for more than 
a few minutes a day: -MMeld: the co., as riparian 
owners, were entitled to take a reasonable quantity 
of water for their purposes, & in this case the 
| quantity taken was reasonable. SANDWICH (IARL) 
® GREAT NORTHERN Ry. Co. (1878), TO Ch. 7D. 





707; 49 In J. Ch. 2253 48 8. 1. 4295 27 WR 
O1G. 
Boel al Overd. McCartney ¢. Londonderry & Lough 


Swilly Ry., [1908] A. C. 30%.) Refd. Bally o. Clark, Son, 
& Morland (190%), 46 0. 3. 309. 
1025. . | 


LONDONDERRY & LoUuGir SWILLY Ry. 


McCARINEY — v. 
Co., No. 


pre- | 
ist 


fhe contribution of half the expense 
of keeping their mill-raco & dam in 
repair, & these facts had been recognised. 
' indee ds & writton agreements to whieh 
pitfs. & their auteurs had been parties, 
pltf#. could no longer claim exe ‘Lusi ve 
rights to the enjoyment of such river 
liaprovements or require the demolition 
of the flume notwithstanding that. they 
were absolute owners of the strip of 
land upon which the mill-racs & a 


acquire 
exclusive 


to 


rroprictor, 
vy adverse 
assert. his 
latter too. 


to 


for the 


KOHLER? BAART- 


dawn on 


—-.}--The user for the purposes 

a ‘irrigation for ua pene of thirty 
years & upwards by lower proprietors 
of the watcr of a stream which has been 
allowed to flow down to them free & 
unobstructed, docs not per se confer 
on them a prescriptive right against. 
the upper proprictor to prevent him 
from imnaking any use of the water, 
but the parties ure thrown back on 
their ordinary rights as riparian pro- 
Sara ctors. A negative servitude connee 

: eee by prescription, ae 
there intervencd some act by 
Which the person claiming it has 
asserted it, & the opposing party has 
yielded to that assertion.—JORDAAN 
ue WINKELMAN (1879), Buch. 79.— 


a. -——.) —In order for a lower 


b. - Where oa, 
deft.'s land was used only in the dry 

ReASON of the year & the owner of 
pitf.’s land each year for 
upwards of thirty years had entered 
deft.'s land, rebuilt. the dani & appra- 
priated the whole of the water collected 
therein for use on pitf.'s land: - 7/eld: 
such acts constituted sufficie nt adverse 
user to entitle pltf.’s Jand to the use 
of all the water flowing into the dam.—- 
oc KLERK v. NIFNWAUCS (1898), 14 

. 302: 15 S. CG. 1.-—S. AF. 

ei By eas ype. - Where a_riparian 
owner of lands on a lower level had been 
permitted by pltfs., for # number of 
years, to take water power necessary 
to operate his mill through a flume he 
had constructed atong the river bank 
partly upon pitts.’ and connecting 


with the pitfs.’ mill-race, subject to 


aw perjod , 


portion of the fluine had been con- 
structad.-—LAFRANCKE 0. LAFONTAINE 
(2899), 30 S.C. Ht. 20.—- CAN. 


PART IX. SECT. 2, SUB-SECT. 2.-—-C. 

1023 i. Tu abstract water-- Water re- 
turned.| --A riparian proprictor who 
has a prescriptive right to take, in a 
particular way, water from a river, & 
to return such water to the river in a 
polluted condition, ls not entitled to 
take the water in any other way or 
place, nor use even his common law 
right. of taking it. in such a way as to 
add to the pollution of the stream. —- 
MUNTYRE BRorTHKRS wv. M‘'CAVIN, 
[15943] A. . 268% 3; 20 RR. (Ct. of Honk.) 
49: 3080. 2.9423 2S... ET. 110.—- 
SCOT. 

d. To divert teoter — For purposes 
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Sect. 2.— Rights relating to watercourses: Sub-sect. 
2,8. &C.| 


1011. ——-— -——— Question for jury.|]—<Action 
for obstruction of a watercourse to which pltfs. 
alleged themselves to be entitled by reason of 
their possession of a mill. An agreement for such 
watercourse made twenty-cight years before with 
those under whom pltfs. claimed being given in 
evidence by defts., it should nevertheless be left 
to the jury to presume whether a grant has not 
been executed.— DEWHIRST v. WRIGLEY (1834), 
Coop. Pr. Cas. 329; 47 KE. RR. 5293; subsequent 
proceedings (1837), Coop. Pr. Cas. 319, I. C. 

1012. —-- --—-.!|-—Every proprietor of lands 
on the banks of a natural stream has a right to 
use the water, provided he so uses it as not to 
work any material injury to the rights of the 
proprietors above or below him on the stream, & 
may begin to exercise that mght whenever he 
will, By usage, he may acquire a right to use 
the water in a manner not. justified by his natural 
vight ; but such acquired right has no operation 
against the natural rights of a landowner higher 
up the stream, unless the user by which it was 
acquired affects the use that he himself has made 
of the stream, or his power to use it, 50 as to raise 
the presumption of a grant, & so render the tene- 
ment above a servient tenement. 

Pitf. had immemorially enjoyed the benclit of 
irrigating certain meadows with the water of the 
Yeo, subject. to the right. of the occupier of a mill 
to detain the water for the use of his mill; &, 
although the natural flow of the rive’ was pre- 
vented by the exercise of the miller’s right, the 
Water came down at such times that pltf. was 
enabled to irrigate his meadows effectually. But, 
of late, deft. had, for the purpose of irrigating his 
own adjocent land, from time to time diverted the 
water after it} had passed the mill, & before it 
reached pitf.’s meadows ;) &, although it) did not. 
appear that the quantity of water which ultimately 
reached pltf.s meadows was thereby sensibly 
diminished, yet. the effect was that the water was 
detained by the process of irrigation, & did not 
arrive till so late in the day that pltf, was deprived 
of the power to use it fully : - Held: this deten- 
tion of the water by deft. was a use of it which 
was in its character necessarily injurious to the 
natural rights of pltf. as a riparian proprictor, & 
a ground of action. 





8 ene ee ee. 


In such a case it. is not necessary to show actual | 


damage to pitf’s  reversionary interest. it is 
nm watercourse rnniing throngh his 
Deere & has not constructed any 
mill oor iauufactory in connection 
with the dam, he cannot aequire by 
prescription a right to maintain the 
dam in’ question.- JONES ot FIsikr 
(1800), 17 s. Cc, hh, 515,.—CAN. 
l- -.)-—An easement = to 

back the water of a stream & to cause 
flooding to riparian owners can be 
acquired by user of the stream in this 
manner, continuously or at regularly 
recurring intervals fer a period af 


ee re me eee re 





rr rg ere 


a 


land :—Jield : 


t. 
506.—IND. 

oO. 
water flows 


pen 


Whether 
necessary.) —Pitf. claimed a prescriptive 
right. to the flow of the surface drainage 
water from the land of deft. on to his 
such casement ean be 
acquired only where the water flows 
in a detinite channel.—_—_KENA MAHOMED 
BeHATOO SIRCAR (1863), 


—-—.J]— The 

over the surface of the 
sorvient tenement without a definite 
channel for its carriage, cannot prevent 


EASEMENTS AND Prorits A PRENDRE. . 


enough to show an obstruction of his right, &, 
such obstruction of his right being shown, the law 
will infer damage. ; Pare 
The right of the riparian proprietor is limited 
to natural streams, & does not attach in the case 
of artificial cuts or drains.—SAmMPson v. JILoD- 
DINOTT (1857), 1 C. B. N. S. 590; 26 L. J. CG. P. 
148; 28 L. Tl. O. S. 304; 21 J. P. 375; 3 Jur. 
N. S. 2483; 5 W. HR. 230; 140 E. R. 242; affd. 
3 C0. B. N.S. 596, Ex. Ch. 
Annotations :—Distd. Kensit v. G. E. Ry. (1883), 23 Ch. 1D. 
566. Consd. Sharp v. Wilson, Rotheray (1905), 93 L. T. 
155. Refd. Stockport Waterworks Co. v. Potter (1864), 
3H. & C. 300; Crossley v. Lightowler (1866), L. R. 3 Eq. 
279; Kensit v. G. E. Ry. (1884), 27 Ch. D. 122 ; McCartney 
». Londonderry & Lough Swilly ly., [1904] A. C. 31. 


Mentd. Roberts v. Jtichards (1881), 50 L. J. Ch. 297 5 
Simpson v. Godmanchester Corpn., [1896] 1 Ch. 214. 


1013. -—---.|;—MASON v. SHREWSBURY 
& ITEREFOKRD ly. Co., No. 28, unte. 

1014. — Prescription Act, 1832 (c. 71).] —- 
CARLYON v. LOVERING, No. 1004, ante. 

1015. ——— --—..| -(1) Pf. & deft. were in 
possession for terms of years respectively, of two 
contiguous tracts of mining property. Pltf. 
alleged that the direction of the natural flow of 
the rain-water falling on deft.’s land was into his, 
pitf.’s, close. Upon deft.’s land was a reservoir, 
to the use of the water of which pltf. claimed a 
right, through a trench Ieading from the reservoir 
across deft.’5 land into plitf.’s close :-~Held: pltf., 
in order to establish his right to the flow of water 
from the reservoir, must show uninterrupted enjoy- 
ment of the same for twenty years ; & also, under 
Prescription Act, 1832 (c. 71), 8. 4, there was not 
an interruption for one year before the filing of 
the bill. 

(2) Deft. had further cut trenches in the land 
he oceupied. & by permission, in neighbouring 
lands, whereby the water in certain = surface 
springs, not. flowing in any definite channels, was 
drained into deft.’s reservoir, & prevented from 
flowing into plitf.’s clase :- Held: pitf. was entitled 
to this water, inasmuch as it} did not flow in any 
defined channels ;) & an occupant is not entitled 
to interrupt the natural flow of the water from 
“surface springs.”” ENNOR tv. BARWELIL (1860), 
2 Giff. 410; 381.7. 1703 255. 1P.54; 6 Jur. N.S. 
12333; 66 E.R. IT) 5 on appeul (1861), 4 lL. T. 
507, L. JIS. 

Annotation :- 21s to (2) Refd. Bennett. r. Griffiths (1861), 3 

MK. & OB. 467. 











1016. - - -- - - -.| -The owner of a tenement 
adjoining a natural stream has no right to divert 
the water to a place outside the tenement, & 


~ 





owner of the house has a right to the 
watercourse, & an injunction will be 
granted unless the party can show a 
special licence or an agreement to 
restrain it in point of time.— Wiison 
Tv STEWART (1748), 2 How. E. F, 
532.—IR 








eat 





definite channel 


Marsh. 2a} -- A aetream of water 
rose in deft.’s land, then ran along 
fact that the public read & through two gullets 


in the road into pltf.’s field. Deft., 
three years before, sank the water 
table on the road, & constructed a new 


twenty yeurs, but the extent of the the acquisition of an casement.—  Sullet. & blocked up the old gullets 
right acquired must be measured ALTENpIat Slameacts v. BuimRasg Ram (1913), Whereby the water was diverted from 

Il. L. R. 40 Cale. 458.— IND. pitf. into his own land. Pltf. never 
CARDWELL t. BDRECKENBRIDGE (1913), 7 acquiesced in = this:—J/cld: over 
240. W. BR. 5693 4.0. WN. 12053 p. - —— ~—-.]~—No claim can be ay years’ user having been proved, 
‘1D. 1. RR. 461.—CAN. made cither as a natural right or as an pitt, had a right to the flow of the 


cascment by 


m. --— Ry riparian owner- On 
what conditions,|--A prescriptive title 
to the uninterrupted use of the water aloe 
of a river will not: be obtained by a 


riparian owner who has made no use 


prescription, 
Which does not tlow in a definite course, 
but. which should be regarded aa surface 
or surface drainage.— ADIN \- 
RAYANA t® Raarupe (101d) ToL. HR. 


to water stream from the public road through 


the two gullets.— CALLAGHAN r. CAL- 
LAGIEAN (1897). 31 I... T. 418.—IR. 





8s. ——-.}— The right to a stream 
is not to be regarded as a mere right 


of the water different. from that to $7 Mad. 304, IND, of servitude, but as a right of common 
which he was entitled as a_ riparian q.- -.] -<After along. enjoy- rroperty, & is to be regulated by the 
owner. ~BROWN t, BATHURST ELECTRIC nent of a watercourse running to a aw applicable to property of that 
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atrietly by the extent of the user.—-- | 
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& WATER POWER Co. (1907), § ko. 


28: 3 .N.B. Eq. Rep. 643. — CAN, 


house & garden through the gronnud of 
another, it shall be presumed that the 


deseription ; & so where a stream or 
the united water of two streams, has 


Wn 


there consume it for purposes unconnected with 


Part [X.-—WATER. . 149 
poses of the navigation. The user proved was 
that defts. took as much water as they required 


the tenement. = 

A natural stream was crossed by a railway line 
& flowed down to a mill. The railway co. claimed 
the right to insert a pipe into the stream at the 
crossing, which was the only place where their 
land adjoined the stream, & to carry the water 
along their line to a distant tank, & there to con- 
sume it in working their locomotive engines along 
the whole of their railway. If the pipe was used 
to its full capacity it might not have substantially 
injured the mill :—-//eld : the railway co. were not 
entitled to carry out their proposal, which was not 
for purposes connected with the land where it 
crossed the stream, & the millowner would be 
justified in stopping up the proposed pipe. 

It is plain that if the railway co. are not entitled 
to retain & use their pipe as intended but are 
nevertheless allowed to do so without interruption 
for twenty years they will be infringing the mill- 
owner's rights all that time & will, at the end of 
twenty years, gain a prescriptive right to con- 
dinue such use for ever (LORD LINDLEY). 

Sandwich (Earl) v. Great Northern Ry. Co., No. 
10241, post, overd.---MCCARTNEY v. LONDONDERRY 
& Louan SwiI_Liy Hy. Co., [1904] A. CG. 3015 73 
I. J.P. C. 733; 91 L. 1. 105; 53 W. R. 385, H. LL. 


Annotation :-—Folld. Stolhneyer v. Trinidad Lake Petroleum 
('o., 11918] A. C. 485. 


1017. - —.J|— DALron v. Anuus, No. 4, ante. 

1018. - --—.]---By the general law applicable to 
running streams every proprictor has a right to 
the ordinary use of water flowing past his land, 
uso rights may be acquired by prescription which 
interfere with the natural rights of other pro- 
prictors 5 but the ownership of an artificial dam, 
although it may give a right to maintain the dain, 
does not turn the running stream into a pond so 
as to give the owner of the dam an exclusive 
right. to use the whole of the running water. - - 
WHITE (JOHN) & SONS v. WHITE, [1906] A. C. 72 ; 
To. JLPLC. 143 9470. 1. 65, 1. 1. 


Anne ation :- Refd. Portsmouth Borough Waterworks Co. 
wl. B&sS. GC. Ry. (1909), 74 J. BP. 6H. 


1019. --——- Must be limited & defined by user-- 
User unlimited & unnecessary.|-—'The relators & 
pltfs., a statutory navigation co., claimed to 


restrain defts. from taking water from a river | 


forming part of their navigation. Defts. did not. 
admit that the river was vested in the pltfs., & 
claimed a prescriptive right to take from the 


without. regard to the needs of the navigation :— 
Held: the prescription must be limited & defined 
by the user, & the user being unlimited & not 
confined to water not needed for the discharge of 
the statutory duties of pltf. co., the prescription 
was for a right) which pltfs. could not grant. & 
which could not: be obtained against them by pre- 
scription.-—A.-G. v. GREAT NORTHERN Ry. Co., 
[1909] 1 Ch. 775 3; 78 1.0. Ch. 5773; 991. T. 69, n. 3 
73 «J.P. 40, CLA, 

—-—.|-- See, gencrally, Part IIT., Seet. 8, ante. 

1020. By custom-—For inhabitants as such.|—-- 
WEEKLY 0. WILDMAN (1698), [ Ld. Raym, 105 ; 


OL E.R. 1169. 
afnnotations :--—Consd. Race v. Ward (18455), 4 I. & B. 702. 


Refd. Hill vr. ‘Tupper (1863), 2 New Rep. 201. Mentd. 
Ackroyd ¢. Simith (1850), 10 CG. 23. 164, 
1021. -—-- For workers in tin mine.| CARLYON 


¢. LOVERING, No. 1004, arte. 
-—-- .|-—See, further, Custom & Usaaes, Vol. 
XVII, p. 23, No. 244-216, 


C. Nature and Euvtent of Right. 


1022. To abstract water.) BraALny v. Snaw, 
No. 335, ante. 

1023. -. --—— Waterreturned.| - DAKIN?. CORNISTI 
(1845), cited in 6 Exch, at p. 360; 155 H.R. 582. 
alnnotation -—Refd. Mmbrey 7, Owen (1851), 4 Exeh, 353, 

1024. ——— By railway company—Purposes un- 
connected with tenement.|-——A railway co. whose 
line crossed a stream in the immediate neizhbour- 
hood of one of their stations, took water for supply- 
ing their engines & for the general purposes of the 
station. On bill filed by a millowner lower down 
the stream, it appeared that the abstraction of 
water did no damage in wet) weather, & never 
shortened the working of the till for more than 
a few minutes a day :-—Held: the co., as riparian 
owners, were entitled to take a reasonable quantity 
of water for their purposes, & in this case the 
quantity taken was reasonable.-- - SANDWICIT (ISARL) 
o Grear NortTHern Ry. Co. (1878), 10 Ch. Dp. 
707; 49 I. J. Ch. 2855 45 J.P. 4203 27 W. i. 
O16. 

Annotations :-- Overd. MeCurtney oe. Londonderry & Lough 


Swilly Ry., [1904] A.C. 301.) Refd. Baily oe. Clark, Son, 
& Morland (1902), 86 1. T. 309. 


1025. -- -|- McCartrnisy — v. 
LONDONDERRY & LovGH SwWiILLy Ky. Co., No. 


river superfluous water not required for the pur- 


flowed in one continuous course from 
time immemorial, partly in a natural 
& partly in an artifieilal channel, 
a lower heritor who has used the water 
KO sent down on his property for the 
purpose of machinery, or otherwise, 
acquires w& prescriptive right to it) & 
is entitled (o insist on its continuance. 
--MACKENZIK tv. Woppror (1854), 16 
Dunl. (Ct. of Sess.) 381; 26 Se. Jur. 
] SU.- SCOT. 


- ———.-)—The user fur the a aa 
of irrigation for a period of thirty 
years & upwards by lower proprictors 
of the water of a stream which has been 
allowed to flow down to them free & 
unobstructed, does not per se confer 
on them a prescriptive right against 
the upper proprietor tu prevent him 
from making any use of the water, 
but the partics are thrown back on 
their ordinary rights as riparian pro- 
prietons: A negative servitude cannot 

e€ acquired by prescription, unless 
there has intervencd somo act by 
Which the person claiming it has 
asserted it, & the opposing party has 
yielded to that assertion. —JORDAAN 
Tr. Ay NKELMAN (1878), Buch. 79.— 





a. --—-.)-—-In order for a lower 


| JO16, ante. 


riparian proprietor to acquire pre- 


of the water of a perennial streain, as 
against an upper riparian proprictor, 
it is necessary for the former by adverse 
acts for thirty years to assert his 
exclusive right, & for the latter to 
continuously yield to such assertion 
during that period. - KOBLER?. BAART- 
MAN (1895), 12S. ©. 205. -8. AF. 

b. - ----.] -- Where a, dam on 
deft.’s Jand was used only in the dry 
season of the year & the owner of 
pltf."s land cach year for a period 
upwards of thirty years had cntered 
deft.'s land, rebuilt the dam & appro- 
priated the whole of the water collected 
therein for use on pitf.’s land: -//eld : 
such acta constituted sufficient adverse 
user to entitle pa land to the use 
of all the water flowing into the dani.— 
De KLERK t. NIEHAUS (1898), 14 
S.C. $02; 158. C. 1.---8. AF. 

c. By estuppel.}— Where a riparian 
owner of lands on a lower level had been 
permitted by pltfs., for a muumber of 
years, to take water power neccessary 
to operate his mill through a flume he 
had constructed along the river bank 
partly upon pltfs.' land connecting 
with the pitfs.’ mill-race, subject to 


. : : { 
seriptive rights to the exclusive use | 


the contribution of half the expense 
of keeping their mill-race & dam In 
repair, & these facts had been recognised 
in deeds & written agreements to which 


' pltfs. & their auteurs had been parties, 


' land 


pitfs. could no longer claim exclusive 
Tights to the enjoyinent of sueh river 
Liaprovements or require the demolition 
of the flume notwithstanding that they 
were absolute owners of the strip of 
upon which the mill-rueco & a 
portion of the flume had been con- 
structed. --LAFRANCK v0. LAFONTAINE 
(1899), 30 S.C. it. 20.~-CAN. 


PART IX. SECT. 2, SUB-SECT. 2.-—C. 


1023 i. Z'0 abstract water -Water re- 
turned, }—A. een proprictor who 
has a prescriptive right to take, in a 
particular way, water from a river, & 
to return such water to the river in a 
pollated condition, Is not entitled to 
take the water in any other way or 
place, nor use even his common law 
oT of taking it. in such a way as to 
wid to the pollution of the stream.— 
MINTYRE BROTHERS v. M'CAVIN, 
{1893) A. C. 26%; 20 2. (Ct. of Sess.) 
; 0G R94: ISG. TT. 110.— 


4. Ty divert weter — For purposes 
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2,C.: sub-sect. 3, A.) 


1026. —— Water percolating through bank— | 


Injury to lower riparian owner.|—A riparian pro- 


prictor abstracted water from a stream by pipes | pltfs. were entitled, under a reservation made or 


& syphons to supply his fish ponds, & thereby 
interfered with the flow of the water to the lower 
riparian proprictor’s mill. The higher riparian 
proprictor made a claim that, prior to his use of 
the pipes & syphons to convey water from the 
stream to his fish ponds, he had obtained the same 
amount of water by percolation through the banks 
of the stream, & therefore he had a right to such 
water under Prescription Act. The lower riparian 
proprictor claimed a right of way by prescription 
to repair the bank of the stream where it ran 
through the higher riparian proprietor’s property. 
The gate by which he entered the higher riparian 
proprictor's property had always been kept 
locked & the key kept by the higher riparian pro- 
kee or his servants ; but this key had always 

cen asked for as a matter of right when it was 
required, & had never been refused :-—J//eld: (1) 
the Jower riparian proprictor had such a right as 
mentioned in #eeston v. Weate, No. $30, ante, to 
keep the bank in repair on the higher riparian 
proprictor’s property, & for that purpose to have 
access 10 his premises. Such a right was from 
time immemorial, & the fact of the gate being 
kept locked did not affect such right; (2) the 
higher riparian proprictor could not. justify 
abstracting water by pipes & s\phons on the 
ground that if the bank had not been mado water- 
tight he would have been entitled to the same 
amount of water by percolation. Such a claim 
was not sustainable under the Prescription Act as 
a watercourse or otherwise. Injunetion must be 
granted to restrain the abstraction of water from 
the stream by such pipes & syphons, & they must. 
be taken up & removed ; but the order must state 
that. a riparian proprietor was not entitled to 
restrain absolutely another riparian proprictor 
from taking any water from the stream for 


legitimate purposes. —- ROBERTS vv. FRLLOWES 
(1906), 04 L. T. 278. 
1027. - -- Surplus water.|- A.-G. *. GRreEatT 


NORTUERN Ity. Co., No. 1010, ante. 

1028. - - -- Where no right to continuous flow.] 
- Pitfs. were the owners in fee of an ancient 
tannery situated on either bank of a mill stream, 
& defts. were occupiers of an ancient corn mill 
further down the stream. The channel of the 
Riream was an artificial one, constructed several 
centuries ago, & passing through the Jands of 
various proprictors before reaching the tannery 
& the mill. ‘he owners or occupiers of the mill 
were also in possession of & exercised the sole 
control over a weir & sluice gates built across the 
river I. at the point where the mill stream com- 
menced, & they regulated the flow of the water 
into the mill stream & cleansed the bed & Banks 
from the weir to tho tannery. In Nov. 1907, 
defts. cut off the water supply &, entering on the 
bed of the stream, within pltfs.’ premises, removed 
therefrom certain pipes by means of which pltfs. 
had been in the habit of obtaining water for their 
tannery. In an action by pltfs. for an injunction 
{o restrain the interference with their right to 
abstract water, & for trespass & damages :— 
Held: upon the facts & having regard to the con- 
duct: of the parties, & especially to the notorious 
& constant user of the water by pltfs. & their 
unconnected with tenement.) —Owner of | 
a tenement adjoining a natural stream 
has no right to divert the water to a 


i a 
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place outside tho 
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predecessors for nearly 250 years, pltfs. were the 
owners of the bed of the stream so far as it ran 
through their land; & the ct. was bound to infer 
that the mill stream was originally constructed 
for the mutual benefit of the tanner & the miller, & 


agreement entered into when the channcl was 
constructed, to a right to use the water for all 
reasonable purposes, not causing any sensible or 
material injury to the miller. Semble: where 
water flows through an artificial channel past the 


: Jands of several proprietors to serve the purposes 


a eee eee 
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tonement, & there 
consume it for purposes wnconnected 
with the tenement.— Watson t. JACK- 


of a proprictor lower down, the proper grant to 
presume, in the absence of all evidence as to the 
conditions upon which the channel was originally 
made would be the grant. of an casement or right 
to the running of water; & primd facie, every 
proprictor of land on the banks of such a channel 
would be entitled to the moiety of the bed of the 
channel adjoining his land. 

If a riparian owner has no right to have the 
flow of water continued, he cannot claim as an 
easement the right to abstract water if & when it 
is flowing in the stream.— WHITMORES (EDEN- 
BRIDGE), Lrp. v. STANFORD, [1909] 1 Ch. 427; 
78.1. J. Ch. 144; 99 L. T. 924; 25 T. L. R. 169 ; 
53 Sol. Jo. 134. 

1029. To divert water.|—-WRIGHT v. HOWARD, 
No. 1003, ante. 

1030. — -- Irregular flow.|-- The owner of land 
has an unqualified right to drain it for agricultural 
purposes, in order to get. rid of mere surface water 
the supply of the water being casual & its flow 
following no regular or definite course; & a 
neighbouring proprietor cannot complain that he 
is thereby deprived of such water which otherwise 
would have come to his land.---RAWSTRON 1’. 
TAYLOR (1855), 11 Exch. 360; 25 1. J. Ex. 33; 
156 Is. R. 873. 
alnnotations :- -Folld._ Broadbent r. Ramsbotham (1856), 11 


Exch. 602. Consd. Chasemore vr. Richards (1859), 7 


Hd. Car. 349, Refd. Ennor v. Barwell (1860), 2 ‘ist. 


Grand Junction Canal 7. Shugar (1871), 24 L. 
402; Bradford Corpn. v. Pickles, [1894] 3 Ch. 53; Lrad- 
ford Corpn. v. Ferrand, [1902] 2 Ch. 6536. 

1031. ——-- - --.| -A landowner has a right to 
appropriate surface water which flows over his 
own laud in no definite channel, although the 
water is thereby prevented from reaching a 
watercourse which it previously supplied.- - 
BROADBENT tv. RAMSBOTHAM (1856), 11) Kxch. 
602; 251. J. Ex. 115; 261. T. O. S. 244; 20 
J.P. 4863; 4 W. RR. 290; 156 E.R. 971. 
Annotations :—Distd. Beeston ¢. Weate (1856), 20 J. P. 452. 

d. Chasemore rv. Hichards (1859), 7 H. L. Cas._349. 
std. Bunting rv. Hicks (1804), 70 L. T. 455. Refd. 

Ennor t. Barwell (1860), 2 Giff. 410: TR. er. Metropolitan 

Board of Works (1863), 3B. & S. 710. 

1032. — —- For exclusive use.|—-A stream was 
divided at a spot E., by stones placed there before 
living memory. VPart of the water flowed to a 
farmyard, where it entered a trough used for 
watering cattle. The overflow of water from the 
trough found a4 way, not through any definite 
channel, but by percolation, into a river, which 
also received the main part of the stream. In 
1847 W., who bought the land between E. & the 
river, together with a mill on the bank of that 
river, made a reservoir to collect the overflow at 
the trough, & conducted the water from the 
reservoir to the mill through a tunnel or covered 
drain. In 1867 W. conveyed to plitf. the mill, 
together with the right to all waters, reserving to- 
himself a supply of water for domestic & other 
purposes. Defts., owners of land on the banks of 
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eon (1914), 30 O. L. R. 517; 31 
Oo. L. KR. 481; 19 DP. L. R. 733; 6 
vO. W. N. 509.—CAN, 


Part [X.—WATER. 


the stream above E., naving caused an obstruction | 

of the stream above that point, & having thereby | 

substantially diminished the flow of water to the 
reservoir, &, consequently, to the mill, pltf. | 
brought an action against them for the obstruction : 

—Held: pitf. having acquired the right of W. to 

an undiminished flow of water to the trough, & 

consequently a right to the water flowing thence — 
to the mill, was entitled to recover for the obstruc- 
tion.-—- HoOLKER v. Porritrr (1875), L. R. 10 Exch. 

50; 44 1. J. Ex. 523; 383 L. T. 125; 39 7. P. 

196; 23 W. R. 400, Ex. Ch. 

Annotations :—-Folld. Ormerod) v. Todmorden Mill Co. 
(1883), 11 Q. B.D. 155.) Apld. Bower v. Sandford (188), 
5ST. La. Re. 70. efd. Pennington ¢v. Brinsyp Hall Coal 
Go. (2877), 5 Ch. D. 769; Roberts o. Richards (1881), 
50 L. J. Ch. 297. 


1033. --- -.;—STANBURY v. PrymMouTH Docks 
WATERWORKS Co. (1887), 3 I. Tu. R. 326, C. A. 
1034. Flood water—On to neighbour’s 





land.|—SIMPson v. GODMANCIIESTER (‘ORPN., No. . 
. similar to rights in natural watercourse. |---- A watcr- 


2%), ante. 


1085. To dam water.]— WRIGHT v. HOWARD, | 
No. 1003, anle. 
1036. ------ Exclusive use of water.) — WHIITE 
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1087. To obstruct flow of water-—Deposit of 
refuse in bed of stream.|]----CARLYON v. LOVERING, 
No. 1004, ante. 

1038. - - - - ---.|--MURGATROYD tv. ROBINSON, 
No. 51, ante. 

1039. To flow of water--To mill.| — Dewhirst 
vu. WRIGLEY, No. LOT, ante. 

1040. - - - —J]—-McCartngry tv. LONDON- 
DERRY & LovGH SwILLy Ky. Co., No. 1016, ante. 

1041. -—-- For irrigation.) --SamMpson vv. Hon- 
pinort, No. 1012, ante. 

1042. - - -. For use of premises.|- Nurratr 2. 
BRAcewkELr, No. 121, ante. 


SuB-sectT. 3.—ARTIFICIAT, WATERCOURSES, 
A. In General. 
1043. Rights of riparian owners -- - Whether 


course, though artificial, may have been originally 
made under such circumstances & have been so 
used as to give all the rights that the riparian 


(Jonun) & Sons v. Wultrr, No. 1018, ante. 


1035 i. 7'0 dam waeter.)-—Tho owner by A. & acquiesced in by B.—--BUELL t. 


of land on a lower level has no right to 
obetruet the natural & accustomed 
course of the superabundant water 
flowing from & out of a well-defined 
water course, 80 as to throw such waters 
back on the land on the hicher level 
to the damage of the owner of such 
higher land.---VINNICOMBE tv. MAc- 
GREGOR (1902), 29 V. L. KR. 32.—AUS. 


1035 ii. Deft. closed up the 
outlets of a bank upon his own land, 
whereby the surface drainage water 
had immemourially flowed from pltf.’s 
land intu & over deft.’s land, & so 
escaped. By reason of the closing 
of these outicts, the water was upablo 
to orig eee & pitf.’s land became 
Hooded & the crops therein damaged : 

fleld : pltf, was entitled to maintain 
a suit. to recover from deft. the amount 
of damages he had sustained by reason 
of the anciont Now of water from his 
land being thus impeded.—ANUND- 
MOVE DASsseE vo. HAMEBDONISSA (1862), 
Marsh. 45; 1 Hay, 152.-- IND. 

1039 i. Vo Mow of water --7'0 mill.) — 
An easement or privilege granted by 
deed to turn the water of a river for 
the use of mills, & to build mill-dams, 
does not convey the right of auil, & 
cannot be given In evidence under the 
general issue in trespass.— WALLACE 0. 
MILLIKEN (1831), (1825-1897) N. 1. 
Dig. 369.—CAN, 


1039 ii. ——— --——.] —A., when noone 
clse had a mill lower down the stream, 
made a dam across the river where it 
issued from a pond or lake, & kept back 
the water for a mill which he had 
erected below the dam. <Aftorwards B. 
built. a mil) lower down the stream, 
Which for twenty yoars or more 
obtained sufficient water by the escape 
from <A.’s dam. As A. Jad also a 
saw mill below B.’s mill, B. had rarely 
to com plain of the water being retained 
by A.’s dam, & made therefore no 
objection to A.’s obstruction of the 
water by his dam for twenty years. 
After forty years & more had clapsed, 
BA ‘aml thon dees pone 

° rom decay stop working. 
A. having no object in allow the water 
to escape from his dam, kept it penned 
hack, & thus prevented B. from working 
his mill below. BH. sued A. for obstruct- 
ing the tlow of water to his mill by the 





erection of his dam :—Jield: the only ‘| Meld: although as assignee 0 
vasement acquired by was the ' might be estopped by A.’s 
qualified one of penning back the water | as rietor of the 


for his own mili, so as not to interfere 
With B."s use of the waste water as he 
had enjoyed it for B.’s mill during the 
twenty years the dam bad been erected 
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ItwaAb (1849), 5 U. C. RR. 456.— CAN. 


1039 iii. ~——.])- MCKECHNIE t. 
McKryes (1852), 10 UL CG. RR. 37.- 
CAN. 


1039 iv. —-- - ——.]--In an action 
against deft. for diverting a natural 
water course -—Held : pitf., the owner 
of a mill-right, has the right of enjoy- 
ment & the use of the water of the 
stream in its natural course, & where 
deft. had diverted the course of tho 
water for the purpose of running a 
mili on his own land, the action was 
held to be good against hin, notwith- 
standing that the party complaining 
had no mill, & did not. require the uso 
of the water.-— BusslERE vu. 
(1857), 71. C. R. 245, --CAN. 


1039 v. ------ -- -.|—In an action on 
the case for obstructing the flow of 
water to pltf.’s mill, the facts were 
that pltf.’s land was granted in 1835, & 
mils had been erectod ona stream there 
upwards of thirty years ago. He pur- 
chased in 1869 & repalred the will, 
Deft. owned land further up the stream 
& bullt a mill & dam in 1874, & at 
certain seasons When gates of deft.’s 
dam were closed for the purpose of 
raising a head of water to work his 
null, suffieijent. water did not flow down 
the stream to enable pltf. to work his 
mill, it was admitted that deft., if 
he had a right to stop the water & use 
it for the purposes of his mill, did not 
detain it for an unreasonable time :— 
Held: deft. had the right. to detain 
the water as he had done, ~KeITH 


BLAIS 


v. COREY (1877), 1 PP. & KB. 400.—-CAN. 


1039 vi. -- -- - .J--A., the lessee of 
uw watermill, with the use of the wator 
of a stream flowing through the land 
of the lessor, & falling Into the mill 
river ubove the  lessee’s premises, 
granted permission by decd to B., the 
lessee of a mill higher up, to pluce a 
welr across the stream, & divert its 
course 60 as to supply his iif. A. 
subsequently aasigne hin interest 
tou C., who also became proprictor of 
the land through which the stream 
flowed. C., within twenty years aftor 
the erection of the weir, removed It, & 
restored the stream to its old course. 
In an action against ©., by H., for 
diverting the water froma his mill :— 
f A., C. 
nt, yet, 
land through 


’ which the stream ran, he had a right 


to the use of the water, even though 


’ not included in A.’s lease, & might 


restore the stream to ita old course, — 


proprictors would have had if it had been a 


ee —_— = = 


SMYTH v1. WHSON (1811), 2 Jebb & S. 
660,-—IR. 

1042 i.- — lor use of premises.) “The 
boundary Line of two adjoining farnis 
divided a pan, where rainwater had 
collected in such way that. four-fifths 
of the water lay on one farm & one- 
fifth on the other, In some seasons 
the pan had dried up. inan action by 
one owner to confine the other to the 
use of the wator in the above pro- 
portion ¢-- Weld: either owner could 
use the water lying on lids farm, even 
if such user taight drain all the water 
in the pan, & elther owner could) use 
the water in w reasonable manner for 
the improvement of his) property. 
BREVYTON COLLIERTES, LTp, 0. DENNIL 
(1913), T. P. 2). 261.--8. AF. 


ee - —— Confined to land to achich 
appurtenant.|- Wator Act Amendment 
Act (1.C.). 1914, « 82,5. 13, giving 
aw prescriptive right to the user of water 
“actually enjoyed without — inter- 
ruption for the full period of twenty 
years for fowe other parposes” than 
that for which it: was recorded, but 
for which water inight have been re- 
corded,”? Is: restrieted Ino its operation 
Lo purposes confined to the land to 
Which the record is appurtenant.— 
MoRENS &% BOARD OF INVESTIGATION 
(1915), 31 W. La. Ht. 468, -CAN. 


{.—- User ino manner — leaat 
onerous to servient lenement.| ~—Wheroe M. 
sua 1. for damagos for wrongfully 
Obstructing oa stream of water flowing 
out of @ river across deft.’s farm ina 
certain furrow to pitf.’s farm & Judg- 
ment was given in his favour :—/leld : 
the owner of the servient tenement 
wax entitled to point out where the 
water should flow down to the owner 
of the dominant tenoment, provided 
tho latter got his reasonable share in 
an equally convenient ~(omanner-— 
Van Der Brie ve. Mypurau (1882), 
2 Ss. CG. 77.—S. AF. 


PART IX. SECT. 2, SUB-SECT. 3.-—A. 


1043 i. Rights of riparian ownera—- 
Whether similar to rights in natural 
walercouracs.|--Pitf. claimed tithe under 
a& decd from T. to Ht. made In 1845, 
granting a certain piece of land situate 
ou the west bank of a river “ with an 
oqual right to or privilege of the water 
from the dam conveyed through the 
canal to the premises, he, ht. boing at 
all tines at an equal exponse in alter- 
ing, repairing, & amending the dam, 
with the others who participate in the 
benefit theroof,”’ ther with ail 
houses, mills, ete.. therean creected. 
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Sect. 2.—Rights relating to watercourses: Sub-sect. 
3,A., B.C. & D. (a) & (0).) 
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natural stream ; &, therefore, in an action by one 
riparian proprictor against another for the pollution 
& diversion of a watercourse, it is a misdirection 
to tell the jury, that, if the stream were artificial 


& made by the hand of man, plitf. could have no | 
cause of action.—SuTCLIFFE v. Booty (1863), 32 : 


I. J. Q. B. 186; 
1037. 


Annotations :—Consd. Mason v. Shrewsbury & Hereford 
Ky. (1871), 25 Ih. J 239 5 
Singh v. Koonj Behari Pattuk (1878), 4 App. Cas._121. 
Apld. Roberts v. Richards (1881), 60 L. J. Ch. 297. 
Baily v. Clark, Son & Morland, {1902} 1 Ch. 649. Refd. 
AR. w. eet ae Local Health Board (1864), 5 B. & S. 
515; Nuttal 
Y. Poritt (1873), L. RR. 8 Exch. 107. 


27 J. P. 613; 9 Jur. N. 8S. 





1044. ---— -—-.|--NuTTaLL v. BRACEWELL, 
No. 121, ante. 
1045. -~— - -(--Pitf. & deft. were owners 


in fee of contiguous properties situate upon the 
lope of a hill. For upwards of seventy years 
pitf. & his predecessors in title had used for 
domestic & farming purposes at their own farm- 
house the water flowing from a spring rising in 
their own land. The course of the water was 
from the spring at A. to a boundary of pltf.’s 


Ramesbur Porshad Narain had if the stream had been a natural one. 


Folld. 
d. . of the watercourse, whether it is temporary or 


| 


see. 


v. Bracowell (1866), L. it. 2 Exch. 1; Holker | 


property at B., thence through deft.’s land by a . 


hanked-up channel to ©., where it again entered 
pitf.’s land, & whence it flowed through a covered 
channel to his farmhouse. Deft.’s only user of 
the water had been by wat-:ring a few cattle 
depastured between the points B. & C., & pltf. & 
his predecessors had been in the habit of entering 
upon deft.’s land, & repairing the embankment 
between those points. In 1879 deft. inserted a 
pipe into the watercourse between the points 
B. & C., whereby he carried almost the whole of 
the water down through his own land to two 
houses recently erected by himself. Pltf’s water 
supply at his farmhouse was thereby cut off, & 
he claimed an injunction, on the grounds that he 
had a prescriptive right to exclusive enjoyment, 
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207; 44 1. T. 2713 on appeal, 51 L. J. Ch. 044, 


Annotation :—Refd. Raily 7. Clark, Son, & Morland, [1902)} 
1 Ch. 649. 


1046. ——- -——-..]---In the case of an artificial 
watercourse, the origin of which is unknown, the 
proper inference from the user of the water & 
from other circunistances may be that the channel 
was originally constructed upon the condition 
that all the riparian proprictors should have the 
same rights, including a right to use the water 
for manufacturing purposes, as they would have 


You must take into aceount first, the character 


permanent; secondly, the circumstances under 
which it was presumably created; &, thirdly, 
the mode in which it has been in fact used & 
enjoyed (STIRLING, L.J.).—BAILy & Co. v. CLARK, 
Son & MORLAND, [1902] 1 Ch. 649; 71 L. J. Ch. 
396; 86 L. T. 309; 50 W. R. 511; 18 T. Tu R. 
364 ¢* 46 Sol. Jo. 316, C. A. 

Annotation :—Apld. Whitmores (Edenbridge) v. Stanford, 

[1909] 1 Ch. 427. 

1047. —- —— - Founded on different principles. | 
—-The right to the water of a river flowing in a 
natural channel through a man’s land, & the right 
to water flowing to it through an artificial water- 
course constructed on his neighbour’s land, do 
not rest on the same principle. In the former 
case each successive riparian proprietor is primd 
Jacie entitled to the unimpeded flow of the water 
in its natural course, & to its reasonable enjoy- 


‘ment as it passes through his land, as a natural 


& that: the embanked channel was constructed for | 


the sole bencfit. of himself & his predecessors : -- 
Held: in the absence of proof of the date at. 
which the embanked channel was made, & the 
existence from time immemorial of a watercourse 
from the spring to pltf.’s farmhouse being an 
admitted fact, the watercourse must be considered 


1o have been so made as to give all rights of riparian | 


proprietors to deft. & his predecessors in title, & 
consequently deft. was within his rights in taking 
the water for the ordinary domestic use of his 
houses.—- ROBERTS v. RICHARDS (188]), 50 I. J. Ch. 
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incident to his ownership of it. In the latter any 
right to the flow of the water must rest on some 
grant or arrangement, either proved or presumed, 
from or with the owners of the lands from which 
the water is artificially brought, or on some other 
legal origin.-— RAMESHUR PERSHAD NARAIN SINGH 
v. shad BeuaARL Patrruk (1878), 4 App. Cas. 
121, PR. ¢C. 

Annotations :-—Consd. Burrows r. Lang, [1901] 2 Ch. 502. 


Apld. Baily v. Clark, Son & Morland, [1902] 1 Ch, 649. 
Refd. Kensit. v. Gi. BE. Ry. (1881), 27 Ch. 1). 122. 


1048. No proof of artificial origin —Presumption 
of natural origin.!—-RoBrRTS +. RicHarpDs, No. 
1045, ande. 


B. Rights created by Grant. 

See, generally, Part ILL, Sect. 1, ante. 

1049. Who may grant—-Tenant from year to 
year of servient tenement.: —IBy a lease made in 
1880 the lessors demised to the lessee a dwelling- 
house, together with “ all water & watercourses, 
liberties, privileges, casements, & appurtenances 


a ee gee =a me eee ees —rrwey oe 
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It was admitted that. T. then owned 
lot. 3, which included the river & the 
banks on either side, & that he built 
the dam & made the eanal in question 
before 1845. By this dam the water 


of the river was turned into the canal, | 


at the fuot of which pltf.’s mill was 
situate. Defts. had ais factory, also 
on the canal, above pltf.’s mill, & they 
diverted the water from the canal, 
to the injury of pltf.’s mill:—eld: 
Itf. having his land on the canal, 
1d as amiuttenant to his mill the rights 
of a riparian) proprictor; the law 
applicable to natural streams was 


applicable also to the canal, which was : 


a natural flow of water, though in an 
artiticial channel; & a verdict for pltf. 
was sustained.—- DIAMOND t, REDDICK 
(1875), 36 U. C. RR. 391.— CAN, 

1043 ii. -——-- -}—About the end 
of the eighteenth century an artificial 
channel or water-race was built across 
® lot subsequently acquired by pltfs.. 
for the purpose of carrying water 
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from a stream above plitfs.’ land to a 
mill below, the water heing diverted 
into the channel by means of a dain. 
The channel & the banks on cither side 
of it never formed part of pltfs.’ land, 
having been excepted therefrom, so 
that their land was not contiguous to 
the water. Dofts. diverted the water, 
& pltfs, were thereby deprived of the 
use of the same for watering their 
eattle -—Jfeld : pltfs. were not riparian 
poms & could not claim any right 

y prescription to the use of the water. 
--BUCHANAN vt. INGERSOLL WATER- 

1043 iii. ——--- .J—Riparian rights 
identical with those attaching to 
natural streams nay be acquind by 
prescription in artifical watercourses 
of a rmanent character. Theso 
rights depend upon the character of 
the watercourse & the purposes for 
which it was constructed. If the 
watercourse be of a permanent nature, 
& constructed for lasting purposes & 





for the general benefit: of those jin its 
vicinity, & not merely with the tem- 
porary & private object of benefiting 
the property of those by whom it 
was constructed, riparian rights may 
be acquired in its water just as in 
a natural streain.—BLACKBURNE 1, 
SOMERS (1879), 5 L. lt. LR. 1.—IR. 


g- Right must rest in grant erpress 
or implied.)—The right to water tlowing 
to a man’s land through an artificial 
Watercourse, constructed ou a neigh- 
bour’s land, must rest on some grant 
ar arrangement proved or presumed, 
frum or with the owner of the land 
fruin Which the water is artificially 
brought, or on some other logal 
origin. Such right may be presumed 
from the time, manner, & circumstances 
in which the casement has been 
enjoyed.—--RAMESSUR PERSAD NARAIN 
SING t. KooNT BENARI PATTVK (1879), 
a ee Cale. 633; L. 2.6 Ind. App. 


Part IX. 


thereto belonging or in anywise appertaining or 
usually held & occupied therewith, or reputed to 
belong or be appurtenant thercto,’’ for the residue 
of a term of 99 years from 1840, except the last 
ten days of the term. At the date of the lease, & 
for eighteen years previously, the dwelling-house 
had received a water supply from iron pipes which 
conducted water from a reservoir held by the 
same lessors as lessees on a yearly tenancy. In 
1885 the representatives of the lessors, who then 
held the yearly tenancy of the reservoir, became 
undertakers for the supply of water in the district 
under statutory powers. In 1902, by another 
Act, the undertaking including the yearly tenancy 
of the reservoir, was transferred to defts. who 
threatened to cut off the supply of water if pltf. 
did not pay for the supply :—Held: under the 
lease of 1880, a right to water flowing through the 
pipes passed to the lessee, & the fact that the 
lessors were only yearly tenants of the reservoir 
made no difference ; the successors of the lessors 
in the water undertaking were bound so long as 
they continued to be yearly tenants of the reservoir. 

—~Kry v. NWATH RURAL DISTRICT CoUNCIL (1906), 
991.7. 7713; 715. P2573; 41. G. R. 1174, CO. A. 

Form of grant.] —See Part LII., Sect. 1, sub- 
sect. 5, ante. 

1050. Construction of grant—Dependent on 
terms—-Water drained through another’s land. 
Whether use of drain exclusive.] -—le&e v. STEVEN- 
son, No. 43, anle. 

-- Effect of general words.]-—Sce Part III., 
Sect. 1, sub-sect. 6, B., ante. 

- ~ — Effect of Conveyancing Act, 1881 (c. 41), 

s.6.!—.See Part IIL., Sect. 1, sub-sect. 6, C., ante. 








C. Rights arising by Implication of Law. 
Nee, generally, Part TIL, Seet. 2, ante. 


D. Rights arising by Prescription, 
(a) Who may Prescribe. 

See, gencrally, Part ILI., Sect. 3, sub-sect. 2, 
ate, & Prescription Act, 1832 (c. 71). 

1051. Under law of Stannarles —Licencee of 
de is of soil.|---GAvED v. Marryn, No. 1056, 
post. 

1052. -~—--- Occupants of land for time being. |--- 
A mine had from before the time of living memory 
becn worked by tin-bounders, according to the 
custom of Cornwall, which enables any person to 
mark out. a piece of waste ground, the owner of 
which does not choose to work the mines under it, 
& work them without the consent of the owner, 
yielding te the owner a share of the proceeds. 
Nhe bounders had from before the time of living 
memory used for the purpose of their works the 
water of an artificial watercourse arising in the 
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PART IX. pad 2, SUB-SECT. 3.— 
on H.’s land 
be permanent or temporary.}--- 
lor to 1894, H. & P. were tenants of 
gujolning farms on the same estate. 
n_ 1861 the predecessor of H., for the 
better drainage of his holding. con- . 


nf bre i. Whether purpose of watercourse 
L 


lunds. 


| authorised by the colliery owners. 
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removed the “ carry " so that it no 
« (b) longer supplied P.’s tank. 

& restored it, 
for darnages for trespass, obstruction 
of the watercourse, & for flooding the 
BP. justified under an alleged 
lost grant & by prescription. 
trial the jury found a lost grant, but 
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land of ancther person. The bounders abandoned 
the mine in 1856, since which the owners had been 
in possession. A bill by the owners to restrain 
the diversion of the watercourse by the owner 
of the land in which it rose was dismissed on the 
ground that there was no privity of estate between 
the owner & the bounders, & that the owner, 
therefore, could not claim an casement by pre: 
scription on the ground of their enjoyment of it :-—— 
Held: an injunction ought to be granted, for it 
ought to be presumed that a right to use the waters 
had been acquired by arrangement with the owner 
of the mine as well as with the bounders.— 
Ivimey rv. STockER (1866), 1 Ch. App. 396 3 35 
L. J. Oh. 4607; 14 L. 1. 427; 12 Jur. N.S. 419; 
11 W. R. 748, TC. & T.. JJ. 


(b) How Prescriptive Right Established. 


See, generally, Part IIT., Sect. 38, ante, & Pre- 
scription Act, 1832 (c. 71). 

1053. Whether purpose of watercourse must be 
permanent or temporary.!—ARKWRIGHT 7, CELT, 
No. 363, ante. 

1054. ---—-If grantor to be bound.j-- (1) A 
riparian proprictor has a right. to the natural 
stream of water flowing through the land in its 
natural state; & if the water be polluted by a 
proprietor higher up the stream, so as to occasion 
damage in law, though not in fact, to the first 
mentioned proprietor, it gives him a good cause 
of action against the upper proprictor, unless the 
latter have gained a right by long enjoyment. or 
grant. 

(2) No action will lie for an injury by the 
diversion of an artificial watercourse, where, from 
the nature of the case, it is obvious that the en- 
joyment. of it} depends upon temporary cireum- 
stances & is not of a permanent character, & where 
the interruption is by a person who stands in the 
nature of a grantor. Where water jas flowed 
in an artificial & covered watercourse for more 
than sixty years from a colliery into an immemorial 
& natural stream, upon whose banks pltf.’s mills 
are situated, plitf., in such case, has no right for 
diversion of the water of such artificial watercourse 
against a party through whose land if} passes, 
but who does not claim under or who is une 
The case, 
however, would be different if the water were 
polluted ; & the abstraction of water to the amount 
of 5 per cent. or its detention so as to occasion 
sensible inconvenience, will support an action for 
such injury. 

The general proposition, that, ander all circum- 
stances, the right to watercourses, arising from 
enjoyment, is the sane whether they be natural 
ov artificial, cannot possibly be sustained. The 


enned back water upon the land above 
tlm, by means of a dam erected on 
his own land, is protected by C. 8. U.C., 
c. 8%, 10 & 11 Vict., c. 5, although the 
land flooded belonged to the Crown 
during the greater part of that period. 
- ~BOWLBY vw. WOODLEY (1852), # 
U. GC. R. 31%.—CAN. 


bP. entered | 
H. sued 


At the 


structed a drain though his lands to a 
neighbouring river, & at the same time 
a weir was constructed on the course of 
this drain, & a ‘carry ” or conduit, 
by which some of the water was led 
in a different direction alo H.’s 
Pape’ eerece Ss Tape die gana seen thé two 
u ve the 
that p c . & thence along 
olding, supplying a tank on [P.’s 
holding with water. t 
finding its way to the river at a point 
Jower down its course. In 1896 H. 
altered the drainage of his lands & 


» Which ran through IP.’s | 
& ultimately . 
—_—A deft., 


found there was no flow of water as 
of right prior to the drainage opera- 
tions in 1861, & the judge directed a 
verdict for deft. :-—Held: the drain 
was merely an artificial drain. not of 
@ permanent. character, but epen to 


, alteration or removal at H.’s pleusure, 


& P.’s enjoyment just be regarded as 
rmissive only.—HANNA v. POLLOCK, 
ae 21.1. 532; [1900] 21. it. 604. 
h. Whether exercisable againat Crown.) 
having for more than 
twenty years next before the action 


k. ———.] -- Resp.’s prodecossor in 
title applied in 1820 to the proper 
authority for leave to enter npon & 
eut up Crown land for the purpose of 
diverting the water of two springs on 
to his own land, & obtained permission, 
Kubject to the condition, ‘‘ that by 
this diversion no injury is done to the 
properties or lands of others, or tu 
the public roads, or anything clac: 


' otherwise, in that case, this favourable 
decision shajl immediatel coare,”’ 
The diversion was made, &, after u 


user for the period of prescription, 
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Sect, 2.—Rights relating to watercourses: Sub-secl. \ the circumstances under which it was created. 


3, D. (b) & (c).] 


right to artificial watercourses, as against the 

party creating them, surely must depend upon the 

character of the watercourse, whether it be of a 

permanent or temporary nature, & upon the 

circumstances under which it is created. ‘The 
enjoyment for twenty years of a stream diverted 
or penned up by permanent embankments, clearly 
stands upon a different footing from the enjoyment 
of a flow of water originating in the mode of occupa- 
tion or alteration of a person’s property, & pre- 
sumably of a temporary character, & liable to 
variation. The flow of watcr for twenty ycars 
from the caves of a house could not give a right to 
the neighbour to insist that the house should not 
be pulled down or altered, so as to diminish the 

Hacer of water flowing from the roof. The 
ow of water from a drain, for the purposes of 

agricultural improvements, for twenty years, 

could not give a right to the neighbour so as to 
preclude the proprictor from altering the level 
of his drains for the greater improvement of the 
land. The state of circumstances in such cases 
shows that one party never intended to give, nor 
the other to enjoy the use of the stream as a matter 

of right (POLLOCK, C.B.).---Woon v7. Waup (18419), 

3 Exch. 748; 18 TV. J. Ex. 305; 13 L. T. O. S. 

2123; 13 Jur. 472; 154 7K. RR. 1047. 

Annotations :—-As to (1) Consd. Nixon v. Tynemouth Union 
RS. A. (1888), 62 J. 1. 504. Apld, Sharp «. Wilson, 
Rotheray (1905), 93 L. Tl. 155. Refd. Embrey ». Owen 
(1851), 6 Kxceh. 3633: (Dickinson v. Grand Junction 
Canal Co. (1852), 7 Exch. 282; Sampson v. Hoddinott 
(18597), 1. 2B. N.S. 4003 Whaley rv. Laing (1857), 26 
L. J. Ex. 327: Chasemore «. Richards (1859), 7 H. L. Car. 
349; Kensit 7. Gd. Kk. Ry. (1883), 23 Ch. DD. 5663: Omnerod 
©. Todmorden Mill Co, (1883), 11 Q. B. 1). 155. As to 
(2) Apld. Greatiex 7. Hayward (1853), 8 Exch. 201. Distd. 
Beeston tr. Weato (1856), 5 Ie. & B. O86.) Apld. Wardle 
® Brocklehurst, (1859), 1K. & 1.1058. Consd. Gaved rv. 
Martyn (1865), 19 C. B. N.S. 732. Apld. Mason +. 
Shrewsbury & Hereford Ry. (Q&871), Le. Re 6 Q. B. 578. 
Apprvd. Kameshur Porshad Narain Singh ». Koon} Behari 
Pattuk (18738), 4 App. Cas. 121. Consd. Chamber Colliery 
Co. wv. Tfopwood (1886), 32 Ch, 2. 549. he law is ex- 
plained in Wood v. Waid which has been followed ever 
sineo both by the cts. of common law & by the Ct. of 
Chancery (BOWEN, l.J.)3; Bunting v. Hicks (1894), 70 
J. T. 455. Apld. Baily ¢. Clark, Son & Morland, [1902] 
1 Ch. 649. Consd. Schuann 7. Cotton, 11916) 2 Ch. 45%, 
Refd. Rtawatron v. Taylor (1855), 11 Mxch. 3693 Broud- 
bent o. Ramsbotham (1856), 11 Exeh. 602; Burrows t. 
Lang, (1901) 2 Ch. 5023) Whitmores (Kdenbridge) v 


Stanford, (19091 1 Ch. 427.) Generally, Refd. Wood vr. 
Sutclifle (1851), 21 1. J. Ch. 243. 


1055. —--- -----.] The flow of water from a 
drain made for the purposes of agricultural im- 
provements for twenty years, does not. give a right 
to the neighbour, so as to preclude the proprictor 
from altering the level of his drain for the improve- 
ment of his land. 

The right of the party to an artificial water- 
course, as against the party creating it, must 
depend upon the character of the watercourse, & 


resp. applied In 1855 to have * the 
BATC eb oben hy extended to him under 
the like conditions,” which was grantod penne throug 
KuUbject to tho condition that the 
privilege might be revoked at any 
time by the Govt., & that private & 
public interests were to bo respectod :— 
fleld: the circunstances in which tho 
original diversion was made in 1820 were 
not anch as to prevent o prescriptive 
tithe beginning to run against. the Govt., 
& after the prescriptive right had been 
acquired the subsoqucnt act of resp. 
could not undo it, as it did not amount 
to a surrender nor estop him from 
claiming the right as against a grantoe 
of the Govt.—FRENCH Hokk COoMRa, 
ev. Huuo (1885), 54 l.. Ty: 92.--§, AF. 
l. Fessor of right not otener of 
and.}—Pitfs. & their predecessors in 


title had for man 


lield : 


LOGGIE ?%. 


preacriptice right 


years, under a lease 
from B., a Subp yo water by pipes 
Ci) 
3. did not in fact own the land, & had 
no right to inake the lease. 
was no evidence that the lease was 
_ nado with the knowledge & consont of 
Hi,, the predecessor it title of deft., 
the owner of tho servient tonoment :— 
pltfs.' right to the easement 
- could not be supported on 
' sumption of a lost grant & a con- 
tinuous uninterru 
20 years referable 


MONTGOMERY 
E. L. R. 336 ; 38 N. B. ht. 112.—CAN. 
m. Seasons of drought — How Jar 


af 
ment which is not a customary right 
need not be reasonable. 


This watercourse is clearly of a tempor nature 
only, & is dependent upon the mode which deft. 
may adopt in draining his land (PARKE, B.).— 

GREATREX v. HAYWARD (1853), 8 Exch. 291; 22 

L. J. Wx. 187; 155 H.R. 1357. 

Annotations :—Distd. Beeston v. Weate (1856), 5 KE. & TB. 986. 
Consd. Gaved v. Martyn (1865), 19 C. B. N. 8. 732 5 
Rameshur Pershad Narain Singh v. Koonj Behari Pattuk 
ETB), AP, Coe. LaLa eld. raylor (1856), ti Exch, 
369 ; ' Baily » Clark, Son & Morland, 1902) 1'Ch. 649. 
1056. Application to claim under Prescrip- 

tion Act, 1832 (c. 71).]|—1) A right to the flow 
of water along an artificial cut over the soil of 
another cannot be acquired under the above Act, 
unless the circumstances under which the cut was 
made show that it was intended to be of a per- 
manent character. 

(2) One who by lease or by licence from_the 
owner of the soil has the right of digging & working 
clay, or minerals, thereunder, has such an interest 
in the soil as will entitle him to claim undcr 
Prescription Act, 1832 (c. 71), a right to the flow 
of water over the surface, by a twenty years 
user. 

The rights of tin-bounders according to the 
customary law of Cornwall to the use of water 
within their tin-bounds, for the purpose of stream- 
ing their tin, will not prevent the acquisition by 
another of a prescriptive right under the above 
Act, 10 the enjoyment of the water by a twenty 
years’ user 3 nor will this right be affected by an 
agreement with the tin-bounders for a moncy 
payment to abstain from fouling the water by 
streaming their tin therein.--GAVED v. MARTYN 
(1865), 10 ©. BL N.S. 782; 34 1.5.0. B. 3535 78 
L. T. 745 11 Jur. N.S. 1017; 14 W. R. 62; 144 
Titan =e (Raa a Shrowsbury & Het 
“ ] o- .fs lo . Mason «. Shrewsbury «cr 
Foe ty ART a 3A ‘a As 239. sts to (2) Distd. Ivimey v. 


Stocker (1866), L Ch. App. 396, Generally, Mentd. Lyell 
v. Hothfield, (1914) 3 KK. B. 921. 





1057. —- .: ~Burrows' v. LANU, No. 189, 
anle, 
1058. - -.j- BAiLy N Co. 1 CLARK, SON & 


MorLAND, No. 1046, ante. 

1059. Temporary purpose --Evidence of— Notice 
of probable discontinuance. |-—ARKWRIGHT v. GELL, 
No. 363, ante. 

1060. -—--- What amounts to—No intention of 
enjoyment as of right.|—-Woop?. WauD, No. 1051, 
ante. 

1061. -— -- ----— Agricultural purpose.]-—-—- 
CGiREATREX v. LIAYWARD, No. 1053, anile. 


1062. ----- -- -— - --.]—BEESTON v. WEATE, 
No. 330, ante. 

1063. -—— ----- .] Burrows v. LANG, No. 189, 
ante. 


1064. Evidence in support -Long user—Un- 
interrupted.|—After a long enjoyment of a water- 


nay be established of the right to cause 
river water to flow across the servient 
tenement on to the dominant tenement 
for the purpose of irrigation, by means 
Thervo of embankments erected on the 
dominant tenement. In establishing 
such casements, it is immatorial 
whether the exorcise of the right is 
continuous, provided it has been 
exercised for the statutory period, 
during scasons of drought, when it 
could he taken advan of.— 
' BUDHU MANDAL v. MALIAT MANDAL 
(1903), I. L. R. 30 Cale. 1077.— IND. 
n. aeoument Piejetles rebeogat ‘ ~ 
use-—Cannotl create prescriptive . 
Prior to 1849 pltf.'s prodocosors had 
onjoyed a right to take water from a 
natural stream flowing near their 
building. . Iu 1849 deft. railway co., 


land of deft. 


the pre- 
user for over 
to that title.—- 
(1903), 3 
ected.J— An ease- 


AD casement 


Part [X.—WaATER. 


wourse running to a house & garden, through the 

und of another, it shall be presumed the owner 
of the house has a right to the watercourse, unless 
the other party can show a spccial licence, or an 
agreement to restrain it in point of time. A long 
quict enjoyment is the best evidence of a right.— 
Fincn v. RESBRIDGER (1700), 2 Vern. 3903; 23 
E. R. 850. 














1065. _—— As of right.]—-ARKWRIGUT 
® GELL. No. 363, ante. 
1066. Two hundred & fifty years.|-—- 


WHITMORES (EDENBRIDGE), Itp. v. STANFORD, 
No. 1028, ante. 

1067. & abandonment of original 
purpose of watercourse.|- MAGoR 7. CHADWICK, 
No. 999, ante. 

1068. - -- ----- -|~-The highway authority of 
a rural district had, for a time beyond living 
memory, Maintained a pipe running through a 
bank which divided the highway from de'!t.’s 
land adjoining, & had discharged through the pipe 
& on to deft.’s land, water which collected on the 
highway. There was no defined channel on deft.’s 
land into which the water so discharged could flow. 
Deft. having stopped up the pipe, an injunction 
was claimed to restrain him from continuing the 
obstruction. On appeal from the refusal of the 
injunction :—- Held: tho fact that the pipe was not 
connected with a defined channel into which the 
water conveyed by it could flow did not prevent 
its being a drain within llighway Act, 1835 
(c. 50), 8s. O73 & in view of the length of time 
during which the drain had been used, a legal 
origin ought to be presumed for the right claimed, 
of passing water through the drain on to deft.’s 
land.—A.-G. v. COPELAND, [1902] 1 K. B. 690; 
71 L. J. K. 1.472; 861. T. 486; 66 5. P. 420; 
50 W. R. 490; 18 TT. L. R. 304, CL. A. 

Aunolation :-- -Refd. Thomas v. Gower It. C., [1922] 2 kK. B. 


1069. -- - Act tortious & actionable—Unless 
Sustained by existence of easement.] --BrEsTron 
v, WEATE, No. 330, ante. : 

1070. —-— Right to flow of pure water.---Not by 
right to abstract water—-To non-riparlan tenement. | 
-~(J) A riparian proprietor cannot keep the land 
abutting on a river, the possession of which gives 
him his water rights, & at the same time, by 
granting a part of that land which does not abut 
on the river, transfer those rights, or any of them, 
& thus create a right in gross by assigning a 
portion of his rights appurtenant. The rights 
which a riparian proprietor has with respect to the 
water are entirely derived from the possession of 
land. abutting on the river. If he grants away any 
portion of his land so abutting, the grantce becomes 
& riparian proprietor & has similar rights; but if 
he gives away a portion of his estate not abutting 
on the river, then the grantee of the land would 
have no water rights by virtue merely of his occupa- 
tion, nor can he have them by express grant, 
except as against the grantor, so as to suc other 
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persons in his own name for an infringement of 
them. 

(2) The dominant & servient tenements have 
no apparent connection with one another. The 
abstraction of the water from the stream took 
place at a spot situated in other land than that 
called the dominant tenement & in no sort of way 
affected the enjoyment of the water at what is 
now called the servient tenement (PoLLock, C. B.). 
——-STOCKPORT WATERWORKS Oo. v. Porrier (1864), 
310. & ©. 300; 4 New Rep. 441; 10 L. T. 748; 
10 Jur. N.S. 1005; 159 E.R. 545. 


Annotations: fs to (1) Distd. Nuttall v. Bracewell (1866), 
I. R.2 Exeh. 1. Consd. Holker v. Porritt (1875), L. R10 


Exeh. 59.) Apprvd. Ormerod ov. Todiorden Mill Co, 
(1883), 11 Q. B.D. 155. | Distd. Kensit. «. G. Kh. Ry. (1884), 
27 Ch. DP. 222. nsd. McCartney vo. Londonderry & 


Lough Swilly Ry., [1904] A. C. 307, 


(c) Nature and Iertent of User. 

See, generally, Part I11., Sect. 3, ale. 

1071. For purposes of dominant tenement only.]| 
-—The Metropolis Management Act, 1855 (ec. 120), 
vested in pltfs. an open sewer, called the Stamford 
Brook. The Metropolis Management Amendment. 
Act, 1862 (ec. 102), s. 61, enacted that no person 
should make or branch any sewer or drain, or 
make any opening into any sewer vested in the 
pltfs., without their previous consent in writing ; 
provided that any person might, with such consent, 
at his own expense, make or branch any drain into 
any such sewer in such manner as pltfs. should 
direct. After the passing of the Act of 1855, 
pltfis. allowed four old cottages belonging to defts. 
on land just outside the Metropolitan area & 
bounded by the Stamford Brook, to continue to 
drain through an cighteen-inch brick drain into 
Stamford Brook. They subsequently, at the 
request of defts., who paid half the cost, covered 
in the brook & converted it) into a main sewer. 
When they did this, they made a drain-eye in the 
newly covered-in sewer as a communication for 
the eighteen-inch drain. Defts. afterwards built 
other cottages on the same land, & claimed the 
right to use the eighteen-inch drain for the purpose 
of draining the new cottages through the com- 
munication into the sewer: -ffeld: as defts. had 
not proved any prescriptive right to use the 
cighteen-inch drain for the sewage of the new 
cottages, nor obtained the written consent of 
pitfs. for that purpose under sect. 61 of the Act 
of 1862, they were not entitled to use the cighteen- 
inch drain for any other purposes than those for 
which they used it. when the brook was covered in. 
Therefore, pltfs. were entitled to an injunction to 
restrain defts. from permitting their additional 
cottages, or any building other than the four old 
cottages, to drain into the Stamford Brook. 

If a nan has an artificial drain or sewer by which 
he drains anything, either water or sewage, into 
his neighbour’s land, he cannot use that drain so 
as to drain another close or another house (JAMES, 
L.J.). -METROPOLITAN BOARD OF WoRrxkKsS  v., 


in constructing a line, interfered with 
or tapped the subterranean sources 
of this stream which ceased to flow, 
the water which had supplicd it 
finding ita way to the su 7 of a 
eutting on the linc. The co. conveyed 
this water away in a new artificial 
channe!. The water of this new stream 
was in 1898 used, but in this year the 
co. used the water for their own pur- 
poses, & pitf. who had been taking 
ater since 1849 for domestic UPrpoEsey 
rought an action for diaturbanoe of 
os een eae 
Mm was su u or 

the old, & that the co. had not con- 


structed the channel until they re- 
quired the water for their own) pur- 
poses :—Held: this new = artificial 
watercourse being made fur the co.’s 
benefit on their land, no enjoyment of 
the water thereof, while the water 
was of no use to the co., could create 
@ prescriptive right in pltf.--M'F voy 
v. GREAT NORTHERN Ry. Co., (1900) 
27.i. 325.~+1IR. 


PART IX. geal 2, SUB-SECT. 3. -- 
e Cc e 
Ercessive user -—— Effect of.) — A 


0. 
right acquired by twenty years’ un- 


interrupted usor to pen back uw streain 
in certain quantities for a mil, will be 
strictly confined to the right as actually 
oxercixed; & any subsoquent excess 
beyond the twenty years’ enjoyment, 
if injurious to others, will render the 
party Mable to an action.--MCNAB wv. 
ADAMSON (1849), 6 U. C. HR. 100.—OAN. 


Held: pitt. had acquired by twonty 
years’ enjoyinent, a rigbt to the use 
of water flowing through his land, 


156 


Sect. 2.—Iights relating to watercourses: Sub-sect. 
3, D. (c); sub-aect. 4.) 

Tonpon & Norrm Western Ry. Co. (1881), 

17 Ch. D. 246; 501. J. Ch. 4093 44 1. T. 270; 

29 W. RK. 693, C. A. 

Annotations :—--Folld. A.-G. v. Acton Ta. B. (£882), 22 Ch. 1D. 


221. Refd. Islington Vestry_v. Hornsey U. C., [1900] 

pun 695; L.C. C. v. Acton U. D.C. (1900), 17 T. L. Rh. 

1072. —-—- Right to discharge sewage.|—-A.-G. 
2. ACTON LOCAL BOARD, No. 41, ante. 

1073. —--- --—-—-.|—-In an action by a land- 
owner against a corpn., the urban sanitary 


authority for the borough of D., for an injunction 
to restrain them from discharging or allowing to 
be discharged sewage upon his lands from the 
sewers vested in them so as to cause a nuisance, 
defts. set; up a prescriptive right based on the 
presumption of a lost grant by pltf.’s predecessors 
in title to trustees for the benefit of the inhabitants 
of the borough to drain all sewage from any 
tenements built or to be built within the borough, 
& to discharge the same on pltf.’s lands. This 
claim of right failed. It was proved, however, 
that there were a mumber of houses in the borough 
in respect of which prescriptive rights had been 
acquired to pass sewage into & along the sewers, 
& that there were other houses the connections of 
which with the sewers had been made with the 
consent or by the acquicscence of defts. -—Jleld : 
an injunction could not be granted so as to inter- 
fere with the prescriptive rights that had been 
acquired, nor to oblige defis. to stop up the con- 
nections of the other hou-‘es which they had 
sanctioned ; but an injunctica must be granted to 
restrain defts. from authorising or directing any 
sewage to flow or be discharged on to pltf.’s lands 
from sewers vested in them as the sanitary 
authority. -—-KBROWN v. DUNSTABLE CORPN., [1899] 
2 Ch. 378; 68 L. J. Ch. 498; 80 7, T. 6503; 63 
J.P. 519; 47 W. RR. 5388; 15 TL. RR. 8863 43 
Sol. Jo. 508. 


Annotations - —~Apld. East. Barnet Valley U. C. +. Stallard, 
11900) 2 Ch. 455. Refd. Kastwood vr. Honley U. C., 
11900) 1 Ch. 781: St. Mary, Islington Vostry rv. Hornsey 
U.C. (1900), 60 LE. 0. Ch. $245 Southall Norwood U. D.C, 
vr. Middlesex County Council (1901), $3 L. kT. 7425; West 
Riding of Yorkshire Rivers Board v. Gaunt (1902), 19 


though in a defined artificial channel, 
Which was originally made for the 
benefit of all the persons by or through 
Whose land the water was by means of 
it caused to tlow.--POWELL vt. BUTLER 
(1871), 1. RSC. LL. 309.—IR., 


allowing } 
their min 


BR 


Sd 


volluted water to flow from 
Mant into a river so as to 
affect. the fishing rights of a riparian 
owner on the ground that a riparian 
owner on a natural stream has a right 
to the full flow of the water in its 
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T. 1. R. 140; Faber vr. Gosworth U. D.C. (1903), 88 I. ' 
449; Harrington v. Derby Corpn., [1905] 1 Ch. 205 
Waltham Holy Cross U. D.C. 7. Lee Conservancy Boar 
(1910), 103 L. T. 192. 


me em 


SuB-sEecT. 4.-—POLLUTION OF WATER. 


See, generally, NUISANCE; PUBIC HEALTH ; 
Sewers & DRAINS; WATER SUPPLY ; WATERS & 
WATERCOURSES. 

1074. Right to pollute—-No general right-—Right 
to flow of pure water.|— Woop v. WAUD, No. 1051, 
ante, 

1075. —--—- ---— To discharge refuse from tan 
pits.|—-A lease contained a reservation ‘“‘ of the 
free running of water & soil from lands contiguous 
to the premises demised through the sewers & 
watercourses within the premises ’’ :—Held: this 
reservation did not give a right to discharge the 
refuse from tan pits made after the demise through 
u watercourse within the demised premises.-— 
CHADWICK v. MARSDEN (1867), L. R. 2 Exch. 285 ; 
36 L. J. Ex. 177; 16h. Tb. 666; 315. P. 5355 15 
W. R. 964. 

1076. —-— — ----- To discharge sewage effluent.|— 
PHILLIMORE v. WATFORD JtURATL COUNCIL, No. 
1002, ante. 

1077. -——— Pollution without right—-May involve 
loss of easement——Right to discharge pure water. | 
—~Where a party who is entitled to a limited right, 
exercises it in excess, so as to cause a nuisance or 
create a right of action entire in its nature, as 
where a window or a drain is enlarged or applied | 
to other purposes than originally authorised, as 
the entire nuisance may be abated, an action for 
an obstruction of the original right of casement 
cannot be maintained, until its exercise has been 
reduced within its original limits; & if an action 
is brought for the obstruction, in which the right. 
is declared upon according to its enlarged exercise, 
& the declaration is not supported by the proof, 
on a traverse of the right as laid, an amendment will 
not be allowed, as the effect would be to evade, 
& not to determine, the question really in con- 
troversy between the parties. Thus, where the 
declaration was for obstructing a drain, over which 


© OF the loeh: -Mleld: he was) not 
entitled to Wash eneel in the loch 
which had been dipped some months 
previously in oa fluid containing 
deleterious ingredients, although = it. 
was not. peeves that the pollution 


diminu- | would be to such an extent as would 


PART IX. SECT. 2, SUB-SECT. 4. 


1074 i. Ripht to potlule—-No general 
right—Ripnht to flow of quire wertler.) -- 
A nparian owner is entitled to have an 
undiminished flaw of water in its 
natural state, subject. only to reason- 
wble use by other proprietors. Neither 
at common law nor by 37 Viet. No. 
13, 4. 14, is a deft. justified in fouling 
the water.—LoMAx tv. JARVIS (1885), 
6 N. s, W, L. h. 237.—AUS. 

1074 ii. --——-- ———- -}- PE. de- 
chured that he was cntitled to the 
water of a stream for working his 
mill, & complained that deft., owning 
vw mill higher up, had unlawfully de- 
posited saw-dust, ete., in the stream, 
Which was carried down & choked 
up pltf.’s mill pond & races. Deft. 
denied pltf.’a eat to the water, which 
pitt. sufficiently proved, but, there 

eing no appreciablo damage, the jury 
found a general verdict for deft. :—- 
Held: the right being established, the 
deposit of saw-dust, etc., was an injury 
to it, for which pltf. was ontitled to a 
verdict.——MITCHELL vr. BARRY (1867), 
36 U. Cc. It. 416.- —CAN. 


1074 fii. ——- — ~,}--Injune- 
tion granted restraining deft. co. from 








natural state without any 
tion or pollution. —NeEpisigviT ReAL 
Eesrare & Fisnina Co. vt. CANADIAN 
IRON Corpn,. (1913), 13 I TL. Re. 48 ; 
14 D. L. Ti; 7302,.--CAN. 


1074 iv. ——- ——— -—-—. } Ab upper 
proprietor is not entitled to throw 
impurities, & especially artificial im- 
purities, into the streani. so as to 
pollute the water as it passes through 
the estate of a lower proprietor. A 
lower proprictor is entitled to complain 
of auch pollution as renders” the 
waters untit for primary purposes ; 
but it will be a good defence against 
such complaint, that the stream has 
been for time imunemorial devoted to 
secondary’ ad pees such as mant- 
factorics, so as to supersede & abrogate 
the primary purposes.—BCCCLEUCH, 
ETC. (DUKE) t. COWAN, ETC. (1866), 


5 Macph. (Ct. of Sess.) 214; 39 
Se. Jur. 152.—SCOT. 

1074 v. --~— --—-— —--.] -- The 
comra. under a private Act 


supplying a town with water for 
domestic use obtained by purchase 
from the proprictors of a loch, the 
right to take water therefrom. In a 
petition for interdict eich by the 
comrs. against oue of the proprictors 


for . 


have any pereeptible effect upon the 
quality of the loch’s water.—DUMFRIES 
WATERWORKS Comra. 0. M‘CULLOCH 
(i874), 1 R. (Ct. of Sess.) 975; 11 
Sc. L. R. 563.--SCOT. 


1074 vi. —-—- ——- ——..]—A local 
authority empowered to cnforee Rivers 
Pollution Prevention Act, 1876 (¢. 75), 
brought an action against an oil co. 
averring that defenders were = dis- 
charging into a river polluting liquids 
& were thereby committing an offence 
aguinst sect. 4 of the Act & praying 
for decree ordaining the defenders 
to abstrain froin causing such pollution. 
Defenders whose works were entirely 
constructed after the passing of the 
Act founding on sects. 6 & 10 of the 
Act. pleaded that they were entitled 
to absolriter in respect that they were 
using every reasonably practicable & 
available means of rendering the 
pollution harmless. The ct. repelled 
this plea as irrelevant, defender’s works 
having been entirely constructed after 
the passing of the Act.—-MIDLOTHIAN 
COUNTY COUNCLL t.  PUMPHERSTON 
Om Co. & OaKBANK O1n Co. (1903), 
6 F. (Ct. of Soss. ) 387 5 41 Se. I. A. 
181 4 Il s. L. T. 657.—SCOT. 


Part 1X.—WaArTER. 


pitf. was alleged to have had a right of user, & 
which he had used for general drainage, & the right 
proved was only to use the drain not for foul 
drainage, but for ordinary refuse water, pltf. 
failed at the trial, & the ct. refused an amendment. 
_—_CAWKWELL v. RUSSELT (1856), 26 L. J. Ex. 34. 

_tanotations :-—Distd. Hill v. Cock (1872), 26 T. 'T. 185. 


. Charles v. Finebley L. B. (1883), 62 L. J. Ch. 551. 
ori. Jones v. Tapling (1861), 11 C. B. N. 8S. 283. 


1078. Under an agree- 
ent between A. & a sanitary board, A. was 
‘-—-titled to discharge surface-water from his land 
to a ditch which ran past B.’s house. A. after- 
wards, without the Icave or licence of the board, 
er of the local board which succeeded it, & con- 
trary to the plan which had been approved by the 
board when the agreement was entered into, 
began to discharge sewage into the ditch through 
the same pipe by which his surface-water was 
discharged. KB. moved for an injunction to re- 
strain the local board, as sole defts., from allowing 
the sewage to pass into the ditch, & so causing a 
nuisance : dield: the local board had power, 
both at common law & also under Public Health 
Act, 1875 (ec. 55), 8. 21, to physically stop the flow 
of sewage through the pipe, even though in so 
doing they might also stop the flow of surface- 
water, since A. was exercising his limited right in 
“ycess so as to produce a nuisance; «& it being 
-erefore possible for the board to abate the 
‘isance without instituting legal proceedings, or 


a eee ae 





svising a new system of drainage, or creating a ! 








—— 


seater nuisance than that which was to be abated, ; 


»* was entitled to compel the board to do so.--- | 


-HARLES t. FINCHLEY LOCAL BOARD (1883), 2: 
Ch. 1. 767; 52 L. J. Ch. 5545 48 1. T. 5603 47 
J.P. 7913 3812 W. RR. 717. 
Annotations :- Distd. A.-G. er. 
$Ch. 627; Ogilvie vr. Blything Union RR. S 
65 1. ‘T. 338. Consd. Brown v. Dunstable Corpn., [1899] 
2 Ch. 378. 
1079. —---- 
purpose of lower riparian owner.| —Defts. 
inised to pitf. a plot of land, one-half of an ad- 
joining brook, a cotton mill, reservoir & steam- 
engine of 100 horse power on the plot of land, & 


CTerhenwell Vestry, [P89t] 
. A.W ( 


Water rendered unfit for special 
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degrees renders water less fit for condensing pur- 
poses. It was also deposed that on another 
occasion, in consequence of the increased tempcra- 
ture, pltf.’s engine worked “ nearly half a stroke 
per minute less’ than the usual rate of twenty 
eight strokes per minute. Upon motion for a 
decree the ct. granted a perpetual injunction, 
restraining defts. from discharging heated water, 
so as to increase the temperature of the water 
which pltf. used for condensing ;_ being of opinion 
that the evidence, exclusive of that as to the actual 
diminution in the working of the engine, showed 
a material interference with the quality of the water 
to which pltf. was entitled under the demise; & 
that the question whether such interference was 
such as to give him a right to damages was one 
which he was not obliged to try. “pring +. 
KCKERSLEY (1855), 2 K. & J. 2643; 60 1. R. 779. 
Annotations : ---Mentd. Leech vr. Sechweder (1874), 9 Ch. Appe 
165, no; VPattisson v. Gilford (1874), L. RR. 18 Ma. 2503 
Manners vt. Johnson (1875) 1 Ch. 1. 6733 Evans te 
Davis (1878), 27 W. RR. 2853) Devonport. Corpn. cr. Ply- 
mouth, Devenport. & District Tram. Co. (1881), 58 L. T. 
161; Shafto vc. Bolekow, Vaughan (1887), 3 Ch. D. 725: 
Leckhampton Quarries Co. v. Ballinger & Cheltenham 
hk. D.C. (1904), 68 J.P. 4643 Dickens r. National Tele- 
phone Co., National Telophone Co. +. Hythe Corpn, 
(14911), 75 J.P. 5575) Thornhill v. Weeks, [1913] L Ch. 
438; Westhoughton U, CL or. Wigzan Coal & Tron Co., 
[1919] 1 Ch. 1595 Sharp v. Marrison, (1922) 1 Ch. 508, 


1080.-—--_ --- -.] -B., a distiller, had for sixty 


! years used the water of the 1). stream for his 


distillery. Y., a riparian owner, opened a mine 
on the same stream higher up, & pumped into the 
stream mine water which, though not fouling the 
stream, yet lowered its quality for distilling 
purposes: d/eld: B. was entitled to an injunction 


‘to prevent Y. introducing water of inferior quality, 


1801), ° 


& which would otherwise never, by natural gravita- 
tion, have reached the stream. - YOUNG (JOHN) & 
Co. v. BANKIER DISTILLERY Co., [L803] A.C. 6M : 
69 1. T. 838; 58 J.P. 100, I. 1. 


| atnnotation :-—Refd. st ollmeyer ¢. Trinidad Lake Petroleum 


de- | 


the use of a weir below the mill, for the purpose of - 


holding up the water of the brook from the weir 
to the level of the bed of the brook at a bridge 
above the mill, “ & the free use & enjoyment. of so 
much of the stream of water which usually flowed 
down the brook adjoining the plot of land as should 
he necessary for effectually supplying with water 
& working the said steam-engine, or any other 
steam-engine of like power & capacity,” & 
covenanted not to construct any other weir or dam 
between the weir & bridge, & for quiet enjoyment 
of the demised premises according to the tenor of 
the demise. Shortly afterwards defts. erected, a 
little below the bridge but above pltf.’s mill, a 
new cotton mill & steam-engine, with a reservoir, 
which drew off water from the brook between pltf.’s 
-eservoir & the bridge, & they discharged the heated 
‘water which they had used for their new mill into 
the brook, whereby on one occasion they raised 
the temperature of the water, which pltf. had to 
use for condensing his engine, from 57 degrees to 
68 degrees. <All the engineering witnesses agreed 
that every additional degree of heat above 41 


1081 i. - How acquired—By grant. | 
~-The right given by an agreement on - 
-he part of a riparian owner to permit | 
4 person above to foul a stream is an ; ° 1083 ii. — -- - 
“ascmMent.—-MACKENZIE ¢. WALMUMU 
QUEEN GoLp-DREDGING Co... Lv. 
(1961), 21. N. Z i. Ne. 231.—N.Z. 

_ 1083 i. —--- -— By preseription.| — 
Semble : the right to foul a stream could 
hot be acquired by defts. by a user of 


ee ee ee 





twenty years. 





object to the pol 


scriptive 


of an inferior af 
t 


VAN KGMOND TY SEA- 
FORTH TOWN (1584), 60. BL 500. 


arinn proprictor to 
ition of 
stream is defined by the use enjoyed 
by the superior heritor for the pre- 
period -—Homr  e. 
POLICE Comrs. (1882), 9 It. (Ct. of Sess.) 


C'o., [L918] A.C. 48 


We 


1081. ---—-- How acquired —By grant.|- -Woop 
v. Wan, No. 1058, ale. 
1082. -  - --  ---- -| -CARLYON wv. LOVER- 


ING, No. 1001, ante. 


1083. — By prescription.| - Wriant v. 
WILLIAMS, No. 430, ante. 

1084. -- -- -- - 2! --Woop v. Waun, No. 
1054, ante. 

1085. -- -- - --el (1) Whena man has a 


right to the use of an ancient stream flowing 
through his land, & sewage matter is so discharged 
into it as to cause him either present permanent 
injury, or such injury us from the nature of the 
case is likely to continue & increase so as to 
become serious & permanent, the ct. will grant an 
injunction to restrain the discharge. 

(2) Assuming that a right so to discharge sewage 
might be acquired by preseription, it can only be 
acquired by a discharge which should prejudicially 
affect the estate of twenty years’ duration. 
GOLDSMID v. TUNBRIDGE WELLS IMPROVEMENT 
Comks. (1866), 1 Ch. App. 349; 35 1. J. Ch. 382 ; 
141. T. 154; 30 J. P2419; 12 Jur. N.S. 3083 
14 W. R. 562, 1. JJ. 

Annotations ----.18 to (1) Consd. Glossop v7. Heston & Isle- 


worth L. 23. (1879), 12 Ch. D. 102. Refd. Lillywhite v. 
Trimuser (1867), 36 I. J. Ch. 625; A.-(i. &. Goo (1870), 


omit g21: 19 Se. lL. It. 676. -SCOT. 


—_ 


CAN. 


q@ - - - - Not if injurious 
fo public health.) Vhere can be no 
Peer right. to pollute a stream 
ry the discharge of sewage in such 
| dnanner & to such an extent as to be 
injurious to public health.-- Buack- 
BURNKE ©, Sovns (1579), 5 Le wR, da. 


a running 


| 

The right | 
| 

DUNE | 
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Sect. 2.—Nights relating lo watercourses : Sub-sects. 
4,5 &6.] 


wer ee 


I. R. 10 Eq. 131; Charlies v. Finchley L. B. (1888), 52 
L. J. Ch. 554; Fletcher v. Bealoy (1885), 28 Ch. D. 688; 
Nixon v. Tyncmouth Union R. 8. A. (1888), 62 J. P. 504, 
As to (2) . Liverpool Corpn. v. Coghill, [1918] 1 Ch. 
307, Generally, Mentd. A.-G. x. Colney Hatch Lunatic 
Asylum (1868), 4 Ch. App. 146; A.-G. & Dommes v. 
Basingstoke Corpn. (1876), 45 L. J. Ch. 426; A.-G. v. 
Dorking Grdns. (1882), 20 Ch. D. 595; Shelfer v. London 
Kloctric Lighting Co., Meux’s Brewery Co. v. London 
Klectria Lighting Ca., (1895] 1 Ch. 287; St. Mary, 
Islington Vestry v. Hornscy U. C., [1900] 1 Ch. 695. 
1086. ———.|— Bmx—T =v. ~=09MON- 

MOUTHSHIRE SEWERS Comrs. (1871), 36 J. P. 181. 
1087. Increased or varying pollution—Not per- 

missible.|-—Deft. had for upwards of twenty years 

discharged into the river Chess, which flowed past 
pltf.’s land, the refuse produced by the manu- 
facture of paper. Deft. had hitherto used rags 
in the manufacture, but he had lately introduced 
a new vegetable fibre as the basis of manufacture 
in the place of rags. 
the pollution of the river ie deft., but the evidence 
failed to show that the pollution was greater than 
when rags were used in the manufacture, although 
the chemical effect; upon the river was somewhat 
different :-—Held ; the easement to which deft. was 
entitled was the right to discharge into the river 
refuse produced by the manufacture of paper in 
the reasonable & proper course of manufacture, 
using any proper inaterials for the purpose, without 
increasing the pollution, & the bill was dismissed. — 

BAXENDALE v. MCMURRAY (1867), 2 Ch. App. 790 ; 

3135. PRP. 821; 16W. R. 32,1. JJ. 

Annotations :-—-Distd. Clarke v. Somersetshire Drainage 
Comrs. (1888), 67 L. J.M.C. 96) Refd. Moody rv. Steggies 
(1879), 12 Ch. D. 26]. 

1088. —-—- —-—.]-— CROSSLEY & Sons, Lp. 1. 
LIGHTOWLER, No. 494, ante. 

1089. -—- — --—-.]--CLARKE v. SOMERSETSHIRE 
DRAINAGE Comrs., No. 527, ante. 

1000. -——- -----.|—A riparian proprietor who 
has a prescriptive right to take, in a particular way 
& at a particular place, water from a river & to 
return such water to the river in a polluted con- 
dition, is not entitled to take the water in any 
other way or place, nor use even his common law 
right of taking it in such a way as to add to the 
pollution of the stream.—MCcINTYRE BROTHERS 1. 
McGavin, [1893] A. C. 268; 69 L. T. 389; 57 
J.P. 548; 1 RR. 246, H. i. 

Annotations --—Refd. Hulley +. Silversprings Bleaching Co., 
192%) 2 Ch. 268 Mentd. Montgomerie r. Wallace- 
anos, [1904] A. C. 73. 

1091. ——- May defeat prescriptive claim to 
pollute.|—-A prescription to foul a well will be 
defeated by variation & excess in the degree of 
fouling during the prescribed pcriod.— MILLINGTON 
¢. GRIFFITHS (1874), 30 1. T. 65. 


alnnotation :—-Refld. Hulley v. Silverasprings Bleaching Co., 
{1922} 2 Ch. 268. 
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; cleanse them but cannot change or enlarge them. 


Pitf. filed his bill to restrain | 





| 
| 
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1092. ——— —HULLEY v. SILVERSPRING 
BLEACHING Co., No. 361, ante. 

1098. Action for—-When maintainable—We 
water temporarily muddied.]—In an action on th 
case for disturbing pltf. .in the use of a well, b. 
putting rubbish into it, pltf. will be entitled t 
recover, if, by means of the rubbish, the water ha 
been shallowed, & the well rendered less con 
venient for use ; but if the effect only was to mak 
the water temporarily muddy, that is too minuts 
a damage to support the action.—-TAYLOR wv. 
BENNETT (1836), 7 C. P. 329. 


anscaten :~—Folld. Burbeary v. Shepherd (1843), 1 L. I. 


1094. —-— - --—--,]- -BURBEARY v. 
HERD (1843), 1 L. T. O. S. 59. 

1095. -—-— - Damage in law, not in fact.|— 
Woop v. Wawun, No. 1054 ante. 

1096. --—- -—--- No property in water when 
polluted.] — No one has a right to use his own land 
in such a way as to be a nuisance to his neighbour, 
& therefore if a man puts filth or poisonous matter 
on his land he must take care that it does not escape 
so as to poison water which his neighbour has a 
Tight to use although his neighbour may have 
no property in such water at the time it is fouled. 

Pitf. & deft. were adjoining landowners & had 
cach a deep well on his own land, pltf.’s land being 
at a lower level than deft.’s. Deft. turned sewage 
from his house into his well & thus polluted the 
water that percolated underground from deft.’s 
to pltf.’s land & consequently the water, which 
came into pltf.’s well from such percolating water 
when he used his well by pumping came adulterated 
with the sewage from deft.’s well :—Held: pltf. 
had a right of action against deft. for so polluting 
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j the source of supply although until pltf. had 


appropriated it he had no property in the per- 

colating water under his Iand & although he 

appropriated such water by the artificial means 

of pumping. —-KALLARD v. "TOMLINSON (1885), 29 

Ch. D. 115; 54 1. J. Ch. 454; 52. T. 9423 49 

J. P. 692; 33 W. KR. 5383; 1 T. L. R. 270, C. A. ; 

revsy. (1884), 26 Ch. LD. 194. 

Annotations : -Distd. King ». Oxford Co-op. Soc. (1884), 
51. 1. 94. NLB. Snow vr. Whitchoad (1884), 27 Ch. D. 
588. Consd. Jordeson vr. Sutton, Southeoates & Drypoo! 
Gas Co., [1899] 2 Ch. 217. Refd. Foster +. Warblington 


Ue. C., 11906] 1 K. B. 618; English o« Metropolitan 
Water Board, [1907] 1 kK. B. 588. 


- 


—— 


SUB-SECT..5.—ALTERATION OF WATERCOURSES. 

Extinguishment by alteration of dominant tene- 
ment.|—-See, gencrally, Part VI., Sect. 2, sub-sect. 2, 
D., ante. 

1087. Right to alter.|--If one has anciently 
pits which are replenished by a rivulet he may 
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1087 i. Increased or varying pollution 


-—Not gerimiasible.}J—-In an action for 
injunction = reetrainin defts. = from 
polluting a stream defts. pleaded that, 
they had, by uninterrupted user as of 
right, obtained a prescriptive right to 
pollute the stream in the manner com- 
plained of :—lecild: even ff a pro- 
xeriptive right to pollute the stream 
slightly, prior to a certain date, had 
been ostabHshed, it did uot justify the 
atly enlarged user since that date.—- 
TUNTER vw. RacHARps (1912), 22 
oO. W. R. 408: 8 O. WL N, 14825) 26 
Oo. L. RR. 458; 5 D. L. KR. 116.--CAN, 
1087 ii. —-— -}—Even assuming 
that a prescriptive right to foul a 
streain with sewage can be acquired, 
such right must restricted to the 
limits of it when the period of pre- 
soription commenced; & if the 
pollution be substantially increased, 





whetber gradually “or suddenly, - the 


two beritors, the one retains his right of 


et. will interfere by injunction = to preventing the other from diverting 
rrevent the wrongful excess: & if it part of the stream, though the predec- 
10 Impossible to pene the illegal cessors of the former had taken off a cut. 
excess from the legal user, the wrong- from it on his side for a mill & he had 


doer must. bear the consequences of any 
reetriction necessary to prevent the 


himself further used the water, so 


diverted, for ua bleach ficld.—BrRaip 

oxcess, evon if it unavoidably cxtends tr, DOUGLAS (1800), 12 Fac. Col, 355.— 
to a total prohibition of the user.-— A 

BLACKBURNE vt. SOMERS (1879), 5 1097 ii. ——-.]—- A heritor on the 

L. R. Ir. 1.--IR, banks of o,ftrvam into which water 

1087 iii. -—-— — --.] —A prescriptive bach rom muncral Workings d 

right. to pollute a stream is a right to n in uso to be discharged from an 


continue to put the same amount of 
injurious matter into the stream as 
faust fe —CLARK t. HOPKINA (1899), 
17 N.Z, 1. RH. 201.— N.Z. 


PART IX. SECT. 2, SUB-SECT. 5. 


1097 i. Right to alter.) — When a 
private river separates the property of 


| 
| 


| 
scoT 


: this 


artificial mine or level for upwards of 
forty yearsin 1881 presented a petition 
to the sheriff against superior heritom 
who had for more than forty years 
taken off, with consent of the mineral 
tenant, a supply of water from an orifice 
in this level, & who had recently with 
the mineral tenant’s consent cnlarged 
orifice & withdrawn a larger 


wee Tee 


BROWN v. Best (1747), 1 Wils. 174; 95 HK. R. 
ae 
‘nnotations :-—Refd. Wood v. Waud (1849), 3 Exch. 748; 
¥ Dickinson v. Grand Junction Canal Co, (1852), 21 L. J. Ex. 
# 241: Chasemore v. Richards (1859), 7 H. iL. Cas. 349; 
Rhodes vr. Aircdale Drainage Comrs. (1876), 1 C. P. D. 380. 
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Part 1X.—Warer. 


Not to another’s detriment.|— Dun- |. 


COMBE v. RANDALL (1630), Het. 32; 124 E. R. 320. | 
‘ channel so as to enable it to carry off all the water 


Annotation :—Reld. Brown v. Best (1747), 1 Wils. 174. 

1099. 
diminished.|——A landowner granted to a co. all 
the watercourses, dams, & reservoirs upon certain 





—-—— Flow to dominant tenement | 


jJands of his, which watercourses, dams, & reser- . 
. extraneous agency—Enjoyment to be ‘‘ as at present 


4yoirs were laid down upon the annexed plan, 


thich was to be taken as part of the deed, & were | 


rereon coloured bluc, & also the several streams 


5 springs of water flowing into or feeding the said | 


 atercourses, dams, & reservoirs, with right for 
“the co. solely to take & use the water from the 
said springs or streams of water, watercourses, 


dams, & reservoirs, with powers to cleanse & : 
repair, & with all such other powers as should be ' 


requisite for enabling the co. to enjoy the premises 
thereby granted. The grantor was to be at 
liberty to use the waste or overflow water from 
the dains or reservoirs of the co., but was not to 
excercise this powcr if the co. resolved that its 
exercise would be injurious to them. The pro- 
perty coloured blue on the plan consisted of an 
artificial watercourse, partly covered & partly 
open, the dimensions of various parts of which 
were specified on the plan, & in some cases it was 
moted on the plan that they might be enlarged to 
a certain extent. Several springs & streams 
' feeding the watercourse were marked on the plan. 
The watercourse, it appeared, was large enough 
to carry off all the water which flowed into it. 
except after heavy rain, but at one point of its 


course underground there was a contraction of the |! 


channel which after heavy rain backed up the water 


| 


| 


& caused a considerable overflow over a weir, of | 


which overflow the grantor for many years had 
the benefit. The grantees having occasion for 
more water proceeded to remove the above ob- 
struction, so as to allow the whole of the water 


which came into the watercourse during heavy . 


quantity of water than formerly to, 
the pursuer’s prejudice, who had 
erected a dye work on the stream 
In 1865 praying to have defenders 
ordained to restore the watercourse 
to its former state :—//eld: as the 
supply of water in tho Jevel wus 
artificial & not natural defender’s 


O. It. 204.--CAN. 


252 .—CAN e 
1098 iii. 


CANADIAN PACIFIU 


1098 ji.- - —- 
(1922), 65 J). LL. Tt. 


who were owners of adjoining premises 


159 


rains to run down into their reservoir :--7eld: 
the grant vas a grant of the artificial channel, 
of the definite springs & streams on the land, & 
of such other water as should find its way into & 
run down the channel as it stood, & not a grant 
of all the water on the land, & that the grantees 
had no right to alter the levels of or enlarge the 


that ran into it. in times of heavy rain.-—TAYLOR 
v. ST. HELENS CORPN. (1877), 6 Ch. T). 2643 46 


L. ads Ch. 857 3 37 L. has 253 ; 2D W. R. $85, C. A. 
1100. ——— Watercourse rendered useless by 


enjoyed but no further.’’|—-A conveyance of land 
was made, subject to the reservation to the 
grantor & his assigns & the owners & occupiers 
for the time being of land of the grantor, of joint 
ownership & right to use a drain ‘tas at present 
enjoyed by him or them, but no further or other- 
wise,” & also subject. to a right of entry for the 
purpose of repairing the drain. These rights 
became vested in defts. A local board of health 
having altered the level of a sewer into which the 
drain emptied, the drain became uscless unless 
deepened. _Defts. therefore entered on the Tand, 
& relaid the drain two feet: deeper than before : -- 
Held: the limitation was intended to affect the 
use to which the drain might be put, & not to 
limit the power to keep it) in an efficient state, 
& whether the deed created a tenancy In common 
or only an casement, defts. had not exceeded the 
powers reserved by it. ~FINLINSON v. Portree 
(1875), L. R. 10 Q. BK. 188: 44 I. J. Q. OB. 6; 
3241. T. 391; 303. 2. 661; 23 W. R815, D.C. 

1101. Effect of alteration---Will not defeat ease- 
ment ---Servient tenement not injured.|—-LLIALL v. 
Swirkr, No. 525, ante, 


ee er 


| SupB-skcr. 6.—- REPAIR AND CLEANSING OF WATEL- 


COURSES, 
1102. Right to repair —Incident to ownership of 
easement— Entry on land.| -BROWN v. NICHOLS, 
No. 160, ante. 


Ity. Co. (1892), 22 ° object. of forming a water co, erectod 
aw woir in alrres which had a sensibly 
injurious effect upon the flow to & 
past pltfs.’ premises & could not. be 
used for the purpose it} was crectod 
without. w continuance of the injury: - 
Held: the erection of the welr wus 
illegal & pltfs. were entitled to a 


el -PARR @. PROOP 
7853 55 NLS. XK. 


-]--Pitf. & deft., 


operations were lawful & pursuer had 
no logal right or interest entitling him 
to prevent them.—Hkrqgaikt v. NAIRN 
(1882), 9 It. (Ct. of Sess.) 704; 19 
sc. L. R. 473.—SCOT. 

1097 fii. -] — Deft., being the 
owner of adominant tcuement in favour 
of which there existed a servitude of 
aqueduct upon the iand of pitf. to 
load water out of a particular dam fed 
by @ spruit, constructed another dam 
120 feet. higher up across the bed of 
the spruit :—dfeld : deft. had no right 
to alter the site of the dam without 
the consent of pltf. as ownor of the 
servient tencment.—VAN HEERDEN 1. 
COETZEE (1914), App. D. 167.—S, AF. 

1008 i. ~~ Not to another’s detri- 
ment.}-—Where defts. in 1871, without 
authority, diverted a watercourse on 
certain land & afterwards made com- 
pensation therefor to the then owner of 
the land, pitf.°s predecessor in tithe -— 
Held: the equitable easement thereby 
created in favour of defts. was not 
Valid against the registered deed of the 
pitt., & bord fide purchaser fur value 
Without actual notice, defts. having 


Khown no prescriptive right to divert 
the watercourse, 





- 


the diversion being | 


wrongful as against pitf.—ToLToN v. | 


used for purposes of trade, were entitled 
to a supply of water from Ci. river 
& to have the waste water carricd 
away by separate channels. Improve- 
ments were made by the Corrs. of 
Public Works, in the course of which 
a tailrace was formed from pltf.’s 
premises by clearing the natural bed 
of the G. river which formed the 
channel by which waste water from 
these premises had been formerly 
discharged, & three waste sluices were 
coustructed for the purpose of keeping 
the water at a old Hoe Jevel & of 
yreventing premises, tachuding pitf.’s 
rom being flooded. Deft. constructed 
a pier projecting acrusa the channel 
through which the water was discharged 
from waste slulces into the tallrace 
& which it was alleged would thraw 
back the water across the tailrace 
tw pltf.’s injury: @eld:  pltf. irre- 
spectively of proof to actual dumage 


was entitled to an injunction — re- 
straining deft. frou continuing an 
obstruction ino adreo fluminix— -- 


PALMER ¢. PERSNE (1877), DEE Ro Bg. 
616.—IR. 


1099 ji. -— ——- --— Flow to dominant 
tenement diminished.] -- Where dofts., 
who were riparian proprietors, with the 


perpetual injunction.---BELFAST Roris- 
wokks Co. Boy (1887), 2b 1. i. dr. 
560.--- IR. 


1099 iil. —- ----——--- -- .]--A sorvient 
owner may alter an aqueduct, & intake 
rovided hoe do not thereby diminish 
the yights of the dominant owner. 
Where a servient owner had altored 
the furrow & intake, & had thereby 
diminished the solidity of the water- 
course, With the result. that the escape 
of water through the soil was inercased : 
—TTeld he was Hable for damages 
suffercd by the dominant owner in 
consequence of such escape, —-STKYN 
t. AKEMAN (1903), 20 8S, C. 221.—- 8. AF. 


PART IX. SECT. 2, SUB-SECT. 6. 


1102 1. léight lo repair—--Ineident to 
ownership of casement---Eentry on land. | 
--Deft., & those under whom hoe 
Claimed, luad the right) to overflow 
the adjoining lands to an extent not 
exceeding {en acres, for supplying thelr 
mi, whieh right) had been exorcised 
fo a certain extent for twenty years 
orinore. din trespass for entering the 
adjuining close: --Held: having the 
right to overtiow a part of pitf.’s clone, 
deft. had, as incident to that right 

t 


160 
Seel. 2.—Righis relating to watercourses: Sub- 
sect, 6.] 

1108. Pee eg ST he —-.| as ANON. (1469), No. 
481, ante. 

1104. —- ----- ——-.|—- POMFRET v. RICROFT, 
No. 482, ante. 

1105. —--— -——- ----.!-—Urant to one _ his 





heirs & assigns, in consideration of a sum of money, 
of a liberty for him, his heirs & assigns, to carry 
up a sough (or a drain for a colliery) from the 
bottom of a piece of land of the grantor to an 
adjoining piece of land of the grantee, & also 
liberty for him, his heirs & assigns, to make two 
little sough pits in the said land of the grantor, 
in a certain place there, for the more easy & safe 
carrying up the tail of the sough, one of them to 
be covered from the top of the intended sough to 
the surface of the ground, as soon as conveniently 
may be done, after the making thereof, & the 
other to be kept open for examining the sough as 
long as is necessary for that purpose & no longer :—- 
Meld: the grant of the sough is a continuing grant, 
& the right of opening the sough pit, occasionally, 
for the necessary repair of the sough, is incident. 
thereto by virtue of the grant.--FFOpGsON 4. 
MieLp (1806), 7 Kast, 613; 3 Smith, K. B. 538; 
103 HK. RR. 238. 

Ba irae :-- Refd. Cardigan c. Armitage (1823), 2 BL & C. 


1106. - - ~- --.| —In cause by a rever- 
sioner for widening a channel or watercourse in 
a close in the occupation of his tenant, deft. 
pleaded a prescriptive right, enjoyed for twenty 
years & upwards, as of right & without inter- 
ruption, by the occupiers «f a certain close, to a 
watercourse, & also a right to enter for the purpose 
of cleansing & scouring the same, when necessary, 
as appurtenant to the said close. The replication 
traversed the right to the watercourse, & the right 
to enter for the purpose of cleansing & scouring :--- 
Held: the right to the watercourse, & the right 
to scour & cleanse, constituted one entire right, 
& consequently that. such right was properly put 
in issue in its entirety. -PreTrER v. DANIEL (1848), 
5. B. 568; 17 LJ. CO. P1775 12 Tur, 604 ; 
136 EK. KR. 1001. 


1107. - --- --- - o|-- GOODHART tv. JivEerr, 
No. 483, ante. 
1108. - --- -—---- - -.J— THURROCK, Grays & 


TMLBURY JOINT SEWERAGE BoaRD v. GULDSMITH 
(io. J. & W.), Lirp., No. 485, arte. 

1109. — Interference with—Injunction to 
restrain.|-- SANDUATE LOCAL BoakRD vv. LENEY 
(1883), 25 Ch. D. 183, n. 
atnnDtiOn, :--Distd. Goodhart ¢. Hyett (1883), 25 Ch. D. 


1110, ----- - -  -- 
No. 483, ante. 

1111. --- ~--- -— -.] -Tuurrock, GRAYS & 
TMLBURY JOUNT SEWERAGE BOARD v. GOLDSMITH 
(i. J. & W.), Lirp., No. 485, ante. 

1112. -- - Extent of right--Widening stream.| 


—— 


uuthority to enter & repair breaches 
in the natural state of the soil of the 
damn—RUTTAN too WINANS (1856), 
a C. Pp. 379.— CAN. 

1102 hi. * Sa ee -] = Qh. Co. had 
a mill on one side of B. Ry. & a ginning 
factory on the other. To bring water 
from the mill to the factory a pipe 
had been laid beneath the railway line, 
& brick reservoirs at cach side to 
preserve the proper level of the water. 
Servants of the co., having entered 
on the railway premises to eter the 
pipe & reservoirs without having first 
obtained the permission of the railway 
ev. were convicted of an unlawful 
entry upon a railway. It was proved 


—es 


-.j ~GoopHaART v. LYETT, 








1102 ili. -— - 





that the repairs were necessary :- 

Held : asthe pipes & reservoir belonged 
to KR. Co. & were kept in repair by them, - 
they, as owners of the dominant tene- the 
ment, had a right to enter on the 
premises of the railway co., the owners 
of the servient tenement, 
any necessary repairs, & the entry, 
being in the exercise of a right, could 
not be called unlawful.- -R.oc. VANMALI 
(1898), I. L. NR. 22 Bom, 425.-—IND. 

---- ~~ —.-- The re- 
gistered proprictors of a parcel of land 
granted permission 
by letter to use the land ! 
purpose * for which they might requice r 
if, but no instrument was executed in 


& aq 
HASEMENTS AND PrRorirs A PRENDRE. 


—Lands, partly adjoining a river, were demised 
for 999 years, by indenture, in which the lessor 
granted to the lessee liberty to cut a goit or sluice 
out of the said river, at a proper & convenient 
distance above a certain weir, in the most con- 
venient line through certain closes of the lessor, 
into a close, intended for a mill dam, part of the 
demised lands; & from time to time, & at any 
time to turn the water of the river through the 
goit; & liberty from time to time & at all times 
during the term, to view, cxamine, carry & lay 
down materials, & repair & amend the goit or 
sluice & other works specified, when so made as 
aforesaid, or any of them, when & as often as need 
or occasion should be, making reasonable satis- 
faction to the lessor, his heirs & assigns, for all 
damage to be done or occasioned thereby to the 
grass or herbage of the lessor, ctc.; & the lessee 
covenanted that he, his exors., etce., would make 
reasonable satisfaction to the lessor, his heirs «. 
assigns, for all damages to be occasioned to the 
lands of the lessor by the lessee, his exors., etc., 
in exercise of any of the liberties, privileges & 


powers by the indenture granted, except for the’ 


term of two years next ensuing the commencec- 
ment of the rent, during which time no trespass or 
damage should be charged or paid for. In a, 
action of trespass against the lessee for widenin, 
a goit on the lessor’s soil to the extent of nin 
additional fect, deft. pleaded that the goit wa: 
made in due exercise of the liberty above 
mentioned, but that, the same not having beet. 
made of a sulticient width, & completed to a small 
& insufficient width only, viz. nine feet, so that, 
without widening it as after mentioned, deft. 
could not enjoy the demiscd tenements as he was 
entitled by the indenture to do, he, in further 
due exercise, ete., cut. down the sides of the goit. 
& widened if, justifying the alleged trespasses. 
Replication that, before the expiration of two 
years, ete., the lessee, in due exercise of the 
liberty, etc.. made & completed a goit, being the 
goit in the plea mentioned, of the width therein 
mentioned ; & the same remained & was used by 
the lessee continually from the last. mentioned day 
until deft., under colour of the indenture, com- 
mitted the alleged trespasses. On demurrer to 
the replication -—Held:; the privilege given to 
deft. by the deed was to make a goit once only, 
&, after having completed a goit, he could not 
justify entering pltf.’s land again & widening the 
goit from nine feet to cighteen, for the power to 
make a goit was exhausted, & the widening was 
not a repairing or amending within the meaning of 
the deed.-- Bosrock tv. SIDEBOTTOM (1852), 18 
Q. B. 813; 19 T. O. S. 316; 16 Jur. 1013; 
118 EK. R. 80863 affd. sub nom. SIDEBOTTOM v. 
Bostock, 18 Q. B. 829, Ex. Ch. ; subsequent pro- 
ceedings (1852), 20 L. T. O. S. 73. 

1113. ——— Whether implied under Conveyancing 
Act, 1881 (c. 41), s. 6.|— Lona v. GOWLETT, No. 
196, ante. 





favour of defts. purporting to create 
any easement over the land. The 
purpose for which defts. required to use 
land to lay water pipes in it 
lending water from their reservoir; & 
this was done. The proprietors sub- 
sequently transferred the land to pltfs. 
After the land was so transferred defts. 
entered upon it for the purpose of 
repairing the water pipes :—leld : 
defts. had the right to enter upon the 
land fur the purpose of repairing the 
pipes.--BARBER rt. PETONE CORPN. 
(1909), 28 N, ZL. i. 609.— N.Z. 


to effect 


to deft. corpn. 
“for any 


: Katent of right — Not to 
lake materials from servient tencimeant.}- - 


ee 


Part IX. 







1114. Obligation to repair—By grantor---No 
tion for non-repair.]— POMFRET v. HKICROFTr, 
o. 482, ante. 

1115. Artificial watercourse—Prevention 
damage to servient tenement.|—-In case by a 
versioner for an injury to the reversion [by failure 





jury complained of was caused by the wrongful 
;t of the tenant for which he might be liable to 
~ action.— EGREMONT v, PULMAN (1829), Mood. 
’M. 404, N. P. 
notation :—Expld. Belt r. went yman (1841), 1 Q. B. 766. 
£1116. --|—If the owner of land 
1 which is a house construct on the other part 
* the land a sewer, & let the house & afterwards, 
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1119. -— Under covenant.| -The owners in 
fee of the G. estate by deed of 1868, confimmed by 
rivate Act of Parliament, granted to deft. corpn. 
ov the purposes of the supply authorised by their 
Acts a perpetual casement of taking & using 








- surface water from a specified watershed area on 


repair a watercourse], it 1s no answer that the | 


‘y reason of the original faulty construction of the - 


~2wer, the continued user of it by the owner in 
uch a faulty state, the house is injured, the 
‘7ner is liable to his lessee for keeping & con- 
auing the sewer so constructed.—ALSTON +. 
_ ANT (1854), 3 KE. & B. 1283; 2 C. lL. R. 933; 
_L. J. Q. B. 163; 22 L. T. O. S. 2213 18 Jur. 
23; 2W.R. 161; 118 EF. R. LOsy. 
hnotation :—Refd. Hurgroves, Aronson v. Hartop (1905), 
#74L. J. K. B. 233. 
¢ 1117. -—— —.|—~ Deft. occupied a 
‘house under which was an old drain, which after 
receiving the sewaye of such house, ran under & 
received the sewage of several other houses, then 
turned back & came again under deft.’s house, & 
ran from it under the cellar of plt£.’s house, which 
adjoined that. of deft., & from thence it. went 
away to a public sewer. The drain got out of 
repair by reason of age & wear & tear, & the conse- 
quence was that water & sewage escaped & came 
into pltf.’s cellar, & injured his goods there. 
Deft. did not know that the drain turned back, & 
ran through his premises under those of pltf., nor 
was the defective state of the drain attributable 
to any negligence of deft.:—Held: deft. was 
liable for the damage pltf. had so sustained, as it 
was deft.’s duty to keep the sewage from passing 
from his own premises to those of pltf. otherwise 
than along the old drain through which only 
pltf., as the occupier of the servient tenement, 
was bound to receive it.—ILUMPHRIES v. COUSINS 
(1877), 2 C. P. D. 289; 46 L. J. Q. B. 4383 36 
L. T. 180; 41 J. P. 280; 25 W. Rt. 371, D.C. 
Annotations :—Apld. Firth vr. Bowling Lron Co. { 
$C. DP. 7). 254; Gill v Kdouin (1894), 71 i... 


Holland v. Lazarus (1897), 66 Lb. J. Q. 2. 285. " Retd. 
ee Me Birminghuin Canal Navigations (1923), 40 


oe ct - 


1118. --——_ -——. -—. Servient owner entitled to 
use of water.|——Where the owner of land on the 
bank of a river, fur the purpose of bringing water 
from the river to a mill which he erected made a 
watercourse with a shuttle at the head of it to 
control the flow of the water from the river into 
the watercourse & afterwards conveyed away a 
portion of the land adjoining & his successor in 
title subsequently granted to the owner of the 
adjoining land so conveyed a right to use the water 


A a a 


re ee ewe 


for the purposes of a mill belonging to him :— ' 
Held: the existence of that right did not affect | 


the obligation of the owner of the watercourse 
towards the owner of the adjoining Jand to keep 
the shuttle in repair so as to prevent flood water 
from the river getting into the watercourse & 
overflowing on to his land.— BUCKLEY (R. H.) & 
Sons, Lrp. v. BuckLEY (N.) & Sons, [1898] 2 
Q. B. 608; 67 L. J. Q. B. 953, C. A. 


Annotation :—D Ww + des : 5. ke 
{1909} 1 Ch. pista hitmores (Edenbridge) r. Stanford, 


en _—— ee 


ee nae of Pritt piace does not 
2 owner o © dominant tene- 
inent the right to take materials from 
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pitfs.’ estate. The water was conducted by 
streams & channels, partly natural & partly 
artificial, to ponds or reservoirs cxisting on the 
estate, from which there were streams & channels 
also partly natural & partly artificial for taking 
off the overflow from the ponds, the corpn. 
covenanting ** at all times to maintain & keep all 
their works now made & hereafter to be made ”’ 
on the G. estate in good & sufficient repair & con- 
dition, & not to do or occasion any avoidable 
damage or injury to the estate. Water having 
escaped & overflowed from the ponds & streams 
& done damayve to the estate :---/feld : the cove- 
nant covered works not made by the corpn. & 
was not confined to artificial watercourses but 
extended to works existing on the estate at the 
date of the covenant, including every natural 
& artificial constituent utilised for the services 
of the corpn.’s water system.—HVAN-THOMAS v. 
NEATH CoRPN. (1912), 76 J. P. 307. 

1120. Right to cleanse.|—Bnrown v. Best, No. 
1097, ante. 

1121. Whether implied under Conveyancing 
Act, 1881 (c. 41), s. 6.) --LONG v. GOWLETT, No. 
196, ante. 

1122. Obligation to cleanse.]-—-~ Declaration in 
case, alleging that pltf. was reversioner of a house, 
garden, & premises, then occupied by his tenant, 
J.3; that deft. was possessed & in the occupation 
of a close near to the house etc. ; & that before & 
at the time ete. there was a watercourse in the 
close, & deft., by reason of his possession of the 
close, ought to have scoured & kept open the 
watercourse so often as was necessary, to prevent 
the water from being obstructed, & from running 
out of the watercourse unto, into, & under the 
said house ete. Breach, that deft., during the 
tenant’s occupation, wrongfully permitted the 
watercourse to be obstructed for want. of proper 
cleansing, insomuch that the water was) penned 
back, & ran into & damaged the said house, to 
the injury of pitf.’s reversion, Plea, that a wall, 








: | parcel of pitf.’s said: premises, was situate near to 


the said watercourse & to deft.’s close; &, by 
reason of the said wall being, through the neglect 
of J., the tenant, in that behalf, ruinous, ete., part 
ef the said wall, near to the said watercourse, 
before & at the times ctc., fell down, &, by means 
thereof, rubbish etc., being part of the materials, 
fell into the watercourse, & the same was thereby 
choked up as in the decleration ctc., & the water 
for a short. time unavoidably was penned back 
ete., & ran out, as in the declaration mentioned. 
Averment, that deft., in a short & reasonable time 
after he had notice that the watercourse was so 
choked up etc., & before action brought, cleansed 
out the same, so that the water flowed as it: ought 
todo. On general demurrer :-—Held: the alleged 
default. of uhe tenant was no answer, the plea not 
showing that the owners & occupiers of the estate 
for the time being were bound to repair the wall 
which fell, & deft. could not excuse himself by 


? averring that he repaired as soon as he had notice 
of the mjury, for he became liable at the time 


when th¢ injury occurred. So if he had alleged 


that he repaired as seon as possible after the 


the servient tenement for the purpose 
of repairing & maintaining the aque- 
duct & of enabling him to better cnjoy | 


his servitude.---STEY NT. ZEEMAN (1903), 
20 ss. GC; 221.—--S. AF, 


™M. 


162 


Sect. 2.—Righis relating to watercourses: Sub-secis. 


G&7. Sects. 8&4. Part X. Sect.1: Sub- 
sect. 1, A. (a).] 
injury. —BrLt v. TWENTYMAN (1841), 1 Q. B. 
7166; 1 Gal. & Dav. 223; 10 L. J. Q. B. 278; 6 
Jur. 366; 113 I. Xt. 1524, 
Annotations :—Refd. Carstairs v. Taylor (1871), L. ue 6 
Kixch. 217; P.D 


i yr ©. Cousins (1877), 2 C. 
Goodbart v. Hyet £1883). ae Ch. D. 182. Monta. ooo: 
v. Stondall (1845), 5 . 8S. 214. 


1128. Right of xe iF Genny an enclosure 
Act, all ways over W. ficld were to be extinguished 
as soon as deft. should have made a new carriage 
road across it ; Be a hataes that nothing contained 
in the Act should deprive pltf. of the right of 
ingress & egress to & from a certain watercourse 
there, for the purpose of opening certain hatches, 
& cleansing the watercourse :—Held : pltf.’s right 
of way to the hatches, along the side of the stream, 
was not extinguished by deft.’s having made a 
more circuitous track to the hatches, at some little 
distance from the side of the stream.—ADEANE v. 
MoRTLOCK (1839), 5 Bing. N. C. 236; 1 Arn. 488; 
7 Scott, 180; 8L. J. GC. P. 188; 3 Jur. 105; 182 
K. R. 1095. 

1124. 
ante. 





-]|— ROBERTS v. FELLOWES, No. 1026, 


SUB-SECT. 7.—ANCILLARY RIGuTs. 


1125. Right of way—Drawing water from pool 
—Artificial course from pool stopped—Right to 
carry off water with carts.|—J. was seised of two 
contiguous acres of land, A.& B. In A. there was 
a pool, & on B. he built a house, & laid pipes to 
conyey water from the pool to the house. “A. & B. 
having been separately alienated :—Held: the 
alienee of B. had no right of way over A. to fetch 


water from the pool with carts & horses for the | 


use of the house, when the pipes were stopped.— 


HALL v. NEWLAND (1678), 1 Freem. K. B. 140; 
$9 EK. R. 102. 
1126. —- Drawing water from pump.|— JOoOHN- 


SON v. Woop (1848), 2 L. T. O. S. 187. 
1127. ---- Drawing water from well.|- -RAcE 
v. WARD, No. 1138, Faas 
1128. 
6. L. BR. ‘570. 
Annotation :— Refd. Bradford 
3 Ch. 53. 


a ee ee 





SANDFORD (1889), 


Corpn. tv. Pickles, [1894] 


EASEMENTS AND Profits A PRENDRE. 


——— To remove wreck of the sea.|—-See WATERS 
& WATERCOURSES. 

Right to alter watercourse.|-- See Nos. 1¢08-1100, 
ante. 

Right to repair watercourse.|—Sec Nos. 1102- 
1108, ante. 


Sect. 3.—-RIGHTS RELATING TO POOLS, 
SPRINGS AND WATERS. 


1130. Right to draw pot-water.|—- WEEKLY Vv. 
WILDMAN (1698), 1 Ld. Raym. 405 ; 91 E. It. 1169. 


Annotations :-—Consd. Race v. Ward 156) 4k. & TB. 702. 
Ackroyd v. Smith (i.g50), 10 C. BR. 164; Hill v. 
Tupper (1863), 2 New Rep. 201 


1181. Washing & watering cattle at a pond.|— 
The privilege of washing & watering cattle at a 
pond & of taking & using the water for culinary 
& other domestic purposes is not a profit d prendre 
but a mere casement. 

A profit « prendre must be something taken 
out of the soil (PATTESON, J.).—-MANNING 2. 
WASDALE (1836), 5 Ad. & El. 758; 2 Har. & W. 
431; 1 Nev. & P. K. B. 172; 6L. J. K. B. 59 ; 
111 KE. R. 1353. ain 


Annotations :—Consd. Franks r. Quinseo (18 30), 2 
Woll. & H. 58; Race v. Ward (1865), 4 Kh. & 702 


1132. Drawing water from pond.]— nciNG 
v. WASDALE, No. 1131, ante. 

1188. Drawing water from well or spring. |-—— 
Race v. WARD, No. 1138, post. 

1134, —— in -A well situated on private ground, 
the water of which has been used for domestic 
purposes gratuitously by the inhabitants in the 
vicinity for the prescriptive period, is a public 
well within Public Health (Scotland) Act, 1867 
(c. 101), 8. 89; & the local authority can enter 
on the land & do all acts to the well for continuing 
& maintaining it, which the inhabitants might 
have done before, & this, notwithstanding that 
there may be a co. with a vested right to supply 
the inhabitants with water.—SMITII v. ARCHIBALD 
(1880), 5 App. Cas. 489, H. I. 


Annotations :-—Refd. A.-G. rv. Tonkin (1902), 18 T. lL. R. 29. 
secures Knuckey v. Redruth R. C. (1904), 73 lL. d. K. B. 


1135. + ol 
fa L. it. 570. 
Annotation :-—Refd. Bradford Corpn, t. 

3 Ch. 53. 


BOWER vt. SANDFORD (1889), 


Tickles, [1894] ° 


1136. Right to flow of surface spring—Flowing 


1129. ——- To 
MortTiock, No. 112 


2 ee ts ON Oe 


» ante. 


- ee me ne ee eee 


PART IX. SECT. 2, SUB-SECT. 7. 


s. Right of way — Drawing water 
from | springs.)--PIitf. claimed through 
deft.’s prodecossor in title tho right. 
to use two springs, C. & E., under con- 
veyancos in 1841] & 1843 of "lands north 
of tho apringrs. One conveyance 
erented the sole & Lait Ware right to 
spring ©. together with the right to 
use & road from tho southern boundary 
of the land granted to the ene ; the 
other granted the sole & perperus 
uso of & right to the wator of spr 
without indicatin 





the manner in which 
the water was to bo approached or ita 
enjoyment had. Deft. was the owner 
of the land to the south upon which 
the springs were situated. rt Wi ane 
had n carried from the springs 
means of yas through deft.’s land oy 
pitf.’s land, from 1861 to i882 or 1883, 
when deft. tore up the pipes, insist 
that the then owner of pltf.’s land 
nN right to maintain them, & there- 
on an arrangement was hed ate under 
rFhich the pipoa were again put down 
with the addition of certain troughs 
for the convenience of deft.’s cata 
Held: pltf. had a right of access to 


open hatches. |— ADEANE 


i 
| 
| 


i of the right 


v. 
| 1015, ante. 


epring “ by the iad ‘montioned, & to 
spring E y a convenient road to be 
laid out, i had no right to the case- 
alte of conveying the w ae by pipes 
ugh deft.’s land.—MckKay vt. 
Bacon (1891), 20 O. R. 709.— CAN. 


PART IX. SECT. 38. 


1188 i. Drawing water from well or 
spring.}|-—-A. & B. were tenants of the 
same landlord. A. held under 4 yearly 
tenancy, created on the determination 
in 1889 of a lease of 1851, which 
excepted to the lessor *‘ all waters & 
watercourses in or adjoining the de- 
mised premises,’ with liberty to the 


in undefined channel.|— ENNOR v. BARWELL, No. 


true esnaleuction of the lease of 1851 
the well, together with the waters 


' therein, were excepted to the landlord, 


lessor to turn & dispose of such waters - 


& watercourses. There was an en- 
closed well on A.’s land, out of enue 
s0m0 sous or five families adinit: 

r ly took wator, B.’s family bei ae 
amongst the number. 

of trespass brought by A., 3B. in his 

defence relied on a claim of right, 
founded on lost grant or eometiye 
upon a demise, to take water from the 
well on A.’s land, & counterclaimed for 
interference by A. with the oxercise 


ed :—Held: on the 


To an action . 


the user of the well by deft. was lawful 
under the permission of the landlord.— 
WHELAN v. LEONARD, [1917] 2 I. R. 

323, 330, 333.—IR. 


1133 ii. ——-.]—Where S. had ob- 
tained from B.'s Lah in titlo . 
duly registered servitude of 
watcr in a certain fountain on B.'s 
ground :—Held: B. was not entitled 
to divert underground water from the 
fountain by sinking a well close to the 
fountain & poe water therefrom, 
& thereby dim ing the flow of 
water in the fountain to the prejudice 
of S.—SNIJMAN v. Bosnorr (1905), 
0. fh. ae 1.—S. ie 


t. ndage. ) — v. SIMON 
asi. (18 soso N B. Dig. 315.— 
AN 

a. Skating on Fes agate 
granted to the "propricteis 
against vi 


trespassing on Its 
surface when in ioe, & ee laying 
the game of curl hereon.— HARVEY 


vw. LINDSAY Atte kh W. R. 535.—8SCOT 


PART X.,—SUPPORT. 


Sect. 4.—EXTINCGUISHMENT OF RIGHTS. 


See, generally, Part VI., anle. 

1137. Interruption in accustomed course—Con- 
tinued to period within twenty years.|—IHAt.L t- 
Swirt, No. 525, ante. 

1138. By Inclosure Acts—Right to water not 
mentioned therein.]|—Action for breaking a close. 
Plea that, by custom, the inhabitants of a town- 
ship had a right to take water for domestic pur- 
poses from a well in the close; that pltf. choked 
it up, & justifying the acts complained of as donc 
by inhabitants of the township to clear out the 
well. Issue thereon. On the trial it appeared 
that the inhabitants had, from time immeworial, 
taken the water from the well. About fifty 
years before the action the locus in quo was in- 
closed under a special inclosure Act, incorporating 
41 Geo. 8 (c. 109). Neither in the special Act, nor 
in the award of the comrs., was any mention made 
of this well, or of any access to it. Verdict for 
defts., with leave to move :—Held: the right to 
take water from the well was not extinguished by 








163 


the inclosure ; & whether the ancient right of access 
to the wel]! for that purpose was or was not ex- 
tinguished, & semble: it was not extinguished, 
the inhabitants might in other modes legally get 
access to the well, so that the fifty years’ enjoy- 
ment de facto since the inclosure might have a 
legal origin; & the verdict for defts. stood. 
In Jooking at the extinguishing clause (sect. 14) 
I find mention of rights of common--—& other 
rights which I take to mean rights to take the 
produce of the earth; ... but [the right to the 
well] is neither directly nor indirectly extinguished 
(CROMPTON, J.).—RACE v. WARD (1857), 7 BE. & B. 
384; 206 L. J. Q. B. 133; 23 L. T. O. S. 2883 21 
J. P. 678; 3 Jur. N.S. 512; 5 W. BR. 2883; 119 
Ki. R. 1289. 
atnrnotations :-—Expld. Broadbent v. Ramsbotham (1856), 
Exch. 602. Consd. Bower v. Sandford (1889), 5 
T. L. R. 570. BRefd. Constablo v. Nicholson (1863), 32 
L. J. C. P. 240; Schwann v. Cotton & Hayles (1916), 85 
L. J. Ch. 689. Mentd. Murphy v. Ryan (1868), 16 W. Kh. 
678; Hall r. Nottingham (1875), 1 Ex. D. 1; Saltash 
Corpn. v. Goodman (1881), 20 W. RK. 639; Pearce v. 


Scotcher (1882), 46 L. 'T. 342; Mercer v. Denno, [1904] 
2 Ch. 534; Fitzhardinge v. Purcell, [1908] 2 Ch, 139. 





Part X.——Support. 


Notr.—For cases relating to support & subsidence in mines & the severance of mines Jrom the surface, 
see MINES. 


Secr. 1.—-NATURAL RIGHT OF SUPPORT. 
SUB-SECT. 1.—ISXTENT OF RIGHT. 
A. Support of Land. 
(a) In General, 

1139. Ordinary rights of property—Not an ease- 
ment. |-— ROWBOTILAM v. WILAON, No.8, arte. 

1140. -~ oj--(1) The right of a person 
to the support of the land immediately around 
his house is not. in the nature of an easement, but 
is the ordinary right of enjoyment of property. 
(2) Until that is interfered with he has no legal 
ground of complaint, although, in fact, something 
may have been done which, without his know- 
ledge, has occasioned results that will afterwards 
affect. his property. 

A. was the owner of certain houses standing on 
Jand which was surrounded by the lands of B., C. 
& D. E. was the owner of mines running under- 
neath the lands of all these persons. Ile worked 
the mines in such a manner, without actual 





negligence, that the lands of B., C. & D. sank in; | 
& after more than six years’ interval their sinking i 


eee eee —_ 4 Ne OP ee ee 





PART IX. SECT. 4. 


LL oe nS ee a me ce en ee 


original owner nor R. was entitled to 
| use the water, the casement having 


occasioned an injury to the houses of A. :-—J/eld : 
a right of action accrued to A. when this injury 
actually occurred ; (8) his right was not{ barred 
by Stat. Limitations.—BAckHousE vo. [BONOMI 
L. T. 7543 7 Jur. N.S. 809; 9 W. AR. 760; 11 
Kh. RR. 825, WH. 1.3 affg. S. C. sub nom. BONOMI v. 
Backniouss (1859), HK. B. & MK. 646, Ix. Ch. 
annotations :—-As to (1) Consd. Birmingham Corpn. »v. 
Allen (1877), 6 Ch. _D). 284; Dalton ». Angus (1881), 6 
App. Cus. 740. Apld. Davies vo. Powell Duffryn Steam 
Coal Co. (1920), 36 T. I. R. 358. d. Hunt o. Poako 
(1860), John. 705; Lamb o Walker (1878), 3 Q. B.D. 
389; Bell »v. Love (1883), 10 Q. B.D. 5473 Aynaloy v. 
Bedlington Coal Co. (1918), 87.1. J. K. B. 1091. Ae to (2) 
Apld. Smith ». Thackerah (1866), L. Re oT OP. 564. 
Consd. Lamb v. Walker (1878), 3 Q. B.D. $805) Dalton 
v. Angus (1881), 6 App: Cas. 740. Apld. Darley Main 
Colliery Co. ». Mitehell (1886). [1 App. Cas. 127. Consd. 
West Leigh Colliery Co. v7. Tunnicliife & Hampson, [1908] 
A.C. 27. Refd. Rowbotham v. Wilson (1860), 8 H. L. Cas. 
348; Whitchouse v. fellowes (L861), 10 C. B. N.S. 765; 
Croft v. I. & N. W. Ry. (1863), 3B. & 8. 4363 WMetcher 
o Rylands (1865), 3 H. & ©. 774; Mason v. Shrewsbur 
& Hereford Ry. (1871), 25 L. TT. 2393 Kadon ». Jeffeoc 
(1872), L. RR. 7 KExeh. 379; Spoor v. Greon (1874), L. 1k. 
9 Exch. 99; Bower v., Poate (1876), 1 Q. I. PD. 425; 
Crumble v. Wallsend L. B. (1891), 60 L. J. Q. 2B. 398; 


See te ee ——_— - 


jacent support.--- CLELAND 9, 
BERICK (1915), 9 O. W. N. 


ed ee 


LBER- 
108; 36 


b. By repurchase.}—The owner of a 
mill property, with the right to use 
all the water of the stream on which 
the mill was, sold a portion of the land, 
& by a separate instrument bound him- 
xelf to permit his vendee to use a 
certain quantity of the water to drive 
machinery to erected on such 
portion. Afterwards, finding that the 
quantity of water which the vendee 
withdrew from the stream impaired the 
effective work of his mill, he re- 
purchased the lot & casement, re- 
cciving a conveyance thereof, & giving 
back a mtge. to secure part of the 
purchase money, & afterwards, the 
purchase inoncy having been satisfied 
procured his vendce to make a dec 
direct to K., who had purchased the 
lot & casement, with notice of all the 
facts. On a bill filed by a person who 
had obtained title to the mill & 
pre under a mtge. executed by the 
owner before the repurchase of the 
lot & easement :—Held: neither the 


become extinguished on its repurchase, 
& the whole water having passed to 
the mtgee.—GooODERHAM v. HRovut- 
LEDGE (1864), 10 Gr. 398.—CAN. 

ce. Not by putting in bos drain d 
filing up watercourse.|- A person's 
right to huve a slough on his land 
drained through uw natural watercourse 
which runs from his land into another’s 
jis not lost by putting in a box drain 
& filling up the watercours:; & if 
the box drain gets blocked up he has 
the right to reopen the original water- 
course.— PARRY tv. Reb (1920), 2 
W.W. RR. 45; 52 DL. RR. AQd; 13 
Sask. lu. R. 219.—CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a). 


1189 1. Ordinary right of property— 


Not an easement.}—-The right is more : 
properly described as a right of pro- , 


perty than an casement, & it has been 
applicd not only to lateral but to sub- 


O. L. im 357.—CAN. 


1189 ii. —— -——-.)—The right of 
support, cither lateral or subjacent, 
is neither a right of property in the 
support hor an casement or servitude 
in respect. to the adjoining or subjacent 
land, bat merely @ right in the land- 
owner to have his land remain in its 
natural state unaffected by any act 
done in the adjoining or subjacent land. 
-—-BYRNE tv. JUDD (1908), 27 N. ZL. RR. 
1106.—N.Z. 


d. Mining land:- Common law righ 
—Unaffected by  statute.| —'There oi 
nothing in Goldfields Act, 1866, 
rendcring the common-law right of 
lateral support inapplicable to lands 
pee for cet pur oKcs.—UREAT 
EXTENDED SLUICING Co. ¢, , 
Mac. $96.—N.Z. nies 

e. ——.}—-Hesp. made a gif 
to railway co. of a portion of aie 
Jlands required for formation of a» 
tramway but reserved to himself his 


M 2 
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Sect. 1.—~-Natural right of support: Sub-sect. 1, A. 


(a), (b) & (¢).] 


A.-G. v. Conduit Colliery Co., [1895] 1 Q. B. 301; Green- 
os al Co., [1897] 2 Q. B. 165; Hall 
v. Norfolk, [1900] 2 Ch. 493; Kdinburgh & District 
Water Trustees v. Clippens Oil Co, (1902), 87 L. T. 275; 
Harrington v. Derby Corpn., [1905] 1 Ch. 205; H ev. 


well ». Low Beechburn Co 


Whitehouse v. Fellowes (1861), 10 C. B. N. S. 7653; Eccl. 
Comrs. for England v. N. EK. Ty. Naat 4 Ch. J). 845. 
Refd. Rowbotham v. Wilson (1860), 8 

Spoor v. Green (1874), L. 1. 9 Exch. 99; Lamb v. Walker 


( 
Cas. 
11 App. Cas. 127; 


2 Ch. 22. Generally, 


(b) By Adjacent Soil or Minerals. 


1143. General rule—-Support in natural state. |-— 
(1) The possessor of a house which is not ancient, 
cannot maintain an action against the owner of 
adjoining land, for digging away that land, so 
that the house falls in; 
stated that A. was lawfully possessed of a dwelling- 
house, adjoining to a dwelling-house of B., & that 
B. dug into the soil & foundation of the last-men- 
tioned house so negligently, & so near to pltf.’s 
house that. the wall of the latter house gave way, 
on demurrer to so much of the declaration as 
alleged the digging so near, etc., deft. had judg- 


ment. 


(2) Que: if it had appeared that pltf.’s house 
was ancient, or if the complaint had been that 
the digging occasioned a falling in of soil of pltf., 
to which no artificial weight. had been added, 
whether an action would not have lain.—Wyarr 
v. LIARRISON (1832), 3B. & Ad. 8713; 141.5. K. B. 
2373; 110 i. 2. 320. 

1) Apld. Partridge v. Scott. (1838), 
onsd. Humphries vr. Brogden (1850), | 


Annotations :—.18 to 
1 Horn & HH. sl. 


v. Williams (1850), 4 


1Q.8B. 0. 321. sa to (2) Consd. Dulton v. Angus (1881), 

, Reid. aunts ie geromain C1580). 
12 q. B. 739; Bonomi vr. Backhouse 58), E. B. : ae 0 
622" Rogers v. Taylor (1858), 2 H. & N. 828. Generally, Nixon’s Navigation Co, (1901), 84 
Refd. Dodd vr. Holme (1834), 1 Ad. & Kl. 493. Mentd. 
Submarine Telegraph Co. ¢. Dickson (1864), 33 L. J. Cc. P. 


6 App. Cas. 740. 


138, '  Refd. Pountney tv ; ‘ T. 731; 
‘ . y_v. Clayton (1882), 47 LL. I’. 731; 
1144, ——- cena. Gt (1) A landowner has aright: N. W. liy. v. Howley Park Cual & ; ( 
independent of prescription to the lateral support ' 2 Ch. 97. Mentd. Colebeck v. Uirdiers’ Co. ( 


of his neighbour’s land, so far as that is necessary 


878), 3 Q. B.D. 389; Dalton v. Angus (1881), 6 App. 
ee ro oy Darley Main Colllery Co. vr. Mitchell (1886), 
Hall v, Norfolk, [1900] 2 Ch. 493; 
West Leigh Colliery Co. ». Tunnicliffe & Hampson, [1906] 
Mentd. Todd v. Flight (1860), 9 
Cc... N.S. 377; vtropolitan Board of Works », Met. 
Ky. (1868), LR. 3 CO. BP. 612 ; 
(1880), 49 L. J. Q. B. 575; Bean v. Wade (1885), Cab. & 
Kl. 519; Nash v. Rochford h. C., [1917] 1 K. B. 384. 
1141. —— --—..]-- The right to the support 
of the surface of land is not an easement, but a 
legal right, & an owner of land can, by apt words, 
convey the right to let down the surface in working 
minerals, so as to deprive persons entitled to the 
surface of the common law right of support.— 
DAVIES v. POWELL DUFFRYN STEAM COAL Co., 
LIM. (No. 2) (1921), 91 lL. J. Ch. 40 3 125 I. J he 
432; 37'T. L. R. 6073 65 Sol. Jo. 5867, C. A. 
1142. -- ---- Passing with property.|-—-DaLTON v. 
Anaus, No. 4, ante. 


& where a declaration 
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compensation. 


1. L. Cas. 348 ; 
N.S. 1071; 70 E. R. 603. 


(1870), L. R. 11 Eq. 188. 


1145. 








Colley v. L. & N. W. Ry. 


Act, was immaterial. 


to sustain his soil in its natural state, & also to: head, (1894) 2 Ch. 437: 


compensation for damage caused cither to the 
land or to buildings upon it by the withdrawal of : 1146. ---— Right of property.]---lumpPHRIES 


(1894), 64 L. J. Ch. 101. 


such support. Where houses of pltf.’s were | v. BROGDEN, No. 1150, post. 


injured by mining operations of deft. in adjoining 


ee ere: 


el & minerals :-- 2/eld : the railway 


waa entitled to the 


udjacent. lateral support. necessary for 


Cy. t. RBELHAVEN (LORD) (1857), 3 


Jur. N. Ss. 573.— sco e 


t.—- —— May be waired.}—In 
the absence of mining regulations or 
special mining customs to the contrary, 


subjacent & 





ne 2 ee an eae 
‘ 
> 


for mining purposes is entitled to | 


aman 


that the right has been relinquished.— 


74.--S. AF, ~ artificial 


' land which would have caused the soil to subside 
without the additional weight of the houses a 
decree was made for perpetual injunction & for 


| (2) Semble: a landowncr may acquire by 
| twenty years’ cnjoyment the right to lateral 
Doncaster Kt. D. C. (1908), 73 J. P. 69. As tu (3) Consd. | support for the additional weight of buildings 
erected on the land.—HUuNT v. PEAKE (1860), 
John. 705; 29 L. J. Ch. 785; 255. P.5; 6 Jur. 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


Annotations :—-As tu (1) Refd. Richards 7. Jonkins (1868), 
18 L. T. 437; Birminghain Corpn. v. Allen (1877), 46 
L. J. Ch. 673. As to (2) Refd 


» Dalton v. Angus (1881), 
6A a Cas. 740. Generally, Mend. Lilynvi Co. 7. Brogden 


-|—(1) Where a neighbouring 
landowner conveyed to a railway 
Railway Clauses Consolidation Act, 1845 (c. 20), 
a strip of land for the purposes of the railway, the 
coals & minerals under the land being reserved, 
but no provision was made by the special Act for 
securing adjacent & subjacent support, or the 
provision was confined to subjacent support only : 
—Held: (1) the railway co. acquired a common 
law right to the support not speciall 
for, & the landowner would be restrained by in- 
junction from working mines under the lands 
adjacent to the strip sold, so as to endanger the 
stability of the railway or any of its works; (2) 
whether the conveyance was made by agreement 
or under the compulsory powers of the special 


(3) Where mines under the adjacent lands had 
been formerly worked, & through an extraordinary 
flood of a neighbouring river had been {filled with 
water many years before the sale, & remained in 
that condition more than twenty years after the 
sale :—Teld: the landowncr would not be re- 
strained from withdrawing the water, even though 
the loss of support due to its upward pressure 
should endanger the stability of the railway works. 
—KLLior v. NORTH MASTERN Ry. Co. (1863), 10 
Hf. L. Cas. 3388; 2 New Rep. 87; 32 L. J. Ch. 
402; SL. T. 837; 27). 1. 504; 9Jur N.S. 555; 
11 W. R. 604; 11 E.R. 1055, H. 1. 3 varying 8. C. 
sub nom. NORTH-HASTERN Ry. Co. 
(1860), 2 De G. FL & J. 423, 1. C, 
«{nnotations ;—A8 to (1) Refd. St 

v. Dudley (1860), 3 Kk. & EK. 40 


(1862), $2 L. J. Ch. 353; Goold. Great. Western Deep 
Coal Co., Great Western Deep Coal Co. vr. Goold (1864), 


v® KLIIOTYr 


Navigation Co. 
ty. v. Crosland 


6 New Kep. 86; G. W. Ry. v. Bennott (1867), I 
li. L. 27; Mid. Ry. v. Checkley (1867), L. 1. 4 E 
1 dla & N. W. Ry. o. Evans, [1893] 1 Ch. 16; 
aie ict . Nuvieeun Moon 2 yi B. ee SoU Creen: 
12 Q. B. 739; Bibby rv. Carter (1859), 4 H, & N. 153; , shire Canal Navigation Co. v, Nixon’s Nuvigation Co. 
Dalton e. Angus ent » 6 App. _ 740. Reid. soar uated a eroding ag Peal rad Corpn. 7. New Moss 
; th. 798: NWer 7, i), ‘ Ary, a i). . 
aint ce aaron og care (EELS) ity. v. Walker, [1903] A. C. 289. ON, 
v, Evans, (1893) 1 Ch. 16; Roo Ll. & N. W. Ry., [1899] 
1 Q. B. 921; Glamorganshire Canal Navigation Co. v. 
| L. T. 53; Manchester 
Corpn. rv, New Moss Colliory, [1906] 1 Ch. 278, 
Refd. Richards vr. Jenkins (1868), 18 L. T. 437; Popy 
well vr. Hodkinson (1869), L. RK. 4 Exeb. 218. 


Cannel Co.,” [1911] 


L. J. Q. B. 225; Mid. Ry. r. Haunchwood Brick & Tile 
Co. (1882), 20 Ch. DD. 5525 Aldin vr. Latimer Clark, Muir- 
Bradford Corpn. ». Pickles 


1147. ---— Whether an absolute right—Appre- 


te ee ee oe ee er - 2 ere me ee 


an owner who leaves a portion of land | PART X. SECT. 1, SUB-S 


| Jateral support for the unleased as ! . Artifici . 
its maintenance. — CALEDONIAN_ Ry. | ugainst the leased portion, unless it patina: Ah pais aden eee “tee 
| is clear from the terms of the lease | —pitt, wax entitled to the 1 
: “i support of defts.’ land, in which they 
| Loxpon & SouTH AVRICAN EXPLORA- | made excavations whereby pitf.’s land 
| JION Co. ¢. RovLior (1800), 8 5. C. : was damaged :—Held : in substituting 


rupport for 


Parr X.-—Supporr. 


clable damage.|—The right of the owner of land 
to the lateral support of his neighbour’s land is 
not an absolute right, & the infringement of it is 
not a cause of action without appreciable damage. 

Where A. dug a well near B.’s land, which sank 
in consequence, & a building erected on it within 
twenty years fell, & it was proved that if the 
building had not been on B.’s land, the land would 
still have sunk, but the damage to B. would have 


L. R.1C. P. 564; Har. & Ruth. 615; 35L. J.C. P. 


276; 14 L. T. 761; 12 Jur. N.S. 5453; 14 W.R. : 


832. 
Annotations :—Consd. A.-G. t. 
1 Q. B. 301. Befd. Richards r. Jenkins (1868), 18 L. T. 


sonduit Colliery Co., [1895] 


437: Mitchell r. Darley Main Colliery Co. (1884), 14 
Q. B. D. 125. Mentd. Hall v. Bristol Corpn. (1867), 36 
36 L. J. C. P.110. 


1148. Right confined to natural undisturbed land 
-. Effect of previous excavation under adjacent 
land.|-- Between the land of pltfs. & that of defts., 
who were owners of a colliery, there was an inter- 
mediate piece of land, the coal under which had 
been worked out some years before by a third 
party. The effect of the cavity in the inter- 
mediate land was, that when defts. worked the 
coal under their land, subsidence was caused in 
the surface of pltfs.’ land. It was admitted that 
if the intermediate land had been in its natural 
state no injury would have been caused to pltfs. 
by defts.’ workings :—J/cla : pltfs. had no right 
of action against defts. 

The support to which a landowner is entitled 
from the adjacent land is confined to such an 
extent of adjacent land as in its natural undis- 
turbed state was sufficient to afford the requisite 
support.—BIRMINGHAM CORPN. v. ALLEN (1877), 
6 Ch. D. 284; 40 L. J. Ch. 673; 37 L. T. 207; 
42 J. P. 184; 25 W. kt. 810, C. A. 

Annotations :— Distd. Manley v. Burn, [1916] 2 K. BR. 121. 
fd. Dalton v. Angus (1881), 6 App. Cas. 740; Darley 

Main Culliery Co. v. Mitchell (1886), 11 App. Cas. 127; 

Manchester Corpn. v. New Moss Colliery, (1906[ 1 Ch. 

278; Salt Union v. Brunner Mond, |1906] 2 K. B. 822; 


hL.& N.W. Ry. rv. Howley Park Coal & Cannel Co. (1910), 
103 L. T. 26. 


1149. Injury to copyhold land—Waiver by 


tenant of right to compensation.|-—The owner of | 


freehold land & copyhold land adjacent. to cach 


aon 


_ A Oe ee le 


other sold the copyhold land, & by a deed of even | 
date with the surrender the purchaser covenanted | 


& granted that the vendor, his heirs, ete., might 


work in the adjoining freehold land, without being | 


liable to make compensation for any injury caused ° 


by such working to certain buildings, authorised 


by the deed to be erected on the copyhold land, & » 


that the purchaser, his heirs, etc., would indemnify 


the vendor, his heirs, ete., against any claims for , 


such damage. This deed was not. entered on the 
ct. rolls, nor referred to in the surrender. 
copyhold Jand was afterwards conveyed en- 
franchised by the purchaser & the lords of the 


The : 


manor to the Church Building Comrs., under | 


whom pltf. took. Neither the lords of the manor, 
nor the comrs., nor pltf., had notice of the deed. 


Deft., who took the adjoining freehold land under . 


the original vendor, having by working the mines 
in it caused the land of pltf. to sink, & damaged 
the buildings thereon :—Held: he was not pro- 


support of the soil which had been 








ee ee 
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tected by the above-mentioned deed from liability 
to make compensation to pltf. 

Semble: if both lands had been freehold deft. 
would still have been liable.—RICHARDS v. HARPER 
(1866), L. lt. 1 Exch. 199; 35 L. J. Ex. 130; 30 


J. P. 662; 12 Jur. N.S. 770; 14 W. R. 6438. 
al ea :—Refd. Wakefield v. Bucclouch (1867), L. R. 4 
Qe Je 


.|— Sec, generally, CopYHOLDs, Vol. XIII., 





been inappreciable :—Held: B. had no right of | PP- 80-82, Nos. 1012-1035. 


action against A.—SMITH v. THACKERATI (1866), | 


(c) By Subjacent Soil or Minerals. 

See, generally, Mines. 

1150. General rule-- Support of surface land.|— - 
(1) Action on the case by the occupier of the 
surface of land for negligently & improperly, & 
without leaving any suflicient pillars & supports, 
& contrary to the custom of mining in the country 
where, etc., working the subjacent minerals, per 
quod the surface gave way. It was proved that 
pltf. was in occupation of the surface, & deft. 
of the subjacent minerals; but there was no 
evidence how the occupation of the superior & 
inferior struta came into different hands. The 
surface was not built upon. The jury found that 
defts. had worked the mines, carefully & according 
to custom, but without leaving sufficient support 
for the surface :— Held: pltf. was entitled to have 
the verdict entered for him ; for that, of common 
right, the owner of the surface is entitled to support 
from the subjacent strata; &, if the owner of the 
mincrals removes them, it is his duty to Ieave 
sufficient support for the surface in its natural 
state. 

(2) The right to lateral support from adjoining 
soil is not, like the support of one building upon 
another, supposed to be gained by grant, but is a 
right of property passing with the soil. If the 
owner of two adjoining closes conveys away one 
of them, the alienee, without any grant for that 
purpose, is entitled to the lateral support of the 
other close the very instant when the conveyance 
is executed, as much as after the expiration of 
twenty years or any longer period (LORD CAMP- 
BELL, C.J.).— HUMPHRIES 1% BROGDEN (1850), 12 
Q). 3B. 739 : 20 | OF a Q. 43. 10; 6 Ja. ob: Q. S. 457 3 
L1G E.R. 1048 5) sub nom. HUMERIES v. BROUDEN, 
1h Jur. 124. 

Annotations :--—18 to OC) Consd. Simart. «. Morton (1855), 4 
KA & DB. 30; Cale. Ry. ve. Sprot (1856), 27 LW. OWS. 264 | 
Roberts 7. Haines (1856), 6 KK. & 2. 6435 Rowbotham vr, 
Wilson (1857), & I. & BB. 1238; TKogers vr. Tuylor (1858), 
2H. & N. 8283 Bonomi vr. Backhouse (1859), I. 1. & BK. 
646; Waketield ov. Bucelouch (1867), LR. 4 lq. 693 5 
Richards +. Jenkins (1868), 18 TT. 437; Kadon tr. 
Jetfeock (1872), L. K. 7 Mx. Ch. 3793 Dalton cr. Angus 
(1881), 6 Pau Cas. 740; Mundy ». Rutland (188%), 23 
Ch. 2). 8); Butterley Co. ve. New Hucknall Colliery Co., 
{1908] 2 Ch. 475; 

Co. (1920), 36 T. L. 1. 358.  Refd. eraprut vt. Wugstall 

(1809), 4 HW. & N. 681s Rowbothain ». Wilson (1860), 8 

H. Iu. Cas. 3483; Webb o. Bird (1861), 10 CG. B. N.S. 268 ¢ 

ite Williams ». Groucott (1463), 4 H. & 8S. 149; Sinith 

v. Darby (187%), L. RW. 7 Q. B. 7163 Pountney v, Clayton 

(1883), 11 Q. B.D. 820. Aa to (2) Consd. Cale. Ky. v. 

Sprot. (1856), 27 L. T. O. S. 2643 Rowbotham vo. Wilson 

(1857), 8 E. & BK. 123; Solomon v. Vintners’ Co. (1850), 

41H. & N. 4585; Hunt ». Peake (1860), John. 705: Wake- 

fidldd . Bucclonch (1867), L. Re. 4 Ky. 6133 Dalton v. 

Angus (1881), 6 App: Cas. 740; Howley Park Coal & 

Cannel Co, v. . & No W. Iy., [1913] A.C. 11.  Refd. 

Ktogers v. Taylor (1858), 2H. & N. 428; N. BE. Ry. v. 

Eiott (1560), 2 De. G. FL & J. 423: Lamb v. Walker 

(U878), 3 Q. B.D. 3893) Jordeson v, Sutton, Southcoates 


Davies v. Powell Duffryn Steam Coal 


ts) es sas Sol eee me eee eo meee 


PART X. SECT. 1, SUB-SECT. 1.-- 


removed, defts. night construct it . Habilitys--A street railway co. in A. <c) 
of any material, provided it was a ‘| grading a street by agreement with the : Ree «2 ; 
puiicient support for the purpose, & | corpn. pursuant to Vancouver In- k. Mining land— Railirays — Right 
i ey continued to maintain pltf.'s | corporation Act & Amendment, 1895, , aequired MW statute.]-—Under Dominiou 
ne in its proper position.— Snark vr. | is not Natle for damages for loss | Railway Act, where o railway expro- 
ieee CURLING & SKATING (CO. ; of support caused to lands adjoining | priates u right of way over mining 
(1832), 1 O. R. 102.—CAN, the strect.—MACDONELL v. Barrisit : lands, they acquire at once a right of 
h. s : . / CoLUuMBIA ExLecrnric Lty. Co. (1902), : suppor’ for the surface of the land 
- Slrect grading for ruilway— 9 B.C. RR, 542,—CAN. tuken.—DAViks ¢. JAMES Bay Ry. Co. 
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Sect. 1.—Natural right of support: Sub-sect. 1, A. 
(c) & (d).] 

& Drypool Gas Co. (1899), 80 L. T. 815; Trinidad Asphalt 

Co. v. Ambard, [1899] A. C. 594. Generally, Mentd. Syne 

v. Powell (1853), 2 EK. & B. 132; Holmes v. Powell (1856), 

8 Do. G. M. & G. 572; Todd ». Flight (1860), 9 C. B. N. 8. 

1151. -——- —-—-.]—-(1) Pltf. in 1824 built a house 
on certain waste, & in the following year obtained 
a grant from the Crown of the surface, excepting 
mines. ‘The house was about thirty yards from a 
quarry. In 1840 the tenant of the owner of the 
minerals, who claimed a right to take the minerals 
without making compensation for damage to the 
surface, began to get stone from under the house, 
in consequence of which & of the blasting opera- 
tions the house became untenantable. In 1853 
deft. cut away certain supports which had been left 
under the house, & the house fell in. The judge 
left the question to the jury, who found that pltf. 
had enjoyed the right of support for his house on 
the foundations on which it stood without inter- 
ruption for twenty years. On motion for a new 
trial, on the ground that the judge ought to have 
told the jury that the enjoyment was contentious 
& not as of right:—Held: the question was 
properly left to the jury. 

(2) Qu. : whether, independently of prescription, 
the owner of the surface has not a right to the 
vertical support of the subjacent strata, for the 
surface & for all reasonable buildings put upon it.--- 
RouErRsS v. TAYLOR (1858), 2 H. & N. 828; 27 
J. J. Ex. 173; 30 L. T. O. S. 4213 6 W. RR. 249; 
157 HK. RR. 34). 

Annotations :—-As to_(1) Consd. Dalton v. Angus (1881), 6 
App. Cas. 740. Refd. Allaway ». Wagstatt (1859), 29 
lL. J. Kx. 51. As to @) Consd. Duhon v. Angus (1881) 

Refd. Richards v. Jenkins (1868), 1 


Generally, Mentd. Constable +, 
kh. O98. 


1152. ---— —--.]—It must be taken as per- 


Nicholson 


fectly settled ground that as of common right the ! 


surface land has a right to be supported by sub- 
jJacent strata of minerals (LORD BLACKBURN).— 
DAVIS v. 'MREHARNE (1881), 6 App. Cas. 460; 50 
lL. J. Q. 3B. 665 5 29 W. R. 869, H. LL. 


«lnnotations :—Consd. Chapman v. Day (1883), 47 L. T. 7053 
Love v. Bell (1884), 9 App. Cas. 286; Marquiss r. Peaso 
& VPartnors (1888), 4 'T. L. R. 696; Butterknowle Colliery 
Co. v. Bishop Auckland Industrial Co-op. Co., [1906) 
A.C. 300: Thomson v. St. Cathurine’s Colloge, Cambridge, 
ete, {1919} A. C. 468; Westhoughton U. C. vr. Wigan 
Coal & Jron Co., (1919) 1 Ch. 159. Refd. Mundy v, 
Rutland (1883), 23 Ch. PD. 81; Pountney r. Clayton (1383), 
11 Q. B.D. 820; Consett Waterworks Co, v. Ritson (1888), 
22 Q. RB. YD. 318; Twycrould ¢. Chamber ony Co., 
[1802] W. N. 27; L. & N. W. Ry. t. Kvane, [1893] 1 
Ch. 16; Greonwell v Low Beechburn Coal Co., [1897] 
2Q. B. 165; New Shariston Collicries v. Westmoreland 
(1900), 73 L. J. Ch. 338, n.; Sitwell r. Londeshorough, 
(19051 1 Ch. 460, 


1158. Where minerals removed—-Duty to leave 
support.|—-ILUMPHRIES v. BROGDEN, No. 1150. ante. 

1154. —~-- Rights varied by express 
stipulation.|—-When the surface & the minerals 
belong to separate owners, the owner of the surface 
is primd facie entitled to the support of the sub- 
jacent strata; & the owner of the minerals is 
bound so to work the mines as to leave sufficient 
support for the surface ; but these rights may be 
varied by express stipulation. 

Where the deed which granted the surface 
reserving the minerals, contained only the provision 
that the grantor should have the collieries & coal 
mines, veins & seams of coal, together with free 


neeine © ae 








| 
| 
| 


| 


& full power and liberty at all times to work, sink, : 


dig for or win the same, & to drive drift or drifts, 


a a eel 


(1914), 26 0. W. R. Tats [1924] 
A. C. 1043.—CAN, 


l——~ —— Right to demand 
security against damage.J-——-A railway 
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make water-courses, or do any other act necessary, 
needful or convenient for the working, winning, 
obtaining or getting the same, paying to the 
grantee treble damages for loss or damage sus- 
tained by reason of the working of the mines :— 
Held: the terms of this reservation did not 
authorise the grantor to work the mines in such 
manner as to leave the surface without support.— 
SMART v. MORTON (1855), 5 E. & B. 30; 3C. L. R. 
1004; 24 L. J. Q. B. 260; 25 L. T, O. S. 97; 
1 Jur. N. 8. 825; 119 E. R. 393. 


Annotations :—Consd. Dugdale v. Robertson (1857), 3 K. 
J. 695; Allaway v. Wagstaff (1859), 4 H. & N. 681; 
Shafto v. Johnson (1863), 8 B. & 8. 252, n.; Wakefield v. 
Buccleuch (1867), L. Rt. 4 Eq. 613; Kadon v. Jeffcock 
(1872), lL. R. 7 Exch. 379; Hext v. Gill (1872), 7 Ch. App. 
699: Smith v. Darby (1872), L. R. 7 Q. B. 716; Aspden 
v. Seddon (1874), 10 Ch. APP: 396, n. Refd. Carlyon v. 
Hoveune eat 1H. & N. 784; Rowbotham v. Wilson 
anos 7L. J. Q. B. 61; Rogers v. he ba (1858), 2 
. & N, 828: Brown v. Robins (1859), 4 H. & N. 186; 
Westmoreland v. New Sharlsaton Colliery Co. (1898), 
79 L. T. 716; Consett Industrial & Provident Soo. v. 

Consett Iron Co., [1922] 2 Ch. 135. 


1155, —-— -——- —-—.]-—Priméd facie, where the 
ownership of the surface & of the minerals under it 
is separated, the owner of the surface has a right 
to support of the surface, & it is for the owner of the 
minerals to show that power has been given him 
to destroy this inherent right of the surface 
owner. 

If an owner of minerals intends when he parts 
with the surface to reserve a power to get the 
minerals in a way destructive of the surface, he 
ought to reserve that) power in unmistakable 
words. —HeExt v. GIL. (1872). 7 Ch. App. 699; 41 
L. J. Ch. 7613 27 L. I’. 291; 20 W. R. 957, L. JJ. 


«1 nnotations :—-Consd. Aspden rv. Seddon (1874), 10 Ch. App. 
396, n. Apprvd. Davis v. Treharne (1881), 6 App. Cas. 
460. Consd. Pountney v. Clayton (1883), 11 Q. LB. D. 820; 
Westmoreland v. New Sharlston Colliery Co. (1898), 79 
1. T. 716; Thomson v., St. Catharine’s College, Cambridge, 
ote., [1919] A. GC. 468; Welldon v. Butterley Co., [1920] 
1Ch. 130. Refd. Gill r. Dickinson (1880), 5 Q. B. D. 159; 
Love rt. Bell (1884), ® App. Cas, 286 ; Consett Waterworks 
Co. v. Ritson (1889), 64 1. J. Ch. 293 nw; G. W. Ry. v. 
Blades, (1901] 2 Ch. 684; Butterknowle Colliery Co. v. 
Bishop Auckland Industrial Co-op. Co., [1906] A. C, 305 ; 
Buttorley Co. »v. New Hucknall Colliery Co., [1900] 1 Ch. 
373 1. Rh. Comrs. ». Joicey (No. 2), [1913] 2 K. B. 580; 
Westhoughton U. CG. v. Wigan Coal & Iron Co., [1919] 
1 Ch. 159. Mentd. Eardley vr. Granville (1876), 24 W. lh. 
628; A.-G. «. Tomline (1877), 6 Ch. D. 750; Hall r. 
Kyron (1877), 4 Ch. D. 667; A.-G. for Isle of Man v 
Mylchreest (1879), 4 App. Cas. 294; Newington L. B. v. 

sottingham L. B. (1879), 12 Ch. D. 425 : Hedley v. Bates 
(1880), 49. J. Ch. 1705; Loosemore v. Tiverton & North 
Dovon Ry. (1382), 22 Ch. D. 25; Mid. Ry. v. Haunchwood 
Brick & Tile Co. (1882), 20 Ch. D. 552; Tucker rv. Linger 
1883), 8 App. Cas. 508; Robinson rv. Milne (1884), 53 
a J. Ch. 1070; Elwes v. Brigg Gas Co. (1886), 33 Ch. D. 
562; A.-G. 7 Welsh Granite Co. (1887), 35 W. RR. 617; 
Shafto tr. Bolekow Vaughan (1887), 34 Ch. D. 725; 
Glasgow (Lord Provost & Magistrates) vw. Farie (1888), 
13 App. Cas. 657; Shafto v. Bolckow, Vaughan & Eccl. 
Comrs. (1888), 4 T. L. R. 527; Jorsey tr. Neath Poor Law 
Union Grins. (1889), 22 Q. B. D. 555; Phillips r. Thomas 
(1890), 62 L. T. 793; Johnstone v. Crompton, [1899] 
2 Ch. 190; Re Constable & Cranswick (1899), 80 L. 'T. 
164; Groville tr. Hemingway (1902), 87 L. 'T. 443; Re 
Todd, Birleston & N. E. Ry., (1003) 1 K. B. 603; Leck- 
hamptun Quarries Co. vr. Ballinger & Cheltenham h. D.C. 
(1904), 68 J. P. 464; G. W. Ry. r. Carpalla United China 
Clay Co. & Clifden (1908), 99 L. T. 869; Skey vr. Parsons 
(1909), 101 L. T. 103; N. B. ak v. Budhill Coal & Sand- 
stone Co., 1910) A. C. 116; Dickens v. National Telo- 
hone Co., National Tclephone Co. ¢. Hythe Corpn. (1911), 
6 J.P. 557; Thornhill r. Wecks, [1913] 1 Ch. 438. 


1156. —-— ———.|— The owner of the sur- 
face of land does not by parting with the minerals 
under such land lose his common right of support, 
& in the absence of express power, or necessary 
implication in the conveyance, the grantee of the 








' minerals has no right to work them so as to let 


, co. ja entitled to demand security | ». 
net damage before permitting an ; 
Oining owncr to work | 

under the line.—-CALEDONIAN Ky, Co. ; 





BELHAVEN (LORD) (1857), 19 
unl. (Ct. of Sess.) 5; 29 Se. Jur. 380; 
3 Macq. 56.—SCOT. 


m. —— Icase of minerals —- Right 


minerals 


Part X.—SvUPPORT. 


down the surface. This obligation is not affected | 


by a 

for age to the surface.—NEW SHARLSTON | 
CoLLigRiges Co., Lrp. v. WESTMORLAND (EARL) 
Seiad aad 2 


aed c that compensation shall be payable | 


Ch. 443, n.; 73 L. J. Ch. 338, n.; | 
H. L.; affy. S. C. sub nom. WEST- : 


MORELAND (EARL) v. NEw SHARLSTON COLLIERY . 


Co., Lrp. (1899), 80 L. T. 846, C. A. 


Annotations :—Apld. Butterknowle Colliery Co. 7. Bisho 
Auckland Industrial Co-op. Co., [1906] A. C. 305. 
eard v. Moira Colliery Co., [1915] 1 Ch. 257. Consd. 
Thomson vt, St. Catharine’s College, Cainbridge, & Mappin’s 
Masbro’ Old Brewery, St. Catharine’s College, Cambridgo 
*. ltosso (No. 2) (1918), 118 L. T. 758. td. Weolldon 
v. Butterley Co., [1920] 1 Ch. 130. 


' the house built upon it. 
Dist eo: 


Consd. Consett In- . 


dustrial & Provident Soc. v. Consett Iron Co., [1922] 2 . 


Ch. 135. 
[1917} 1 Ch. 488. 


1157. ——— -j--Before 1757 the lord 
of a manor had the right to work mines & minerals 
under the waste lands of the manor so as to let 








Refd. Davies v. Powell Duffryn Steam Coal Co., | 


down the surface, provided enough pasturage was ° 


left to satisfy the rights of the commoners. By an 
inclosure Act of 1757 the waste lands were enclosed 
& allotted, & the lord of the manor was empowered 
to work-the mines & minerals under the allotments 
as fully & freely as he might have done if the Act 
had not. passed, & that without making or paying 
any satisfaction for so doing. A compensation 
clause in the Act provided that any damage done 


to an allottee by the exercise of the powers reserved | 


to the lord should be paid for by an assessment ' 
upon the occupiers of the other allotments :— ,; 
Held: upon the truc construction of the Act, the | 


common law right of the surface owners to the 
support of the surface was not taken away by 
express words or necessary implication. 

Whenever the minerals belong to one person & 
the surface to another, the law presumes that the 


surface owner has a right to support, unless the 


language of the instrument regulating their rights, 
ey other evidence, clearly shows the contrary 
(LORD LOREBURN, L.C.).—BUTTERKNOWLE COoL- 
LIERY Co. v. Bistioep AUCKLAND INDUSTRIAL 


CO-OPERATIVE Co., [1906] A. C. 805; 75 L. J. Ch. : 


“641; 041. 'T. 795; 705.2. 361; 22 T. L. R. 516, 
Hi. Ia. 3 
INDUSTRIAL CO-OPERATIVE Society, Urn. 
BUTTERKNOWLE COLLIERY Co., Lrp., [1904] 2 
Ch. 410, G. A. 
afn notations : —Distd. Butterley Co. cv. New Hucknall Colliery 
Ca, {191 Oj) A.C. 381. Consd. Beard v, Moira Colliery Co., 
11915) 1 Ch. 257; Jones v. Consolidated Anthracite 
Collicries & Dynevor, [1916] 1 K. B. 123; Davies ». 
Powell Duffryn Steam Coal Co., [1917] 1 Ch. 488; 
"Thomson cv. St. Catharine's College, Cambridge, ete., | 
11919) A. C. 468. Distd. Welldon v. Butterley Co., 11920) 
1 Ch. 130. Consd. Consett. Industrial & Provident Soc. 
vr. Consett Iron Co. 
Paget, [1908] 1 Ch. 
1158. ——- -——- Rights varied by necessary 
implication.|— New SHARLSTON COLLIERIES UCO., 
Lip. v. WESTMORLAND (HARL), No. 1156, ante. 
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[ 23 ]2 Ch. 135. Refd. Markham wv. . 


1159, --—— -——-.]—-Where the evidence showed ' 


that a seam of coal in a mine could not be worked 
without causing subsidence of the surface, & that 


this fact must have been known. to the partics & — 


their agents, the ct. refused to grant an injunction 
restraining the Icssees from working the coal so 
as to cause a subsidence of the surface. 
LAMPSON v. STAVELEY Coal & IRON Cu., Lr. 
(1908), 25 T. L. R. 136. : 

1160. —-—-- Minerals partly worked out by 





He Support retuined—Unicas waived.}— 
Vhen the owner of land grants a lease 
of the minerals he retains a right to 
support of the surface, unless an in- | 
tention that he is not to have that 
ie. made plain by the lease.— 
‘UAL Co,, LTD. v. SHRIV 
(193), 23 N. 4. L. R872 NZ 


pumped 
wor 


LOCKER- , 


affg. S. C. sub nom. Bisuop AUCKLAND | 
Ve. | 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (d). 


1162 i. Sublerrancan water — General 
rele. }—-Tenants under a mincrol lease 
out water, 
the minerals, & thereby 
caused a sit of the ground, & con- 
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previous lessee.]-—In 1895, pltf. purchased a piece 
of land, exclusive of the minerals thereunder, 
situated above a coal mine, & erected a house 
thereon. Before 1885, a considerable portion of 
the coal in the strata subjacent to pltf.’s prorenyy 
had been extracted by the then owners of the mine, 
but sufficient support was left for pltf.’s land & 
In 1885, defts. became 
the lessees of the subjacent seams, which the 
worked, until 1908, when, as the result of suc 
working, a subsidence of pltf.’s land took place, 
which caused damage to pltf.’s house. In an 
action against defts. for the damage so occasioned : 
Held: defts. were liable for the damage caused by 
the subsidence as increased by the condition of 
the superincumbent strata, notwithstanding that 
no subsidence would have taken place but for the 
previous excavation of the coal by the former 
owners of the scams.—MANLEY v. Burn, [1916] 
2 _ B. 121; 85 1. J. K. B. 505; 114 L. T. 127, 
C. A. 

Annotation :—Mentd. A.-G. v. Cory, Kennard ¢. Cory (1918), 

34 T. 1. 1. 621. 

Compare No. 1148, are. 

1161. Right of mineral owner to support from 
subjacent strata.|— Burrertiry Co., Lrp. v. NEW 
HUCKNALL COLLIERY Co., Lrp., No. 1197, post. 

Copyhold lands.|--—-Seec Corpyno.Lps, Vol. XIII, 
pp. 80, 81, Nos. 1019, 1021. 


(d) By Subterranean Water, Silt, Brine, cle. 
See, generally, WAVTERS & WATERCOURSES. 
1162. Subterranean water-—General rule.|—An 

owncr of land has no right at common law to the 
support of subterrancan water.—POPPLEWELL v. 
HODKLINSON (1869), L. BR. 4 Exch. 248 ; 38 1. J. Mx. 
126; 20 L. 'T. 578; 17 W. BR. 806, Ex. Ch. 
alnnotations :—-Consd. Jordeson vr. Sutton, Southecoatos & 
Drypool Gas Co., [1899] 2 Ch. 2173 English v. Motro- 
politan Water Board, [1907] 1 K. B. 588. Refd. Shelfor 
e. City of London Eleetric Lighting Co., Moux’s Brewery 
Co. v. City of London Kleetric Lighting Co., [1895] 1 Ch. 
287; Trinidad Asphalt Co. v. Aimbard, [1899] A. C. 594 5 
Salt. Union v. Brunner, Mond, (1906) 2 K. 1B. 822; aul 
v. Westlake, [1910] A. C. 197. 
1163. -- Flooded mine.|--—Euuior v. Norrit 
IGASTERN ty. Co., No. 1145, anfe. 
1164. Running silt.) - Pltf., was the owner of 
land with houses on it. The adjoining land 


' belonged to defts., a gas co., incorporated by 


special Act, with power to purchase land by agree- 
ment only, & subject to Gasworks Clauses Acts, 
1847 (c. 15) & 1871 (c. 41). Under their statutory 
powers defts. proceeded to excavate their laud for 
the purpose of erecting a gasometecr. In so doing 
they penetrated an underground stratum of 
quicksand, or sand loaded with stagnant water, 
geologically known as ‘running silt,’ which 
extended under pltf.’s land as well as their own the 


silt or sand largely preponderating over the water. 


In draining their excavation defts. withdrew a 
large quantity of the running silt. from under 
pitf.’s land & thus caused a subsidence of tho sur- 
face with consequent structural injury to his 
houses. ‘he liability of defts. to proceedings for 
any ‘‘ nuisance ”? caused by therm in the execution 
of their works was preserved by Gasworks Clauses 
Act, 1871 (c. 41), s. 0:—Held: pltf.’s land was 
supportel, not by a stratum of water, but by a 
bed of wet sand or running silt; & as defts. 
had caused the subsidence of pltf..s land by 


Pe a -e- ee ee eee 


sequent Injury to bulldings on the 

| surface :---Jield: the party who witb- 

| draws ao natural support or the artificial 

| support which has come in place of 
the nataral support, does so at his 
peril.-—BALv v. ALLOA COLLIERY Co. 
(1854), 16 Dunl. (Ct. of Seuss.) 879; 
26 Se. Jur. 437.—SCOT 


preparatory to 
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Sect. 1—Nalural right of support: Sub-sect. 1, A. 
(d) & B. (a).) 


A ERTS 


withdrawing this support they had committed an 

actionable nuisance at common law entitling plitf. 

to damages.—JORDESON v. SUTTON, SOUTHCOATES 

& DRYPOOL GAS Co., [1899] 2 Ch. 217; 68 L. J. Ch. 

457; 80 L. T. 815; 63 J. P. 692; 15 T. L. R. 

374, C. A. 

Annotations :—-Consd. English v. Motropolitan Water Board, 
1907] 1 K. B. 588. d. Batcheller v. Tunbridge Wells 
Gas Co. (1901), 84 L. T. 765; Salt Union v. Brunner, 
Mond, [1906] 2 K. 3. 822; Fletcher v. Birkenhead Corpn., 
11907) 1 K. B. 205. Mentd. Goldberg v. Liverpool Corpn. 
(1900), 82 L. T. 362; Home & Colonial Stores v. Colls 
(1901), 85 L. T. 701. 

1165. .|—By their special Act, which incor- 

porated Waterworks Clauses Act, 1847 (c. 15), 

defts. were empowered to ‘‘ make & maintain ” 





certain waterworks, including a shaft or well & | 


pumping station. By the authorised pumping 
operations, after the completion of the works, 
a bed of wet. running silt which lay directly under 


& formed the support of pltf.’s land was drawn. | 


away, & its abstraction caused a subsidence of 
pitf.’s house. Pitf. claimed compensation for 
injurious affection, & in the arbitration proceedings 
the umpire made an award in his favour. In an 


: 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


EASEMENTS AND PrRoFits A PRENDRE. 


These mines had for many years been connected 


: with one another by means of old underground 


channels & passages, which it was no longer possible 
to close, & they formed one large reservoir of brine. 
Into this reservoir there also found its way a certam 

uantity of other brine which came through 
issures in the soil from land outside pltfs.’ property, 
but a substantial portion of the brine therein was 
formed by the dissolution of pltfs.’ salt rock in 
the manner above mentioned. Defts., in the 
exercise of a licence to pump brine granted to them 
by the previous owner of one of pltfs.’ mines, 
pumped large quantities of brine from the said 
mine & from the reservoir & appropriated it for 
their own profit :—Held: defts. were not guilty 
of any actionable wrong in so doing, notwithstand- 
ing that they thereby abstracted salt which had 
formed part of pltfs.’ rock, & that the continuance 
of the pumping would cause fresh surface water to 
dissolve further portions of pltfs.’ rock into brine, 


' which in its turn would be abstracted by defts.’ 


action on the award :—IJIeld: pltf. was entitled ° 


to compensation by Waterworks Clauses Act, 1847 
(c, 15), ss. 6 & 12, as being a person injuriously 
affected, by the supplying & the maintenance, if 
not also by the construction, of the waterworks.— 
FLETCHER v. BIRKENHEAD Corpn., [1907] 1 K. B. 
205, 760L. J. K. B. 218; 96 L. T. 287; 71 I. P. 
111; 28 T. L. R. 1953; 51 Sol. Jo. 171; 51. G. BR. 
203, ©. A.; affg., [1906] 1 K. B. 605. 


Annotations :-— 
2 K. BR. 822. Mentd. Prince’s Pacent Candle Co. v. 
L. C. C., J 1908) 2 Ch. 526. 

1166. Pitch.|-- Where defts. by removing the 
lateral support of their land caused the asphalt 
or pitch which formed the main ingredient of 
pltf.’s land to melt) & ooze forth into their own 
land & thereupon appropriated it to their own 


. 


use :-——Held: an injunction was rightly granted : 


to restrain them, & damages were recoverable 
both for injury caused by subsidence of pltf.’s 
surface & for loss of the pitch.—--TRINIDAD ASPHALT 
Co, v. AMBARD, [L809] A. C. 504; 68 LL. JT. PLC. 
1145 811. Tk. (823; 48 W.R. 116, RP... 
Annotation :-~-Distd. Salt’ Union +. Brunner Mond, [1906] 
2K. 2B. 822, 
1167. Brine.]-—Pltfs. were the owners of a group 
of rock-salt. mines which had for many years been 
flooded with brine, by reason of the fact that the 


working of the mines had caused the ground above | 


them to subside, with the result that surface 
water found its way down to the beds of rock-salt 
below, where it} became saturated with the salt. 


ss 
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- (a). 


1168 i. Support from adjacent land -- 
Cfeneral ride.) —Pitf.’s house adjoining 
land & uwall thereon owned by deft. was 
damaged by deft. having negligently 


& i 


were rightfully 


Teld = 


fd. Salt Union ¢. Beinner Mond, [1906]. 


pumps.—Saur UNIon, Lrp. v. BRUNNER, MOND 
& Co., [1906] 2 K. B. 822; 76L. J. K. B. 55; 95 
L. T. 647; 22 T. L. It. 835. 


Annotation :—Retd. English v. Mctropolitan Water LDoard, 
(1907) 1 K. B. 588. 


B. Support of Land with Buildings. 
(a) In General. 


1168. Support from adjacent land—-General 
rule.|-— SMITH v. MARTIN (1672), 2 Wms. Saund. 
304; 85 KB. R. 1206. 

Annotations :-—Refd. Humfries ~. Brogden (1850), 15 Jur. 
124; Jeffnes vr. Williams (1850), 5 Kxch. 792. Mentd. 
Doe d. Norton v. Webster (1840), 12 Ad. & EL 442; 
Hewson r. South-Western Ry. (1860), 2.L. 1. 369 ; Simpson 
*. Dendy (1860), &§ (. B. N.S. 43835 Sinith v. Ridgway 
(1866), L. RR. 1, Exeh. 331; Buccleuch ¢. Metropolitan 
Board of Works (1870), L. It. 5 Exch. 221; A.-G. w. 

ee ers 2K.B. 8883 Karly vr. Drummond (1923), 

$9 . Je t. 1 e 


1169. —-- -—-~ .| -Pantripur v. Scorr, No. 


' 400, ante. 


1170. — -- ~- —.!— Suri v. KRENRICK, No. 831, 
‘ ante. 
1171. --— - — .j--In 1847 comrs. of sewers 


covered in an open drain, which was vested in 
them, at the request of an adjoining landowner. 
In 1872 a building was erected on the land next 
the drain. In 1883 the comrs. began to enlarge 
the drain, & in doing so, loosened the foundations 
of the building & let. down the wall. The jury 


_found that defts. were negligent in not putting 


| 


up proper struts to support the wall :-—lleld: 
defts. were liable for having let down the wall, 


: on the ground that one adjoining landowner must 


a i ne ey rs —_-~ 


PART X. SECT. 1, SUB-SECT. 1.— |. excavations to be made on bis land, . 
n consequence of the same which | 
made 
tf.’s house on adjoining land fell -— 
deft. was liable for the acts 
complained of.—~JOHNS t. 


execute works on his own land with reasonable 
care so as not. to Injure his neighbour’s property.— 


ar et ee Seis eiiiienerneed 





Re ee A, ace 


damages which pltf. had sustained—t be 
condition caused by W. baving been 
of . Neel by A. to remain & caure 

njury to pltf.—Fosrrk v. BROWN 
(1920), 18 ©. L. 1. 1—CAN, 


1168 v. -—-- --——..]-— The feuar 


the wall 


of 


excavated the soil & pulled down the 
wall :-—--J/eld : as deft. had not com- 
plied with Sydney Improvement Act, 


sect. 49, by shoring up & underpinning | 
been guilty of . 
ha (1882), | 


pitf.‘s house, ho hac 
negligence.—-CLANKY %. 
3N.8. W. 1. RR. 299.—AU 


1168 ii, «§—— —-- -.}—If an owner of 
land demise one part of it with a build- 
jng on it to one person, & subsequently 
demise an adjoining part. to another, 
the latter cannot cally deprive the 
fonner’s building of the lateral support. 
of the adjoining soil. — TANGYK ¢. 
Murerny (1890), 16 V. L. R. 101.—AUS. 


1168 iii. —-.}— Deft. caused 





(1890), 16 V. L. R. 729.—AUS. 


1168 iv. J—An excavation 
made in his land by deft. W., the 
predecessor in title of deft. A., extended 
to the boundary-line between his land 
«& that of pltf. 
was made, W. built a retaining wall 
for the purpose of providing support to 
pitf.’s Jand. This retaining wall got 
out of repair & failed to answer the 
purpose for which it was built, & as 
a result of this a subsidence of 
ltf.’s land occurred & the soil fell 
nto the excavation. Owing te the 
candition of the wall, this occurred after 
A. became the owner of W.’s 








Semmes 
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DELANEY | 
{ 
' 
] 
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After the excavation : 


Held: deft. A. was responviblo for the ° 


' & building stance in the street is not 


entitled to excavate, for the purpose 
of making a sunk area, in respect that 
the operation would be attended with 
danger to the adjoining tenement.— 
MURRAY or. JONINSTON (1834), 13 
Sh. (Ct. of Sess.) 119.—-SCOT. 


1168 vi. —— The owner of 
Jand has a natural right to the lateral 
support of the adjoining land, for his 





lan & buildings thereon.—JOHAN- 
XESRURG BOARD OF ExXxEcuTrokRa & 


Treat Co., Ltn. «. Victoria BUILDING 
Co., Lip. (18941), 1 O. KR. 43.—S. AF. 

na. --— Right recognised by 
Roman-Dutch Lauw.]—~The Roman- 





Part X.—SvuPPoR’. 


HILL v. Cook & LINCOLN SEWERS Comrs. (1886), 

2 T, L. R. 404, C. A. 

1172. ——- House newly erected.|—-SLiNnGsRy 
v. BARNARD (1616), 1 Roll. Rep. 430; 81 E. R. 
586. 

Annotations :-—Folld. Brown v. Windsor (1830), 1 Cr. & J. 
20. Consd. Dalton r. Angus (1881), 6 App. Cus. 740. 
Refd. Jeffries v. Williams (1850), 5 Exch. 792; Bonomi 
v. Backhouse (1858), E. B. & E. 622. 

1178. -|— WILDE v. MINSTERLEY (1639), 
2 Roll. Abr. 564, tit. Trespass I., pl. 1; cited 
12 Q. B., at p. 743. 

Annotations :-—Consd. Wyatt v. Harrison (1832), 3 B. & Ad. 
871; Humphries r. Brogden (1850), 12 Q. B. 739; 
Dalton v. Angus (1881), 6 App. Cas. 740. Refd. Dodd v. 
Holme (1834), 1 Ad. & El. 493; Jeffries v. Williams 
(1850), 5 Exch. 792; Rowbotham v. Wilson (1857), 8 
EK. & B. 123; Hunt v. Peake (1860), John. 705. Mentd. 
Bower v. Peate (1876), 1 Q. B. D. 321. 


1174. - | —PALMER v. FLESHEES (1663), 
1 Sid. 167; 1 Keb. 625; 82 BE. R. 10385; sub nom. 
PALMER tv. FLETCHER, 1 Lev. 122. 


Annotations *--Consd. Wheeldon v. Burrows (1879), 12 Ch. D. 
3t; Allen v. Taylor (1880), 16 Ch. D. 355. Apprvd. 
Dalton v. Angus (1881), 6 App. Cas, 740. Refd. Tenant. 
v Goldwin (1704), 2 Ld. Raym. 1089; Compton v. 
Richards (L814), 1 Price, 27; Swansborough vt. Coventry 
(1832), 9 Bing. 305; White vr. Bass (1862), 7H. & N. 722; 
Robinson v. Grave (1872), 27 L. T. 648; Ellis v. Man- 
chester Carriage Co. (1876), 2 CG. P. oD. 133) Russell +. 
Watts (1885), 10 App. Cas. 590; Birmingham, Dudley 
& District Banking Co, ». Ross (1888), 38 Ch. D. 295; 
Myers v. Catterson (1889), 59 L. J. Ch. 315; Phillips v. 
Low, 11892] 1 Ch. 473; Smith +. Hancock, [1894] 2 Ch. 
$77 5 Broomficld », Williams, [1897] 1 Ch. 602; Hansford 
vr. Jago, [1921] 1 Ch. 322. 

1175. ereceicas -—.|— STANSELL v. JOLLARD (18033), 

1 Selwyn’s N. P. 11th ed., p. 457; cited 5 Exch. 

at p. 796; 155 E. R. 349. 

-{nnotations :-—Distd. Woodall v. Hingley (1866), 11 L. T. 
167. fd. Rogers », Taylor (1838), 30 L. T. O. 8. 321: 
Hide v. Thornborough (1846), 2 Car. & Kir. 250 ; 

Humparies v. Brogden (1850), 12 Q. B. 739: Solomon v, 

Vintners’ Co. (1859), 4 H. & N. 585; Dalton oe. Angus 

(1881), 6 App. Cas. 7.10. 
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1176. ----— —~—-.|--Wyarr v. Iannison, No. 
1113, ante. 
1177. --— ~.J|—(1) Two. persons having 


adjacent lands, the one builds a house at the 
extremity of his land; the other afterwards 
excavates his own soil near to, but without. touch- 
ing, the ground so buill upon. Qu. : whether the 
party making such excavation is bound to see that. 
us neighbour's foundations be not thereby 


weakened ;_ & whether, if they be so. he is guilty - 


of an actionable negligence in having so used his 
awn. soil without protecting that of his neighbour, 
uthough no negligence be shown in the mode of 
“arrying on the work. 

(2) Supposing him not to be liable in the case 
af a newly built house ; qu.: whether he would 
2¢ so if the house had stood twenty years before 
he excavation was made. 
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Refd. Dalton rv. Angus (1881), 6 App. Cas. 740. As to (3) 
Consd. Humphries v. Brogden (1850), 12. Q. B. 739; 
Gayford v. Nicholls (1854), 702. 
¢. Christ’s ri sere (1842), 2 Dowl. N. S. 164; 
v. Kenrick (1849), 7 C. B. 5153; Submarine Telegraph Co. 
v. Dickson (1864), 33 L. J. C. P. 139; Richards v. Jenkins 
(1868), 18 L. I. 437; Solby ev. Whitbread, (1917) 1 K. B. 


1178. —— --—.]—Deft. engaged a contractor 
to build a warehouse for him on his, deft.’s, pre- 
mises. The contractor’s workmen made a deep 
excavation for the foundation of the warehouse on 
deft.’s land, close to the boundary line, between 
deft.’s & pltf.’s premises. In consequence of the 
excavation, pltf.’s yard wall adjoining gave way 
& fellin ; & the workmen, without any directions 
from deft., carried off the materials of the fallen 
wall. Pitf.’s house was also injured by the excava- 
tion. Neither the house nor the wall had been 
built ten years, & pltf.'s premises were not entitled 
to any support from deft.’s land. In an action 
by pltf. against deft. for wrongfully & negligently 
excavating to the injury of pltf's premises, & 
for wrongfully carrying away the materials of the 
wall, the judge told the jury that as deft. was in 
possession of the land atjoining pltf.’s, he was 
answerable for the wrongful acts of any person 
allowed by deft. to go upon his premises for the 
purpose of crecting the warchouse there; & that 
the existence of any contract between the con- 
tractor & deft. was immaterial ; & that if the jury 
should be of opinion that the workmen, whilst 
they were on deft.’s land by his permission, for 
the purpose of erecting the warehouse, had, from 
want of due care, injured pltf.’s wall & buildings, 
& had carried away from deft.’s land matcrials 
belonging to pltf., deft. was liable for the injuries 
arising from their acts :—Held: the direction was 
wrong; the action was not: maintainable without 
proof that pltf.’s premises were entitled to support 
from deft.’s land; & deft. could not be liable, 
though the acts were done on his premises, the 
workmen committing them not. being his servants. 
& the acts not being done by his direction. —GAyY- 
FORD uv. NICHOLIS (1854), 9 HKxeh. 7023; 2 C. TR. 
1066; 231. J. Mx. 205; 18 J.P. 4403 156 6. RR. 
301; sub nom. NICHOLLS v. GAYFORD, Saund. & 
M. 30; 23 L. T.O.S. 96; 2 W. RR. 453. 





Annotations: Consd. Dalton v. Angus (1881), 6 App. Can. 
ae Refd. Clothier ». Webster (1862), 12 (. B. N.S. 
1179. —-- .j--RoGers uv. TayLtor, No. 1151, 

. ante. 
1180. —-—- House built adjacent to excavated 


(3) Where it is alleged & proved that deft. so. 


1egligently, unskilfully, & improperly dug his own 
soil that pltf.’s house was thereby injured, an action 
les: & although it be shown that the house was 
nfirm, & could at all events have stood only a few 


nonths, still pltf. may recover in proportion to the - 


oss actually suffered, if the jury find that the injury 
© the house was the consequence of deft.’s 
1egligence ;_ & in determining the question of 
legligence, the jury ought to consider the state 
uf pltf.’s house.—Dopp v. HoLME ( 1834), 1 Ad. & 
41.493; 3 Nev. & M. K. B. 739 ; 110 BE. R. 1296. 
tnnotations :-—.18 to (1) Refd. Humphries r. eowden a 1 oa) 


12 Q. B. 739; Bibby r. Carter (1859). 4 H 
4s tu (2) Distd. Woodall r. Hingley (1866), 14 L. 
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Jutch law recognises a right of lateral | 
wpport for land & buildings as between ! 
joining tenements.—PnilLuirs  t. 
OUTH AFRICAN INDEPENDENT ORDER 
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-~—— Old & defertive wall.) -An 
old retaining wall built on a sloping 
piece of ground belonging to A. Was 
the boundary of his property. 
excavations by B. the adjoining pro- 
prictor, on his own ground, within five 


land -Excavation known to defendant.|-—VItf. 
was owner of a house erected in 1834 on solid 
ground. Previously to the building of the house 
a portion of the minerals had been gotten under 
a garden which adjoined the house. Jn 1838 a 
portion of the minerals was gotten under deft.'s 
land which adjoined the garden. In 1855 deft. 
commenced getting out the rest of the minerals 
under his land. In 1857 pltf.’s land sank, & the 
house was injured by deft.’s mining operations, 
It was found by the jury that the sinking of plItf.’s 
Jand was caused by deft.’s workings ; that some 
damage would have happened, but not to the same 
extent. if the garden ground had been left solid ; 
that deft knew of the excavations under the 
garden; that the land would have sunk in just 
the same whether there was a house on it or not 3 
& that the damage to pltf.’s house by the sink- 
ing was £300, £250 occasioned solely by deft.’s 
fect. of the wall, a portion of the wall 
from its foundation fell into B.'s 
ground which at the point in question 
sloped Gown from the wall at a steep 


gradient. <A. brought an action for 
damages against B.i—Weld: it had 
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Sect. 1—Natural right of support: Sub-sect. 1, B. 
(a) & (0b) & C.3 sub-sect. 2.) 


workings, & £50 damages caused in part by the ex- 
cavation under the garden :—Held: (1) inasmuch 
as the sinking of pltf.’s land was in no way caused 
by the weight of the house, pltf. was entitled to 
recover whether he had acquired a right to support 
for his foundations by deft.’s soil or not; 

(2) although the excavation under the garden con- 

tributed to the extent of £50 to cause the damage 

pltf. was entitled to the whole £300, because, if 
deft. had not done the wrongful act complained of, 
no part of the damage would have occurred. 

(3) Semble: after twenty years a house ca Vigan 

a right to the lateral support of the soil around it 

BROWN v. RosBINns (1859), 4 H. & N. 186; 28 

L. J. ix. 250; 157 E. R. 809. 

Annotations :—-As to (1) Distd. Angus v. Dalton & H.M.’s 
Works & Public Buildings Comrs, (1877), 47 L. J. Q. B. 
163. Refd. Hunt v. Peake (1860), John. 705; Stroyan 
v. Knowles, Hamer v. Same (1861), 6 H. & N. 454; Bir- 
mingham Corpn. v. Allen (1877), 6 Gh. D. 284. As to (2) 
Refd. Richards v. Jonkins (1868), 18 L. ‘I’. 437; A.-G. v. 
Conduit Colliory Co., [1895] 1 Q. 1. 301. As to (3) Refd. 
Hunt v. Poako (1860), John. 705; Stroyan v. Knowles, 
Hamer v. Same (1861),'6 H. & N. 454. 

1181. —-—- Railway works.|—E.uiot v. Nort 

IGASTERN Ry. Co., No. 1145, ante. 

1182. Support from subjacent land.|—~ toGErs 

v. TAYLOR, No. 1151, ante. 

1188. ——-.|-—ELiior v. Nortn Eastern Ry. 

Co., No. 1145, ante. 

1184. Grant by common owner.|-— RicHARDS 

v. JENKINS, No. 224, ante. 


emees 
e 


(6) Increase of Weight. 
1185. Weight of building nt contributing to 
subsidence-——House erected more than twenty years.] 
me toe v. ROBINS, No. 1180, ante. 


HASEMENTS AND Prorits A PRENDRE. 


fully conducted, & the buildings did not con- 
tribute to the subsidence. In Aug. 1855, pltf. 
brought an action against deft.:—Held: (1) he 
was entitled to recover damages in respect of the 
deterioration in value of the manufactory, the 
machinery broken, the increased expense of keep- 
ing it in repair & working order, & the diminished 
profits both in respect of his occupation before & 
after the purchase; (2) the devisees of C. might 
maintain an action for the injury to their reversion 
during the subsistence of the lease as trustees, & 
for the benefit of the vendee.—STROYAN uv. 

KNOWLES, Hamer v. SAME (1861), 6 H. & N. 454; 

80 L. J. Ex. 102; 3L. T. 746; 9 W. R. 615; 158 

KE. R. 186. 

Annotations :—48 to (1) Refd. Wakefield v. Bucclouch (1867), 
L. Rt. 4 Kq. 613; Richards v. Jonkins (1868), 18 L. T. 437 ; 
Lamb v. Walkor (1878), 3 Q. B. D. 389; A.-G. v. Conduit 
Colliery Co., [1895] 1 Q. B. 301; Manchester Corpn. v. 
New Moss Colliery, [1906] 1 Ch. 278. Generally, Mentd. 
Woodall v. Hingley (1866), 14 L. T. 167. 


1188. .|—SMirH v. THACKERAH, No. 1147, 


ante. 

1189. Weight of building contributing to sub- 
sidence—Effect on grant of support.|—-G., the 
owner of certain land, sold it in lots, subject to 
conditions, by which the purchaser of lot 6 was 
required to covenant to build according to a certain. 
elevation. Pltf., who was the purchaser of thc 
adjoining lot 7, altered, with G.’s consent, an old 
building standing on such lot, by raising its wall 
several feet on the next side to lot 6. Deft., who 
was the purchaser of lot 6, excavated the land as 





| required to build according to the said conditions, 


& in consequence of this pltf.’s building fell :— 
Held: as the excavations were authorised by the 
conditions of sale, & were made thercfore with the 
licence of G., the vendor, pltf. could not sue for the 
injury he had sustained by his building being so 
deprived of the lateral support of the land in 


! lot 6. 


pees —~— ———,]—IJUNT v. PEAKE, No. 1144, 
ante. 
1187. .—-— House erected within twenty years.| ° 


—Where the working of mines, in however careful 
& manner, has caused a subsidence of the adjacent 
land, the owner is entitled to recover in respect of 
damages to buildings thereon, although erected 
within twenty years, provided their weight did 
not. contribute to the subsidence. 

In 1833, » manufactory was erected on a close, 
& in 184], & between that time & 1849, the build- 
ings were enlarged. In Mar. 1842, the close & 
buildings, which were leased for a term which 
expired in Oct. 1851, were conveyed in fee by S. 
the owner, to (. C. died in 1849, & in Nov. 1851, 
the devisees under his will conveyed the close & 
buildings to pltf. in fee, who before 1849 was 
assignee of the term & occupied the buildings. 
In 1849 & 1850 defts., in getting coal from their 
mines, near but not immediately adjoining the 
close, caused the surface to subside, by which the 
buildings were injured. The devisees of C. did 
not thereby, in fact, sustain any damage, inasmuch 
as they incurred no expense, & continued to receive 
the full rent for the premises, & upon the sale 
thercof obtained the full valuc, without reference 
to any injury thereto, of which they were ignorant, 

y the mining operations. Subsequently to the 
sale to pltf., the working of the mines under lands 
near to but not adjoining the close on which the 
buildings stood, occasioned a further subsidence. 
No damage was done by the working of the mines 
subsequently to July, 1852, but the subsidence of 
the ground continued, the consequence of the 
previous mining operations. The mining was skil- 
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Semble: pitf., assuming he had the right to such 
support, lost it by raising the old wall & so increas- 
ing the superincumbent weight.—MURCHIE v. 
BLACK (1865), 19 C. B. N.S. 190; 341. J. C. P. 
337; 12 L. T. 735; 11 Jur. N.S. 608; 13 W. KR. 
896; 144 E.R. 789. 


C. Support of Building by Building. 

See, generally, NEGLIGENCE; Sect. 2, sub-sect. J, 
('., post. 

1190. No natural right—-Owner must shore up 
his own building.|—Case by a reversioner of a 
house against the owner of the adjoining house, for 

ulling it down without. shoring up pltf.’s louse, 
in consequence whercof it was impaired, & in part 
fell down :— Held: as pitf. had not alleged or proved 
any right to have his house supported by deft.’s he 
was bound to protect himself by shoring, & could 
not complain that deft. had neglected to do it.— 
PEYTON v. LONDON CORPN. (1829), 9 B. & C. 725 ; 
109 E. R. 269; sub nom. PEyron v. St. THOMAS’S 
HosprraL (GOVERNORS), 7 L. J. O. S. K. B. 322. 
Annotations :—Distd. Brown cv. Windsor (1830), 1 Cr. & J. 

20; Humphries v. Brogden (1850), 12 Q. B._739. Consd. 

us v. Dalton (1878), 4 Q. BR. D. 162. Refd. Jeffries 

v. Williams (1850), 5 Kxch. 792; Rogers’v. Taylor 1858), 

con & N. 828; Solomon v. Vintners’ Co. (1859), 4 H. & N. 


1191. —— Reasonable care in removing.|-— 
Where notice was given to the occupier of adjoining 
premises of an intention to pull down & remove the 
foundations of a building, on part of the footing 
of one of the walls of which one of the walls of such 
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been proved (hat the wall was old & 
defective & that while B.’s operations 
were the proximate cause of tho fall, 


adjoining premises rested:—Held: the party 
they were not of such a character as | DERSON (1884), 11 R. (Ct. of Sess.) 520; 
to have injured a properly constructed |; 21 Se. L. HK. 385.—SCOT. 


wall.—CANPBELL’s TRUSTEES t. HEN- | 


Part X.-—SUPPORT. 


giving the notice was only bound to use reasonable | 
ordi care in the work, & was not bound in | 
any other way to secure the adjoining premises | 
from injury, although, from the peculiar nature | 
of the soil, he was compelled to lay the foundation 
of his new building several feet deeper than that | 
of the old.—MASssEY v. GOYDER (1829), 4 C. & P. . 
161. 


Annotations :-—Consd. Angus v. Dalton (1877), 3 Q. B. D. 
85. Mentd. Nicholson v. Brooke (1848), 2 Exch. 213. 


1192. -|—In 1803, 
built against the pine end wall o 
permission. In 1829, deft. made an excavation 
in a careless & unskilful manner, in his own land, 
near to his pine end wall, by which he weakened 
his pine end wall, &, consequentially, injured the 











Pee house was | 
deft.’s house, by 


maintainable for this injury.— BROWN v. WINDSOR 
(1830), 1 Cr. & J. 20. 


Annotations :—Reid. Dal 
740. Mentd. Smith v. Kenrick (1849), 


1193. 


ton v. Angus (1881), 6 App. Cas. 
7C B. 515. 


Effect of want of knowledge. |— 








The mere circumstance of juxtaposition docs not | 
render it necessary for a person who pulls down his : 


wall to give notice of his intention to the owner of 
an adjoining wall. Nor, if he be ignorant of the 
existence of the adjoining wall, as where it is under- 
ground, is he bound to use extraordinary caution 
in pulling down his own.—CHADWICK v. TROWER 
(1839), 6 Bing. N. C. 1; 8 Scott, 1; 8 L. J. Ex. 
286; 133 E. R. 1, Ex. Ch. 3; previous proceedings, 


sub nom. TROWER v. CHADWICK (1836), 3 Bing. | the continuance of something that is not a right 


N.C.334. 0 
Annotations :—Distd. Bradbeo v. Christ’s Hospital (1842), 

2 Dowl. N.S. 164; Huinphries ». Brogden (1850), 12 Q. B. 

739. Apld. Bonomi v. Backhouse (1858), K. B. & K. 622. 

Consd. Southwark & Vauxhall Water Co. v. Wandsworth 
Board of Works, [1898] 2 Ch. 603. Refd. Libbey v. Cartor 
(1859), 7 W. R. 193; Dalton v. Angus (1881), 6 App. Cas. 
740; Fairbrother v. Bury R. S.A. (1889), 37 W. RR, 544. 
Mentd. Metcalfe v. Hethorington (1855), 11 Exch. 257; 
Sub-Marine Telegraph Co, v, Dickson (1864), 15 C. B. N.S. 
759; Fletchor v. Rylands (1866), L. HR. t Exch. 265. 


1194. ~——.|—Pltf., in his declaration, 
complained that he, being possessed of a certain 
dwelling-house, & deft. being also possessed of a 
certain other dwelling-house next adjoining that 
of pltf., deft. proceeded to pull down his house for 
the purpose of re-building another house on the 





site thereof; & that deft.’s contriving, ete., by | 


his 4 kme a y ‘A oF ga ; 8 ° 
workmen, etc., behaved & conducted himself : house, which had not been taken by the co., was 


so carelessly, negligently & improperly in & about 
digging & clearing the ground for the foundation 
of the house so built on the site of his first mentioned 
house, & in & about underpinning the party wall | 
between that house & the house of pltf., ctc., that | 
by & through the carelessness, etc., of deft. & his 
agents, the party wall, & all the walls, floors, 
beams, etc., of the house of pltf. were greatly sunk, 
cracked, weakened, & injured, etc. :—Held: the ' 
declaration disclosed a good cause of action, for 
that deft. had no right to underpin the party wall 
either partially or wholly, unless that could be | 
done without injury to pltf.’s house, even although 
it might be doubtful whether the interests of the 
parties were several, or whether they stood in the | 
relation of tenants in common.—BRADBEE v. ° 
Curist’s Hosprran (1842), 4 Man. & G. 714: 
2 Dowl. N. S. 164; 134 BE, R. 294; sub nom. 
BRADBEE v. LONDON CorRPN., 5 Scott, N. R. 79; 
lL. J.C. P. 209. 
ee i Menta. R. cv. Longton Gas Co. (1860), 29 
1195. —--.| --(1) A water co. in exercise — 
of statutory powers laid down pipes under the 
surface of a street, & the highway authority of the 
district afterwards, in exercise of the power in that 
behalf given by Metropolis Management Act, 
1855 (c. 120), s. 98, proposed to lower the surface 





| 
| 
| 
I 
| 
house of pltf. :—Held: an action on the case was | 
| 
| 
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of the street, & to do so without altering or dis- 
turbing the position of the pipes, but so as to leave 
only a few inches of soil over them. In an action 
by the water co. to restrain the highway authority 
from lowering the surface of the street) without 
at the time lowering the pipes of the co. to a 
corresponding depth under the new surface :— 


| Held: the above sect. did not impose upon the 


highway authority, when exercising the power 
thereby given to them of altering the level of 
a street, any express or implied duty to exercise 


| also at their own expense the power by the same 
i sect. given of altering the position of the pipes 


thereunder, for the benefit of the water co., in a 
case where the highway authority did not require 
for their own purposes to interfere with such pipes. 

(2) Pitfs. can have no higher claim to considera- 
tion at the hands of defts. than the owner of a 
house, for which no right of support from the 


| adjoining house had been acquired, would be 


entitled to claim against the adjoining owner, 
who in pulling his own house down withdraws 
support to which his neighbour is not entitled. 
It is clear in such case that, though the pulling- 
down owner must be careful to interfere as little 
as possible with the adjoining house, he is cer- 
tainly not. called upon to take active steps for its 
protection, as, for instance, by shoring it up. 
There is a broad distinction between exercising 
a right with reasonable care so as not to do avoid- 
able damage, & taking active measures to insure 


in the adjoining owner (COLLINS, L.J.).—SouTIL- 

WARK & VAUXHALL WATER Co. v. WANDSWORTIL 

Boarp oF Works, [1898] 2 Ch. 603 3; 67 1. J. Ch. 

6573; 70 1. RT. 1323 62 J.P. 758; 47 W. R107; 

M4T.L. R576, CO. A. 

Annotations : --As to (2) Refd. Kast Fromantle Corpn. ov. 
Annois (1901), 71 L. J.P. ©. 395 Asha G. N. Dice. & 
Brompton Ry. (1903), 67 J. 1. 417. Cenerally, Mentd. 
Jordeson v. Sulton, Southcoates & Dry pool Gas Cu., [1899 
2Ch. 217: Roberts v. Charing Cross, Huston, & Hampstoad 
Ry. (19038), 87 TL. T. 732; The Johannesburg, [1907] 1. 65. 
1196. Compensation for negligently removing 

house—Under statutory powers.|-~ A railway co, 

for the purposes of their undertaking took certain 


: houses standing in a row & structurally connected 


with the adjoining tenemcnts. In removing one 
of such houses the stability of the neighbouring 


iinpaired, & the owners sustained damage as well 
to that house as to others in their occupation. On 
bill filed for an injunction, it appearing that by 
due precaution such damage inight have been 
avoided :—eld: an injunction was rightly 
granted, the case not being one for compensation 
under Lands Clauses Consolidation Act, 1845 
(c. 18), s. 68, & an inquiry as to damages would be 
directed.—BIscoE v. GREAT EASTERN Ry. Co. 
(1873), L. R. 16 Inq. 636 3 21 W. RR. 902. 

Damage to party wall.;—Sce BouNDARIES, Vol. 
VIL, p. 302, Nos. 250, 251. 

Right to build on wall.|-—Sce BouNDARIKS, Vol. 
VIT., p. 208, No. 221. 


SUB-SECT. 2.—EXCLUSION OF RIGHT OF SUPPORT. 


Sec, generally, MINES. 

1197. General rule --By express permission or 
clear implication.!-- Jn order to displace the com- 
mon law right of support, there must be either 
express permission or clear implication. But 
where in the case of leases of an upper stratum & 
of a lower stratum of coal it is knowledge common 
to the lessees of both strata that the lower stratum 
cannot be worked on the usual & most approved 
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Secl. 1.—Natural right of support: Sub-sect. 2. | 


Sect. 2: Sub-sects. 1, 2 & 3, A. B. & C. 
Sect. 3: Sub-sect. 1.] 


system without causing subsidence of the upper 
stratum, & provision is made for indemnity against 
physical damage caused by such working, an 
injunction will not be granted to prevent the 
working of the lower stratum.—BUTTERLEY Co., 
lap. ve. NEw HuUCKNALL CoOLLInRY Co., L‘D., 
[1910] A. C. 381; 79 I. J. Ch. 411; 102 L. T. 
ee A T. L. R. 415, H. L. 3 affg., [1909] 1 Ch. 
Annotations :—Apld. Locker-Lampson_v. Staveley Coal & 


Iron Co. (1908), 25 T. L. 1. 136.  Folld. Beard v. Moira 
Colliery Co., 119135]1 Ch. 257. Apld. Jones v. Consolidated 


Anthracite Collicrios & Dynevor, [1916] 1 K. B._123. 
Folld. Wolldon v. Butterley Co., [1920] 1 Ch. 130. S 
Davies v. Powell Duffryn Steam Coal Co., [1917] 1 Ch. 


488; Thomson v. St. Catharinc’s College, Cambridge 
ote.,’ [1919] A. C. 4683 Consett Industrial '& Provident 
Soc. v. Consett Iron Co., {1922] 2 Ch. 135. Mentd. 
Broken Hill Proprictary Co. ». Poninsular & Oriental 

Sitcam Navigation Co., {1917} 1 K. LB. 688. 

1198. -——- -—— .]~—-The common law right of 
support may be displaced by express provision or 
by necessary or clear implication (SWINFEN EaDy, 
L.J.).—-Brarnp v. Mora CoLLrery Co., Liap., 
f1915) 1 Ch. 257; 84 L. J. Ch. 1553; 112 L. T. 
2273; 59 Sol. Jo. 1038, C. A. 

Annotations :— Refd. Davies +r. Powell Duffryn Steam Coal 
Co, (1017) 1 Ch. 488. Mentd. Consett, Industrial & 
Providcat Soc. v. Consett lron Co., 1922) 2 Ch. 135. 

By statute—Under Inclosure Acts.|— See 
Commons, Vol. XI., pp. 63-68, Nos. 898-012, 
9I7T—Y1Y. 

By custom.!-—-See Cusrom Vol. 
XVII., p. 18, Nos. 187, 188. 

By instrument severing soi! 
Sce MINES. 


& USAGES, 


from minerals. |—- 


Nicr. 2.--EASEMENT OF SUPPORT. 
SuB-SECT. 1.—-NATURE OF HASEMENT. 
1199. Distinction between vertical & horizontal 
support.|—-ROwWBOTHAM v. WILSON, No. &, ante. 
1200. Whether negative easement.|-— DALTON 
vw. ANaus, No. 4, ante. 
1201. -——-..|--GRratr NORTHERN Ry, 
INLAND REVENUE Comns., No. 04, arte. 
1202. Similar to natural right.|-- BACKHOUSE 
«. Bonomi, No. 1140, ante. 
1203. - —--.| — DALTON v. ANGuUs, No. I, ante. 
1204. --—-.--.] -- GREENWELL v. Low BEECHBURN 
CoaL Co., No. 1377, post. 


Co. iv. 


re 


SUB-SECT. 2.—ACQUISITION OF KASEMENT. 
By express grant.!---See Part ITI., Seet. J, ante. 
rAd implication of law.|— Sce Part IIL, Sect. 2, 

ante. 
By prescription.|—-Sce Part ILI., Sect. 8, ante. 
By statute.|—See Part I1J., Sect. 4, ante. 


HASEMENTS AND PrRorFits A PRENDRE. 


SuB-sSEcT. 3.—EXTENT OF EASEMENT. 
A. Support of Buildings by Adjacent Land. 
1205. Whether buildings entitled to support— 
General rule.|——DALTON v. ANGUS, No. 4, ante. 
1206. ——- Ancient house.}—- PALMER v. 
FLESHEES (1664), 1 Sid. 167; 1 Keb. 625; 82 
E. R. 1035; sub nom. PALMER v. FLETCHER, 1 
Lev. 122. 
Annotations :-—Consd. Wheeldon v. Burrows (1879), 12 Ch. D. 
31; Allen v. Taylor (1880), 16 Ch. D. 355. Apprvd. 
Dalton v. Angus (1881), 6 App. Cas. 740. Refd. Tenant 
». Goldwin (1704), 2 Ld. Raym. 1089; Compton v. 
Richards (1814), 1 Price, 27; Swansborough v. Coventry 
1832), 9 Bing. 305; White v. Bass (1862), 7 H. & N. 722 ; 
2obinson v. Grave (1872), 27 L. T. 648; Ellis v. Man- 
chester Carriage Co. (1876), 2 C. P. D. 13; Russell ¢v. 
Watts (1885), 10 App. Cas. 590; Birmingham, Dudley 
District. Banking Co. v. Ross (1888), 38 Ch. D. 295 ; 
Myers v. Catterson (1889), 59 L. J. Ch. 315; Phillips v. 
Low, [1892] 1 Ch. 47: Smith o. Hancock, {1804} 2 Ch. 
377: Broomfield v. Williams, [1897] 1 Ch. 602; Hansford 
v. Jago, [1921] 1 Ch. 322. 


1207. —-— —--~.] —WyatTr v. Harrison, No. 
1143, ante. 
1208. -—-— House built more than twenty years. | 


—STANSELL v. JOLLARD (1803), Selwyn’s N. P. 
11th ed., Vol. 1., p. 457; cited 5 Exch. at p. 796; 
155 KE. R. 349. 

Annotations :-—Distd. Woodall v. Hingley (1866), 14 L. T. 
167. Consd. Dalton v. Angus (1881), 6 App. Cas. 740. 
Refd. Hide v. Thornborough (1846), 2 Car. & Kir. 250; 
Humphries v. Brogden (1850), 12 Q. B. 739; Itogers rv. 
Taylor (1858), 30 2 T. O. & 321; Solomon tr. Vintners’ 


Co. (1859), 4 H. & N. 585. 

1209. —-—- ——-.]|—LmE v. THORNBOROUGH, 
No. 1469, post. 

1210. -—-— —~—..]--RogErs +. Tay.or, No. 
115], ante. 

1211. —-— House built twenty years.|— Dopp 


v. Hotme, No. 1177, ante. 


1212. --—-- ——-—.]—--Brown v. Ronins, No. 
1180, ante. 
1218. Grant by common owner.)}-—Suv- 





BROOK v. TUFNELL, No. 225, ante. 
1214. Warranty of support---Grant of land for 


building purposes.|— CALEDONIAN Ky. Co. v. 
Sprot, No. 256, ante. 

1215. -—~- —-—.]-—-Sippowns v. Snort, No. 258, 
ante. 

1216. —-- -—-..|— Rigny v. BEenNetr, No. 


259, ante. 


B. Support of Buildings by Subjacent Land. 


1217. Right to support —-Omission from grant by 
statute.|—Hniiior v. Nortu EAstern Ky. Co., 
No. 1145, ante. 

1218. ——-~ House built over excavated land- — 
Excavation existing for twenty years.|— (1) 
Pltf.’s houses were built more than twenty years 
ago upon honeycombed land, 7.¢., land underneath 
& in the neighbourhood of which coal mines had 
been worked. In 1862 defts. became the lessees 
of an adjacent coal mine & worked it, & in 1864 
G., the owner of land adjoining to & immediately 
intervening between pltf.’s said land & defts.’ 
mine, recovered damages from defts. in an action 
for an injury accruing from the sinking of his land 


PART X. SECT. 2, SUB-SECT. 3.—A. 

12141. Warranty of support—Grant 
of lund for building purposes. }—PItfs. 
& defts. were adjoining owners of land. 
Litfa. derived under a grant, mado for 
building purposes, more than twenty 
years prior tu tho injuries complained 
of. The grantors wero tho predecessors 
in title of dofts. Pere ipieg s to the 
date of the grant, & after the building 
of a house by pltfs. on their land, a 
railway SutL hy Was made hear the 
locality: but it did not appear that 
any injury was thereby caused to 
pitfs.” house. Defts. having, however, 


iled large quantities of stones on their 
ands, iminediately adjoining pltfs.’ 
house, cracks appeared in the walls 
of the latter, & pitfs. brought an action 
to recover damages caused by the 
deprivation of the right of support :— 
field : pltfs.’ right to support, whether 
acquired by grant. or prescription, was 
not in any way affected by the altera- 
tion of circumstances caused by the 
making of the railway cutting.— GREEN 
t. BRELraAst TRAMWAYsS Co. (3887), 20 
da i. Ir. 35.—IR. 


1214 ii. -—~- ——.}—Whervo a grant 
of lands is made for a specified purpose, 


! 
! 
| 
| 
| 
| 
| 


such as the construction & use of a 
rallway, the grant, in the absence of 
any contrary intention appearing cr 
Jucie of it carries with it by implication 
® right to reasonable & necersary 
support for the works to be made upon 
the lands by the subjacent strata oar 
adjacent lands of the granter, whether 
these strata or lands continue to belong 
to the granter, or are conveyed by 
him, subsequent to the date of the grant. 
to another persou.—NORTH BRITISU 
Ry. Co. vt. Turners, Lip, (1904), 
6 F. (Ct. of Sess.) 900; 41 Se. L. R 
706 > 12 Ss. L. T. 176.—SCOT. 


Ate eho. 


dy reason of their workings. In an action for 
idamages to pltf.’s houses by their sinking in con- 


‘sequence of the mining operations of defts. under | 
iG 


'G.’s land, the jury, in answer to four distinct 
‘questions by the judge, found that defts.’ working 
‘eaused the injury complained of ; 


Part X.-—Support. 


’ 
i 
1 
s 


| 


that such i v. GrrpLERS’ Co. (1876), 1 Q. B. D. 234; 


173 


, on the part of defts. to support plitf.'’s premises, 


although it might be an answer to an action upon 
pltf.’s covenant to repair, that the repair had been 
rendered in:possible by the neglect of some pre- 
cedent obligation on the part of See on ar 

ee 


workings would not have caused it, or any part | L. J. Q. B. 225; 34 L. 1. 350; 40 J. P. 5063; 24 
of it, if the intervening ground & the ground on ! W. R. 577, 1). C. 


which pltf.’s houses stood had been left in the 
solid; that defts. so far knew the ground had not 
“an left in the solid that they ought to have con- 
‘uded that their operations would be dangerous 
'y the houses; that pltf.’s land & the adjoining 

intervening land had been mined for more than 

enty years, so as to make defts.’ operations 
“dangerous; & a verdict was thereupon directed 
“pr pitt. Upon a rule for a new trial, on the 


e 
1 


‘ound of misdirection in telling the jury to con- . 


der whether the ground under pltf.’s land & under 
;.8 land was in the solid, instead of putting each 

oint to them separately, & in not asking them to 
Fad whether defts. or the owners of the land knew 
of the excavations for twenty years :—Held: the 
findings of the jury in answer to the questions put. 
to them did not amount to establishing the fact. 
of negligence on the part of defts., which was 
necessary in order to sustain pltf.’s verdict, &, 
as the question of negligence had not been dis- 
tinctly put & answered by the jury, the rule for a 
new trial must be made absolute. 

(2) Qu. ¢ whether the existence of an excavation 
beneath land for twenty years is to cast upon the 
adjoining owner absolutely the support of the 
land as if it were unworked land.—WooDALL v. 
HInGLEY (1866), 14 L. T. 167. 

1219. Grant by common owner.|— RICHARDS v. 
JENKINS, No. 224, ante. 


C. Support of Building by Building. 
1220. Whether building entitled to support -- 








From subjacent room.|—Busi 7. Fretp (1580). 
Cary. 90; 21 E.R. 48. 

1221. —-—.|-—-CALEDONIAN Ry. Co. 2, 
Sprot, No. 256, ante. 

1222. —--—.J— DALTON v. ANGUS, No. 4, 
ante, 

1223. —--~ From subjacent party wall.!--- Defts. 


were the owners of two houses in a street, num- 
bered 38 & 40, & of a gateway under 40 & adjoin- 
ing 38.0 In 1857 they demised the house No. 38 
for a term of 21 years, the lease containing a 
covenant by the lessee to repair all walls & party 
walls belonging to the premises. In 1865 they 
granted a lease to pltf. of the house No. 40 for 
aterm of eleven years, subject to a similar covenant. 
to repair walls & party walls. 


a party wall between the gateway & the house 
No. 38 to the height of the first floor. ‘The house 
of plitf., No. 40, was built so as to extend in part 
over the top of the gateway & to rest upon this 
party wall between the gateway & the house 
No. 38, & to be supported by it. 
to repair did not extend to this wall, & there was 
no covenant by defts. to keep it in repair. In 
1874 it was discovered that the walls of that part 
of No. 40 which was above the gateway were 
giving way. The damage was owing to the failure 
of support from the party wall, which had bulged 
in consequence of the pressure upon it from pltf.’s 
premises :—Held : there was no implied covenant 
PART X. SECT. 2, SUB-SECT. 3.—C. 


1225 i. Whether building entitled to 
asupport-—Building adjoining.|}—Where 
ain easement of support is claimed by ' 


eee ai ae -- 


the owner of one 
houses, which have not a cominon 
origin, against. the owner of the other, 
it must be shown that the owner 
of the servient tenement knew, 


‘ 
{ 





See 


See, generally, BouNpDantEs, Vol. VII., p. 296. 
1 Building not immediately adjoining.| 
-—SOLOMON v. VINTNERS’ Co., No. 326, ante. 








1225. ~ Building adjoining.|— LEMAITRE v, 
Davis, No. 394, ante. 

ie ——-- ——~.|—TONE v. Preston, No. 415, 
ante. 


1227. Right of support from adjoining wall— 


| Weight may be imposed not endangering stability.] 


The wall on the , 
side of the gateway separating it. from No. 38 was - 


Pitf.’s covenant - 


—SHEFFIELD IMPROVED INDUSTRIAL & PROVIDENT 
| SOCIETY v. JARVI#, [1871] W. N. 208. 


; 1228. —-— Grant by common owner.|— RICHARDS 
v. Rost, No. 223, ante. 
1229. —- - —-~- .]—ITOWARTH v. ARMATRONG, 


No. 220, ante. 


--—-— 


Srecr. 3.—DISTURBANCE OF SUPPORT. 

SUB-SECT. 1.—WHAT AMOUNTS TO DISTURBANCE, 

See, generally, MINES. 

1230. Substitution of artificial support for natural 
support.|—- ROWBOTIAM v. WILSON, No. 8, ante. 

1231. ---—.|—(1) A man, who orders a work to 
be executed on his own premises, lawful in itself, 
but from which, in the natural course of things, 
injurious consequences to his neighbour must be 
| expected to arise, unless means are adopted by 
. which such consequences may be prevented, is 

bound to see to the doing of that which is necessary 
to prevent the mischief; & cannot relieve himself 
of his responsibility by employing some one else 
to do what is necessary to prevent the act: he had 
ordered to be done from becoming wrongful. 
PIitf. & deft. were respective owners of two adjoin- 
ing houses, pltf. being entitled to the support, for 
' his house, of deft.’s soil. Deft. employed a con- 
. tractor to pull down his house, excavate the 
, foundations, & rebuild the house ; the contractor 

took the risk of supporting pltf.’s house, as far as 

might be necessary, during tie work, & to make 
‘ good any damage & satisfy any claims arising 
| thereform. PItf.’s house was injured in the pro- 
gress of the work, owing to the means taken by 
the contractor to support it being insufficient :— 
Held: deft. was liable, even if the undertaking as 
{9 risk, cte., had amounted, which it did not, to an 
express stipulation that the contractor should do, 
as part of the works contracted for, all that was 
necessary to support pltf.’s house. 


ee 


(2) I'he removal of soil, to the support of which 


an adjacent: building or land may be entitled, is 
not in itself wrongful, & becomes so only when 
damage to the adjoining property results ; whence 
it follows that if by artificial means of support the 


_ damage can be prevented, no cause of action 


arises (COCKBURN, ©.J.).—-BOWER v. PEATE (1876), 
1 Q. LB. D. 321 ; 435 Iu. J. Q. B. 446 > 35 L. T. 321 ry 
40 J. P. 78. i a. Ani r aa 
dnaodations :—As to (1) Apprvd. Dalton r. Angus : 
‘ C Apn. Cas. 740. Apld. Lemaitre v. Davis (1881), 51 

L. J. Ch. pi. Consd. Hughes v. Vercival (1883), § App. 

Cas. 443.7% Refd. Birmingham Corpn. ». Allen (1877), 

6Ch. D. 284; Burt». Victoria Graving Dock Co. & London 
had the means of knowing, that hi® 
house was affording support to the 
other.—GATELY vt. MARTIN, [1900] 
2 lL. i. 269, —IR. 


of two adjoining ‘ 


or 
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Sect. 3.—Disturbance of support: Sub-sects. 1 & 2. | the relators, notwithstanding that they had 
Part XI. Sect. 1: Sub-sect. 1, A., B. & C.) suffered no appreciable damage by reason of such 


ee ee ee ee ee 


” k Go. 1882), 47 L. T. 378; Jolliffe | Subsidence, were entitled to Judgment with 
= St. Katherine's Doel “10 'T i .R. Hee Odell v. Cleveland | nominal damages for the injury to their pro- 
ones eer e 102 L. T. au Selby v. Wine et) prietary right. —A.-G. v. Connutt COLLIERY Co., 

K. Bb. 736. Generally, Mentd. Whitoley ». Pepper | f1g951 1 Q. B. 301; 64 L. J. Q. B. 207; 71L. 7. 
(sti), 46 43.0. D430; Barham v. ipewich Deck | [1895] 1 Q. f 4 
Comrs. (1885), 54 L. T. 23; Hardaker v. Idlo District 771; 69 J.P. 70; 43 W. R. 366; 11 7. as R. 573 
Cana 11896] 1 Q. B. 335; Penny v. Wimbledon U. C 15 R. 267, D. C. 


Gok ds & hates Sb arnaeGmy, HOUT # | ttiont aa to (Rell. Wednesbury Con, Lod 


1288. Whether must cause appreciable damage.] | 0les Colliery, o [180512 Kagel AC. Gene raliy, Monta. 
—SMITI v. THACKERAH, No. 1147, ante. 

1238. —-—.]-A railway co. constructed a rail- 
way on the level across a highway in the district 
of which the relators were the urban sanitary - ; 2 
authority. Subsequently defts. worked coal mines SUB-SECT. 2.—-REMEDIES. 
in a proper & usual manner bencath the highway, 1234. When cause of action arises—-Whether 
with a result that a gradual & uniform subsidence | from time support withdrawn or from occurrence 
to the extent of about ten fect vertically took | of damage—Statute of Limitations.|—-GILLoN v. 
piece in the highway, railway, & surfounding land. | BODDINGTON, No. 1882, post. 

o actual damage was done to the highway 1235. ——--  ----—.|— ROWBOTHAM — tv. 
thereby, nor was it rendered less convenient ; but | WiLson, No. 8, ante. 
the railway co. placed ballast under the railway 1236. ——— ——.]- ILALL v. NORFOLK 
so as to maintain it at its original level, with the | (DUKE), No. 1378, post. 











result that an embankment was formed obstruct- 1237. —--- Must be appreciable damage.|— 
ing the use of the hignway. In an action against | Smitu v. TuacKkERAT!, No. 1147, ante. 

defts. for damages for the obstruction to the high- Assessment of continuing damage.|-- Sec 
way :—Held: (1) defts. were not liable; (2) | DAMAGES, Vol. XVII., pp. 90, 91, Nos. 77-82. 
assuming the highway to be repairable by the in- Assessment of prospective damage. |-- See 


habitants at large, & therefore vested in the relators | DAMAGES, Vol. XVIT., p. 91, Nos. 83-85 5. ; 
under Public Licalth Act, 1875 (c. 55), s. 149, the Legal proceedings generally.| - Sec Part XII, 
subsidence of the highway having been substantial, Sect. 2, sub-sect. 2, post. 


Pari X|.—Miscellaneous Easements. 














Sucr. 1.—-AIR. gee: eee I ec JASE (1613), 
stags Loe nm re , Godb. 233 ; 78 KB. R. 135. 
AUB sateen og ere ren UNIN Annotation ss Refd. Webb v. Bird (1863), 13 C. B. N.S. 841. 
A. L G ‘al ° 1243. —~-— —— .]|—Anon. (1621), Win. 3; 
a ONE: 124 BE. R. 3. 
See, generally, Part VII., ante. Annotations :—Refd. R. v. Puppineau (1726), 2 Stra. 686; 
1238. Distinguished from easement of light.]—- Wobb ¢. Bird (1862), 8 Jur. N. 8. 621. 
BLAND v. MOSELY (1587), cited in 9 Co. Rep. at 1244. ---—.]—WEBB v. Birp, No. 364, 
p. 58 a3 1 Bulst. at pp. 115, 116; Iut. at p. 186; | are. 
77 1. Wt. 8173 sub nom. MosLey v. BALL, Yelv. 1245. —-- Obstruction to chimney.| LIGIT 
at p. 216. v. Provis (1859), 338 L. T. O. S. 122. 
Annotations :—Consd. Dalton v. Angus (1881), 6 App. Cus. 1246. - -—— —-—.-.|--BRYANT 1, LEFEVER, No. 
liu ona po Geta) vay. ot es Coe v. - Lows (1834), | ee ae 
2 & C. 68 ; Rear. Shuard (1837), 6 L. J.E : 1247. —- —--J-—(1) No action will lic for 
4239. —--- Grounds for injunsiion civ the erection ofa building which causes a. chimney 
oF LONDON BREWERY Co. v. TENNANT, No. 475, | t© Smoke in premises upon adjoining land; & 
ante. a demise of a dwelling-house docs not by implica- 
1240. —-—- - .|--BaxTER v. Bower, No. 984, tion grant any right to the free passage of air or 





jinile | smoke from the samine over adjoining land of the 
: ; grantor. (2) The question whether a mtgor. is 

B. katent of Right. in such possession of rents & profits of land as will 

1241. Whether right to general passage of air— | entitle him, under Jud. Act, s. 25 (5), to bring an 
To mill.|—GoopMAN & GorRE’s (CasE (1613), es action in respect of such land is to be determined 
Godb. 189; 78 E. R. 115. by reference to all the circumstances of the case, 
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rege Xx. SECT. 3, SUB-SECT. 2, one sen Pre pigsan ope by oe tenant PART XI. SECT. 1, SUB-SECT. 1.—B. 
When cause of action arises.-—- . Of the building.—Mc ann SHISHOLM | t. Whether right to gencral passage 
naa: if tho principle of lateral supports 1 (1883), 2 O. R. 506.—CA i of Tie Sumciee for panilany vurnoee 
which prevails as between adjoining : r. —-—- Whether aie ceiabas | —FPassage of current of wind—Cannot 
| 
| 








proprietors, applies as betwoen a i necessary.}—No actual be acquired by  prescription.}--The 
private owner & the municipal corpn. | necessary to support an action for the 
owning or controlling the municipal | disturbance of an easement of support 
highway, the right. is to damages when ! for a buildi a an t. 


owner of a house cannot : prescription 
claim to be entitled to the free un- 
Pi a Pp of na current of 


suffered by reason of the withdrawal | SEKTHARAMA (1914), I. L. k. 37 Mad. Wind. He can claim no more air 

of that support, & not before-— | 527.—IND. than what is sufficient for sanitary 

FORSTER v. MEDICINE erie Moe 8. —— Danger actual or imminent . pu OSCs. or ga v. ARCHER (1864), )» 
land adjoint that oe hs neighbour Co-ertensive with right to 





q. Action for damages — Maintain- 
able by tenant of building damaged. \— 
An action against the proprictor of 


no action will lie against him unless light—Interference must amount to 
thereby danger actually has been nuisance to be actionable.|—The right 
caused or has become imminent.— of air is cuo-extonsive with the right tuo 
wdjoining land for damage done to a |! CENTRAL 8. A. Rys. r. GELDENTIUIS light. To give a right of action, either 
building by the removal of the lateral | Main Rrer Gi. M. Co., LTp. (1907), prior or subsequently to Limitation 


support afforded by such adjoining ‘I’. H. 270.—S8. AF. Act, 1871, in a case, where there is no 


| 
! 
| 
| 
AE ee Tat ce can ; t. 5483 | necessary.}—Whore an owner excavates | ane 125.—IN 
de oe ° | 
\ 
| 


Part XI.—MISCELLANEOUS EASEMENTS. 


. by the possibility of doing justice upon the 
‘isting reco tween all parties intcrested. 
There the owner of the equity of redemption suing 
r damages for obstruction to light & air had 
‘anted a second mtge. with power to the mtgec. 
+ collect the rents, & both mtgees., though 
2clining to be joined in the action, had expressed 
xeir readiness to give all requisite discharges to 
oft. :—Held: the mtgor. could maintain the 
stion in his own name, but the damages recovered 
ust be paid into ct., to await the execution by 
1e mtgees. of a discharge of all claims by them 
yainst deft.—BENNETT v. HUGHES (1886), 2 
LL. BR. 715, D.C. 

1248. —-—.J—-A right to have air come over a 
sighbour’s land in a particular channel to a 
articular place may be established by immemorial 
ser; but in the absence of actual contract, no 
ae can claim a right to have the general current 
f air over his neighbour’s property to his pro- 
erty kept uninterrupted. 

Plitfs.? house was in a terrace fronting cast. 
eft.’s house adjoined it & was the most northerly 
ouse in the terrace. On the north was an open 
yuare. Along the back of the terrace was a space 
$% feet wide, bounded on the west by a high wall, 
> divided into yards to the terrace houses. 
Ipposite to pltfs.’ house at the back was a urinal 
sed by a great number of peopic, & the con- 
‘eniences of the houses in the terrace were venti- 
ated at the back. Deft. raised by sixteen feet a 
yw building which formed the northern boundary 
{ his yard. This crection to some _ cxtent 
arkened pltfs.’ ancient lights & caused a stagna- 
ion of air in their yard, so that the exhalations 
com the urinal & conveniences were not carried 
ff, & pltfs.’ house became less healthy through 
“ant of ventilation. ‘The judge considered that 

e interference with light was trifling & might be 


ompensated by £10 damages, but that the inter- | 


jrence with ventilation was serious ; & granted an 


ajunction against the continuance of the new | 


juilding :—Held: as the exhalations had not 
risen from any act of deft., the stagnation in 
‘\tfs.’ yard caused by deft.’s new building was not. 
ctionable either as an interference with a legal 
ight or as a nuisance, & the injunction must be 
ischarged. 

Although Vrescription Act, 1832 (c. 71), does 
‘ot apply to air, a right to have it come over 


nother’s land, in some definite direction to some | 
varticular place can be established by what is | 


‘alled iminemorial user, or by user which may 


1ave had for its origin some lost grant or agree-_ 
nent binding on the owners of the servient tene- ' 


nent (LINDLEY, L.J.). 
The law will not imply a grant except it is 
of something definite. The undefined passage of 
ar 1s too vague (LOPES, L.J.).—-CHASTEY v. ACK- 
4aAND, [1895] 2 Ch. 389; 64 L. J. Q. B. 523; 72 
4 T. 845; 43 W. R. 627; 11 T. L. R. 460; 39 
Sol. Jo. 582; 12 R. 420, C. A.3; varied on appeal, 
1897] A. C. 155, H. L. 
4nnotation :—Refd. Davis v. Town Properties Investinent 
Corpn., [1903] 1 Ch. 797. 
1249. Passage through defined channel—For 
“entilation.]—-GaLE v. ABBOTT, No. 889, ante. 
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‘xpress contract on the subject, for | 
‘n interference with the access of air . 
© dwelling-houses by building on | 
joining land, the obstruction must : 
x8 such as to cause what is technically | 
walled a nuisance to the house: in 
ther words, to render the house unlit 
or the cya? f purposes of habitation 
r business. There is no such right as 
- Fight to the uninterrupted tow of | 


b 





overhung those 


south breeze as such —- DEL & LONDON 
Bank v. HEM LAL Dutt (1887), LU. f. 
14 Calc. 439.—- IND. 


‘ deneroachment j 
trusiun of beams-—-No right to air above 
beams. }-~ Pitf.’s beams overhung deft."s 
sol) & deft. erected a building, which 


ms 
having arisen as to whether the beams 
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oo —_— ———.|—-Basss v. Grreaory, No. 382, 
a . 
1251. Prescription Act, 1832 (c. 71), s. 2.] 





—HARRIS t JE PINNA, No. 850, ante. 

1252. --. Grant of land in general terms.|— 
ALDIN vw. LATIMER CLARK, Muminkap & Co., No. 
264, ante. 

12538. ——- Immemorial user.] —~ (HASTEY 
ACKLAND, No. 1248, ante. 

1254. Passage to definite aperture—-User more 
than thirty years.|—-HALL v. LICHFIELD BREWERY 
Co., No. 339, «arte. 

1255. Grant of land in general terms.]— 
ALDIN tv. LATIMER CLARK, Murrugap & Co., No. 
264, ante. 

1256. May be acquired by prescription.|— 
(1) A right to the access of air to a defined aperture 
over a servient tenement may be acquired though 
there is no defined channel over the servient. tene- 
ment through which the air flows. (2) The grant 
of such a right may be implied from general words 
in @ conveyance of a building from a grantor 
entitled in fee to the adjoining land though such 
land is subject to a lease. 

On Jan. 19, 1905, the IL. Co. conveyed to the 
pltf. in fee a piece of land with a stable on it. 
The stable was ventilated by apertures to which 
the air had acccss over an open yard which the 
co. owned in fee subject to a lease for a term of 
which 28 years were unexpired. On Auy. 3, 1905, 
the co. conveyed the yard to deft., the lessee 
joining to merge the term. — Deft. put up a hoarding 
entirely closing the ventilators of the stable: - 
Held: on the principle of derogation from a 
grant, neither the co. nor deft. as their assignee 
could erect anything on the yard which prevented 
the use of the stable as a stable. A mandatory 
injunction granted to remove the hoarding. 

(3) ‘The rule that a man may not derogate from 
his grant is a rule of law & not a rule of equity at 
all. I do not think it| depends upon an impli- 
cation of a covenant on the part of the grantor 
(NEVILLE, J.). 

(4) The right to light & the right to aiv through 
a particular aperture in a house or building on the 
dominant tenement is capable of being acquired by 
prescription (NEVILLE, J.).—CABLE v. BRYANT, 
[1908] 1 Ch. 2593; 77 L. J. Ch. 783 08 J. ‘I. 98. 
Annotations : --.A8 to (2) Refd. Schwann ». Cotton, [1916] 

2Ch. 459; Westwood vt. Heywood, [1921] 2 Ch. 130. 

Extraordinary user.| --Sce No. 917, ante. 


Vv. 








C'. Acquisition of Right. 
1257. By express grant or covenant.] -Moorr 
v. RAWSON, No. 511, ante. 


1258. —--~.|--BRYANT v. LYEFEVER, No. 349, 
ante. 
1259. —-—.} —HALLv. LICHFIELD Brewery Co., 


No. 339, ante. 
1260. By implication of law.]—I{Aut. 
FIELD BREWERY Co., No. 330, ante. 
1261. —-—-.!:—-BENNETYr v. Mucus, No. 1217, 
ante. 
1262. --—.]—ALDIN v. LATIMER ChLaRnK, Muin- 
HEAD & Co., No. 264, ante. 
1263. By presumption of lost grant.j/ —BaAss ». 
GREGORY, No. 382, ante. 
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yave pitf. a right to the coluinn 
above them :—-//elé: deft., Bolan air 
owner Of the soil, was entitled prima 
facie to all above it & the diminution 
‘in his rights by reason of the beams 
did not extend beyond the protrusion 
of the beams themselves.— RANCHOD 
| SHAMIL 7, ABDULABHAL MITNABHAL 
| (1901), LL. RR. 28 Bom, 423.—IND 


by wo- 


A question 
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Sect. 2.—Deposits and erections on and over servient 
tenement. Sects. 3, 4 & 5: Sub-sects. 1,2 & 3.] 


nesee eS 


L. J. Ch. 201; 48 L. T. 297; 47 5. P. 517; 31 
W. RB. 488, C. A. 


Annotation :—Refd. Swainston v. Finn & Metropolitan Board 
of Works (1883), 48 L. T. 634. 


1284. To deposit rocks upon foreshore.|—-The 
predecessor in title of deft., who was the owner of 
land adjoining the foreshore which had been con- 
veyed by the Crown to pltf. more than twenty 
years before action brought, placed rocks & piles 
upon a certain part of the foreshore belunging to 
pitf. for the purpose of protecting a house upon his 
Jand from the encroachment of the sea :—Held: 
the question of dispossession was one of intention ; 
the rocks were placed upon the foreshore by deft.’s 
predecessor, not in order to assert a title to the 





ownership of the soil, but as ancillary to the use : 


by deft. of his own property—namely, for its 
protection from the sea ; pltf. had never been dis- 
possessed, & had therefore a right to the land in 
question, subject to the right of deft. to an ease- 
ment over the land for the purpose of protecting 
his house from the sea, by means of rocks & piles 
placed on the land.—PuHILroT v. Bari (1905), 21 
TT. L. R. 634; 49 Sol. Jo. 618, C. AL; affy. (1904), 
20 T. L. R. 589. 

Annotation :—Refd. Beaufort v. Aird (1904), 201. L. R. 602. 


NL, LEE ITO 


Sect. 3.—EAVESDROPPING. 

Sce, generally, NUISANCE. 

1285. Effect of alteration of user - Discharge 
through spouts.|—--The occupier of a house who 
has a right to have the rain fall from the caves of 
it upon another man’s land cannot put up spouts 
to collect that rain & discharge it upon such land 
in a body.—REYNOLDS v. CLARKE (1725), 2 Ld. 
Raym. 1399; 1 Stra, 634; Fortes. Rep. 212 ; 
8 Mod. Rep. 272 ; ¥2 IK. R. 410. 


winnotations :---Mentd. Gates ». Bayley (1766), 2 Wils. 313; | 


| 


Scott rr. Shepherd (1773), 3 Wils. 403; Day o. Kdwards 
(1794), 6 Term Rep. 648 ; Ogle v. Barnes (7799), 8 Term 


Rep. 188: Loame v Bray (1803), 3 Kast, 593; Hopper sr, | 


Neovo (1817), 1 Moore, C. P. 407, 
1286. -—~- Increase of height 
THOMAS v. THOMAS, No. 536, ante. 


of 


wee wee mee ee wwe - ee ee 


wall | free» EE 


-— ~~ ~ 


EASEMENTS AND Prorits A PRENDRE. 


1287. ——-.]—-Pltf. was the owner of certain 
premises, the eaves of which projected over 
adjoining land of deft.’s, & had become entitled 
by length of user to have the rain-water drop from 
such eaves on to deft.’s land. Pltf. in rebuilding 
his premises carried the wall abutting on deft.’s 
land to a slightly greater height than before & 
consequently raised the height of the eaves from 
the ground to the same extent :—Held: in the 
absence of any evidence that a greater burden 
was thrown on the servient tenement by the 
alteration, the easement was not thereby destroyed, 
& pltf. was entitled to the right of eavesdrop from 
the premiscs as altered.—HARVEY v. WALTERS 
(1873), L. R. 8 C. P. 162; 42 L. J.C. P. 105; 28 
L. T. 343; 37 J. P. 343. 

Annotation :—Mentd. Clarke v. Somersetshiro Drainage 

Comrs. (1888), 57 L. J. M. C. 96, 


1288. Discharge through drain into common 
sewer. |-— PYER v. CARTER, No. 216, ante. 





Sicr. 1.—FISHERIES. 
See KUSHERIES. 


See ee ptt 


Secr. 5.—NUISANCE. 
SuB-sucT. 1.—IN GENERAL. 
See, generally, NUISANCE. 
1289. Acquired by twenty years’ user.; —By 
lapse of time, if the owner of the adjoining tene- 


‘ment, which, in the case of light or water, is 


usually called the servient tenement, has not 
resisted for a period of twenty years, then the 
owner of the dominant tenement has acquired 
the right of discharging the gases or fluid, or 
sending smoke or noise from his tenement over 
the tenement of his neighbour (Lorp RomILty, 
M.R.).—Crumr v. LAMBERT (1867), L. R. 3 Eq. 
409; 151. 'T. 600; 31. P. 485; 15 W. RR. 417; 
on appeal, 17 1.. T. 133, L. C. 

Annotations :--Refd. Colls v. Home & Colonial Stores, 
A. C. 179. Mentd. Inchbald rv. Robinson, Inch- 
bald r. Barrington (1868), 20 lL. T. 1093; Roskell +. 
Whitworth (1871), 19 W. 2k. 8013; Chibnall v. Paul 


ioe ee ee ee + me 





PART XI. SECT. 3. 


e. Tinw acquired -— Long user -— 
Contract.| — Deft... by @ user of mero 
than twenty years, had acquired tho 
right to have the eaves. of his) barn 
roject over the Hno of pltf.’s land :— 
Viel : this gave deft. nothing more 
than an casement. —-Woop v. GIBSON 
(1807), 30 N. Ss. h, 15.—CAN. 

-~)— PH &« 





f-—- 


deft. were ownets, respectively, of two. 


wdjoining houses having a 
between them belonging to pltf. 
Pitf., buill) a new storey to his house, 
with a rvof overhanging tho roof of 
deft.'s house, & to an easement as 
against deft. of compelling deft. to 
receive upon the roof of his house the 
rain-water which flowed from the newly 
erected roof of pltf:—Held: pitt. 
could only have acquired such case- 
ment citber by contract or prescription, 
on neither of which did he rely.— 
MOUANLAL JRECHAND tt. AMRATELAT. 
BACHE Das (1878), I. L. R. 3 Bom. 
174.—IND. 

wee eee Remedy = for dlia- 
turbance.}— Where pltf.’s eaves had 
projected over defts.’ roof, which 
rested on a common wall, for more 
than thirty years, & pltf. had thus 
acquired a right to have the water 
carried from his roof on to deft.’s roof, 
& where defts. raised the common 
wall & removed 2 ae ’» caves :—Zield > 
pitf. was entitled to relief either by 


space | 


damages or injunction.—NASARBIIAI 
AMMBEDEBHATL v. BADRUDIN (1892), 
1. R. 16 Bom. 533.—IND. 


h. —— By grant.) -—— Plitf.’s pre- 
decossor in title built two houses with 
8H passageway between them, & the 
eavestrough & part of the caves of 
doft.’s house projecting over the 
passageway. He thon conveyed to 
deft.’s predecessor in title the westerly 
house, “‘ with the priviloge & uso of 
the projoction of the roof... as at 
present coustructed,”’ & covenanted for 
the quict & undisturbed enjoyment of 
the projection, & that, on any sale or 
convoyance of the house to the east, 


ho would ‘*“‘ save & reserve the right | 


-.-» to such projection.” 
quently ho conveyed the 

house, with the lan 
houses, to pltf., ‘*‘ subject to the right 
. . - to the use of the projoction ... 
as at present constructed :—Held :— 
deft. was not bound to prevent the 
snow & water disch from the 
clouds upon his roof from falling from 
it upon pltf.’s land, & the easement of 
shedding snow & water, as had been 
done ever since deft.’s house was built, 
was necessary to tho reasonable enjoy- 
ment of the property ed tee 
v. ALEXANDER ei. 3C. L. T. 178; 
San li. R 48 hg 1 oO. W. R. 204.— 


castorly 





k. a{neient right.}—If a party 
has ancient right to the discharge of 


Subse- . 


between the two ' 


water from his roof on a certain piece 
of land, it is not competent for a pur- 
chasor of the land to exercise his right 
thereto in such a manner as to interfere 
with the casement, & impose the trouble 
«& expense on the owner of the casement 
of procuring some new mode of dis- 
eee N een) ei v. Bia- 
HONATH SINGH gee s 
D-IND. Seka 


1. What constitutes.) — The main- 
tenance of the roof or eaves of pitf.’s 
house projecting over a small part of 
deft.’s land served only to retain in 
tho owner of the paper-title an casement 
to continue the projection. —DrE Vaunr 
t. ROBINSON (1920), 48 0. L. R. dt; 
of D. L. R. 591; 18 O. W. IN. 328.— 





CAN. 
m. -]—— The possession of a 
panch or eaves for discharge of water 


overhanging deft.’s land is an easement. 
Gauareeae( ND . MANILAL 

AGALBHAI (1! pokes dae Ate ‘ 
491.— IND. te 


PART XI. SECT. 5, SUB-SECT. 1. 


n. Bhether acquireable.] — Deft. ob- 
structed the tlow of water, ete. 
from pltf.’s yard, whereby pltf.’s yard 
became flooded. Pltf. claimed a right 
by prescription to have the water of 

P heeae flow through deft.’s yard :— 
Held: there could be no easement of 
& nuisance.—CRONIN t, O’SHEA (1896), 
80 I. L. T. 436.—IR. 


Part XJ.—-MISCcELLANEOUS EASEMENTS. 


(1881), 29 W. R. 536; Grosvenor Hotel Co. v. Hamilton 

(1894), 9 R. 819; Lyons rv. Wilkins, [1899] 1 Ch. 255; 

Rushmer v. Polsue & Alficri, [1906] 1 Ch. 234; Bosworth- 

Smith vo. Gwynues (1919), 122 L. T. 15. 

1290. Abatement by local authority—Nuisances 
Removal Act, 1855 (c. 121), s. 12.|—-I"., the owner 
of six houses let to yearly tenants, made a drain 
from them by leave of the owner of adjoining 
land through his land into a watercourse on W.’s 
land, where the drainage became a nuisance :— 
Held: an order under the above sect. was rightly 
made on F.—BROWN v. BUSSELL (1868), LL. R. 3 
Q. B. 251; sub nom. BRown v. BUSSELL, FRAN- 
COMB v. FREEMAN, 9B. & S.1; 37 L. J. M. C. 65; 
18 L. T. 19; 32 J. P. 196. 

Annotations :-—Mentd. Richmond Union Guardians r. St. 
Paul’s (1868), 18 L. 'T. 522; St. Holens Chemical Co. v. 
St. Helens Corpn. (1876), 1 Ex. D. 196; Scarborough 
Corpn. v. Scarborough R. S. A. (1876), 1 Ex. D. 344; 
Riddell r. Spear (1879), 40 L. T. 130; Fordom v. 
Parsons, [1894] 2 Q. B. 780. 


See, also, Part XII., Sect. 2, sub-sect. 1, post, 





ee eee 


SUB-SECT. 2.—NOISE AND VIBRATION, 
See, generally, NUISANCK. 
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Grosvenor Mansions 


wy 


Sandors-Clark t. 


1283. ——.|—-SANDER v. MANLEY & ROGERs, 
[1878] W. N. 181. 

12 Actionable nuisance during period 
STURGES v. BRIDGMAN, No. 57, ante. 





of user.| 





Ce ee ee 


SUB-SECT. J.—SMOKE AND OFFENSIVE SMELLS, 
1295. Offensive smell -Whether twenty years’ 
user necessary.|-—T'o an action of nuisance for 
carrying on the business of a tallow chandler, in 
a messuage adjoining the messuage of plItf., it is 


. no plea that deft. was possessed of his messuage 


' them is, a right to wholesome air. 


& the business was carried on, before pltf. became 
possessed of & occupied the adjoining messuage. 
Pitf. came to the house he occupies with all the 
rights which the common law affords, & one of 
Unless deft. 


. shows a prescriptive right. to carry on his business 


1291. Whether twenty years’ user necessary.|-— . 


In case for a nuisance to pltf.’s occupation of his 
dwelling-house deft. pleaded that he had possessed 
his workshops for ten years before pltf. became 
possessed of his term in the dwelling-house, & had 
there carried on his trade without complaint from 
the occupiers of pltf.’s house :—Held: the plea 
should have shown a holding for twenty years. 
ELLIOTSON v. FEETHAM (1835) 2 Bing. N. C. 134; 
1 Hodg. 259; 2 Scott, 174; 132 E. BR. 53. 

.innotations :-—Consd. Bliss v. Hall (1838), 4 Bing. N. C. 


183; Crump tv. Lambert (1867), L. R. 3 gq. 409. Refd. 
ae ltobinson, Inchbald ve. Barrington (1868), 





Inchbald 
20 L. T. 108 


1292. ——— Burden of proof.]--A private hotel 
kept by pltf. adjoined a house, the ground floor of 
which had for twenty years been used as a livery 
stable without causing annoyance to him. In 
Keb. 1871, deft. became tenant of the 


latter | 


premises, & made certain altcrations in a stable | 
which was separated from pltf.’s dining room by | 


a party wall only, & had up to that time been 
chiefly used as a coach-house. In place of the 
wooden mangers therein, which ran at right 
ungles to the said room, deft. put up iron mangers 
parallel with, & affixed to, the party wall; for 
halter ropes he substituted iron chains; he laid 
down a pavement of a more rcsonant substance 
than that forming the previous floor, &, having 
rearranged the stalls as loose boxes, kept several 
horses in them. The consequence of these changes 


‘make it appear that the offensive sinells 


was that the movement of the horses created an : 


intolerable noise & vibration, which disturbed 
the quiet of pltf.’s house, drove away his lodgers, 
& well nigh ruined him. In Jan. 1872, he filed 
a bill to restrain deft. from continuing the nuis- 
ance :—Held: no prescriptive right to use the 
stable so as to occasion annoyance had been 
acquired, & an actionable nuisance was committed 
causing serious injury to pltf., who was therefore 
entitled to an injunction, damages, & costs.— 
BALL v. Ray (1873), 8 Ch. App. 467; 28 L. T. 
346; 37 J.P. 500; 21 W. R. 282, L.C. & L. JJ. ; 
subsequent proceedings, 30 L. T. 1, I. C. & I. JJ. 


Annotations :-—Consd. Broder v. Saillard (1876), 2 Ch. D. 
692. Refd. Byass vr. Bettam (1885), 2 T. L. Lt. 883 . 
Harrison tv. Southwark & Vauxhall Water Co., {1891} 


2 Ch. 409; Howland r. Dover Harbour Board (1898), 


PART XI. SECT. 5, SUB-SECT. 3. 
0. Smoke—IIow acquired.]— The 


Act, 1882, is wide enuugh to embrace . 
aw right to discharge sinoke over ad- 
joining land, & s. 28, cl. (42), expressly 
definition of casement in Easement : recognises the right to pollute air 


in the particular place, pltf. is entitled to judg- 
ment (TINDAL, C.J.). 

The smells & noises of which pltf. complains 
are not hallowed by prescription, & under this plea 
rie cannot justify their continuance (VAUGHAN, 

“Je 
Semble: twenty years’ user will leygalise the 
nuisance.~-BLiss v. HALE (1838), 4 Hing. N. C. 
183; 6 Dowl. 442; 1 Arn. 19; 5 Scott, 500; 
71. 3.C. P. 122; 2 Jur 110; 1382 KW. RR. 758. 

1296. -— - —-—.]—Case for annoying pltf. in 
the enjoyment of his house, by causing offensive 
smells to arise near to, in, & about it. Plea, 
enjoyment as of right for twenty years of a mixen 
on deft.’s land contiguous & near to pIitf.’s house, 
whereby, during all that time, offensive smells 
necessarily & unavoidably arose from the said 
mixen. On a traverse of the right, deft. had a 
verdict :---Held : the plea was bad, & plItf, entitled 
to judgment non obstante, for it did not. show a 
right to cause offensive smells in plitf.’s premises, 
nor that any smells had, in fact, been used to pass 
beyond the limits of deft.’s own land. 

There is no claim of an easement, unless a 
IAL 
been used for twenty years to go over to pltf.’s 
Jand (LORD DENMAN, ©.J.).—- Furano. THOMAS 
(1839), 10 Ad. & 31. 590; 7 Dowl. 7415 2 Ver. & 
Dav. 531; 8 L. J. Q. B. 3873 3 Jur. $223 113 
i. R. 224. 
snieNanen :—Consd. O'Brien v. Knright (1867), 15 W. i. 


1297. Smoke. - Whether twenty years’ user neces- 
sary.|—To a declaration in case for an injury 
arising from smoke issuing out of deft.’s factory 
chimneys, deft. justified, under a prescriptive 
right to have the smoke issuing from the chimneys. 
This plea was traversed, & plitf. new assigned. It 
was proved that one of the chimneys whence the 
smoke issued had been erected for more than 
20 years :-~-Held: upon the issuc raised by the 
traverse to this plea, deft. was entitled to have 
the verdict entered for him.—BENNETT v. 'THOMP- 
BON (1856), 6 BE. & B. 683; 25 L. J. Q. B. 378 ; 
271. T. O. 8S. 202; 2 Jur. N.S. 613, 6705 4 W. RR. 
594, 609, 614; 119 EB. KR. 1018. 
alanvialice :—Mentd. Kuapinan v. Pryer (1857), 26 L. J. Ex. 


See, also, Nos. 319, L217, ante. 


us a right capable of being a-juired 
by prescription.—_-KASHINATIE DADA 
SHENLIPI v. NARAYAN (1897), I. L. RR. 
22 liom. 831.-~—IND. 

N 2 
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Sect. 6.—PEWS AND VAULTS. 


Pews.|—See ECCLESIASTICAL LAW. 
Vaults.|——-See BuRIAL & CREMATION, Vol. VII., 
pp. 529, 580, 553, Nos. 92-103, 300. 


cote EE en ee 


Sect. 7.—PRIVACY. 
1298. No easement can be acquired by user.|— 


noe v. TAYLOR (1694), Comb. 242; 90 
G. R. 464. 

1299. ———.]|—-CHANDLER v. THOMPSON, No. 993, 
ante. 

1300. -—--.|-—TURNER v. SPOONER, No. 962, 
ante. 

1301. --—.]-—TapLina v. JoNnEs, No. 841, 
ante. 

1802. - --.|—-The law does nut recognise any 


easement of prospect or privacy. — BROWNE v. 
FLOWER, [1911] 1] Ch. 219; 80 L. J. Ch. 181; 


103 L. I’. 557. 
Annotation :-—Mentd. Harmer 
Areas, [1921] 1 Ch. 200. 


v Jtimbil (Nigeria) Tin 


we a we reo 


S.ct. 8.—PROSPECT OR VIEW. 
1303. Vlew from house—Whether easement can 
be acquired.]|—-ALDRiEn’s CasE, No. 904, ante. 
1304. --—- ---—.|—An action will not lie for 


building a wall, by means of which a prospect. is | 


destroyed.—-KNOWLES v. RICHARDSON (1670), 
2 Keb. 642; 1 Mod. Rep. 55; 80 E.R. 727. 

ae nauilion s- Mentd. Chastey vr. Ackliud (1895), 72 IL. T. 
5. 


PART XI. SECT. 7. 


ae 


EASEMENTS AND Profits A PRENDRE. 


1305. ——.|]-- ARNOLD v. JEFFERSON 
Ate Holt, K. B. 498; 3 Salk. 247; 90 E. R. 
4 





Annotation -— Mentd. Hannam v. Mockett (1824), 2 B. & C. 


1306. --——-.|—But now you come in a 
very special & particular case on a particular 
right to a prospect. I know no general rule of 
common law which warrants that, or says, that. 
building so as to stop another’s prospect is a 
nuisance (LORD JLARDWICKE, L.C.).—A.-G. v. 
Doucuty (1752), 2 Ves. Sen. 453; 28 E. R. 290, 





‘Annotations :—Consd. Dalton +. Angus (1881), 6 App. Cas. 
740. Mentd. Ripon v. Hobart (1834), 3 My. & K. 169. 


1307. —-~——,|--lISHMONGERS’ Co. v. KAsT 
INDIA Co., No. 905, ante. 








1308. ——.|— WELLS 17. Opy, No. 914, 
ante. 
1309. - -—— .I—If the owner of one of several 





houses throws out a bow in the rear, of the depth 
of cight fect, the whole space opposite being open, 
his next-door neighbour cannot, on the ground of 
an. interference with his ancient lights. prevent 
it. But it would be a sufficient injury, if contrary 


' to an express covenant, to induce the ct. to 
. interfere.—WEsTERN v. MACDERMOTT (1866), 2 


Ch. App. 72; 36 L. J. Ch. 76; 15 L. T. 6415; 31 

J.P. 733; 15 W. R. 265, L. C. 

Annotations :-—Consd. Leech v. Schwedcr (1874), 9 Ch. 
465, »u.: Manners v. Johnson (1875), 1 Ch. D. 673. Refd. 
Austerberry ». Oldham Corpn. (1885), 29 Ch. TD. 7403 
Hooper v. Bromet. (1903), 89 L. TI. 37. Mentd. Re Drew 
hve 7. Mason (1866), 35 Beay. 443; DPoulett v. Hood 
(1866), 35 Beav. 234; Tulk «. Metropolitan Board of 
Works (1868), L. R. 3 Q. 1B. 6823 Keates vr. Lyon (1869), 
4Ch. App. 218; Master cv. Hansard (1876), 46 L. J. Ch. 
505; Fairclough v. Marshall (1878), 4 lax. D. 37; HRenals 


App. 


building would) be increased.—Goor | lot by pltf. In 1900 pltf. sued defts. to 
DARKS ?. MANOHUR DASS (1867), 2 Agra |! 


have the windows closed up :-- //eld : 


p. Whether casement can be 269. IND us pltf. & his auteurs had waived 
quired, | ata ee Mads ND bg, —— --—.]) - Meld: the fact Objection to the manner in which the 
BEAST eee are eae : ' {hat pltf.’s zenana house might be to; toll-houxe had been constructed, & 
GQ. ———.) > ~ Meld: lif was not: some extent overlooked by persons | Permitted the windows to remain 
entitled to compel deft. to remove | anding on the roof of deft.’s house « there, the demolition could not be 


certain windows Ino his house which 
overlooked the apartments oceupied 
by the females of pltf.’s household. - 
RAMLAL ?® MAnNESH BAROO (1868), 5 
LB. L. it. 667, n.- IND. 

r, ———.]-— Defts. having opened 
certain windows & erected a verandah 
in their house whieh commanded a 
view of pltf.’s) female apartments, 
tfs. brought a suit against them to 
wve the windows closed & the 
verandah removed :-- Z/eld :) no such 
sul was maintainable, — MAnoMEN 
ABDUR LATIM tt. Binsu SAU (1870), 
6B.L. . 6763 14 W. 1h. 103.— IND. 

8. —--.]-~A suit to close doors 
recently opened in the house of a 
neighbour on the ground that such 
doors overlook the zenana or female 
apartments of ypltf., does not lie. — 
GOLAM ALL t. MAHOMED ZANUR ALUM 
(1870), 6B. LL. R. App. 76.— IND. 

t. ---—.] — Where pitf. opened a 
new window in his house at). Dharwar, 
which rendered deft.’s house less 
private than before :— Held: pitf. was 
noe eu vy of any tortious act, & should 
no 0 


ean Hekate: ia as prema 


ebarred from ianproving his; 


own house, though the effect might | 


bo, to some extent, prejudicial to his 
neighbour.---SRINIVAS UprirRav v. REED 
(1872), 9 Bom. 266.—IND. 

a. ——.}—The invasion of privacy 
by opening windows is not a wrong for 
which an action will lic—Aztr rr. 


AMEERUIIBL (1894), 1. L. RK. 18 Mad. | 


163.—-IND. 

b. Inereased  faeilitica not 
allowed.)— Tf pltf.’s) privacy was inu- 
vaded, & deft. could not establish his 
right by long usage, the former was 
entitled to have the windows closed, 





& the latter could not be allowed to | ) 
' them or any subsequent owner till 


open new windows, merely because the 
comfort «& ventilation of his own 


was no justification for defts. opening 
fresh doors or windows in the wall of 
theiy upper storey looking towards 
pltf.’s house, whereby pitf."k house 
might be overlooked without the person 
inspecting it being visible to the 
occupants of that 
RAMAN 0  BHAQWAN 

J. L. KR. 20 All. 582.—IND 


d. --—— May be barred by agree- 
ment.}-—Deft. coustructed a window & 
apertures (jalis) in the back wall of 
hie house & they commanded pitf.’s 
khadki or courtyard which could be 
used for females to bathe & similar 
purposes of privacy. From deft.'s 
window the people sleeping in plitf.'s 
house could be seen & fruin the aper- 
tures, though above a jan’s height, 
aw person, if be was so inclined, could 
peep through into pltf.’s house & the 
male apartment next to the open 
verandah (osari) Pitf. having sued 
for an injunction restraining deft. from. 
making any openings in his wall :— 
Held : though it was doubtful whether 
pitf. was entitled to relief on the ground 


Das (1907), 


house.— ABDUL | 


of the invasion of his privacy, still as: 
there was a written agreement between | 


the parties in the year 1870 whereby 
deft.’s father agreed that he would 
not muke any opening in his back wall, 


pltf. had the right to require deft. to | 
close the said apertures & window.— | 


MunLta BHANA t. SUNDAR DANA (1913), 
J. L. R. 38 Bom. 1.—IND. 

e. Wairer.]—In 1844 defts. con- 
structed a toll-house close to or on 
the boundary of their land. with 
windows overlooking the adjoining Jot. 
This was done with the knowledge & 
consent. of persons who were then 
proprietors, & was not objected to by 


after the purchase of the adjoining 


required, at least so long as the building 
continued to exist in the condition in 
which it had been so constructed.—- 


PARENT vr. QUEBEC NORTH SHORK 
TURNPIKE Roab TRUSTEES (1901), 


22 Cc. L. i A 46 ° 3] S. C. h, 556.—CAN., 


PART XI. SECT. 8. 


1303 i. View from house — Whether 
rascment can be acquired.}—Pitl. filed 
his bill to restrain defts. from closing 
Windows which looked across a lane 
on which defts. were crecting a building. 
Pitf. had no title to the lane, but the 
former owner of it had given him to 
understand that the lane would never 
be built on :-—Held ; a perpetual injune- 
tion was granted, rest raining defts. from 
closing the lane.—BIuGaR v, ALLAN 
(1869), 15 Gr. 358.—CAN. 

1308 ii. -}—)ltf. by injunc- 
tion sought to prevent the completion 
of a large frame warebouse which deft. 
was crecting. 

The warehouse was situated directly 
between pltf.’s house & the river & 
would obstruct pltf.’s view of the river : 
-~Held: pltf. bad no right. to the un- 
obstructed view of the river.—McBFEAN 
WYLLIE (1902), 14 Man. L. R. 135.— 


{. Long user—Interruplion.J— 
Where a person has enjoyed an case- 
ment by having windows overlooking 
the lands of au adjoining proprietor 
fur any period, even one day over 











' nineteen years, he cannot be deprived 


thereof unless he subsequently submits 
to an interruption of such casoment 
for a period of twelve months.— 
BURNHAM @. GARVEY (1879), 27 Gr. 
80.—CAN. 

2a stelion for obstructing -— 
Joinder of vendor of property— On 
corenant Jor quict enjoyment. J—PIth. & 


Part XI.—MISCELLANEOUS EASEMENTS. 


v. Cowlishaw (1879), 11 Ch. D. 866; Chitty v. Bra 
(1883). 48 L. T. 860; Brown v. Inskip (1884), Cub. & El. 
231; Martin vr. i Oe (1886), 55 L. T. 821; Nottingham 
Patent Brick & Tile Co. v. Butler (1886), 54 L. T. 444; 
Sheppard v. Gilmoro (1887), 57 L. J. Ch.6; Meredith vr, 
Wilson (1893), 69 LL. T. 336; Rogers v. Hosegood, [1900] 
2 Ch. 388; Formby rv. Barker, [1903] 2 Ch. 539. 











1310. -| —BROWNE v. FLOWER, No. 
1302, ante. 
1311. Obstruction of view of procession— 


Obstruction lawfully erected.|—Iort v. DEVON- 
SHIRE CLUB (1887), 3 T. L. R. 706. 

1312. ———- ----— Obstruction unlawfully erected. 
—PItf. was tenant of a house which ovcrlooke 
the route of a procession. She proposed to Ict 
seats on a stand on the ground floor, & she in 
fact let a balcony & windows on the first floor to 
G. for the day of the procession for the purpose 
of viewing it. Defts., a metropolitan borough 
council, pursuant to resolution, unlawfully erected 
a stand in the highway which obstructed the 
view of the procession from the first & ground 
floors of pltf.’s house. Before the day of the 
procession arrived, G., secing that the view from 
the first floor would be obstructed, asked pltf. 
to release him from his agreement, & pltf. did so. 
A number of persons interviewed pltf. as to 
hiring seats on the ground floor, but on secing the 
preparation for the stand they refrained from 
doing so. Pitf. brought her action against defts. 
for the obstruction to & interference with the 
free use & enjoyment & occupation of her premises 
& the county ct. directed the jury that the 
erection of the stand was a public nuisance, & if 
pltf. had suffered special & individual loss there- 
from she was entitled to recover damages from 
defts.:—Held: she was entitled to recover as 
damages the profit. she had lost on G.’s contract, 
& that which, but for defts.’ act, she would have 
made by letting seats on the ground floor. - 
CAMPBELL v. PADDINGTON CORPN,, [IVIL] 1 KK. B. 
869; 80 Il. J. K. B. 739; 104 1. TN. 894, 75 
J.P.277; 27 T. L. RR. 232; 9 L. G. BR. 3887, D.C. 

1313. View of house—Whether easement can be 
acquired—Display of goods in shop.|— The ct. will 
not restrain the erection of buildings which merely 
prevent goods displayed in a shop from being 
seen from places whence they would previously 
have been seen.-—SMITIT ve. OWEN (L866), 35 
1. J. Ch. 317; 14 W. Wt. 422. 

1314. - —-- Business premises.|-—'The 
erection of a building obstructing the view of 
business premises, but without obstructing light 
& air, cannot be made the subject of an injunction. 
—ButTr v. IMPERIAL GAs Cou. (1866), 2 Ch. App. 


158; 16 L. T. $203; 31 J. P. 310; 15 W. RR. 
92, L. C. 
1815. ~—- -- —- - Display of advertisements.|-— 


In an action, in which the claim was admitted, 
deft. counterclaimed an injunction in the following 








deft. occupied caer | shops under 
leases from the same landlord, pltf. 
having the prior lease. Lltf. brought | 
this action to restrain deft. from 
obstructing his view, & deft. served a. re 
third party notico upon the landlord, P 
claiming, under a covenant for quict 
enjoyment, to be protected against 
pltf.’s claim :—Held: deft. could not 
eall upon his landlord to defend him 
a rg an unfounded claim; but if 
pts claim was well founded, it was 

y reason of an casement expressly 
or impliedly granted by his lease, & 
deft. took subject to such vasements, 
& could not claim that the landlord 
covenanted with hin for quiet enjoy- 
ment of that which did not pass under 
his lease; &, therefore, whether pitf.’s 
claim was well or ill founded, the land- 
lord was not a proper party to be ' to 


B., & sold 


eft. 


called on for indemnity. --SCRIPTURE fr. 
_ REILLY (1891), 14 1. 2. 249.--CAN. 


: Covenant 
huildingsa—Does not apply ta trees.J— 
. owned adjacent properties A. 
RR. & a condition was in- 
serted in the deed of transfer of 3B. 
“that no buildings shall be crected 
on B. which may in any way obstruct 
the view from A." :—J/eld 
struction of the view of A. ly trees 
planted by defendant after the sale 
to him of B., was not an infringement 
of the servitude.--MYSUKGH v. J AMIBON 
, (1861), 4 5. %.—S. AF 


k. Vieu: of house —- Whether ease- 
ment can be acquired——ldisplay of goods 

_ in shop.j—The owner of two adjo 
: shops Jeased one to plitf. & the other 
Pitf.’s shop window bad been IND. 
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circumstances. Pitf. & deft. were the respective 
owners & occupiers of two adjoining houses 
abutting on a strect which was a public highway. 
The side wall of deft.’s house projected into the 
street a short distance beyond the front of pltf.’s 
house. There was no door or other opening in 
the side wall. Pitf. affixed boards at right 
angles to the front of his house & close to deft.’s 
side wall covering the wall to a height of 22 feet 
from the pavement. The boards did not con- 
stitute an obstruction to the street, but the 
prevented deft. from having access to the wall 
from the street for the purpose of repairing it, 
& from exhibiting advertisements upon it. : --Held : 
the right of access to a highway enjoyed as a 
private right by the owner of premises adjoining 
the highway is not limited to the right to pass 
from the premises to the highway & vice versa, 
but includes the right of access to a wall of the 
premises in which there is no door or other opening, 
& the right to have advertisements on the wall 
displayed to the uninterrupted view of the 
members of the public using the highway: the 
act of pltf., was a wrongful interference with the 
private right of deft. ; & deft. was entitled to an 
injunction restraining pltf. from maintaining the 
boards in the position above desecribed.—-CoBp v. 
SaxsBy, [1914] 3 K. B. 822; 83 1. J. K. B. 1817; 
IU L. 'T. 814. 


ere ee ey re = ee 


Sicr. 9.--SEWERS AND DRAINS. 
See Sewers & DRAINS, 


i 


Srecr. 10.---CHIMNEYS. 


1316. Use of chimneys --In adjoining wall.|-—A. 
sold to B., the owner of the adjoining premises, 
the right of using two chimneys in <A.’s wall. 
The consideration was paid, & they were used 
for eleven years, but) no grant was executed. 
(. purchased A.’s house without notice of the 
right; but there being fourteen chimney pots on 
the wall & only twelve flues in A.’s house: - 
Held; (1) (. was put on inquiry, he had con- 
structive notice of the right, & was bound by it, 
& an injunction was granted to restrain him from 
stopping up the two chimneys; (2) it was not 
necessary that the bill should pray fur a specifle 
performance, & the absence of a grant was 
immaterial.—lervey v. Siri (1856), 22 Beav. 
209: 52 4. 1k. 11233 previous proceedings (1855), 
1K. & J. 38d. 

Annotations : --As to 1) Distd. Allen v. Seckham (1879), 
11 Ch. D. 790. Refd. L. & N. W. Ry. o. Le & Y. ity, 
(1867), L. 1. 4 Bq. 1743) Baxter v. Bower (1875), 23 
W. R. 805; Bonner v. G. W. Ry. (1883), 48 L. TT. 619; 
Union Lighterage Co. v. London Craving Dock Co., 
(1902) 2 Ch. 5573 Cory v. Davies, (1923] 2 Ch. 05. 


“ay aia a ee ee - - 


1 #9 constructed as to present a side viow 
to persons coming along the street, tho 
object. being to attract thelr attention, 
& obtain their custom for the wares 
displayed in the shop; & the priviloge 
was shown to be a very Important one. 
The tenant of the adjoining shop 
having placed w show case in an open 

| 


not to erect 


a 


space or door-way of his shop, so as 
Pe at to intercept the view of pitf.’s window, 
¢ that ob- | was restrained by injunction from con- 
tinuing the obstrnction.—BRUMMEL 1. 


WHAKIN (1866), 12 Gr. 283.—CAN. 











action will He for the removal of 
erections in front of a shop inerely 
on the ground that such erections 
obstruct the view which passers-by 
formerly had of the pa Oe ovl NATH 
v. MUNNO (1906), I. L. RR. 20 All 22. — 


ining 
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Sect. 10.—Chimneys. Sect. 1). 
1& 2: Sub-sects. 1 & 2, A.] 


ee 


1817. ——-- In party wall.|—Jones v. Priv- 
CHARD, No. 229, ante. 


Part XII. Sects. 





Sect. 11.—OTHER EASEMENTS. 


1318. To allow animals to stray.|--A man may 
prescribe to have a game of swans within his 
manor, & may prescribe that his swans may swim 
within the manor of another.—Swans’ CASE 
(1592), 7 Co. Rep. 15 b; 77K. R. 435. 

Annotations :—Mentd. Lyster v. Home (1639), Cro. Car. 
644; Davies v. Powell (1738), Cooke, Pr. Cas. 146; 
Hannam v. Mockett (1824), 4 Dow. & Ry. K. B. 618; 
R. ». Robinson (1259), 8 Cox, C. C. 115; Blades v. Higgs 
(1865), 20 C. B. N.S. 214. 

1319. To tether horses.| —JOHNSON v. THROUGH- 
aoop (1625), fob. 64; 80 E. R. 213. 
as noon :—Mentd. Burges v. Steer (1692), 12 Mod. Nop. 


1320. Washing place.|—- Bonp’s CASE (1639), 
March, 16; 8&2 EK. KR. 391. 


Annotation :—Mentd. Constable +r. Nicholson (1863), 14 
Cc. B. N.S. 230. 


1821. ‘Tin-bound.|—-A tin-bound is) a mere 


EASEMENTS AND PRoFits A PRENDRE. 


casement, for which an ejectment cannot be 
brought.—Dok d. FALMOUTH (EARI) v. ALDERSON 
(1836), 1 M. & W. 210; 4 Dowl. 701; 1 Gale, 
441; Tyr. & Gr. 543; 5 L. J. Ex. 153; 150 
K. R. 410. 

Annotations :—Consd. Rogers v. Brenton (1847), ae B. 


6. . Vice v. Thomas (1842), 4 Y. & C 
Mentd. Holmes ». Powell (1856), 8 De G. M. & G. 572. 


Overhanging treos.|— See AGRICULTURE, Vol. II., 
p. 64, No. 406. 

1822. Use of dock.|—By an agreement made 
between G. & C., under whom resp. & applt. 
respectively claimed, it was agreed, ‘‘ that the 
dock between their wharves, on the eastern side 
of the separation, shall for ever remain open as it 
now stands; that is to say, that neither of them 
shall fill it up with wharves or other incumbrances, 
whereby the convenience of the same may be 
damaged to either party’? :—Held: the effect of 
this agreement was to create an easement that 
the dock should remain open as it then stood for 
the convenience of either party to use it as a 
dock; & if it was intended that one party should 
have a more limited right therein than the other, 


| such limited casement should have been created 
| by 
I 


express words.—-MORTON v. SNOW (1873), 29 
» 1. 501; 38 J. P. 100, P. C. 


Part XIl._—Disturbance of Easements. 


Srecr. 1--WHAT AMOUNTS TC DISTURBANCE. 
Ways.| -See Part VIT., Sect. 8, ante. 
Light.|——See Part VIII, Sect. 4, sub-sect. 1, B., 

ante, 

Water.| —See Part) X., Sect. 2, sub-seet. 2, Co; 

Sect. 2, sub-seet. 3, C. (ce), ante 
Support.|—Nee Part: X., Sect. 8, ante. 


eR A NT ONE CSS 


Srcr. 2.—REMEDIES FOR DISTURBANCE. 
SUB-SECT. ].- -ABATEMENT. 


See, gencrally, NUISANCE. 
1823. When justified-—Obstruction threatened.]} 


PART XI. SECT. 10. 


1317 i. Use of chimney—In party 
wall.) -The owner of a house sub- 


(1913), 24 W. L 
905; 6 Alta. L. 


1) ---MorrRIcE v. BAKER (1616), 3 Bulst. 196; 


81 


E.R. 165; sub nom. NORRIS v. BAKER & BAKER 


J. Bridg. 47; 1 Roll. Rep. 393. 


, Annotation :---Mentd. Lemmon v. Webb, [1895] A. C. 1, 


Rh. 255; 


s x 
Rh. 2 


| NEAT (1683), 3 Lev. 92; 83 EB. R. 593. 


12.--CAN 
n. Shade & sheller.) --In an action 


1324. —---- Obstruction completed—Entry not 
justified.|—Tonir v. SANDBACH (1627), Het. 74 ; 
124 E. 1. 353. 


1325. --—- —-— ———.]— ARNOLD v. JEFFERSON 
(1697), Molt, K. B. 498; 3 Salk. 247; 90 HK. R. 
1174. 


Aaaios :—Mentd. Hannam vr. Mockett (1824), 2B. & CG. 


1326. -- ~-—- - Entry justified.| --Spriaau =v. 


eee : -Mentd. Key rv. Thimbleby (1851), 20 L. J. Ex. 


AW. W. RR. 
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stone, & as the row of stones was in 
- the line of the original stone, & was no 
yractical encroachment on the vennel, 





divided it, & let the north part. to G. 
This consisted of two rooms, a front 
& back room, the former having a 
chimney, but not the latter. Gd. had 
wstove in the back room, & the only 
way ho could use it} was by passing 
au stovepipe through a hole in the 
partition between his & the south part, 
& thence into the chimney in that part. 
The owner subsequently leased the 
south part to deft., who at the time 
he became tenant was awaro of the 
existence of the stovepipe. G. after- 
wards assigned to pitf., & on leaving 
took down the pipe. Pitt. on coming 
in, put up a pipe of his own, with the 
consent of, or at loast without any 
objection by, deft. Deft. having after- 
wards taken down the pipe & stopped 
up the hole :—Held: he was a wrong- 
doer, for he only held the south part. 
subject to the user or easement of 
pit?. of the stovopipo & hole.—CuLvER- 
werk pee cron (1875), 24 Cc. PB. 


PART XI. SECT. 11. 


m. To maintain architectural de- 
signa.}—Semble: there is no such 
thing as an easement to maintain 
appoarances in the way of architectural 
designs.—-ALBERTA LOAN & INVEaT- 
MENT Co, r. BEVERIDGE & JOHNATON 


_ original curb stone :—Held 


for an injuction to prevent deft. from 
interfering with a ditch & hedge on his 
own land, pltf. claimed an ‘* easemont 
of shade & shelter” for his cattle :--- 
Iield: no such casement existed in 
law.—CockRANE vt. VERNER (1805), 2 
1. TT. 571.—IR. 

0. Water-race on goldfields.) — The 
rights of a grantee of a water-race on 
the goldfields are analogous to ease- 
monts, & the extinguishment of such 
rights in whole or in part are doter- 
mined on the same principles as app 
to the extinguishment. of easements.— 
CHIN Fan v, DAvVis8 (1893), 11 N. 
L. Rh. 396.——-N.Z. 

p. 7'o play golf—St. Andreie’s links.) 
—DEMPSRER tt. CLEGHORN (1813), 2 
Dow. 40; 3 KE. R. 780.-- SCOT. 

q. Curb 
A party 
of twonty years 
stone placed against the wall of her 
prope y, in a court or venne!l belonging 

Oo an adjoining proprietor to protect 
the wall from carts, etc.; this stone 
having been removed at his own hand 
by the adjoining gid ae BL the part 
set up a row of stones along the wall, 
cemented with lime, in the line of the 
‘ld: as this 
been occasioned by the 


ly 
Z. 


osseasion of a curb 


operation had 


act of the proprietor removing the curb : 


intord 


! Ph nde Bi nir 


‘he party was entitled to have the 
adjoining proprictor & all others 
icted from removing them.— 
BLAcK rr. DryBporan (1840), 2 Dun, 
(Ct. of Sess.) 583.—SCOT. 


JY. Obstructing public — passage.) — 
Where the proprietors of a tenement. 
fronting a public street had been 
for upwards of forty years in the 
sractice of loading goods in a passage 
orning a common access from the 
street to several back tenements, & 
thereby obstructing the passage :— 
Held: they had acquired no right to 
do so, & interdict granted against 
their interfering with the free & 
reasonable use of the passage by the 
proprietor of the back tenement.— 
STAVART, Parr & Co. Brown 


v. 
stone to protect wall.) | BROTHERS & Co. (1878), 6 R. (Ct. of 


had enjoyed for upwards : 


Sess.) 35.—SCOT. 


PART XII. SECT. 2, SUB-SECT. 1. 


1326 i. When justified — Obstruction 
justified.}—W. T. 

Tc cight t wa: tot oinine the lot 
-C.a of way adjo © lo 
on ita northern side, to be used in 
common by T. C. & the owners or 
occupiers of the property situated 
on the north side of the right of way. 
The administrator of W. T. sold to 
G,. the land to the north of the lot, 


Part XII.—DisturBANcE OF EASEMENTS. 





v. ROSEWELL 





1327, —— See OR. 
(1699), 2 Salk. 459; 91 EK. KR. 397. 














annotations :-—Refd. Solomon r. Vintners’ Co. (1859), 4 
ne N. 585. Mentd. Perry r. Fitzhowe (1846), 8 Q. B. 
1328. --—— —-- ——.]—REIGNOLDS v. Ep- 

warps, No. 614, ante. 

1329. -——— By owner in fee—Though 


ae in possession.|—-PrRoup v. Horus, No. 669, 
ante. 

1380. -I—To an action of tres- 
pass for entering a close of pltf.’s & pulling down 
a stable, deft. pleaded that he was possessed of a 
dwelling-house adjoining pltf..s close, & was 
entitled to have the light & air enter through a 
certain ancient window therein; that the stable 
wrongfully & unlawfully obstructed the light & 
air & darkened the window, wherefore he entered 
plitf.’s close & pulled down the stable to remove 
the obstruction. To this plea pltf. replied de 
injuriad :-—Held:; the replication was good, as the 
plea consisted merely of excuse; it neither 
claimed any interest in pltf.’s land, nor set up 
such a right by virtue of an authority from plItf. 
within the true meaning of the rule which pre- 
cludes the adoption of this general form of replica- 
tion. 

Tere the plea only shows a lawful excuse given 
by law to deft. for entering pltf.’s land & pulling 
down the stable there, because it was a nuisance 
& obstruction to the right he has to enjoy his own 
land without inconvenience (ALDERSON, JL.) 
THOMPSON v. EASTWOOD (1852), § Exch. 69 ; 
lL. T. O. S. 3138. 

1331. Extent of remedy—Excessive user—Only 
excess can be removed.]—-Pltf., who had a right 
to irrigate his meadow by placing a dam of loose 
stones across a small stream, & occasionally a 
board or fender, fastened the board by means of 
two stakes, which had never been done by his 
predecessors. Deft., who had rights un the same 
stream, removed the stakes & the board also :—- 
Held: deft. had no right to remove the buard as 
well as the stakes, on the ground that the stakes 
gave the board a character of permanency incom- 
patible with her own rights. 

If a party who had a right to a stone weir were 
to erect buttresses, one who should oppose the 
erection of the buttresses could not justify 
demolishing the weir as well as the buttresses 
(TINDAL, C.J.).---GREENSLADE 0, HALLIDAY (1830), 
6 Bing. 379; 4 Moo. & P. 71; 8 L. J. 0.8. U. Pz 
124; 130 K. R. 1326. 

1332. —-— Right to abate whole user.|---- 
gaan v. RUSSELL, No. 1077, ante. 
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~——— Reasonable manner.]-—Piti., . 


having a prescriptive right to a flow of water, led : 


by means of a gutter laid in a mill-stream at a 
point where an ancient weir was erected, lengthened 


the gutter for the purpose of irrigating more land. | 


The flow of water down deft.’s mill-stream was 


diminished, & deft. in consequence pulled down | 


the ancient weir, which prevented the water from 
flowing down pltf.’s gutter :—-Held : no suspension 


ee eee i ee ee ee ee —_— --— 


reserving a right of way on its south 
side, the description of which 

with the right of way devised to T. C. 
G. sold by the same descr poe & 
with same reservation, to « who, 
in turn, sold to the municipality of 
the county of C. B.:—MHeld: the 
building of a fence across the way b 

pitfs. constituted an obstruction whic 

defts. were justified in removing.— 
McLENNAN v. HuTCHINGS (1917), 50 
N. Ss, R. 359.—CAN. 


PART XII. SECT. 2, SUB-SECT. 2.—A. 


of 
s. When cause of action «urisea— 


Fe A OT A te “eS a, 


t. Onus 
plaintiff. } 


Timit of time.}-—When a right of free 
access for light & alr :4 obstructed by | 
the crection of » permanent structure |; 
& cause of action accrues to the person | 
whose casement is destroyed ut the 
time the structure 
therefore 21 J. 1, c. 16, sect. 3, bars the 
right tv recover damuyges for the injury | 
in an action brought more than six 
years from the date of completion 
of the structure.—GREEN t. 
(1901), 27 V. L. R. 503.—AUS. 

} 

| 


proof of casement on 
—IJn an action for obstructing 
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of pltf.’s right to the enjoyment of the flow of 
water as it had formerly existed was caused by 
his having become a wrongdoer, & deft. was not 
justified in stopping pltf.’s excessive user by 
means which altogether prevented his enjoyment 
of the water, but only in stopping it, by the least 
injurious means in his power. Semble: if there 
had been a confusion of rights, deft. would have 
been justified in abating the nuisance.—Hm. v. 
Cock (1872), 26 L. 'T. 185; 36 J. P. 552. 

-- Easement of light.]—-See Part VIIT., 
Sect. 5, sub-sect. 2, A. (b), ante. 

1334, --—- Interference with sewer.|—-Where 
an urban sanitary authority constructed a sewer 
under the bed of a goit, on which deft. had a mill 
& a mill-pond to which water was supplied by the 
goit, without giving notice to deft. as required 
by Public Health Act, 1875 (c. 55), 5s. 32, & deft. 
forcibly dug down to, broke, & plugged the sewer : 
—Held: (1) the interest of deft. was an easement, 
& so came within the definition of ‘S lands” in 
sect. 4 of the Act, even if deft. was not the actual 
owner, & pltfs., therefore, had no authority to 
carry a sewer under the goit ; but (2) deft. having 
cut the sewer, & thereby caused great inconveni- 
ence & risk of disease to the public, there would 
be no costs in the action ; (3) deft. was within his 
rights in counter-claiming for damages, as pltts., by 
resisting his title had given him no opportunity 
of agreeing upon damages. ~CLECKHEATON URBAN 
District CouNciL v. Krrri (1898), 62 J. P. 536 ; 
42 Sol. Jo. 669. 

1335. Whether remedy barred—By refusal to 
grant mandatory injunction.|—-A_ building socicty 
had established against defts. a right of way over 
part of the property in the receiver’s hands, but. 
so much of their claim as asked for the removal 
of a house which obstructed the way was. dis- 
missed without costs, & no damages were given. 
The society applied for leave, notwithstanding 
the receivership, to proceed under their common 
law rights to abate the obstruction: - //eld: 
though the society had failed to obtain a maun- 
datory injunction, it did not. follow that they had 
lost their right to abatement, or that. other means 
were not still open to them of asserting their 
rights of way.- -LANt vr. Carsky, [1891] 3° Ch. 
All; OIL. J. Ch. 555 65 LT. 8755 40 W. RR. 
87. 

Annotation :---Mentd. Whadcoat. r. Shropshire Ry. (1893), 

37 Sol. Jo. 650. 


1336. ——- By appointment of recelver by 
court.| -LANE v. Capsiy, No. 1435, ante. 





ey 


SuB-SECT. 2.——].eGAL PROCEERDINGSH. 
A. In General. 


1337. Immaterial how right acquired.| — 
CHOLLOCOMBE v. TUCKER (1614), 1 Roll. Abr. 109, 
1. 38. 

: 1338. Whether acquired by user or grant 
immaterial.|——-LEECH v. SCHWEDER, No. 834, ante. 


aw roud pitf. declared that he was 
possessed of a certain close, & by 
reason thereof was entitled to a certain 
way, which he charged defts. with 
obstructing. Defts. traversed the right 
of way set up:—Held: pltf. was 
bound to show an casement as alleged, 
& could not proceed for the obstruction 
of a public highway, oven Jf he could, 
no special damage was alluged, without 
which be could not sue as a nrivatoe 
jndividual.—Fisukk vv. VAUGHAN 
Pa lala (1854), 12 U. G RR, 55.-— 


is complete, & 


WALKLEY 


a. Action on corenant for quiel 


184 FASEMENTS AND PrRorits A PRENDRE. 


Sect. 2.--Remedies for disturbance: Sub-sect. 2, A. 
& B. (a) & (b).] 

13389. Proof of easement different from _ that 
claimed—Relief not granted.|—Where a party 
claims an casement, & proves only a part of his 
claim, the easement ‘proved constitutes a different 


mencement of the term & before entry by plti., 

defts. by excavations on their property deprived 
the theatre of the support of the adjacent lands, 
so that the theatre was rendered unsafe & was 
closed during the eight weeks by order of the 
proper local authorities. PlItf, sued defts. in 


easement from the one claimed, & the claimant respect of the damage suffered by him in conse- 


uence of their acts :—Held: defts. had injured 
Seam nary velief.— ELKIN v. HERBERT (1864), ; proprietary right ¢ of pltf. who was, irae 


Annotation :-~-Mentd. Kirk v. R., A.-G. v. Kirk (1872), entitled to maintain the action.—CGILLARD v. 





rae 14 ia. aoe ‘HESHTRE LINES COMMITTEE (1884), 32 W. Kt. 
When cause of action arises---Disturbance of sna < A. y 893] 2 Cl : 
support.|--- See Part X., Sect. 3, sub-sect. 2, ante. zs Ma. aba erd ee fou 


Crossman & Paulin 7. Land ite wintry (Registrar ), 
ADI Ch. 202. 


B. Who may sue. 1345. Master in occupation of tenement by 
(a) In General. servant.|—A ee put into the lel tetra of 
. ttage, with less wages on that account, does 

1340. Lessee for years.|—An action on the case | ® COUaBe, & 
may be maintained by a lessee for years for not sa md a = ve ae but the cearapeeaar wegen 
obstructing the lights of an ancient messuage.— properly declare on it as his own occupation in an 
SYMONDS ¥. SEABUURNE (1633), Cro. Car. 325; action on the case for a disturbance of a right of 
79 F. RB. 884. , vat see PI) way over deft.’s close to such cottage. It matters 
Annotation :-—Reld. St. John 7. Moody (1675), 1 Vent. 274. not that the cottage was divided into two parts, 
1341. Tenant from year to year --Injunction | °"° of which only was in the occupation of such 


“hla aa tates an (ayaa ch servant, the other being occupied by a tenant 
Ne Ea of tenancy.|—Simprer v. FoLeEy, paying rent.—BERTIE v. BeauMoNT (1812), 16 


: Kast, 33; 104 BE. R. 1001. 
frat ar to Sneed ee iat Settee Ma famant | ato Mand knee 0), 1 CaM 104 
tenants holding under the same landlord to re- 1346. Bisson Acadiovecnica¢ of mortgagees. | 


strain the ereetion of new buildings interfering 
with the free access of light & air to the premises 
oceupied by him. The landlord thereupon gave 
the tenant notice to quit, &, at the time of the 
hearing, only eight) months of the tenancy were 
unexpired :---Held: though the extent of pltf.’s 
interest did not. necessarily disentitle him to relief, 
vet. it was a material ingredient. for consideration 3 
& as it’ was not clear that. ptf. had sustained 
material injury, & as the inconvenience to defts. 
of compelling them to pull down their buildings 
would be far greater than any which pltf. could 
endure if the buildings were allowed to stand & 


—Bennerr v, vases, No. 1247, ante. 
1347. Married woman entitled to separate use. |— 
Where defts. contemplated erecting premises 
which would if completed, it was alleged, interfere 
with the ancient lights of two messuages, one of 
which belonged to a husband & the other to his 
wife, separate actions were brought) by husband 
& wife claiming, iter alia, an injunction & damayes. 
The title of the wife did not appear. On a motion 
for an injunction defts. admitted the right of pltfs., 
& had previously offered to amend their plans 
accordingly. They objected, however, to paying 
: : two sets of costs :—Held: if it should turn out 
he were left to bring an action for damages, the bill that the wife was not entitled to her separate use, 
ought to be dismissed without costs, without pre- | ¢he taxing master should disallow any extra 
judice to any action pitf, might. be advised to bring. | Gosts occasioned by bringing two actions instead 
— JACOMB t. KNIGHT (1868), 3 De G, J. & Sm. 533 5° of one.—Iieimss v. NEWCASTLE CO-OPERATIVE 
2 New Rep. 295 5 32 TL. J. Ch. 601 5 27 J.P. 5473 | Socrery (1897), 76 L. T. 109. 
81. PT. 621; 11 W. it. 8125 46 E.R, 743, L. JJ. 1348. Executor of deceased plaintiff—-Obstruction 
1343. - -- Insignificant interest.|— A local © of light.|—The sole pltf. in an action for a man- 
authority, for the purpose of repairing the surface | datory injunction & damages for obstruction to 
of a highway, cut away part. of a bank at the side | the access of light to a freehold house, having died 
of a road, the bank representing the accumulated © more than six months after the issue of the writ. 
road scrapings of many previous years. The | B., the exor. & devisec, obtained the common 
yearly tenant of an adjoining small cottage & i order to carry on proceedings. On motion to 
garden brought an action against the local | discharge this order for irregularity, on the ground 
| 
| 
| 


aut hority, alleging that the wall of his garden had | that the cause of action did not continue, & that. 
been rendered unsafe through the partial removal | there was no transmission of interest to H.: 
of the bank: --Held: (1) the bank was within the | Held : though any action by B., as exor., for injury 
boundaries of the original highway, & the cutting | to pltf.’s real estate might, under Civil Procedure 
away of a portion of it had not materially affected | Act, 1833 (c. 42), s. 2, be limited to the six months 
the support to pltf.’s wall; (2) as pltf. had no -; prior to pltf.'s death, still he could recover damages 
substantial interest in his holding, & had suffered | to this extent: that, with regard to the peculiar 
no damage which could not easily be rectified, his | equitable remedy to have the obstruction to light 
action was a piece of useless litigation & an abuse removed, this was an equitable right. subsisting in 
of process, & must be dismissed with costs under | pitf. at {he time of her death, which, with the 
Public Authorities Protection Act, 1893 (c. 61).— equitable remedy by mandatory injunction, 
WEBSTER v. BAKEWELL RURAL CouNcIL (1916), | devolved to B. as her devisee, & consequently 
86 L. J. Ch. 80; 11d tL. T. B78 5 80 J. P. 437 3 roceedings could properly be Caeniod on by B.— 


14 L. G. RR. 1109. *, Sues (1890). 43 Ch. D. 607; 59 LL. J. Cl 
1844. Tenancy to commence on future day—- | rel . 62 1] L. T. Ne " a co ‘i 


Injury caused prior to commencement of tenancy.] | 4nnotation :—Mentd. Peebles r. Oswaldtwistle U. D. G., 
—Pitf. agreed to take a theatre for cight weeks to [1896] 2 Q. B. 159. 





commence on a future _day. Before the com- Compare No. 1376, post. 
enjoyment—Plaintiff must prore dis- » must, show an interruption or obstruc- GRAND TROENK Ry. Co. oF CANAD 


turbance.}--Held: in an action on a tion of the casement, in order to (1886), 12.0. RR. 1EY.—CAN. 
covenant for quiet enjoyment pltf. entitle him = to reeover.—YPLATT te. 


Part XII.—DisturBANCE oF BASEMENTS. 


(ob) Reversioners. 


1348. General rule.|—(1) A Ct. of Equity 
interferes by injunction to prevent an injury in 
respect of a legal right, simply on the ground of 
the damage it produces to property ; & the juris- 
diction of the ct. is not confined to restraining 
injury to the enjoyment & comfort in the occupa- 
tion: therefore it is not necessary that a pltf. filing 
a bill for an injunction to restrain such an injury 
should be in the actual occupation of the property. 

(2) Where a pit. filed a bill for an injunction to 
restrain the crection of an addition to the house 
adjoining one of his own, so as to interfere with the 
windows, which he alleged were ancient lights, some 
of which had been recently enlarged, & some new 
lights had been opened, & an interim order had 
been granted ; upon a motion for an injunction 
the ct. gave pitf. liberty to bring an action at law, 
but allowed deft. to proceed with the new building 
to a specified height, on his undertaking to abide 
by any order the ct. might make as to pulling down 
any addition which might be made to the erection 
complained of by the bill, & also undertaking to 
admit at the trial that the erection had been carried 
to such specified height.—WItsSON v. TOWNEND 
(1860), 1 Drew. & Sm. 324; 30 L. J. Ch. 2535 ¢ 
L. 'T. 352; 25 J. P. 116; 6 Jur. N.S. 1109; 9 
W. R. 30; 62 BE. R. 403. 

Annotations : ~-As to (2) Refd. Cooper ¢. Hubbuck ( 1860), 


30 Beav. 160; Jones v. Tapling (1862), 12 C. B. N.S. 826. 
(lenerally, Mentd. Wood 7. Conway Corpn., [1914] 2 Ch. 


1350. For injury done to reversion-- By lessee—-- 


Light.|—An action will lie for the owner of the 
inheritance in a house for stopping up windows. 


maintain an action for the injury to his inheritance 


1, J. Hx. S25 


We are of opinion that pltf. may at present | 157 BR. 795, 


by obstructing the ingress of Jight & air into the . 


house & this action does as well lie against plitf.’s 

own lessee as against any other person (per CUR. ).-— 

THOMLINSON v. KROWN (1755), Say. 2153 96 

}4. R. $57. 

Annotations :—Folld. Jesser 7. Gifford (1767), 4 Burr. 2141. 
Refd. Attersoll ». Stevens (1808), 1 Taunt. 183. 

1351. ——— Light.|-—JEssik v1. GIFFORD (1767), 

4 Burr. 2141; 98 E. R. 116. 

«innotations :--Refd. Bower v. Hill (1835), 1 Bing. N.C. 
519; Battishill v Reed (1856), 18 C. B. 6965) Simpson 
v. Savage (1856), 1 C. B. N.S. 347; Metropolitan Assocn. 
v Potch (1858), 5 C. B. N.S. 504; Mayfair Property Co. 
v. Johnston, [1894] 1 Ch. 508. 
(1808), 1 Taunt. 183; Johnstone rv. Hall (1856), 20 J. 2. 


a7. 


|, ITAMER +. SAME, No. 1187, ante. 
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1353. | — PHF. having demised a 
cottage without exception of mincs :—Held: he 
migh! sue in case for an injury occasioned to the 
cottage by a stranger who had excavated coal, 
though it was not clear whether the injury resulted 
from excavation under the cottage, or under an 
adjoining house, in the occupation of pltf.—- 
RAINE v. ALDERSON (1838), 4 Bing. N.C. 7025 1 
Arn. 329; 6 Scott, 691; 7. J. C. P. 2733; 2 
Jur. 327; 132 kK. R. 959. 

13854. ---— —-—..|—The _ second count of a 
declaration stated that a messuage & land, the 
reversion whereof belonged to pltf., were in fact 
supported by the land adjoining ; yet. deft. wrong- 
fully & negligently dug & made divers excavations 
in the land adjoining without sufficiently shoring 
the messuage & land, & thereby deprived them of 
their support, whereby they sank & were injured. 
The third count stated that pltf., by reason of her 
interest in the messuage & land, was entitled to 
have the messuage supported laterally by certain 
land adjoining ; yet deft. wrongfully & negligently 
dug & made divers excavations in the land ad- 
joining without sufficiently shoring the said 
messuage & land, & thereby deprived the messuage 
of the support to which pltf. was so entitled, where- 
by the messuage & land sank & were injured : — 
Held: (1) the second count was good, although it, 
did not allege any right to support, for as it. did 
not appear that deft. was the owner of the adjoin- 
ing land, he must. be taken to be a stranger & a 
wrong-doer ; (2) the third count. was also good. --- 
Bisby v. CARTER (1859), 4 Th. & N. 15353 28 
27. TT. O. S. 260; 7W. WR. 193 ; 





aural ae fo (1) Apld. Richards rc. Jenkins (1868), 
de eo Hedda. 


1355. --.| -STROYAN I NOWLIS, 


" 


1356. --- -- -- -.J—Chancery Amendment Act, 
1857 (c. 27), in conferring upon cts. of equity a 


' jurisdiction to award damages instead of an in- 


Mentd. Attersoll v7. Stevens | 


1352. ---—- Support.|—(1) Pltf., in 1822, had a , 


remainder in fee in a wharf expectant on a tenancy 
for life of his father. Defts., in that year, dug soil 
out of their dock which was contiguous, & the water 
thereby undermined the wall of the wharf. In 


1825, pltf.’s father died, & in 1824, the action of the | 
water on the wall had undermined it so far that it , 


fell :—Held: pltf. had a right of action against 
defts., although they had done no act. since the 
death of plitf.’s father, by which pltf. came into 
possession of the freehold of the wharf. 

(2) By a private Act of Parliament, it was 
enacted, that defts. should be sued within ‘ six 
calendar months after the act committed ": -- 
Held: the limitation ran from the time of the con- 
sequential injury happening, & not from the doing 
of the act which caused that consequential injury ; 
as, here, the act itself was not tortious or injurious, 
except from those consequences which occurred 
some time after.—-GILLON v. BODDINGTON (1824), 
1C. & P. 541; Ry. & M. 161, N. P. 
Annotations :—As to (2) Distd. Nicklin v. Williams (1854), 

10 Exch. 259; Bonomi v. Backhouse (1858), E. B. & KE. 

aac ereeee W Ondeworn v. Harley (1830), 1 B. & Ad. 391 ; 


Darley Main Colliery Co. (1884), 14 Q. B. D. 
Baa Generally, Mentd. Howell v. Young (1826), 5 B. & C. 
59. 


_ junction, has not altered the settled principles 


upon which those cts. interfered by way of in- 
junction; & in cases of continuing actionable 
nuisance the jurisdiction so conferred ought only to 
be exercised under very exceptional circumstances. 

An electric lighting co. erected, powerful engines 
& other works on land near a house whieh was 
subject, to a lease. Owing to excavations for the 
foundations of the engines, & to vibration & noise 
from the working of them, structural injury was 
caused to the house, & annoyance & discomfort to 
the lessee. The lessee & the reversioners brought 


| separate actions against the co, for an injunction & 


damages in respect of the nuisance & injury thus 
occasioned :—leld: (KEKEWICH, J.) (1) both the 
lessee & the reversioners were entitled to relief, 
but, ander the circumstances, by way of damages 
& not of injunction. 

(2) Pitfs. in both actions appealed against 
the refusal of the injunction :--//eld: there was 
nothing in either case to justify the ct. in refusing 
to aid, by injunction, the legal rights which had 
been established. 

Tt may be stated as a good working rule that 
damages may be given in substitution for an 
injunction in cases where there are found in com- 
bination the four following requirements, viz. 
where the injury to the plt(f.’s legal rights is 


' (a) small, (6) capable of being estimated in money. 
'(c) can be adequately compensated by a small 


money payment, & (d) where the case is one in 
which it would be oppressive to deft. to grant an 
injunction (A. L. Smiru, L.J.).—SHELFER v. CITY 
OF LONDON EvLectrric LiGguTING Cu., MEUx’s 
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Sect. 2.—Remedies for disturbance: Sub-sect. 2, B. 
(b), C. & D. (a) 4.) 

BREWERY Co. v. City oF LONDON ELECTRIC 

LIGHTING Co., [1895] 1 Ch. 287; 64 L. J. Ch. 216 ; 

12L T. 34; 43 W. R. 238; 11 T. L. R. 137; 

39 Sol. Jo. 182; 12 NR. 112, C. A.3 subsequent 

proceedings, [1895] 2 Ch. 388, O. A. 

Annotations :— As to (1) Refd. Colwell v. St. Pancras B. C., 
11904] 1 Ch. 707. 4a to (2) Apld. Westmoreland ». New 
Sharlston Colliery Co. (1898), 79 L. T. 716; Jordeson v. 
Sutton, Southcoates & Drypool Gas Co., [1899] 2 Ch. 
217. Gonsd. Cowper v. Lui 

Letts, 11905] 2 Ch. 210. fe 

1 Ch. 480. Apid. Rileys v. Halifax Corpn. 00D 
L. ‘I. 278; Gilling v. Gray ale 27 T. L. R. 39 
Bailey v. Holborn & Frascati (1914), 110 L. T. 574. CGonsd. 
Pettey v. Parsons, 11914] 1 Ch. 704; Jeods Industrial 
Co-op. Soc. v. Slack (1924), 40 T. L. R. 745. eld. 
Metropolitan Electric Supply Co. (1894), 10 T. L. R. 
Colls v. Home & Colonial Stores, [1904] A. ©. 179 ; 
». London (Ontario) Water Comrs., | 
Sharp v. Harrison, (1922] 1 Ch. 502. Generally, 
A by v. Securities Corpn. (1895), 64 L. J. Ch. 491 
Midwood v. Manchester Corpn., [1905] 2 K. B. 597. 
1357. Injury caused by tenant-——Water.]|— 

EGREMONT v. PULMAN, No. 1115, ante. 

1358. -—-— Of permanent character—Light.]— 
The custom of London, which allows a man to 
build to any height upon ancient foundations, 
although he may darken his neighbour’s lights 
thereby, must: be contined to cascs where all the 
four walls of the building belong to the party, & 
will not justify him in raising an obstruction by 
means of three walls of his, so as to darken the 
lights in a fourth wall belonging to his neighbour. 

This is a case in which thc reversioncr may 
maintain an action, because it 1. an injury to the 
right that he complains of ; & the effect of letting 
the obstruction stand might be, that, from the 
death of witnesses, evidence of its erection might 
be lost, & so the injury would become permanent 
(TENTERDEN, L.J.). SHADWELL v. HUTCHINSON 
(1829), 3 OG. & P. 6153; Mood. & M. 3503 subse- 
quent proceedings (1830), 4 C. & P. 3343; (1831), 
2B. & Ad. 07. 

Annotations :-—Apld. Metropolitan Assocn. v. Petch (1858), 
2 c B. i S..50!. Mentd. Johnstono vr. Hall (1856), 20 
ale . oF . 
1359. -- ~- - ~-- —-—-.|--A declaration for an 

injury to the reversionary interest of pltf. by 

obstructing ancient lights, is sufficient if it show an 
obstruction which may operate injuriously tc the 
reversion cither by its being of a permanent cha- 
racter or by its operating in denial of the right. 

METROPOLITAN ASSOCN. @ PiTCH (1858), 5 

C. B. N.S. 604; 271. J.C. P2830; 23.5. P2119; 

4 Jur. N.S. 10003 141 EK. R. 204. 


«{nnotation :—Refd. Mayfair Property 
11894) 1 Ch. 508. 


Vv. 








Co. vt Johnston, 


1360. ——— —-- - —-—.]--NoBLE v. HARRISON 
(1892), 37 Sol. Jo. 131. 

1361. ---~- —-— Way.|--Baxtrer v. TAYLor, 
No. 822, ante. 

1362. .--~— --—— —--.]--Bowegr v. HILL, No. 
502, ante. 

1368, ———- ——-— ~——..|-— BELL v. MIDLAND Ry. 
Co., No. 810, anie. 

1364. ~---—- --— Noise.|—In order to entitle a 


reversioner to maintain an action for an injury 
to his reversion, it is necessary that the wrong 
complained of should be in its nature permanent. 
Therefore :—Held: a reversioner could not main- 
tain an action against a railway co. for making 
loud hammering noises in a shed adjoining his 
house, by reason whereof the tenant quitted, 
though it appeared that. he was afterwards unable 
to let the house except at a lower rate. 

There is a distinction between a nuisance & 
an easement. No right can be gained by con- 
tinuing a public nuisance (PoLLocK, CU.B.).— 


rs re ee re ee ee ne 8 


EASEMENTS AND Profits A PRENDRE. 


MUMFORD v. OXFORD, WORCESTER & WOLVER- 
HAMPTON Ky. Co. (1856), 1 H. & N. 343; 25 
L. J. Ex. 265; 27 L. T. O. S. 58; 156 BE. BR. 1107. 


Annotations :—Apld. Simpson v. Bavago (1856), 1 C. B. N. 8. 
347. Befd. Mott v. Shoolbred (1875), L. Kt. 20 Kq. 22; 
Cooper ». Crabtree (1881), 19 Ch. D. 193; Byass v. 
Bettam (1885), 2 T. L. R. 88; Rust v. Victoria Graving 
Dock Co. & London & St. Katherine Dock Co. (1887), 
or oo yet Mentd. 'ancred v. Allgood (1859), 4 


1365. ——— Way.]—-KIpDGILL v. Moor, No. 809; | 
ante. 

1866. ——— Operating in denial of right—Light.]} 
—METROPOLITAN ASSOCN. v. PETCH, No. 1359, 


ante. 

1367. No substantial damage proved—-Light.|— 
Mandatory injunction refused, & nominal damages, 
without costs on either side, granted in a case where 
pltf. had only a life interest, subject to an existing 
lease, & where, though there was a substantial 
interference with present comfort in respect of 
light, there was no prospective injury or diminution 
in the saleable valuc of the property. There being 
no case as to air, pltf.’s case as to light was made 
less strong by its being addressed conjointly to 
air & light. As proceedings were taken under the 
old practice, pltf. should have sought his remedy by 
action at law.—PERKINS v. SLATER (1876), 35 
L. T. 356. 

1368. -——-— -|—-Where a reversioner who 
sued for an injuction to restrain building so as to 
obstruct. access of light, failed to prove sub- 
stantial damage, the ct. refused to direct any 
inquiry as to damages.—ICINO v. RUDKIN (1877), 
6Ch. D. 160; 461. J. Ch. 807. 

A prelan -—Mentd. Richards +. Revett (1877), 37 L. T. 





1369. —— —--.|—Dykr v. PATMAN (1897), 62 
J.P.135; 46 W. R. 200; 42 Sol. Jo. 97. 

1370. After damages recovered in previous 
action—Light.|—It is no defence to an action for 
obstructing ancient lights, that the nuisance 
merely affects pltf.’s right as reversioner, & that 
he has already, in a former action, recovered against 
deft. for the same obstruction.—SHADWELL »v. 
HUTCHINSON (1831), 2 B. & Ad. 97; 9L. J. O.S., 
K. 1. 142; 109 Id. KR. 1079. 


Annotations :--Refd. Buxter v. Taylor (1832), 1 Nev. & M. 
K. B. 11; Buattishill vy. Reed (1856), 18 C. B. 696. 


1371. Immediate reversion not in plaintiff—— 
Light.|-—A declaration in case for the obstruction 
of ancient lights, stated that the messuage ‘‘ was 
in the possession of F. as tenant thereof to pltf., 
the reversion thereof then belonging to pltf.” 
Upon a plea “that the reversion of the said 
several premises, etc., did not at any or either of 
the said times, when, ctc., belong to pltf. modo 
et forma” :-—Held: the issue was supported by 
evidence that at the time, when, etc., F. was in 
possession, & that he paid the rent to pltf. up to 
the last quarter day before action brought ; 
although a lease for a term unexpired, from pltf. 
to another person, was put in evidence.— BENNETT 
#. DUNCAN (1845), 6 L. T. O. S. 171. 


C. Who may be sued. 


13872. Lessee under lease subsequent to obstruc- 
tion.]—Riprpon v. BowLes (1616), 1 Roll. Rep. 
221; 81 KH. R. 446; sub nom. Ryppon v. BOWLES, 
Cro. Jac. 373; 79 E. R..318. 

Annotations :—Refd. Lambert vr. Bessey (1680), T. Raym. 


467; Rosewell v. Prior (1701), 1 Ld. Raym. 713; 
Thompson v. Gibson (1841), 7 M. & W. 456 


1878. Clerk responsible for erection of obstructing 
bullding — Co-defendant with contractor.] — In 
an action on the case for obstructing pltf.’s lights, 
a clerk who superintended the erection of the 
building by which they were darkened, & who alone 


Part XII.—DisturBaNCE OF EASEMENTS. 


directed the workmen, may be joined as a co-deft. 

with the original contractor.—WILSON v. PETO 

(1821), 6 Moore, C. P. 47. 

areata :—Refd. Thompson v. Gibson (1841), 7 M. & W. 
v0. 

1374. Lessee of ecclesiastical corporation.]}-—- 
Injunction granted to prevent the obstruction of 
ancient lights, against a Icssee of an ccclesiastical 
corpn., subject to pltfs. establishing their right 
to the easement in an action.—SuTron v. Monr- 
FORT (LORD) (1831), 4 Sim. 559; 58 E. R. 209. 
Annotation :—Mentd. Wilson v. ‘Townend (1860), 1 Drew. & 

Sm. 324. 

1375. Servient owner—Work carried out by 
contractor.|— BOWER v. PEATE, No. 1231, ante. 

1376. Executors of deceased defendant —Ob- 
struction of light.|-The continuance of an ob- 
struction to ancient lights is an ‘injury com- 
mitted ’’ in respect of property within Civil Pro- 
cedure Act, 1833 (c. 42), s. 2, giving rise to a cause 
of action de die in diem, & therefore an action in 
respect of the continuance of the obstruction in 
the lifetime of the person who caused it may be 
maintained against his ecxors. or administrators 
notwithstanding that the obstructing building 
was completed more than six calendar months 
before his death.-—JENKS v. CLIFDEN (VISCOUNT), 
[1897] 1 Ch. 694; 66 L. J. Ch. 338; 76 L. T. 382; 
45 W. R. 424; 41 Sol. Jo. 350. 

1377. Owner of partly worked mines—Loss of 
support due to previously worked minerals.| 
(1) A lessee of underground strata is not liable in 
damages to the owner of buildings on the surface, 
who has acquired a right to have the buildings 
uninjured by undergound workings, for injury 
occasioned to the buildings by reason of subsidence 
happening during the currency of the lease, 
caused, not by any act of commission on the part 
of the lessee, but resulting from an excavation 
made in the underground strata by the lessee’s 
predecessor in title prior to the date of the Jease. 
Where pltfs.’ buildings, erected more than twenty 
years before action, on land, the mines under 
which were worked by defts. undcr a lease, were 
injured, during the currency of the lease, & 
within six years before action, by subsidence 
caused, not by the acts of defts., but by the acts 
of their predecessor in title, done prior to the date 
of the lease :—-Held : defts. were not liable. 

(2) Although the right of the owner of the 
surface & the right of the owner of the buildings 
on the surface not to have the land or buildings 
interfered with by underground workings on the 
part of the owner of the minerals stand upon 
different footings as to the modes of acquiring 
them, yet the right as regards buildings when once 
acquired is in character the same as the right of the 








ee em ee ee — 
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owner of the surface (BRUCE, J.).—-GREENWELL v, 
Low BEECHBURN CoaL Co., [1897] 2 Q. B. 165; 
66 L. T. Q. B. 643; 76L. T. 759; 18'T. L. R. 471. 


Annotations ;--As to (1) Consd. Hall *. Norfolk, 11900) 
2 Ch. 493. Distd. A.-G. . Roo, (1915) 1 Ch. 235. Refd. 
Miho auras v. Now Shariston Colliory Co. (1898), 


_ 1378. -——-— —-—.|-—-(1) The owner of minerals 
is not liable for damage caused to neighbouring 
land by subsidence occasioned by the working of 
the minerals by his predecessor in title, although 
the damage did not actually occur until after the 
owner came into possession. 

(2) It has been settled that where a subsidence 
occurred through coal workings the right of action 
on the part of the person damaged by the sub- 
sidence arose when the damage occurred & not 
when the coal was removed; & Stat. Limitations 
ran from the latter date & not from the former 
(KEKEWICH, J.).-~ HALL 7, NORFOLK (DUKE), 
[1900| 2 Ch. 403; 69 1. J. Ch. 571; 82 L. 'T. 836 ; 
64 J.P. 710; 48 W. R. 5653 16 To. BR. 4485 44 
Sol. Jo. 550. 

See, further, Minis. 

Compare No. 1318, ante. 

See, also, No. 1350, ante. 


D. Form of Relief by Action. 
(a) Injunetion. 
i, In General, 


See, generally, INJUNCTION. 

1379. Whether remedy available— Damages not 
adequate compensation.|——'o enable a party to 
obtain an injunction in equity the mischief com- 
plained of must be such as cannot) properly & 
adequately be compensated by pecuniary damages. 
—Woop v. SuTcnirre (1851), 2 Sim. N.S. 163 ; 
21L. J. Ch. 253; 18 1. TT. O. 8S. 1043 16 Jur. 75 ; 
61 H.R. 308. 

Annotations :-—Refd. A.-G. v. Bradford Canal, Proprietors 
(1866), L. Rh. 2 Ky. 71. entd. A.-G. ©. Kingxton-on- 
Thames Corpn, (1865), 12 L. W665 5 Crossley o. Light- 
owlcr (1867), 16 1. ‘IT’. 438. 

1380. No legal right infringed.| — ‘enant 
under an agreement for a lease having filed a bill 
to restrain his lessor from obstructing the ancient 
lights in the premises comprised in the agreement, 
but not asking to have the agreement specifically 
performed—motion for injunction refused. -FOXx 
”, PURSSELL (1855), 3 Sm. & G4. 242 65 H.R. 645. 
an -- Mentd. Harris v. De Pinna (1886), 33 Ch. dD. 





1381. —--- Delay in assertion of right.| - 
WINTLE v. Bristol & South WALES UNION Ry. 
Co., No. 821, ante. 

1382. Damage _ slight.| --WINTLE 0. 
BristoL & SoutTH WALES UNION Ry. Co., No. $21, 
ante, 





- (a) i. 
1379 i. Whether remedy available— 


Damages not adequate ca Soiree tne | 


It was not intended by Specific Relicf 


Act, 1877, s. 54, that a man should not : 


have an injunction granted to him 


unless his property would be practically 


destroyed if the 


yunetlon were not 
granted. Where p 


tf. had for over 


twenty years carried on the business | 
of manufacturing a particular kind of | 


cloth in a certain house, & deft. built 


in the neighbourhvod of that. house in | 
such a@ manner us to render pitf.’s - 


house practically uscless for the pur- 
poses of his manufacture :—Held: 
pitf. was entitled to an injunction & 
not merely to damages.—YaRo vw. 
SANA-ULLAH (1897), I. L. H. 19 All. 
259.—IND. 





PART XII. SECT. 2, SUB-SECT. 2.— . 


' half on the 
1881 1. Delay in assertion of : 
right.}—In an advocation of asummary ' 


petn. to the sheriff} raying for intordict 
against a conterminous proprietor 
erecting buildings on a pleco of ground 
over which the petr. had a servitude 
non (edificandi :—Heli: as the bulld- 
ing was nearly completed when the 
application was presented, the petn. in 
so far as it prayed for interdict was 
not presented tempestive & ought not to 
be granted.-—LOWBON'S TRUSTEES ev. 
CRAMMOND (1861), 3 Maeph. (Ct. of 
Sess.) 53; 37 Sc. Jur. 23. —SCOT. 


b. Support from walla of 
building.|—M. W. conveyed half of 
certain lands to G. W., describing the 
samne by metes & bounds, & afterwards 
died having devised the other half to 
M. There was a bouse on the lands In 
question so situate that half of it was 
on the purtion granted to G. W., & 
ortion devised to M. 
Subsequently M. comiuenced to pull 
down the half of the house situate on 





| 
: 
| 
| 
| 
| 
| 


the land devised to her, & G. W. appliod 
iu the present action for an injunction 
to restrain the same :--//eld: he was 
entitled to the relief claimed.—WRAY 
oa Soe (1885), 9 OJ KR. 180.-— 


6. ----~ Light.)—-In an action for 
the obstruction of ancient Nght in 
tf." building by a now building, 
t was found that an obstruction, 
amounting to an actlonable nuisance, 
ad been caused by the new building, 
& an injunction was granted, not to 
be enforced for a poriod sufficient to 
enable defts. to abate the nuisance. 
Defta. then caused the wall of the 
new building, which intercepted the 
light, to be faced with white tiles, 
which they alleged so improved the 
light coming to pltf.’s windows as to 
abate the nuisance :-—/feld : an action- 
able obstruction of ancient light cannat. 
be justified by the substitution of light 
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Sect. 2.—lKemedies for disturbance: Sub-sect. 2, D. 
(a) 4. i. tii, 
— ——-~ —~ --.]—- JOHNSON v. WYATT, No. 916; 
ante. 
1384. —-——- — -.]—CURRIERS’ Co. v. CORBETT, 
No. 1429, post. 





1885. ---—.|— ROBSON v. WHITTINGITAM, 
No. 919, ante. 
1386. ——~-.|— DENT v, AUCTION MART Co., 





] oe v. SAME, MERCERS’ Co. v, SAME, No. 953, 
ante. 

eae —— ——.|-—-KIno v. RUDEIN, No. 1368, 
ante, 

See, also, Sub-sect. 2, TD. (b), i., post. 

1388. Defendant offering to reinstate plain- 
tify.|——Low v. INNES, No. 1427, post. 

1389. Defendant offering to alter plan of 
building.|— VERE v. MINTER (1914), 49 L. Jo. 129. 
Land compulsorily acquired under statute.) 
—~See COMPUISORY PURCHASE OF LAND, Vol. XI, 
pp. 136, 137, Nos. 232-243. 

1390. Windows enlarged by plaintiff — 
Light.|-—Where the owner of a building having 
ancient lights replaces them by new larger windows, 
the ct. will not interfere by injunction to restrain 
the owner of the servient tencment from obstruct- 
ing them.—H atu v. BUCKNALL (1869), 1. BR. 8 Eq. 
1; 38L. J. Ch. 372; 207. 7. 549; 88 J.P. 582; 
17 W.R,. 755. 

Annotations :-- Consd. Staight «. Burn (1869), 5 Ch. App. 

163. N.F. Aynsley r. Glover (1874), LT. Roos iq. 544, 
Refd. Newson rr. Pender (1884), 27 Ch. D. 43. Mentd. 
Harvey vr. Walters (1873), T.. 2. 8 CL. PL 169, 














li. Quia timet Action. 

1391. Whether court will restrain apprehended 
injury.|-—Ilerz v. UNION BANK OF LONDON, No. 
43, ante. 

1392. — —.] -Where a probable nuisance was 
distinctly sworn to, an injunction was granted as 
of course, subject to an action at law. 


EASEMENTS AND PROFITS A.PRENDRE. 


pleted, then the action will lie & an injunction be 
granted, as they will in all other cases of appre- 
hended nuisances, unless the act. complained of is 
in itself lawful & does not per se_ constitute a 
nuisance. The decisicn in Colls v. Home & 
Colonial Stores, No. 830, ante, has not abrogated 
the jurisdiction of the ct. to entertain actions 
quia timet in cases of obstruction of ancient lights. 


‘ If there is only an honest difference of opinion as 


to whether an illegal obstruction will result the 


' ct. will decide & not hold that pltf. should have 


waited & ascertained the result of the erection of 
the new building before bringing his action. 

(2) Semble: the term “ irreparable damage ”’ 
as used in this class of cases means no more than 
that the damage is substantial & could not be 
adequately remedicd by a pecuniary payment. 
Qu. : whether in such a case the ct. has powcr to 
grant damages in lieu of an injunction.—LITCH- 
FIELD-SPEER Vv. QUEEN ANNE’S GiATE SYNDICATE, 


. Lyrp. (No. 2), [1919] 1 Ch. 407; 88 L. J. Ch. 137; 


120 L. 'T. 5653; 35 T. L. R. 253; 63 Sol. Jo. 390. 


Annotation :-—As to (1) Refd. Slack r. Leeds Industrial Co- 
op. Soc., [1923] 1 Ch. 431. 


See, also, NUISANCE. 


1396. Whether damages granted in lieu of 
injunction.|—In an action for an injunction to 


restrain deft. from further building so as to inter- 


—— 


fere with pltf.’s ancient lights, & for a mandatory 
injunction to compel him to pull down like build- 
ings already constructed, pltf. proved that if 
deft.’s building was completed it would seriously 
interfere with his light; but he failed to prove 
that the commercial value of his premises, or the 
facility of letting them, would be materially 
affected. The premises of pltf. & deft. were both 


- Jeaseholds held under the same lessor, who had 


It is sufficient allegation to support an applica- | 


tion for injunction to restrain obstruction to 
ancient lights that pltf. has possessed the house for 
twenty years & upwards.—QGooci v. MARSHALI 
(1850), 1 L. T. 210. 

a ~~. | -~AYNSLEY tv. GLOVER, No. 389, 
ante, 


1394, -——.]---Dickir v. PopnaAmM, RADFORD & Qu. : 
Go., No. 1465, post. on 
1895. -——-.]—-(1) If, in an action quia limet for 


FY threatened illegal obstruction to ancient lights 
by the erection of a building, the ct. is able from 
the evidence to satisfy itself that substantial 
damage will be caused by the building when com- 


eet ee —— — 


consented to the erection of deft.’s building, «& 
it was held that under the special circumstances 
the ct. was justified in giving damages both for the 
completed & the threatened interference, instead 
of an injunction. On appeal :—Held: _ pltf., 
having proved his legal right to the light, & that 


: the proposed building would infringe that right, & 
. there being no special circumstances disentitling 


~W. OR. 262 ; 


him to relicf, he was entitled to an injunction as to 
the threatened building & to damages only as to 
the completed buildings. 

whether the ct. has jurisdiction to give 
damages in respect of threatened injury, instead 
of an injunction.—MarTINn v. Prick, [1894] 1 
Ch. 276; 68 1. 7. Ch. 200; 70 TL. T. 202; 42 
10 TN. Le R. 1725; 38 Sol. Jo. 127; 


7 R. 90, C, A. 
wtnnotations : Consd. Shelfer cr. City of London Electric 


reflectod from a white surface, when 
the injured owner has no legal right. 
to the continuance of these newly - 
created conditions. --Bhack tt. Sco'r- 
TISH TEMPERANCE LIFE ASSURANCE 
Co., [L908] 17. RR. 541, 561, 5773 42 
i. Il. TT. 104.—-IR. 





d. Watercourse —- Diversion.) -- 
A riparian proprietor whose property 
has boen injuriously atfected by the 


unlawful) diversion of the natural 
flow of a waterocouse May obtain relief 
by injunction restraining the con- 
tinnation of the tortious acts so com- 
iInitted.—-LEAHY v. Nort SYDNEY 
Town (1906), 37S. C. Rt. 464.—CAN., 

e. Obstruction,}| — Held: 
pltf. was entitled to a declaration, 
as between him & defts., of a riszht 
to tho usual & accustomed flow 
of water in artificial watercourses, 
which deft. had obstructed, & to an 
injuction to restrain the defta. from 
obstructing the same.—PULLAN  t. 
Rovaenrorr Bueacwine & DYEING Co,, 
LT. (18838), 21 L. R. lr. 73.—IR, 


et ey, 





f, ——. ---—— Injury must be sub- 
stantial.|—In cases of obstruction of 


' right to an uninterrupted flow of water, 


* @aeh 


it must appear from the evidence in 
case that the interference or 
Obstruction complained of is not a 
trivial, but a substantial injury in 
order to warrant relief by way of 
injunction.—PONNCSAWMI TAVER 7t. 
ga COLLECTOR (1869), 5 Mad. 6. 


_ & Construction of dams for 
irrigation.) —Pltfs. granted a perpetual 
injuction to prevent defts., who were 
riparian owners lower down the course, 
from interfering with the construction 
of dams for the purpose of irrigating 

Itf..3 agricultural land. — KALU 
LHABIR v. JAN MEAH (1901), I. LR. 
29 Calc. 100.—IND. 


h. ——— Grant of former injunction 
—In reapect of same property.)—A. 
obtained an injunction against B. 
restraining him from obstructing A. in 
the exercise of his right of way to his 





(.A.’3 land) over B.’s lund. A. subse- 
quently sold hisland to C.  B. similarly 
obstructed CC. C. then brought a suit 
against B. for an injunction in terms 
similar to that formerly obtained by 
B. contended that C.’s remedy, 
if any, was by way of execution of the 
decree obtained by <A. :—lcld as 
the injunction did not run with the 
land, thore was, in the circumstances 
of the case, no bar to pltf.’s suit.— 
JAMSETJE MANEKJI vt. HARI DAYAL 
(1907), 1. L. Rk. 32 Bom. 181.—IND. 


PART XII. as Sar 3. i datas al 2.— 
» (@) 


k. Whether court will restrain appre- 
hended injury—Obstruction of flow of 
flood water.|}—The right to discharge 
water in flood-time across the land 
of another is not a continuous right, 
& is not infringed by the erection of 
an embankment on the servient tene- 
ment, which would have the effect 
of obstructing the flow of flood-water, 
until the event occurs in respect of 


Part XIJ.—DisturRBANCE or EASEMENTS. 


Ligh Co., Moux’s Brewe 
Electric Lighting Co., [1895] 1 
{1903) 2 Ch. 337; L 
(1924), 40 T. L. ; ae | 

Southcoates & Drypvol Gas Co., [1899] 2 Ch. 217 


1397. -]——(1) Where pltf. has a clear legal 
right to access of light to his tenement through an 


cede Industrial Co-op. Soc. v. Slack 





ancient light, & an adjoining owner is threatening : 
to interfere with such right, as by darkening the - 


windows by the erection of a new building, the 
ct. will not in the exercise of its discretion award 
pltf., against his wish, damages in licu of an in- 
junction. 
pitf. to sell his right to deft. 

The ct. has affirmed over & over again that the 
jurisdiction to give damages, when it exists, is not 
so to be used as in fact to enable deft. to purchase 
from plt{f. against his will, his legal right to the 
easement (BUCKLEY, J.). 

(2) The principles upon which the ct. will give 
damages instead of an injunction discussed.— 
COWPER v. LAIDLER, [1903] 2 Ch. 337 ; 72 L. J. Ch. 
578; 891. T. 4693; sub nom. COOPER v. LAIDLER, 
51 W. R. 539; 47 Sol. Jo. 548. 

«(Annotation ;-- 48 to (1) Consd. Leeds Industrial Co-op. Soe. 

v. Slack (1924), 40 T. L. R. 745. 

1398. —--—.]--- LITCIFIELD-SPEER v. QUEEN 
ANNE’s GATE SYNDICATE, Lip. (No. 2), No. 1395, 
ante. 

1399. -J|—Chancery Amendment Act, 1858 
(c. 27), s. 2, which provided that ‘in all cases in 
which the Ct. of Ch. has jurisdiction to entertain 
an application for an injunction against (infer 
alia) the commission of any wrongful act, it shall 
be lawful for the same ct., if it shall think fit, to 
award damages to the party injured, cither in 
addition to or in substitution for such injunction,” 
empowered the ct. to award damages in licu of an 
injunction where the jury is threatened but has 
not yet been done.—L#eEEps INpusTMAL Co- 
OPERATIVE SOCIETY, LTp. v. SLACK (1924), 40 
TT. I. 2. 745 3 68 Sol. Jo. 715, HW. Ls) revag. S.C. 
sub nom. Snack wv. LEEDS INDUSTRIAL Co- 
OPERATIVE SOCLETY, Lp., [1923] 1 Ch. 431, C. A. 
See Sub-sect. 2, D. (b) i., vost. 

1400. Undertaking by defendant to prevent 
damage—Liberty reserved to plaintiff to apply.|— 
Piif. was entitled to a supply of water for the 
purposes of his mill, by means of a watercourse or 
aqueduct, passing through the adjoining lands, 
which belonged to deft. In consequence of the 
working by the latter of a mine under the water- 





met a 
e 





course the level of the bed thereof was depressed ' 


to the extent of four feet for some distance. ‘To 
prevent the water frum overflowing the banks, 


No actual diminution in the supply of water to 


pitf.’s mill was proved in the cause :-—/eld: 
in an injunction suit, pltf. was entitled in conse- 


deft. so to work his mines for the future that no 


loss of water should accrue to pltf., but as deft. had | 


taken steps to prevent any such loss from happen- 
ing, the ct. gave him the opportunity of centering 
into an undertaking instead of making a hostile 
decree for an injunction against him-—reserving 
liberty for pltf. to apply if there should be occasion. 
—ELWELL v. CROWTHER (1862), 31 Beav. 163; 
31 L. J. Ch. 763; 6 L. T. 5963; 8 Jur. N.S. 1008 ; 
10 W.R. 615; 54 &. RR. 1100. 

Compare No. 1389, ante. 


ee eee 


Which the right arises. - Rose ce. 
M ACKAY (188 4 ), 3 N. 4. L. hi. i6.---N.Z. 








ee 


gredicents for 


l. Necessary tuayredients = for.) — 


Co. vt. City of London , 
sh. 287; Cowper v. Laidler, ; 


ordeson tv. Sulton ; 


' —-Support.|— Busy v. Freup (1580), 


To do so would be virtually to compel | 


: from making further excavations. 


There ore at. least two necessary in- 
ih epteiet 
There must, if no actual damage is 
proved, be proof of iiniuinent dauger 
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iii. Interim Injunction. 
See, generally, INJUNCTION, 
1401. Grounds for granting or refusing-—Urgency 
tary, 90; 
21 KE. R. 48, 

1402. ——. . -—- --— .]---A railway co. in the 
course of their works caused excavations to be 
made in their own land, within three feet of the 
walls of houses belonging to pltfs., & to a depth 
of fifteen feet lower than the foundations of such 
houses. On aflidavits that the houses had been 
undermined & were in danger of falling in, & that 
the lives of the occupants would not be in safety 
if the excavation was allowed to proceed, plitfs. 
obtained an injunction ex p., restraining the co. 
On affidavits 
on the part of the co., stating that the excavation 
had not endangered, &, if proceeded with in the 
ordinary manner, would not endanger the houses : 


| & that the giving way of the houses was owing to 


the wall thereof being very old & badly built, & 
to the taking down of an adjoining building, the 
ct. dissolved the injunction with costs.— Wark- 
BURTON v. LONDON & BLACKWALL Ry, Co, (1839), 
1 Ry. & Can. Cas. 558. 

1403. Legal right doubtful—Light.].— 
BATEMAN v. JOHNSON (1729), Fitz-G. 1063 94 
K. RR. 674. 


Annotation: Refd. Swaine «. G. N. Ry. (1861), 4 De CG. J. 
& Sm. 211. 





1404, —- -- — -- -- --.| --WYNSTANLEY v. Lin, 
No. 318, anle. 
1405. —-— -- --- Way.| -A_ person claiming a 


right of way into a public street leading through 
aw second street to other streets, filed a bill) to 
restrain a railway co. from carrying their line of 
railway across the second street, so that pltf.’s 
access through that street to the other streets was 
prevented; but the ct., upon motion for the 
injunction, considering plitf.'s evidence in support 
of the motion deficient, refused to grant the 
injunction, but gave plitf. liberty to bring an 
action.—HADFIELD v. MANCHESTER Souru JUNC- 
TION & ALTRINCHAM Hy. Co. (1848), 12 1. T. O. S. 


1905 12 Jur. 1083S. 

1406. --. - Delay in application --- Light.|-— 
CoorER v. HHUBBUCK, No. 978, ante. 

1407. ----- Balance of convenience - Light.]-— 


JACOMB @. KNIGHT, No. 1312, ante. 

1408. - - Windows enlarged by plaintiff - 
Light.| ~The circumstances (1) under which a (1. 
of Kyuity will give relief against obstruction of 
ancient lights by way of injunction, or by way 


of damages ; (2) under which it. will grant intere 
deft. had erected a stone wall & cmbankment. | 7 ) pee eth SEL ECE 


locutory injunction, considered. The ct. will not 
let deft. gain an advantage in this respect. by 
refusing an interlocutory injunction & merely 


, putting him on an undertaking to pull down if 
quence of the subsidence which had already taken : ; ] 
place in the Jevel of the bed of the watercourse - 
to obtain the interference of the ct. in order to force | 


ordered at) the hearing.— AYNSLEY 2. GLOVER 
(1874), I. Re. IS My. 5443 446 LL. JI. Ch. 7775 St 
LT. 219; 300. 2.365 245 W. 1. 1473 subsequent 
proceedings (1875), 10 Ch. App. 283, L. JJ. 
Annotations :---.18 lo (1) Consd. Holland cr. Worley (L884), 
26 Ch. 1), 5783 Slack or. Leeds Industrial Co-op. Soc., 
[i923] 1 Ch. 458. fd. Stanley of Alderley v. Shrews- 
bury (1875), [. t. 19 Kg. 6165 Moore v. Hall (1478), 
3Q. B.D. 17%; Fowler rr. Walker (1880), 49 L. J. Ch. 
50> > Webster vo. Whewall (1880), 42 L. ‘T. 568; Martin 
rn. Price, (1804) 1 Ch. 276; Cowper vv. Laidler, [1903] 
2 Ch. 337; Colls t. Home & Colonial Stores, [1904] A. C. 
179. Generally, Consd. Dicker v. Pophain, Iadford 
(1890), 63 L. ‘1 379. Refd. Greenwood 7, Hornsey (186), 
33 Ch. 1) 4713 A.-G. eo. Queen Anne Garden & Mansions 
Co. (1889), 60 1.7. 759; Warren 7, Brown, (1900) 2 Q. B. 
729 Wood r. Conway Corpn., (1914) 2 Ch. 47, Mentd. 


, & that. the apprehended damage will, 
if it comes, be very substantial.--- 
GANGABAL 7 PURSHOTAM (1907), 
I. fu. it. Be Bom. 116.—IND, 


fimet action. 
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Sect. 2.—Remedies for disturbance: Sub-sect. 2, D. 
(a) wt. & W.] 


Angu - Cas, 0; Smith v. 
Bester, 11900) 2 bn 138 . asians yp Hodwson's Kingston 
Brewery Co., [1903] A. C. 229; Hyman v. Van Den 

Bergh, (1908) 1 Ch. 167. 

1409. 
STANSFIELD (1892), 36 Sol. Jo. 730. 

1410. Terms upon which granted or refused— 
Undertaking by defendant to abate—Light.]—A 
building was in course of erection at a distance of 
thirty feet from the windows of a mansion, & an 
injunction was applied for to restrain deft. from 
proceeding with the erection :—Held: there was 
no case for an immediate injunction; but pltf. 
was put upon terms to try the legal right, deft. 
undertaking to abate if a verdict should go against 
him.—-SMITI v. ELGER (1839), 3 Jur. 790. 











1411. ——- ——-,.]—AYNSLEY v. GLOVER, 
No. 1408, ante. 

1412. ----- ——_—.|—-NEWSON v. PENDER, 
No. 066, ante. 

1413. ——— Plaintiff's windows altered—Under- 


Trivial damage—Light.]—CookE v. - 


| BR 


| 
: 


| 


taking to restore original windows —-Light.] — . 


CoorpER v. Hunnuck, No. 97%, ante. 


_ Annotations :-—Apld, Von Joel v. Hornsey, [1895] 


1414, --_----- - -— - ——~—.]—STAIGUT v. BURN, 
No. 982, ante. 
1415. --— Undertaking by, plaintiff as to 


damages-——-Light.|-—STONE v. Ciry oF LONDON 
ReAL Property Co. (1866), 12 Jur. N.S. 558. 

Undertaking by plaintiff as to damages generally.| 
—See Sub-sect. 2, 1. (6), post. 

1416. Whether mandatory injunction granted-— 
Light.|—--Injunction against stopping lights until 
trial of the right; which war directed on the 
motion. Ct. will never on motion make an 
adverse order to pull down what. has been done.— 
RypER v. Benrnam (1750), 1 Ves. Sen. 543 5 27 
Ky. WR. 1104. 


Annotations :-—Refd. A.-G. vr. Cleaver (1811), 18 Vea. 211; 
Blakemore ¢. Glamorganshire Canal NE eae eat 





co & K. 1543 Lond v. Murray (1851), 17 L. TY. s. 
248, 
1417. —-—,|—- YOUNGE_ vv. ~SITAPER, 
N25, ante. : : 
1418. —-— ---——.]—Jn an action for obstruction 


of light & air, an application for an injunction 
compelling deft. to take down a hoarding erected 
by him until trial was refused, it not. being shown 
that deft. had not a perfect right to erect the 
hoarding.---ANON. (1875), 20 Sol. Jo. 162; Bitt. 
Prac, Cas. 77; 1 Char, Cham. Cas. 17. 

1419. ———- Undertaking by defendant not to 
proceed—Light.|—--(1) Nothing but an Act of 
Parliament can give any one man the right to take 
the property of another without his consent ; 
even although it be then intended to make to the 


EASEMENTS AND PRoFits A PRENDRE. 


TERS seer 35 Beav 565; 12 L. T. 759; 55 

1420. ———- ———.] —- JOHNSTONE v. ROYAL 
nara G OF JUSTICE CHAMBERS Co., [1883] W. N. 
vo, U. A. 

1421. ——-- Building hurried on—After notice of 
intended application to court—Light.|—-Deft. in an 
action to restrain him from building so as to 
darken pltf.’s lights, upon receiving notice of 
motion for injunction, put on a number of extra 
men, & by working night & day ran up his wall 
to a height of nearly 40 feet before receiving 
notice that an ex parte interim injunction had 
been granted. It appeared to be a question of 
some nicety whether the lights were ancient 
lights. On the motion coming on, the judge 
restrained deft. from further building, & from 
permitting the wall which he had erected to 
remain :—Held: this order was right, as deft. 
had endeavoured to anticipate the action of the 
ct. by hurrying on his building, & what he had 
erected ought therefore to be at once pulled 
down, without regard to the ultimate result of 
the action.-—DANIEL v. Frnauson, [1891] 2 Ch. 
27; 39 W. R. 599, ©. A. 

2 Ch. 774 ; 

Keeble v. Poole & Lucas (1898), 42 Sol. Jo. 791. 

1422. . ~—~——.|— Deft. was erect- 
ing a building near pltf.’s house. Pltf. warned 





ees ee 





' deft. that if the building were continued he would 


sue to restrain it as an obstruction of his ancient 
lights. After action brought deft. evaded service 
of the writ for several days, & in the meantime 
continued the building til) substituted service on 
him was effected :-— Held: deft.’s evasion of the 
writ brought the case within the principle of 
Danicl vy. Ferguson, No. 1421, ante, pltf. was 


. entitled to an interlocutory mandatory injunction 


ordering deft. to pull down so much of the building 


‘as had been erected after pltf. had warned deft. 
: that he intended to bring an action.—VoN JoEtU 
tv. HORNSEY, [1895] 2 Ch. 774; 65 L. J. Ch. 102 ; 


No.  ( 


sub nom. VAN JokL v. Hornszy, 73 L. I’. 372, 
1 


«Annotation :—Apld. Keeble vt. Poule & Lucas (1898), 42 

Sol. Jo. 791, 

1423. —~- - ——--— >> +=, |—--KEEBLE v. POOLE 
& Lucas (1898), 42 Sol. Jo. 791. 

Mandatory injunctions.|—-Sce Sub-sect. 2, D. 
(a), iv., poat. 

1424. Whether granted ex parte— Light.]---.An 





: injunction against obstructing ancient lights was 


owner of such property an adcquate pecuniary - 


compensation. 


(2) Where a bill was filed for an injunction to . 


restrain defts. from interfering with pltfs. right to 


light & air, & an interlocutory motion was made | 


accordingly, but before such motion was made the 


interference was carried to a certain point beyond - 


which defts. then undertook it shouid not be 


extended :—Held: although the ct. might, at the | 


hearing of the cause, grant a mandatory injunc- 
tion, the better course was merely to continue, 


till then, defts. undertaking.—DUNBALL v. WAL- | 


PART XII. SECT. 2, SUB-SECT. 2.-— 
D. (a) iv. 
m. Waether — granted -— Delay 


by 
laintiff.)--Held: pltf. had, by his 
nertnoss in insisting on his rights while 
defta.’ building complained of was in 
course of construction, disentitled 
himaclf to a mandatory injunction | 








eR on gre etee 


til the buildi 


{ 


granted on affidavit, before appearance, & without 
notice, pltf. having also commenced an action 
previous to filing the bill.—-A.-G. 1. Nicno. (1809), 
3 Mer. 687; 36 IK. R. 263. 

rats -—Refd. Dewhirst v. Wrigley (1837), Coop. Pr. 


1425. In vacation—Light.|-—CLiENnts’ IN- 
VESTMENT Co. v. COLLINS (1892), 36 Sol. Jo. 789. 

1426. a ———~-,]|-— BALDWIN v. JANCA- 
SHIRE & YORKSMRE Ry. Co. (1892), 36 Sol. Jo. 
777 








iv. Mandatory Injunction. 


1427. Whether granted—Offer by defendant to 
reinstate plaintiff—Light.}—Where an offer is 


' made which will have the effect. of putting a pltf. 


for ite removal.---SiMpsoN ot. EATON 
T.) Co. (1907), 10 O. W. Wt. 5695 15 
». 1. RR. 161.—CAN. 

n. -]—-Where _ pitt. 
not. applied for an 
carlicst opportunity, 
complained of by him 
has been completed, & then asks the 


in as favourable a position as before the erection 


ct. to have it: removed, a mandatory 
injunction will not generally be 
granted.— BENODE COOMAREE DOSSEE 
*, SOUDAMINEY Doasser (1889), I. L. I. 
16 Cale. 252.—IND. 

oO. ——.}-——Pltf. brought his 
suit for a mandatory injunction to 
demolish buildings which deft. had 


has 
injunction at the | 
ut has waited | 





-Parr XII.—DisturBANCE or EASEMENTS. 


of the building or obstruction complained of, the 

ct. ought not to interfere to compel the pulling 

down of such building, or to restrain its completion. 

—Low v. INNES (1864), 4 De G. J. & Sm. 286; 

11 L. T. 217; 10 Jur. N.S. 1037; 46 E. R. 929, 

L. C. 

1428. ——_— Injury completed before action 
brought—Light.|-—-There is no rule which prevents 
the ct. from granting a mandatory injunction 
where the injury sought to be restrained has been 
sags before the filing of the bill; & there is 
no difference in this respect between injury to 
casements & to other rights. But the ct. will 
only grant such an injunction to prevent extreme 
or very serious damage. Under Chancery Amend- 
ment Act, 1858 (c. 27), it is discretionary with the 
ct. whether it will award damages or leave pltf. 
to obtain them at law.—DURELI v. PritcHarv 
(1865), 1 Ch. App. 244; 35 L. J. Ch. 223; 18 
L. T. 545; 14 W. R. 2123 sub nom. DARRELT v. 
PRITCHARD, 12 Jur. N. S. 16, L. JJ. 

Annotations :-—Consd. Calcraft. v. Thompson (1867), 31 J. VP. 
675; Gort v. Clark (1868), 18 L. IT. 343; City of London 
Brewery Co. v. Tennant (1873), 9 Ch. App. 212; Stanley 
of Alderley v. Shrewsbury (13875), L. R. 19 Eq. 616. 

istd. Krehl v. Burrell (1879), 11 Ch. D. 146. Apld. 

McManus v. Cooke (1887), 35 Ch. D. 681. Refd. Curricrs’ 

Co. v. Corbett (1865), 4 De G. J. & Sm. 764; Martin v. 

Douglas (1867), 16 W. R. 268; Maguire ev. Grattan 

(1868), 16 W. RR. 1189; Sparling +. Clarson (1869), 17 

W. KR. 518; Dickinson v. Harbottle (1873), 28 L. I. 186; 

Baxter v. Bower (1875), 44 L. J. Ch. 625; Chastey v. 

Ackland, [1895] 2 Ch. 389. Mentd. Martin ». Headon 

(1866), 1. RR. 2 Hq. 425; Robson v. Whittingham (1866), 

1 Ch. App. 442; A.-G. v. Mid Kent Ry. & S. E. Ry. 

(1867), 3 Ch. App. 100; Goodson v. Richardson (1874), 

9 Ch. App. 221; Warren v. Brown, (1900] 2 Q. L. 722. 


1429. —— -|—It is not every inter- 
ference with the access of light which will entitle 
a plitf. to the interference of a ct. of equity; he 








assistance of the ct. 
Semble : 
merely preventive remedy, a mandatory injunction 
cannot be granted. 
Qu.: whether a mandatory injunction will be 


19] 


1430. -}——Where on the site 
of old buildings the erection of new buildings of 
much greater height, materially obstructing the 
access of light & air to adjoining property, has 
been completed before complaint made or bill 
filed, the ct., although it has jurisdiction to grant 
a mandatory injunction, will not do so in a case 
where the owner of such property has himself 
treated the case as one for compensation b 
damages. But having that jurisdiction, it will 
direct an inquiry to assess damages, & will not 
leave plitf. to his remedy by action. 

Although a month should elapse between the 
completion of the building & any objection there- 
to, the ct. will not consider that there was laches 
or acquiescence on the part of the owner of the 
adjoining property when he was not himself in 
possession or occupation of it.- Gort (VIs- 
COUNTESS) v. CLARK (1868), 18 L. TT. 8433 16 
W. RR. 569, L. JT. 

Whitworth (1871), 19 


Annotations ;-—Consd. Loskell vr. 
W. RR. 804. Refd. Sholfer vr. City of London Kleetric 
Lighting Co., Meux’s Brewery Co. v. City of London 
Electric Lighting Co., 11894) 1 Ch. 287. 


1431. ~~~ o|--On a bill for injunction 





Snanmemessennaeed 








eee eons 


‘to restrain the completion & continuance of a 


building scriously obstructing ancient lights, it. 
appeared that the building was almost completed 
before bill filed; that pltf., had, before the com- 
mencement of the works, information that some 
building was proposed, & that she was abroad 
during the actual building, & had done nothing 
amounting to acquiescence :—Held : a mandatory 
injunction could not be granted; & an inquiry 
as to damages should be directed, though not 
prayed by the bill.—SranLey or ALDERLEY 


-rLerer } (LADY) v. SHREWSBURY (KARL) (1875), L. Re 19 
must show material injury in order to obtain the | 


(TuRNER, L.J.) where a bill seeks a ' 


Kg. 616; 44 L. J. Ch. 8803 32 I. T. 2485 23 


. W. RR. 678. 
1432. -—- -- - -——.|- Where the walls of a 
building which interfered) with ancient lights 


granted ordering the removal of works already . 


completed.—-CURRLERS’ Co. v. CoRBEYYr (1865), 
4DeG. J. & Sm. 764; 13 L. T. 154; 29 J. VP. 
644; 11 Jur. N. S. 719; 13 W. RR. 1056; 46 


K. R. 1119, L. JJ. 

Annotations :-—Consd. ee of Alderley v. Shrowsbury 
(1875), L. R. 19 Eq. 616. fd. Aynsley v. Glover (1874), 
L. R. 18 Ky. 544; National Provincial Plate Glass Lnisce. 
v. Prudential Assce. (1877), 6 Ch. VD. 757; Holland «. 
Worley (1884), 26 Ch. D. 578; Colls v. Home & Colonial 
Stores, [1904] A. C. 179. Mentd. Kobson v. Whittingham 
(1866), 1 Ch. App. 442; Senior v. Pawson (1866), L. BR. 
3 Eq. 330; Heath v. Bucknall (1869), L. KR. 8 Hy. 1; 
Smith v. Smith (1875), L. R. 20 Kq. 500; Elis ». Man- 
chester Carriage Co. (1876), 2 CG. BP. 1. 14; Kino vv. 
Ruadkin (1877), 6 Ch. D. 160; Warner rv. McBryde (1877), 
36 L. T. 360; Wheeldon v. Burrows (1879), 12 Ch. D. 
31; Birmingham, Dudley & District Banking Co. v. 
Ross (1888), 38 Ch. D. 295. 


erected. The ct., on account of pitf.’s | 
delay in bringing his suit, declined to 


; restraining tho continuation of 


were complete at the filing of the bill, & the roof 
was on at the hearing of the cause, the ct. did not 
grant a mandatory injunction to pull down any 
part of the building, but ordered. an inquiry as to 
the damage sustained in respect of the loss of 
light. - Morr v. SHOOLBRED (1875), L. Re. 20 Hy. 

22 3 44 L. J. Ch. 380 ; 23 W. Kt. 545. 

Annotations :-—Reld. Sunith 7. Smith (1875), 44 L. J. Ch. 
630. Mentd. Leader v. Moody (1875), 44 L. J. Ch. 711; 
Broder ec. Saillard (1876;, 2 Ch. 2), 6025 Fritz »o. Hobson 
(1880), 14 Ch. DD. 542; Cooper v. Crabtree (1881), 19 
Ch. D. 193; Byas eo. Bettam (1885), 2 T. L. Ik 885 
House Property & Investinent Co. v. H. P. Horse Nall Co. 
(1882), 29 Ch. DD. 190. 

1433, ------ --— -—--.] The fact that a build- 
ing which obstructs ancient lights has been com- 
pleted before writ, issued will not prevent the 
granting of a mandatory injunction for its removal. 
The material point for consideration is the state 
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vee 


course may obtain relief by injunction of Govt. Deft., without any Justifying 


the  eause, blocked up the mouth of the 


grant the mandatory injunction.-~ 
MUNAMMAD tt. GiULAB Kar (1898), 
I. L. RR. 20 All. 345.— IND. 

Pp. Railicay hain gs Where 
defts., a ry. co., purchased land frum 
pltf., & verbally agreed to make & 
inaintain over & under crossings to 
be built on the land, & for more than 
ten years defts. maintained the cross- 
i , but afterwards caused some to be 
filled up or obstructed :—Jield: pltf. 
was entitled to an injunction to 
restrain defts. from interfcring with 
the crossings.—CLoUSE t. CANADA 
SOUTHERN Hy. Co. (1883), 4.0. KR. 
28; revad., 13 S. C. R. 139.-—-CAN. 

qa. Nee ube 

roprietor whose property n 
fajurio y A ttootod. by the unlawful 
diversion of the natural flow of a water- 











tortious acts so committed.—LEAILY v, 
NORTH SYDNKY TOWN (1906), 37 
Ss. Cc. kK. 464.—-CAN,. 

Yr. ——-—,J— Through one 
opening of « tank water flowed In, 
& by another opening water flowed 
out, into two channels. Vitf. & his pre- 
decessors in title 
immemorial the water of the tank 
rou these openings & channels for 
irrigating their lands :—Held: pitts. 
were entitled to 
straining the deft. from closing up 
eitber of the openings.—-MADHUB DAS 





BAIRAGL ?t. JOGESH CHUNDER BARKAR , 


(1902), I. L. 2. 30 Cale. 241.—IND. 

. .} — Ryotwari lands 
belonging to pltf. had bLecn irrigated 
for more than 60 years by a channel 
without any interference on the part 


.—— -——- 


used from time . 


an injunction re- - 


channel cutting off the entire supply 
of water. Pitf. sued to restrain defta. 
by injunetion froin interfering with tho 
channel :—leld: = pltf. was entitled 
to the Injunction siucd = for.-—RAMA 
ODAYAN 1, SUBRAMANIA ATYAR (1907), 
I. L. lt. 3k Mad. 171.—IND. 


t. —— Light & air.J—When tho 
ct. in asked to interfere by injunction 
to restrain the obstruction of Nght & 
air to oa dominant teneiment, tho 
question to be determined is, {4 the 
obstruction such as soriously to inter- 
fere with tho comfort. or enjoyment 
of the owners of the dominant tene- 
mont, or such as to cause a material 
injury to it—an injury which cannot. be 


/ completely compensated by damages } 


he ct. will in such cases interferu, os 
well by mandatory as by preventive 
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Socl. 2.—Remedies for disturbunce: Sub-sect. 2, D. 
(a) wv. & (b) 2.) 
of the new building when pltf. first complains.— 
LAWRENCE v. Horton (1890), 59 L. J. Ch. 440; 
62 1. T. 749; 38 W. KR. 555; 6 T. L. R. 317. 
Annotations :—Apld. Shic v. Godfrey, [1893] W. N. 115; 
Keeble vr. Poole & Lucas (1898), 42 Sol. Jo. 791. 
1434. —--— Injury not  substantial—Light.|— 
DURELL v. PrircHarn, No. 1428, ante. 








1435. ——.]—CALCRAFT v. THOMP- 
SON, No. 923, ante. 
1436. —-— —--- ——-.J]—The ct. will grant a 


mandatory injunction only in cases of extreme & 
serious injury. A. & B. were two houses, separated 
from each other by a gullet two feet wide. In A. 
there was a window a foot square, five feet above 
the ground, on one side of the gullet, the window 
in question being the only window of the pantry 
of A. The owner of B., in the lifetime of a 
tenant for life of A., & with her approval, pulled 
down B., & built’ a new house in such a manner 
as to encroach upon the gullet, & to exclude the 
light & air from the pantry of A. After the death 
of the tenant for life of A., the reversioners filed 
aw bill against the owner of B. for a mandatory 
Injunction, or alternatively for damages for the 
obstruction of light & air:— Held: under the 
circumstances, the inconvenience was not sufli- 
ciently serious to entitle pltfs. to relief, either by 
mandatory injunction, or by an inquiry to assess 
damager.-— SPARLING v. CLARSON (L869), 17 W. KR. 
518. 
1437. - 


.| -The ct. will not grant. 


a mandatory injunction to restrain an obstruction ; 


of light & air, except in cases where a substantial 
injury has been sustained.----BEADEL v. PERRY 


(1868), 19 L. W. 7605; 17 W. RR. 1853 previous 
proceedings (1866), 1. R. 8 Hg. 405. 
1438. - - — -- -.)- PERKINS vt. SLATER, 


No. 1867, ante. 
1439. - ---  .]---In cases af obstruction 
to ancient lights, the question whether a man- 
datory injunction will be granted to compel the 
removal of the obstruction depends on whether 
the damages which would be granted in lieu of 
Injunction would or would not) be substantial. 
Where, therefore, the total damages recoverable 
for such an obstruction, coupled with two other 
causes Of complaint, amounted to less than £20 :— 
Held: the damages were not. substantial, & that 
no injunction could be granted, but only damages. 
-- WEBSTER 1. WHEWALL (1880), 15 Ch. D. 120; 
40 1.3. Ch. 7043 42 1. T. 868; 28 W. RR. 95]. 
eAnnotations :--Mentd. Quilter ¢«. Heatly (1883), 23 Ch. D. 


12; Roberts ¢. Oppenheim (1884), 26 Ch. D. 724: Re 
Hineblitfe (1804), 12 KR. 33, 


1440. Light used for extraordinary pur- 


ty ae om - 


arene ee 


| 
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pose.j— LAZARUS v. ARTISTIC PHOTOGRAPHIC Co., 
No. 949, ante. 

1441. —— Delay by plaintiff—Light.]—BaxrTEeR 
v. BOWER, No. 984, ante. 

1442. —— Light.]—SHIEL v. GopFREY & Co., 
[1893] W. N. 115. 

—— On interlocutory application.|—Sec Nos. 
1416, 1423, ante. 

Damages in lieu of injunction.|— See Sub-sect. 
2, D. (b) 1., post. 


(b) Damages. 
i. In Lieu of Injunction. 

need, generally, DamMacEs, Vol. XVII., pp. 78 

et seq. 

1443. General rule.|—-SHELFER v. CITY OF LON- 
DON ELectric LIGHTING Co., MEUX’s BREWERY 
Co. v. Ciry OF LONDON ELECTRIC LIGHTING Co., 
No. 1356, ante. 

1444, ——~.|—-COLLsSv. 
STrorEs, Lrp., No. 830, ante. 

1445. Distinction in cases of light & water.| -- 
Injury to rights of air & light generally proceeds 
from permanent structural obstruction ; while 
injury to water rights may proceed from causes 
which vary. Hence the ct. inclines to award 
damages in lieu of injunction in the former case, 
but will generally decline to do so in the latter.— 
PENNINUTON v. BRINSOP JIALL Coat Co. (1877), 
5 Ch. D. 769; 46 L. J. Ch. 773; 37 L. 'T. 149; 
25 W. RR. 874. 

Annotations :—Retd. Fritz r. Hobson (1880), 14 Ch. 2). 542; 
Ormerod 7. ‘Todmorden Joint Stock Mill Co. (1883), 11 
Q. B.D. 155; sStollmeyer vr. Petrolenm Development Co., 
($918) A. C. 498, nm. entd. Owen v. Faversham Corpn. 
(1908), 72 J. bP. 404. 


1446. Jurisdiction of court to award.|—JOHNSON 
v. Wratrr, No. 916, ante. 

1447, — - —.J|—-DURELL v. PRITCHARD, No. 142%, 
ante. 

1448. —~- - Case for mandatory injunction not 
established.|— Ciry oF LONDON BREWERY Co. v. 
TENNANT, No. 475, ante. 

1449. --——~ Case for perpetual Injunction estab- 
lished.]-—Where pltf. has established his right to a 


HiomE & COLONIAL 


; perpetual injunction against deft. the ct. has no 


i power under Chancery Amendment Act, 


1858 
(c. 27), to oblige him against his will to accept 


, damages in Heu of the injunction. —KREHL v. 


BURRELL (1879), 11 Ch. D. 146; 40 L. T. 637 ; 

27 W. RR. 805, C. A. 3) previous procecdings (1878), 

10 Ch. D. 420, Cc, A. 

winnotations :—Consd. Holland vr. Worley (1884), 26 Ch. DD. 
578. Refd. Guskin v. Balls (1879), 13 Ch. D. 324; Greon- 
wood ¢. Hornsey (1886), 33 Ch. D. 4715; Martin v. Price, 
{1894} 1 Ch. 276; Mayfair Property Co. tt. Johnston, 
{U8v4] 1 Ch. 508; Allport r. Security Co. (1895), 13 2. 
$20; Shelfer v. City of London Eleetric Lighting Co., 
Meux’s Brewery Co. vr. City of London Electric Light- 
ing Co., (1895) 1Ch. 287; Westmoreland r. New Sharlston 


injunetion, provided that in the cir- 1 or divide them: by a wall :- 


ecuustances of the case there is nothing 
inequiteble ino putting in foree the 
fortuer remedy. The et. will look not 
merely to the use to which rooms in a 
dwelling-house from which light is 
obstructed are actually put at the time 
of the obstruction, but. also to the use 
to which they may be put for all 
reasonable purposes of occupation. 
It is immaterial whether light is 
admitted through a window or a dour. 
Jn case of obstruction, the owner of 
the dominant. tenement is in cither 
case ontitied to protection.— RATANJI 
HARMASIL ¢. pats: HARMASIL (1871), 
& Bom. 181.— IND. 

a. =: ame ]-~ Where ptf & 
deft... being owners, respectively, of 
two adjoining houses & the verandahs 
immediately in front of those houses, 
agreed that) they should keep the 
verandahs open & not build upon them 


{ 
| 


Ileld: the 
fact. that deft., when re-building his 
house, built its new front wall fo 
advance of pltfs., in breach of the 
agreement, is not sufficient in itself 
to justifiy the ct. in granting 8 man- 
datory injunction ordering its removal, 
—RANCHHOD JAMNADAS t. LALLU 
HARIBHAL, LALLU HARIBHAL T: 


JiaNciHOD JAMNADAS (1873), 10 Bon. 


CEL Picea e 


— 


. —~—.}] — Re-ervction — of 
his house by deft., so as to darken 
some of the principal rooms of pitf.’s 
house, making them unfit far occupa- 
tion during the day without. artificial 
ight is an injury against which the 
et. will grant relief by issuing a man- 
ty injunction directing deft. to 
pull down so much of the house as is 
hecessary to stop the injury.-- JAm- 
NADAS SHANKARLAL t, ATMARAM Hak- 


SIVAN (1877), 1. Le It. 2 Bom. 133-— 
IND 


ec.- -- —.J--Where deft., with- 
out Jeave or licence, took possession 
of pltf..s window as completely as if 
he had blocked it up altogether :-— 
Held: no precedent warranted the 
substitution of damages for an in- 
junction in such a case against pltf.‘s 
Will. - - NANDKISHOR BALGOVAN — t. 
BHAGUBHAL PRANVALABHDA'S (1884), 
J. L. R.S Bom. 95. —IND. 


, -)— Pitt. complained 
that defts. intended to build so as to 
obstruct the passage of light & air 
through an ancient window in his house, 
& render a room therein unfit for use, 
& prayed fur a perpetual injunction 
restraining defts. from soa building. 
It was proved that the wall Intended 
to be built would so shut out the light. 
X air us to render the room completely 





Part XIT.—DistuRBANCE oF KASEMENTS. 


Colliery Co. (1898). 79 L. 'T. 716; Leods Industrial Co-op. |: 


Soc. v. Slack (1924), 40 T. L. R. 745. 

1450. ———.]—_NaTIONAL PROVINCIAL PLATE 
(iLASS INSURANCE ('O. v. PRUDENTIAL ASSURANCE 
Co., No. 968, ante. 
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1455. -——-._ --——..] — GorT (VISCOUNTESS) v. 
CLARK, No. 1430, ante. 
1456. ~——. Delay by plaintiff.]-—-SENIOR v. Paw- 


. SON, No. 1453, ante. 


1451. Grounds for granting or refusing —Injury - 





capable of compensation.| 
ct. to interfere by way of mandatory injunction 
should be exercised with great caution. Semble: 
it should not be exercised at all where damages 
afford an adequate compensation for the injury 
done. 


It is the duty of the ct. in a case in which it | 


considers damage has been done, though not of 
such a character as-to warrant the exercise of its 
jurisdiction by mandatory injunction, to direct 
an inquiry before itself, in order to ascertain the 
measure of damage that has actually been sus- 
tained.—-ISENBERG v. HAST INDIA HousE ESTATE 

Co., Lrp. (1863), 3 De G. J. & Sm. 263; 3 New 

Rep. 345; 33 L. J. Ch. 892; 9 L. T. 625; 28 

J. P. 228; 10 Jur. N.S. 221; 12 W. R. 450; 

46 K. R. 637, L. C. 

Annotations :-—Consd. R. vr. Darlington L. B. of Health 
(1865), 6 B. & 8S. 562. pld. Stanley of Aldorley vr. 
Shrewsbury (1875), L. IR. 19 Kq. 616. Consd. Slack 7. 
Leeds Industrial Co-op. Soc, {1923] 1 Ch. 431. Refd. 
Betts rv. Do Vitre (No. 2) (1864), 11 LL. T. 5333; Martyr 
v. Lawrence (1864), 10 L. T. 188; Curriers’ Co, v. Corbett 
(4865), 29 J. P. 469; Senior v. Pawson (1866), L. RR. 3 
Kq. 330; Stretton v. Groat Westorn & Brentford Ry. 
(1870), 6 Ch. App. 751; Pettey r. Parsons (1914), &4 
» J. Ch. 81. Mentd. Clowes +. Staffordshire Potteries 
Waterworks Co. (1872), 27 L. T. 521. 

1452. —-— Mandatory injunction not asked for.] 
—MARTIN v. ILIEADON, No. 921, ante. 

1453. —— PlaintifY treating matter as one for 
compensation.| ~-In a case where the circumstances 
justified the ct. in granting a mandatory Injunction 
at the hearing to compel defts. to pull down newly 
erected buildings to the height of the former ones, 
on the ground of obstruction to pltf.’s light & 
air; but where plitf., having heard of the intended 
structure in Apr. did not complain till Nov. 
following, during which time defts. had laid out 
large sums; & where pltf. had also, sinee bill 
filed, made an offer to take a money compensation 
for the injury to her rights, the et., instead of 
granting an injunction, directed an inquiry as to 
the amount of damages sustained by plitf. 
SENIOR v. PAwSson (1866), L. R. 3 Eg. 330 3 
W. RR. 220. 

-f{unotations :-— Consd. Slack vv. Leeds Industrial Co-op, Soe., 
11923] 1 Ch. 431. Refd. Sharp rv. Wilson. 
(1905), 93 L. T. 155. 

1454. .|—-DENT v. 
Co., PILGRIM v. SAME, Mercrers’ Co. v. SAME, 
No. 953, ante. 


15 








The jurisdiction of the ° 





1457. Damage to defendant by injunction.] 
-—SENIOR v. Pawson, No. 1453, ante. 

1458. Deprivation of property without 
plaintiff’s consent.]-~--DUNBALL v. WALTERS, No. 
1419, ante. 

1459. --——.|— DENT v. AUCTION MART Co.,, 
PILGRIM v. SAME, MERCERS’ Co. v. SAME, No. 053, 








. ante. 


Rotheray : 
. alnnotations :--Consd. Greenwood =r. 
AUCTION MART | 


1460. -.--— —- --.]---Circumstances under which 
the ct. will grant. a mandatory injunction instead 
of damages under Chancery Amendment Act, 
1858 (c. 27), considered. 

In granting a mandatory injunetion the ct. did 
not mean that the man injured could not be 
compensated by damages, but that the case was 
one in which it was difficult) to assess damages, 
& in which if [the mandatory injunction] were not 
granted, deft. would be allowed practically to 
deprive pltf. of his property if he would give him 
a price for it (Jesse, M.R.).—SmMitai v. SMITH 
(1875), L. WR. 20 KNq. 500; 44 1. J. Ch. 6803 82 
rT. 787; 23 W. 2. 771. 

«lnnotations :—Consd. National Provincial Plate Glass 
Insce. v. Prudential Assee. (1877), 6 Ch. D. 757: Holland 
v. Worley (1884), 26 Ch. D. 578 Refd. Lawrence v. 
Horton (1890), 62 L. T. 7403 Martin ¢. Price, [1so4] 
1 Ch. 276; Cowper ¢. Luidlor, (19038) 2 Ch. 337, 

1461. -—— ——-..]---In exercising the discretion 
given by Chancery Amendment Act, [858 (¢c. 27), 
s. 2, to award damages in substitation for an 
injunction, in the case of a substantial inter- 
ference with pltf.’s ancient lights, the ct. will not, 
when the result of deft.’s buildings would be, if 
they were allowed to continue, to render pltf.’s 
property absolutely useless to him, compel pitt. 
to sell his property out) & out. to deft. But if the 
injury to pltf. will be less serious, & his property 
will remain substantially useful to him if deft.’s 
buildings are permitted to continue, the ct. may 
exercise its discretion by awarding plitf. damages 
in Jiew of an injunction, & for the purpose of 
exercising that. discretion the et. will take into 
consideration the nature & situation of the 
property, as for example, the circumstance that 
it, is situate in the centre of a large city, such as 
London.— HOLLAND v. WORLEY (1884), 26 Ch. TD. 
5783 541. J. Ch. 268; 50 1. T. 52063; 495. P27 3 
32 W. WR. 749. 





Hornsey (1886), 33 
Expld. Dicker v. Pophuin, Radford (1890), 
63 0. TT. 379, btd. National Telophone Co. o. Baker, 
f1K93) 2Ch. £86. Consd. Martin +. Price, {1694} J) Ch. 
276: Cowperr. Laldler, [19038] 2 Ch. 337. Refd. Shelfer re. 


Ch. PD. 471. 


dark & unfit for use:—Held: pitt. 
was entitled to an injunction. — 
KADARBHAL tv. TRAHIMBIAL (1889), 
I. L. KR. 13 Bom. 674.—IND. 


Tenens 7a — 


e. - 

injunction will be granted 
an obstruction of an easement to Nght 
& air where the character of the ob- 
struction is such that its consequence 
is to darken pltf.’s house so as to make 
it uncomfortable & in part. useless.--— 
MUTHU KRISHNA AYYAR T. dasa ear 
sa ks 


mandatory 
to remove 


MUNINAGANDRIEN (1933), I. 
36 Mad. 11.—IND. 


PART XII. SECT. 2, SUB-SECT. 2.— 
D. (b) i. 


1451 i. Grounds for ygrantiny or re- 
fusing—Injury capable of cuompensa- 
tion.J—-Where defts. in 1571, without 
uutbority, diverted a watercourse on 
certain land, & afterwards made 
compensation therefor to the then 
owner of the land, pltf.’s predecessor 
in title. DPitf., having failed tu prove 


J.—VOL. XIX. 


a 


actual damage, was allowed nominal 


damages & the ct. directed a reference 


to ascertain the compensation to which . 


pitf. would be entitled as upon an 


authorised diversion of the watercourse: 
uuder SL Vict., ¢. 29, 8. 90 (4) (D2). -- ° 


TOLTON v. CANADIAN Paciurie Py. Co, 
(1892), 22 O. KR. 204.-- CAN. 

1451 ii. ——— - —-.J- PItf. owned a 
house in which he had resided for 
twenty-four years. Through windows 
in the south wall be had during all 
that. time enjoyed free access of light 
& air. Deft. purchased the land to 
the south of 


the new building was about six feat 
distant from the suuth wall of pltf.’s 
house, & was intended to be sixty-four 


feet. high, ic, about twenty feet 
higher than pltf.’s loft windows 


Pitf.. sued for an injunction :—/I[eld: : 


pitf. was entitled tu damages, but 
not to an injunction. — DHUNJIBHOY 
Cowassi UMRIGAR . Lisboy (14S), 
I. L. ht. 13 Bom. 252.—IND. 


ltf.’s house, & proceeded, 
to build on the site; the north wall of 


[, --+- ~ Joint owners of mill dam 
-—Preacriptive right of one.j--One of 
two Joint owners of a mill dam, each 
having a ainill on opposite sides of the 
river by which the dam was formed, 
was entitled to a prescriptive right to 
the supply of water as furnished by 
the dain all the way across the river, 
& to dam back the water on pltf.’s 
land, but the other owner was not. 
In an action to restrain both owners 
from backing the water to the detri- 
ment of plitf.:—JZleld: tho dam as a 
piece of property was an entire thing, 
& that pltf. was not entitled to an 
injJunetion restraining the use of the 
water, his remedy being In damages 
agalnst the owner not entitled to the 
cascment.—STOTHARD  t. HILLIARD 
(1890), 19 ©. Lt. 542.— CAN. 

~-—— Jlaintiff's acquieacence,| ~ 
Where plitf. & deft., being owners, 
respectively, of two adjoining houses 
& the verandahs immediately in front 
of those houses, agreed that they should 


' keep the verandahs open & not biild 


8 
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Sect, 2.—Remedies for disturbance: Sub-sect. 2, D. 
(b) 4. & tt. & EL. (a) & (b).] 
City sig London Electric c Lighting Co., Moux’s Brewery 
Oo. City of London Llectric Lighting Co. f 1894), ), 
at R. 4135 rag Industrial Co-op. Soc. v. Slack (1924), 
1. Tu 5 





1462. —— -]—CowPER v. LAIDLER, No. 
1397, ante. 
1463, ——~ Damages not asked for.]—-STANLEY 


OF ALDERLEY (LADY) v. SHREWSBURY (EARL), 
No. 1431, ante. 


1464. ——- Offer by defendant to abate if 
era a GREENWOOD v. JIORNSEY, No. 959, 
ante, 

1465. —-— Possible future use of plaintiff’s 


—_—— — 


premises.|—Jn an action to restrain the obstruc- | 


tion of ancient lights, where the right of pltf. to 
relief rests Aeris upon damage, not suffered at 
the time but likely to accrue within a reasonable 


time, the ct. will nevertheless grant an injunction - 


to enforce that right, & not give compensation by 
way of damages. In a case of this character the 
possible future 
mnust be considered, in granting an injunction, or 
directing an inquiry as to damages. -~DICKER v. 
PopHAM, RADFORD & Co. (1890), 63 L. T. 379. 

1466. ----- Balance of convenience.]—BALL v. 
DerRRY (EArt) (1874), cited in [1894] 1 Ch. at 
p. 281; sub nom. BaTr v. DERBY (EARL), cited in 
O31. T. at P. 381. 

Annotations : --Consd. Dicker v. Popham, eltord (1890), 

63 L. 7. 379: Martin v. Price, [1894] 1 Ch. 

1467. Unfair conduct of defendant .|—- 
CoLis v. Homr & COLONIAL STORES, Lrp., No. 830, 
ante. 

1468. -|-~1 think this is not a case 
for a mandatory injunction. ‘There is no case 
of sharp practice or unfair conduct on the part of 
deft. 1t is not a case of irremediable damage, or 
of the house being rendered uninhabitable, nor is 
it o case in which damages cannot be regarded as 
reasonable & adequate compensation. 1 think it 
in impossible to doubt that the tendency of the 
speeches in the louse of Lords in Colla v. Home & 
Colonial Stores, Lid., No. 830, ante, is to go a 
little further than was done in Shelfer v. City of 
London Electric Lighting Co., No. 1356, post, & to 
indicate that as a general rule the ct. ought to be 
less free in granting mandatory injunctions than 
it was in years gone by (CozeNns-lIlARvDy, J..J.).--- 
KINE wv. JouLy, [1905] 1 Ch. 4803; 74 1. J. Ch. 
174; 92 1. T. 200; 53 W. R. 462; 21 7T. L. RR. 
128; 49 Sol. Jo. 164, (. Acs affd. sub nom. JOLLY 
v. Kinz, [1907] A. C. 1, AL 1, 





—— mew 


«f nnotations :—Refd. U ins v. meres [1905] 2 Gh. 210. 
Men Davis vr. Marrable, pent te Ch. 421; Paul v. 
Robaon (1914), 838 L. J. DP. 30%; Hoare v. "McAlpine, 


11923] 1 Ch. 167, 

See, alsv, NUISANCE. 

Prospective injury.|—See Sub-scct. 
fi., arte. 


2, D. (a) 


ii, Afeasure of Dumages. 


See, generally, DAMAGES, Vol. XVI1I., pp. 130 ef seq. 
1469. Loss of support—Value of house before 


eee 





u son thetii or div ide them by a wall :-— : away 
Held: the ct. should satisfy itself ' much as pltf. 
whether pitf. protested against tho the 


ceed 


new wall whilst in course of erection, 
building had 


or quietly acquiesced in what deft. 
was doing, & ony, objected when the 
wall was coup leted. In the latter 
caso the ct. should only award damages. 
—RANCHHOD JAMNADAR vt. LALLU 
HARIBHAT, LALLU HARIRHAL @. Ran- 
CHHOD JAMNADAB (1873), 10 Bom. 94. 
IND. of 70 ft. 
]—Where the whole | small ‘old 
direct. dight, which formerly | the ord 

ilding, was taken | 


cost by the date 


ee 








h. 
of the 
came to plitf.’s 


aie of pltf.’s premises - 
( 


‘ windows occupied wholly 


KASEMENTS AND Progirs A PRENDRE. 


subsidence.|—-A. & B. were the owners of adjoining 

lands, & the house of A. had for more than twenty 

years been supported by the adjoi land of B., 

who dug a foundation for some intended buildings 

so near the house of A. that it fell :—Held: (1) if 

A.’s house had been su supported, & both parties 

knew it, pltf. had a right to such support as an 

easement ; (2) deft. could not withdraw that 
support without being liable in damages for any 
injury that pltf. might sustain thereby, which 
damages should be such as to put pltf. in the 
same state in which he was before, but the jury 
ought not to give him a new house for an old one. 

—HIDE v. THORNBOROUGH (1846), 2 Car. & Kir. 

250, N. P. 

Annotations :-—-As to (1) Consd. Solomon v. Vintners’ Co. 
(1859), 4 H. & N. 585. Distd. Woodall v. Hingley (1866), 
141. 'T. 167. Consd. Dalton ». Angus (1881), 6 App. Cas. 
ua Refd. Humphries v. rogde on (1850), 12 Q. BR. 

or i v. Taylor (1858). 3 T. O. S. 321. eT fo 

@ Y bo umphries v. Broiden (1850), 22,9. 

fd. Rogers v. Taylor (1858), 30 L. T. O. S. 321; Bit: 

ham v. Kershaw (1886), 16 Q. B. D. 613. 

1470. Obstruction to light—To new & old 
windows—— Damages recoverable for both.]— 
Claimants, being the owners of certain buildings 
with ancient lights, pulled them down & erected 
a new building on their site. The position of 
certain portions of the windows of the new 
building coincided with that of portions of the 
old windows, while other portions of the new 
different positions. 
Before any right to the access of light to the non- 
coinciding portions of the new windows had 
been acquired, a railway co., in the exercise of 


. their powers, erected a warehouse which ob- 


by deft.’s new building. iva 
was shown the plans of 
fon eer new building & no pro- 
were instituted, until deft.’s 
reached 
ft.. & as on that date permission 
was given to deft. to go on building at 
his own risk. & deft. had nearly oD 
pleted his Aste ark 


when oe building had reached a height 
& as pitf.’s building was a 
-fashioned house, which, in 
inary course, 
years be pulled down & rebuilt :— 


structed the lights of windows in the new building : 
— Held: claimants were entitled to compensation 
in respect. of the whole of the windows so ob- 
structed, including the windows & portions of 
windows which did not coincide with any of the 
ancient lights.—-Jic LONDON, TiLBpukY & Soutn- 
END Ry. Co. & GowER's WALK SCHOOLS TRUSTEES 
(1889), 24 Q. B. D. 326; 62 L. T. 306; 38 W. KR. 
3438; sub nom. Re GOWERS WALK SCHOOLS 
TrustTEES & LONDON, TILRURY & SouUTHEND Ry, 
Co., 59 L. J. Q. B. 162; 6T. L. R. 120, C. A. 
‘Annukations :—Expld. & Distd. - _Horton vr. Colwyn Sak 
Colwyn U. G., [1908] 1 B. 327. Expld. Apld. 
Griffith v. Clay, 11912] 2 ch 201. Mentd. Bian v. 
London Joint Stock ae Little vr. London Joint Stock 
Bank, [1891] 1 Ch. 27 
1471. ---— Site rere immediately in 
rear of buildings obstructed—Depreciation of 
whole as building site.|—--Pitf. was the owner of 
two houses fronting upon a strect, & the windows 
facing the street were ancient lights. He was also 
the owner of a piece of land immediately at the 
rear of & adjoining the houses. Defts. erected a 
building on the opposite side of the strect & there- 
by obstructed pltf.’s ancient lights. In an action 
for damages it appeared that pltf..s houses were 
old & dilapidated & would soon have to be de- 
molished ; that the neighbourhood was no longer 
residential, but. adapted for factories & work- 
_ Shops ; ; that the site of the houses, together with 


a ie lls asain 


| Held : the proper remedy would. he 
& decree for damages & not a man- 
datory injunction to demolish deft.’s 
| new building.—ANATH NATH DEB rt. 
a height of | GaALtsTavn (1908), IL. L. R. 35 Cale, 
| 661.-—IND. 
| 
| 
i 
| 


atc very arge PART XIL gar a A foe eere 2. 
earing of this suit 3 : 

k. Obstruction to light—Cost of 
necessary allerations.)—In an action 
for obstructing pltf.’s lights, a fair 
measure of da the cost. of 


would in a fow mages 
making such alterations in pltf.‘s 


Part XII.—DIsTURBANCE oF EASEMENTS. 


the piece of land at the rear, would form a building 
site suitable for a warehouse or factory; & that 
the value of this building site as a whole would be 
diminished by the obstruction to light in tho 
front :—ield: the damages recoverable by pltf. 
were not limited to the depreciation in the value 
of the houses, but extended to the diminution in 
value of the whole of pltf.’s premises considered 


as one building site.—GRIFFITH 0. CLAY (RICHARD) | 


& Sons, Lrp., [1912] 2 Ch. 291; 81 L. J. Ch. 809 ; 
106 L. T. 963, C. A. 
Annottion :—Apld. Wills v. May, [1923] 1 Ch. 317. 


1472. ———- ——— Site ready for development— |. 


Site acquired for future development.|—Pltf. was 
the owner of a small two-storied house, No. 117, 
whose windows on the north side were ancient 
lights ; she was also the owner of No. 119, a house 
similar to & adjoining No. 117 on the south. 
Deft., who owned No. 115, to the north of & 
adjoining No. 117, converted it into a shop with 
offices above it, & so obstructed the access of light 
to the ancient) windows of No. 117. In an action 
for damages caused by that obstruction, 


‘to damages, 
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id las ~————- ---——.]—- YATES v. JACK, No. 920, 
anie. 

1475. Liberty to plaintiff to apply— -For manda- 
tory injunction.]—-CoLts v. Home & COLONIAL 


' Stores, Lrp., No. 880, ante. 


1476. -—-— ——-.]--- ANDERSON tv. FRANCIS, 
[1906] W. N. 160. 
al tation :—- Pay KO, ‘ , “ moc. 
nee Sr ier Slack vr. Leeds Industrial Co-op. Soc., 
1477. Declaration of plaintiff’s rights-—On under- 
taking by defendant to submit plans of proposed 


bullding.|——-Smitit +. Baxter, No. 168, ante. 


(0) Undertaking as lo Damagea. 
See, generally, INJUNCTION, 
1478. Discretion of court to grant inquiry.|-~ 
Where pitf., undertaking to abide by any order as 
had obtained an interlocutory 


' injunction to restrain defts. from proceeding with 
certain crections, but. his bill was dismissed at the 


it . 


appeared that the site of No. 117 lent itsclf to : 


development by the erection of a shop; that the 
character of the district was in process of changing 
‘from a residential to a commercial one ; that pltf. 
bought: Nos. 117 & 119 as an investment with a 
view to developing their sites as a building site 
for commercial purposes; that the sites could 
together be formed into a single site suitable for 
such purposes, though the development thereof 
might be delayed for a few ycars owing to the 
existence of a lease affecting No. 119. 
appeared that the obstruction of light on the 
north side of No. 117 had rendered the sites of 
plitf.’s houses less valuable as a building site for 
commercial purposes :—Ilfeld : 
stances, the ct. was entitled, in estimating the 
damages caused to plitf. by the obstruction, to 
take into consideration not only the Immediate 
damage done to the house standing on the site 
of No. 117, but also the damage to the combined 


in the circum. | 


| 
| 
| 
| 
! 
| 
| 
| 
! 
| 
1 


sites of Nos. 117 & 119 treated as a building site , 


adaptable to commercial purposes, 
standing that the site of No. 119 might not be 
immediately ripe for 
May, [1923] 1 Ch. 317; 92 L. J. Ch. 258 ; 
L. T. 8206; 67 Sol. Jo. 350. 
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E. Practice and Procedure. 
(a) T'he Order. 


1473. Liberty to defendant to apply—-For sanction . : : 
“4 sagt eda interlocutory injunction has been wrongly granted, 


of scheme of building.|—-The ct., though it grant 
a perpetual injunction to restrain the darkening 
of ancient lights, will yet, in a proper case, retain 
the power of sanctioning any proper scheme which 
may be proposed by deft., & will for this purpose 


with reference to any such scheme ; 


notwith- : 


development.—WILLS wv. . 


‘inquiry as to damages which was refused. 


hearing, the ect. refused an application by defts. 
at the dismissal of the bill, for an inquiry as to 
damages sustained by them by reason of their 


‘ having been restrained by the injunction for the 


space of a year, but without prejudice to any 
applications thay might make as to damages on 
pltf..s undertaking, upon the production of 
sufficient evidence to justify an inquiry.—--Burr +. 
IMPERIAL GAS Co, (L866), 14 1. T. 349; 14 W. R. 
508; affd., 2 Ch. App. 158, L. C. 
1479. - ~-.J-—(1) An injunction 


to restrain 


| deft. from building so as to prevent access of light 
It further | 


& air to pltf..s windows was granted ex p. on 
Nov. 4, 1879, & on Nov. 27, was continued until 


| the trial or further order, pltf. giving the usual 


undertaking as to damages. On Feb. 18, 1880, 
the Ct. of Appeal discharged the order. On 
Nov. 11, 1880, a perpetual injunction as to access 


| of air was granted ; but on June 21, 1881, the (4. 


of Appeal disinissed the action with costs. On 


' Keb. 16, 1882, deft. gave notice of inotion for an 


The 
only damage alleged was that deft. had agreed to 
let. part of the property with the new buildings to 
a tenant, & was prevented from earrying this out 
by the injunetion preventing his building. 1b was 
not proved, however, that there was any binding 
agreement to take a lease, nor did it appear that 


i the injunction interfered with the erection of the 
_ buildings to such an extent as would have entitled 
. the intended tenant to throw up the agreement if 


require the payment of costs as a condition | 


precedent. to such application.—STOKES v. Ciry 
OFFICES Co. (1865), 2 Hem. & M. 650; 12 L. T. 
602; 29 J. P. 708; 11 Jur. N.S. 560; 71 E. R. 
616; affd.,13 L. T. 81, L. C. 


Annotations :—Folld. Yates v. Jack (1866), 1 Ch. App. 205. 
Refd. Dent v. Auction Mart. Co., Pilgrim v. Same, Mercers’ 
Co. tv. Same (1866), L. R. 2 Ey. 238; Shelfer v. London 
Electric hting Co., Meux’s Brewery Co. v. London 
Electric Lighting Co., [1895] 1 Ch. 287; 

o-op. Soc. v. Slack (1924), 40 T. L. R. 745. 


house as will be necessary to obtain -° 
the same quantity of light & air as he | 
had enjoyed before the obstruction.— | 
Rina c. Prastry (1878), 2 RP. & B. 
303.—CAN. 


{gece Industrial; With the building as to entitle the tenant to be 


binding :--—//eld : an inquiry as to damages ought 
not to be granted. (2) Qu. : whether where an 


owing to a mistake of law by the judge, without 
any misrepresentation, suppression, or other 
re Be on the part of pltf., an inquiry as to 
damages can be directed under the undertaking. 


give liberty to apply to the judge in chambers | (3) The ct. is not bound to grant an inquiry as to 


& will not -: 


damages whenever deft. has sustained somo 
damage by the granting the injunction; but it 
has a discretion, & may refuse any inquiry if the 
damage restrained is trivial or remote, or if there 


has been great delay in making the application. 


The question considered at what time the applica- 
tion for an inquiry as to damages ought to be 
made :—Held: (4) even if there had been a 


' binding agreement by the proposed tenant to 
: take a lease, & the injunction had so interfered 


lL —— Diminulion in value of | 
site to be considered. |—Obstruction of 
ancient lights admitted, & the question 
of mages left to the ct. :—-H ‘ 
the diminution in value of the whole 


site might be taken Into account In 
‘ assessing pltf.’s loss.—GRIFFITH 1. 
Cray & Sons, Lp. (1912), 46 1. L. 8. 
eld M uy 27 45,—IR. 


0 2 
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Sect. 2.—Remedies for disturbance: Sub-sect. 2, E. , 
(b) & (ec) & KF. Part XII. Sect. 1.) 

off the bargain, damages ought not to be granted 

in respect of it, for that damages must be confined 

to the immediate natural consequences of the 
injunction, under the circumstances which were | 
within the knowledge of the party obtaining the | 
injunction.—Smiri v. DAY (1882), 21 Ch. D. 421; | 
48 L. T. 54; 31 W. R. 187, C. A. 
| 


nnotations -—-As to (2) N.F. Griffith v. Blake (1884), 27 
Ch. D. 474; Hunt o. Hunt (1884), 54 L. J. Ch. 289. 
Consd. Howard ». Press Printers (1904), 74 L. J. Ch. 
100. N.F. Re Halilstone, Hopkinson v. Carter (1910), 
102 I. ‘T'. 877. Refd. Kenner v. Wilson, [1893] 2 Ch. | 
656; A.-G. v. Albany Hotel Co., [1896] 2 Ch. 696. A8 to 
3) Apld. Re Wood, Ke yp. Hall (1883), 23 Ch. D. 644; 
Hunt v. Hunt (1884), 54 L. J. Ch. Aa to (4) Consd. 

Schlesinger v. Bodford (1893), 9 T. L. R. 370. : 


1480. Interlocutory injunction granted on mis- . 
take of law.|-—-SmitH v. Day, No. 1479, ante. 


A 
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(c) Inspection and Reference. 

1481. Whether personal inspection by judge 
advisable.|—JACKSON v. NEWCASTLE (DUKE), No. 
917, ante. 

1482. -|—COLLS  v. 
STORES, Lrp., No. 830, ante. 

1483. Power of court to order independent 
report by expert—Of effect of temporary obstruc- 
tion.]|—LEEcH v. SCHWEDER, No. 834, ante. 

1484, ——.]—CoLt1s v. Home & COLONIAL 
Stores, Lrp., No. 830, ante. 

1485. .|—ABBOTT v. HoLLoway (1904), 48 


Home & COLONIAT. 








; Sol. JO. 525. 


1486. Reference of questions of fact to official 


referee.|—PARKS v. HAMES, [1890] W. N. 143. 


F. Jurisdiction of County Courts. 
See Country Courts, Vol. XIII., pp. 474, 179, 
480, Nos. 234, 292, 293, 296. 


Part XI11—Profits a Prendre. 


SEcT. 1.—NATURE AND CHARACTERISTICS. 

1487. Something taken from soil.|— MANNING 
v. WASDALE, No. 1131, ante. 

1 Part or produce thereof.|—RAcE v. | 


— 





Warp, No. 997, ante. 
1489. Belonging to another.|—-SUTIIER- . 
LAND (DUKE) v. HEATHCOTE, No. 1522, post. | 

1490. Is an incorporeal hereditament.|-— The 
nature of this right is clearly established... . It 
is an incorporeal hereditament, a property, & an 
estate capable of being inherited by the heir, & 
assigned to a purchaser or otherwise conveyed 
away. It is in truth “a tenement” within the | 
definition of Lord Coke, who says that the word 
“tenement includeth not onlycorporate inheritances 
but also all inheritances issuing out, of them or 
concerning or annexed to or exercisable within - 
them as rent, estovers, common, or other profits 
whatever granted out of Jand’’? (MARTIN, B.).-— : 
MARTYN @? WILLIAMS (1857), 1 H. & N. 817; 
26 1. J. Ex. 117; 28 1. TT. 0. S. 321; 5 W. R. 
3513 156 BK. R. 1430. 
lnnotations :--Consd. Hastings r. N. BE. Ry. [1808] 2 Ch. 

G74. d. Norval v. Pascoe (1864), 4 Now Rep. 390; 

Hooper v. Clark (1867), L. Rh. 2 Q. B. 200. 

1491. -—---.|--The soil of a town moor was 
vested in the corpn. of the town in fee, but free- 
men & widows of deceased freemen of the town 
were under statute entitled to the ‘full right & 
benefit. to the herbage ’ of the town moor for two : 
milch cows :—-Held: this right to the herbage 
was not “any real or personal property whatso- | 
ever” within Malicious Damage Act, 1861 (ec. 97), 
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s. 62, which applies only to tangible property & 
not to a mere incorporeal right.—Laws  v. 
LLTRINGHAM (1881), 8 Q. B. DPD. 283; 51 L. J. 
M.C. 13; 46 L. T. 643; 46 J. P. 230; 30 W. R. 
2453 15 Cox, C. C. 22, D.C. 

4 yeas ae Gardner v. Mansbridge (1887), 19 


1492. Inheritable by heir.!—Martyn tv. WIL- 
LIAMS, No. 1490, ante. 
1493. Is a tenement.|—MARTYN v. WILLIAMS, 
No. 1490, ante. 
1494. Is an interest in land—Within Statute of | 
Frauds, s. 4.]—A grant of aright to shoot over land ! 
& to take away a part of the game killed is a | 
PART XIII. SECT. 1. 
1496 i. Distinguished from licence.]-- 


Pltf. claimed a prescriptive right of | 
using land belonging to deft.’s mtgor. | 


Sel eee on eeereere re ee ee oe eee ees ie 


| Annotation : —Refd. 


' Freem. K 


| for raising rico plants to be afterwards 
} transplanted to his own land :—Held: 
such a right, so attached to pltf.’s 
land, was not a licence, but an ease- 


grant of an interest in land & within the above 
sect.—WEBBER v. LEE (1882), 9 Q. B. D. 315; 
51 L. J. Q. B. 485; 47 LT. 215; 477. P.4; 
30 W. It. 866, ©. A. 


Rt. vo. Surrey County Court Judge, 


[1910] 2 K. B. 410. 

1495. Carries ancillary rights-—Necessary to 
enjoyment of right.!---Dancy (Lorp) v. ASKWITII 
(1618), Hob. 234; Hut. 19; $0 E. R. 380. 
-lnnotations :-—Mentd. Elwes vr. Maw (1802), 3 Mast, 38; 

Simmons v. Norton (1831), 9 L. J. O. S. GC. P. 185; 

Phillipps v. Smith (1845), 14 M. & W. 589; Jones vw. 

Chappell (1875), L. It. 20 Iq. 539; West Ham Central 

coe OU ica ®. Kast London Waterworks Co., {1900} 


1496. Distinguished from licence.|—THoMAs ». 
SORRELL (1673), Vaugh. 330; 1 Lev. 217; 1 
B. 85, 137; 3 Keb. 264; 124 BE. R. 
1098, Ex. Ch. 

Annotations :—Refd. Muskett v. Hill (1839), 5 Bing. N. C, 
694; Wood v. Leadbitter (1845), 13 M. & W. 838; 
Taplin ». Florence (1851), 10 C. B. 7443 Warre. LC. C., 
[1904] 1 K. B. 713; Smith v. Colbourne, [1914] 2 Ch. 

; British Actors Film Co. v. Glover, (1918) 1 K. b. 

299. Mentd. Jeveson vr. Moor (1699), 12 Mod. Rep. 262; 

Rk. v. Papinian (1725), 2 Sess. C K. B. 3t3) Er pp. 


708. 
Armitage ot: Amb. 294; Washbourne v. Burrows 
1847), 16 L 


_ J. Kx. 266; Congreve v. Evetts (1851), 10 
mxch. 298; Bailey v. Stephens (1862), 12 C. B. N.S. 91; 

Nuttall ¢. Bracewell (1866), 36 L. J. bx. 1; L. Cc. Ge, 

Dundas, (1904) P. 1. 

1497. — -.|— KE. granted by deed to pltfs. for 
a term of years “ the exclusive right. of fishing ”’ 
in a defined part of the river C., with a proviso 
that ‘‘the right of fishing hereby granted shall 
only extend to fair rod & line angling, & to netting 
for the sole purpose of procuring fish-baits.’’ 
Deft. wrongfully discharged into the stream water 
loaded with sediment, the effect of which was to 
drive away the fish & injure the breeding :— 
Held: the grant did not give a mere licence to 
fish, but a right to fish & carry away the fish 
caught; this was a profit @ prendre, & was an 
incorporeal hereditament; & pltfs. had a right 
of action for an injunction & damages against 
any one who wrongfully did any act) by which 
the enjoyment of the rights given to them by the 
deed was prejudicially affected. 

The distinction between a licence & a grant is 
clear, & if you find a person affecting to grant by 
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ment of the nature of prufits d prendre. 
—SUNDRABAL t. JAYAWANT (1898), 
Tt. L. R. 23 Bom. 397.—IND. 


m. Seairced — Right to pile on 


Part XI1].—Prorits A PRENDRE. 


deed rights in respect of real property which aro 


capable of being so granted, that is a grant & not ; 
a licence. ... A grant by deed creates an in- - 


epee hereditament where the subject is of 
such a nature that the law allows an incorporeal 
hereditament to be granted (RIGBY, 


FITZGERALD v. FIRBANK, [1897] 2 Ch. 96; 66 


L.J.).— ' 


L. J. Ch. 529; 76 L. T. 584; 13 T. L. R. 390; © 
. party to the deed, the reservation or exception 


41 Sol. Jo. 490, ©. A. 

Annotations :-—Refd. Lowe tv. Adams, [1901] 2 Ch. 598. 
Mentd. Ecroyd v. Coulthard, [1897] 2 Ch. 554; Granby 
v. Bakewell U. D. C. (1923), 87 J. P. 105. 

1498. When licence amounts to a grant— 
Licence carrying interest.|—The owner of the fee 
granted to A., his partners, fellow-adventurers, 
etc., free liberty to dig for tin & all other metals, 
throughout certain lands therein described, & to 
raise, inake merchantable, & dispose of the same 
to their own use; & to make adits, etc., necessary 
for the exercise of that liberty, together with the 
use of all waters & watercourses, cxcepting to the 
grantor liberty for driving any new adit within 
the lands thereby granted, & to convey any 
watercourse over the premises granted, habendwm 
for 21 years; covenant by the grantee to pay one- 
eighth share of all ore to the grantor, & all rates, 
tuxes, ete., & to work effectually the mines during 
the term; & then, in failure of the performance 
of any of the covenants, a right of re-entry was 
reserved to the grantor :—-Held : this deed did not 
amount to a lease, but contained a mere licence 
to dig & search for minerals, & the grantee could 
not maintain an ecjectment for mines lying within 
the limits of the set, but not connected with the 
workings of the grantee. 

[The deed’s] words import) a grant of such 
parts thereof only as should upon the licence & 
power given to search & get, be found within the 
described limits, which is nothing more than the 
grant of a licence to search & get, irrevocable, 





indeed, on account. of ifs carrying an interest 5° 


with a grant of such of the ore only as should be 


found & got, the grantor parting with no estate ; 
or interest in the rest (ABBoTr, C.J.).—Dok d. : 


HANLEY v. Woon (1819), 2 B. & Ald. 724; 106 


Kk. It. 529. 
-fnnotations :—Consd. Jones ve Reynolds (1886), 4 Ad. & 
KE). 805 3; Muskett er. Hill (1839), 5 Bing. N. OG. 604. Distd. 


Low Moor Co. +. Stanley Coal Co. (1876), 34 J. 'T. 186. | 


Refd. ht. rv. Trent & Mersey Canal Co, (1825), 3 L. J. OVS. 
K. B. 110; Vice v. Thomas (1842), 4 Y. & C. Ex. 538; 
liogers t. Brenton (1847), 10 ve 13. 26; Jee Stroud (1 
8. BB. 502: Martyn o». Williains (1857), 1 HL. & N 
817; Lee Stevenson (1858), lk. B. & I. 512; 


849), 
Griffiths , 


vt. Jenkins (1864), 3 New Rep. 489; Roads v. Trumpington | 


6 Q. B. 56; 
entd. Prendergast vr. ‘Turton 
Watson v. Spratiey (1454), 10 
a 


Overseers (1870), L. BR. 
cote, (1892) 1 Ch. 475. 
(1841), 11 L. J. Ch. 22; 
Aa 222 ; 
oad. 


1499, —~-— 





Licence of profit---Not mere 


Sutherland v. Heath- - 


Holmes rt. Powell (1856), 8 De G. M. & G, | 


personal licence of pleasure.|-—(1) W. granted to . 


V. & C., their heirs & assigns, “‘ free liberty, with 


servants or otherwise, to come into & upon certain | 


lands, & there to hawk, hunt, fish, & fowl” :-— 
Meld: this was a grant, not of a personal licence 


of pleasure extending only to the individual, but | 


of a licence of profit, which might, therefore, be 
exercised by the servants of the grantees, or their 
heirs & assigns, in their absence ; & such a liberty 
was therefore a profit a prendre, within Prescription 
Act, 1832 (c. 71), s. 2. 

(2) V. & C. conveyed by deed certain lands to 


W., who executed the deed, “ excepting & always . 


reserving to V., C. & R., their heirs & assigns, ; 


liberty to come into & upon the lands so con- 
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private land.}—Seaweed deposited by | 
the sea above high water mark, con- 
plitutes a profit d prendre, & the right 


not become 
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veyed, & there to hawk, hunt, fish, & fowl, etc. :— 
Held: such a liberty was not, in correct legal 
language, cither an exception or a reservation ; 
but, as the indenture was executed by W., the 
words of reservation & siege peiee operated as a 
grant. by him to the three ;_ therefore, the liberty 
mentioned in the deed might enure in favour of 
R. & his heirs, though, as he was not a conveying 


would mot have been good as regarded him.— 

WICKHAM tv. ITAWKER (1840), 7 M. & W. 635; 10 

L. J. hx. 153; 151 E.R. 679. 

Annotations :-~-As to (1) Apprvd. Mwart +. Graham (1859) 
7 - L. Cas. 332. Distd. Owen v. Parsons (1874), a8 
J. P. 614. Consd. Goodman v. Saltash Corpn. (1882), 
7 App. Cas. 633; Sutherland v. Heathcote, [1892] 1 Ch. 
475. Apld. Fitzhardings v. Purcell, (1908) 2 Ch. 139. 

efd. Race ». Ward (1855), 4 K. & B. 702; Lonsdale v. 

Rigg (1856), 11 Exch. 654; Musgrave v. Forster (1871), 

L. R. 6 Q. B. 590; Allgood v. Gibson (1876), 25 W. RR. 

60. 4s to (2) Distd. Pannell v. Mill (1846), 3'O, B. 625. 

Refd. Durham & Sunderland Ry. ». Walker (1842), 2 

. B. 940; Denison v. Holliday (1857), 1 H. & N. 631; 
ilbertson v. Richards (1859), 4 H. & N. 277: Williams 

v. Hayward (185), 1 1k. & HK. 1040; Kiddle vr. Kayloy 

(1864), 28 J. P. 805; Proud v. Bates (1865), 6 Now Rep. 

92; Sowerby v. Smith (1874), L. RY CP. 624. Generally, 

Mentd. Walsh v. Southwell (1851), 20 L. J. M. GC. 

165; Doo d. Croft. ». Tidbury peas) 2G 1h. R. 347; 

Hill v. Tupper (1863), 32 L. J. Ex. 2173 Dennett v. 

Atherton (1872), 20 W. R. 4123 Meroyd +. Coulthard, 

eet) 2 Ch. 5543 'Thellusson o. Liddard, [1900] 2 Ch, 

Ve 

1500. ———-.|--A licence to search for & 
raise metals, & also to carry them away & convert 
them to the licencee’s own use, passes an interest 
which is capable of being assigned. 

_ The deed in this case operates not merely as a 

licence but as a grant also... & such a grant 

to a man & his assigns carries an interest which 
is assignable (TINDAL, (.J.).—-MuskrEtr v. HILL 

(1839), 5 Bing. N. ©. 691; 7 Scott, 855; 09 L. J. 
1 P. 201; 182 1. i. 1267. 

Annotations :~-Consd. Bailey r. Stephens (1862), 12 CG. RB. 

8. 91. Refd. Martyn v. Williamn (1857), 1 HW. & N. 
$17; Newby v. Harrison (1861), 1 J. & He. 393; Heap 

v. Hartley (1889), 42 Ch. 1). 4613 Smelting Co, of Australla 

® I. Re. Comrs., [1896] 2 Q. BB. 1793; British Actors Film 

Co. v. Glover, [1918] 1 KK. B. 299. Mentd. Weoton v. 

Woodcock (1839), 5 M. & W. O87; Marker vo. Kenrick 

(1853), 13 C. BB. 1883; Watson t. Spratley (1854), 10 

Kixeh. 222; McMabon r. Lennard ese) 6. La. Cas, 

970; Ahearn «. Bellman, Sedgwick v. Ahearn (1879), 

48,3. Q. 13. 681. 

1501. --- --—--.| —The right of hunting, shoot- 
ing, cte., is an interest. in the realty, & a grant of 
it is a licence of a profil a prendre, 

That right may be granted by the owner of the 
fee simple, & such ow grant is a licence of a profil a 
prendre. Substantially it may be reserved by 
the owner of the fee simple when he alienates, 
although it. is considered that, technically speaking, 
in such a case it is a re-grant of the right by the 
alience of the fee simple (LORD CAMPBELL, C.).—- 
Iiwaktr v. GRAHAM (1859), 7 Hl. I. Cas. 331; 
29 L. J. Icx. 88 ; 3a he T; (), S. $40 3 23 J. P. 
4433; 5 Jur. N.S. 7733; 7 W. R. 621; 11 HB. 1. 
132, HI. Lo; affy. S. C. sub nom. GRAUAM v. 
EWART (1856), 1 H. & N. 550, Ex. Ch. 

Annotations :- -Mentd. Bruce v. Helliwell (1860), 5 H. & N. 
609; Blades v. Higgs (1865), 20 C. KB. N.S. 214; Joffryos 
v. Evans (1865), 19 ©. B. N.S. 2463 Hilton & Walker- 
field Overseers v. Bowes Overseers (1866), L. RR. 1 Q. Bs. 
359; Leconfield », Dixon (1867), 1. Jt. 3 Exch. 30; Mus- 
grave v. Forster (1871), L. RH. 6 Q. B. 590; Sowerby v. 
Smith (1874), L. RK. 9 C. BP. 5245 llogers v. St. Germans 
Union (1876), 35 L. T. 382; Devonshire v. O’Connor 
(1890), 24 Q. B. UD. 468; Estzbardinge v. Purcell (1908), 
99 L. T. 1514, 

Distinguished from easement.| --Sec Part II., 


ante. 
Capable of alienation.!-- See Sect. 6, post. 
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to pile it on the land of another could | the inhabitants of a district.—-OGILVIE 
established, - 
custem or prescription, in favour of 


' 9. CROWELL (1904), 40 N.S. it. 501.— 


CAN. 


cither by 
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Srecr. 2.,—CLASSIFICATION. 
1502. Appendant—lIncident to estate granted— 


Passing with dominant tenement.]—-Guy  v. 
BROWN (1601), Moore, K. B. 644; 72 HK. lt. 8138. 
1503. ——— ——-— Grant prior to Statute Quia 


Emptores.|—(1) Where, in a manor, there are 


respect of those Jands, have always exercised 
rights of common on the waste, the declarations 
of deccased persons, who had been such tenants, 
& oxercised such rights, are inadmissible in an 
action of trespass upon a question whether the 
locus in quo is parcel of the waste, such rights not 
being of a sufficiently public nature to justify the 
reception of hearsay evidence. Secus: if all the 
inhabitants, or all the tenants, of the manor, or 
of a particular district of it, had been interested. 
(2) But the public nature of such rights docs 
not depend upon the number of them. 
lf this question had been one in which all the 
inhabitants of the manor, or all the tenants of it, 
or a particular district of it, had been interested, 
reputation from any deceased inhabitant or 
tenant, or even deceased residents in the manor, 
would have been admissible, such residents having 
presumably a knowledge of such local customs ; 
& if there had been a common law right for every 
tenant of the manor to have common on the 
wastes of a manor, reputation from any deceased | 
tenant as to the extent of those wastes, & there- 
fore as to any particular land being waste of the 
manor, would have been admissible. 
there are some books which st:te that common 
appendant is of common right, & that) common 
appendant is the *‘ common law right” of every 
free tenant on the lord’s wastes, it is not to be 
understood that: every tenant of a manor has by 
common Jaw such a right, but. only that. certain 
tenants have such a right, not) by prescription, 
but as a right by common law, incident to the 
grant. ‘This right is not a common right of all 
tenants, but. belongs only to each grantee, before 
the Statute Quia KEmptores, of arable land, by 
virtue of his individual grant, & as an incident | 
thereto ; & it is as much a peculiar right of the 
grantee as one derived by express grant, or by | 
Haid eee though it differs in its extent, being | 
inited to such cattle as are kept. for ploughing & 
manuring the arable land granted, & as are of a 
description {it for that purpose; whereas the | 
right by grant or prescription has no such limits, | 
& depends on the will of the grantor (Parkes, B.). | 
--DUNRAVEN (LORD) v1. LLEWELLYN (1850), 15 | 
Q. B. 791; 19 L. J. Q. B. 388; 15 L. T. OO. S. | 
643; 14 Jur. 1O80 ; 117 E.R. 657, Ex. Ch. | 
nnotations :-— 18s to (4 P *, ni? 
Oxford (1871), 6 Uh. pyc Ties Hivann eo MerUhee. Taal 
UL. C., [1809] 1 Ch. 241. Refd. Broome rv. Wenham (1893), 
Sis “heeds banger aT Aha ee 
Ki. ©. Bedfordshire (1855), 4B. & Be sas, St Mente. 
; Rights of common.|—See Commons, Vol. 
NXI., pp. 6-8, 15, 16, Nos. 13—40, 158-159, 172. 
1504. Appurtenant—-To right of office.|—R. v. 
Trinity Houser (10661), 1 Keb. 831; 1 Sid. 86; 
ne ere Me jg ok 
nowotathons :-—Mentd. Woodw . F ” 
267; Anon. (1698), 12 Mod. Hep ae Speese ore 
1505. Passes with dominant tenement—- 
Right of pasture.)—-By Conveyancing Act, 1881 
(c, 41), 8. BU, ss. 1: “ A conveyance of land shall 
be deemed to include & shall... operate to | 
convey, with the land, all... commons... : 
privileges, easements, rights, & advantages what- 
soever, appertaining or reputed to appertain to 
the land ...or at the time of conveyance | 
demised, occupied, or enjoyed with, or reputed 
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EASEMENTS AND Profits A PRENDRE. : 


or known as part or parcel of or appurtenant to 

the land.’’ 

At the date of the conveyance of an upland 
farm in North Wales there was appertaining to 
the farm & exercised & enjoyed therewith & 
reputed & known as appurtenant thereto a sheep- 
walk, or right of depasturing sheep, on an ad- 
joining mountain :—Held: this right passed with 
the farm, notwithstanding that it was a profit u 
prendre in alieno solo.—WHITE v. WILLIAMS, 
[1922] 1 K. B. 727; 91L. J. K. B. 721; 127 L. T. 
231; 38 T. L. R. 419; 66 Sol. Jo. 405, C. A. 
Annotation :-—Refd. Long v. Gowlett, [1923] 2 Ch. 177. 
Rights of common.|—See Commons, Vol. 
XI., pp. 8-11, 15, 16, 17, 19, 21, 28, Nos. 41-93, 
156, 160, 161, 171, 188-193, 221-229, 243-245, 
322-325. 

1506. In gross.|-—--It may well be that there can 
exist in law a right in gross to enter & take, with- 
out limitation, or without stint, the profits or pro- 
ceeds of another’s land commercially for the 
purposes of sale (BUCKLEY, L.J.).—-CHESTERFIELD 
(LorD) v. Harris, [1908] 2 Ch. 397; 77 L. J. Ch. 
688; 99 L. T. 558; 24 'T. L. R. 763; 652 Sol. Jo. 
639, C. A.3 affd. sub nom. HARRIS v. CHESTER- 
FIELD (HA), [1911] A. C. 6238, H. DL. 

‘Annotations :—Retd. Malvern Hills Conservaturs v. Whit- 
more C109): 100 L. T. 841; Staffordshire & Worcester- 
shire Canal Navigation v. Bradley, 11912] 1 Ch. 91. 

entd. A.-G. v. Horner (No. 2), [1913] 2 Ch. 140; Hodg- 

son v. McCreagh (1923), 92 L. J. Ch. 426. 

1506a. -J—Deft., lord of the manor of B., 
claimed sporting rights over pitfs.’ freehold farms 
within the manor, basing his claim on a franchise 
of free warren appurtenant to the manor granted 
by the Crown to J., in 1301; alternatively, on a 
lost grant, presumed from immemorial user :-— 
Held: the grant to J. in 1301 was of a franchise in 
gross, & even if not in gross, it would have passed 
by J.’s subsequent alienation of the land, or become 
a franchise in gross by J.’s reserving the franchise 
upon the occasion of that alienation. ‘There was 
therefore no title in deft. by the grant of the manor, 
& there was no evidence supporting his claim by 
prescription to the presumption of a lost grant.— 
LYopason v. MCCREAGH (1923), 93 LL. J. Ch. 339; 
131 L. V.340; 40 T. L. R. 10; 68 Sol. Jo. 58, C. A. 

——— Rights of commons.|—See Commons, Vol. 
XI., pp. 11, 17, 26, Nos. 94-100, 187, 323. 

——- Whether within Prescription Act, 
(c. 71).|— See Sect. 4, ss. 2, A., post. 
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Sect. 3.—SUBJECT-MATTER. 

1507. Must be capable of ownership —Not water.] 
—RHRAcE v. WARD, No. 997, ante. 

1508. Ice from canal.]|— A canal company, in 
consideration of the lessees’ expenditure on certain 
ice houses on the banks of the canal, granted a 
lease thereof with licence to take ice from a part 
of the canal :—Held: the licence was not exclusive, 
but was a grant. of suflicient. ice to enable the lessee 
to fill the ice houses; so long as the Iessee was 
able & willing to take this quantity of ice, the 
lessors could not derogate from thtir grant by 
subsequent licences which would interfere with 
it.—NEWBY v. HARRISON (1861), 1 John. & H. 
398; 4L. T. 397; 9 W. R. 849; 70 E. R. 799; 
affd. 4 L. T. 424, L. C. 

Annotations -—Distd. Carr r. Benson (1868), 3 Ch. App. 

524. Reld 


‘ - Renard v. Levinstein (1865), 2 Hem. & M. 
628; Sutherland r. Heathcote, 


(1891) 3 Ch. 504. Mentd. 
Heap r. Hartley (1889), 42 Ch. ID. 461; Smelting Co. of 
Australia vr. 1. R. Comrs., (1896) 2 Q. B. 179; British 


Actors Filn Co. . Glover, 11918) 1 K. B. 299. 
Rights of common—Pasture.]—See Co Moons, 

Ms at + pp. 5-15, 22, 23, 26, Nos. 2-151, 264-269, 
7-320. 


Part XIII.—Prorirs A PRENDRE. 





Vol. XI., pp. 14-16, Nos. 152-166. 
Turbary.|—Sce Commons, Vol. XI., pp. 16, 
17, Nos. 171-186. 

Piscary.|— See Commons, Vol. XI., pp. 19, 
20, Nos. 220-242. 











18, Nos. 187-219. 





In the soil.|}—See Commons, Vol. 
pp. 21, 22, Nos. 243-263. 
Pannage.|-—See Commons, Vol. XI., p. 24, 


Nos, 276-278. 
Right of free warren.|—-Sce COMMONS, 
Vol. XI., pp. 26-28, Nos. 322-350. 

Loppings off trees.!-—See AGRICULTURE, Vol. II., 
p. 101, Nos. 812,813 ; Commons, Vol. XI., p. 23, 
Nos. 271-273. 

Fishing rights.|——See FISHERIES. 

Gaming rights.]|—-See GAME. 

Mining rights.|—See MINES. 

Tithes—Claim by lord of manor.|-— See 
HOLDs, Vol. XIII., p. 26, No. 208. 

Water.|—See Part VIII, ante; 
WATERCOURSES 





Copy- 


Waters & 





Sect. 4.—CREATION OF PROFITS A PRENDRE. 
SuB-sEcT. 1.—By GRANT. 
A. In General. 
Creation of easement by grant.|—Sce Part III., 

s. 1, ante. 

1509. Necessity for deed.|—I1AYWARD v. KILBURN 

(PRtoRESS) (1307), Sel. Soc. Y. B., Vol. I., p. 4. 
1510. —-—-.|—Where a subject is owner of a 

several fishery, in a navigable river where the tide 

flows & reflows, granted to him (as must be pre- 
sumed) before Magna Carta by the description of 

separatem piscariam, that is an incorporeal not a 

territorial hereditament & a term for years in it 

cannot be created without deed.—SomMERSET 

(DUKE) v. FoGwrLL (1826), 6 B. & COC. 875; 8 

Dow. & Ry. K. B. 747; 5 LL. J. O. S. K. B. 49; 

108 EK. R. 325. 

«Annotations :-—Refd. Wolford v. 18419), 13 Jur. 
278; Marshall v. Ulleswater Steain avigation Co. 
863 »3 iB. & S. 732; Hindson r. Ashby, [1896] 2 Ch. 1. 

entd. Whitstable Free Fishers & Dredgers v. Gann, 


Bailey 


Gann v. Johnson (1861), 11 C. B. N.S. 3873 Bridgwater | 
vt. Bootle (1866), 7 18. & 8S. 848; AL-G. «. lomerson, [1891] 
e T. : 


A. C. 649; HEeroyd v. Coulthard (1897), 77 L 357 5 
Beaufort v. Aird (1904), 20 T. LL. LR. 602. 

1511. Demise not under seal insufficient.] 
—A demise in writing, but not under seal, of a 
messuage, & full & free & exclusive licence & 
leave for the lessee, his friends, zame-keepers, cle., 
to hunt, hawk, course, shoot, & sport, in, over, 
& upon a manor of the lessor, & to fish in the 
ponds & waters thereof, from Aug. to Feb. follow- 
ing, at an entire rent, is altogether void. 

Semble > where a count in assumpsit to recover 
a rent reserved by parol demise, by pltf. to deft., 
of an incorporeal hereditament, states that deft. 
actually occupied under such demise, pltf. may 
recover for the use & occupation.—Birp v. 





Foldage & foldcourse.|—— See COMMONS, 


Estovers.|—See Commons, Vol. XI., pp. 17, | 


| 


i 
! 
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XI, | 
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den v. Staff (1836), 6 Nov. & M. K. B. 
orthy ae , 7 Ad. & El. 492; Doo d. 
ane » 7 Man. & G. 980; Thames 

Havea Dock Co. v. Brymer (1850), 5 Exch. 696; Brown 

v. Poto, [1900] 2 Q. B. 653. Mentd. Worley v. Harrison 

(1835), 3 Ad. & El. 669; Upward v. Knight (1839), 7 

Scott, 311; Ratton v. Davis (1841), 1 Gal. & Dav. 21. 

oie ao ——.|—- Woop v. LEADBITTER, No. 115, 
ante. 

1513. Words must amount to grant—General 
words of conveyance insufficient.]—Tho lessee of a 
farm had liberty reserved to him by the lease ‘ to 
take the seaware or drift, along with the other 
tenants, for manuring the land.’ In 1814 tho 
farm was sold, & the lands were described in the 


775. Refd. Ha 
659; RK. v. Hoo 
Morgan v. Powell 


; conveyance as ‘“‘ the same is presently possessed 


| 
{ 


| 


----— a eo ee ee  . 


by the tenant.”” There was no express grant of 
the right to take the seaware, but the conveyance 
contained the usual general words, “‘ together with 
all the appurtenances.” The purchaser claimed 
the right to take the seaware :—-//eld ; the general 
words of the conveyance did not pass the right, 
nor was there an easement by prescription. Words 
amounting to a grant must be used to pass rights 
which are not properly servitudcs.— BAIRD v. 
Fortune (1861),5 L. T. 2; 25 J. P. 691; 7 Jur. 
N.S. 926; 10 W. R. 23 4 Macq. 127, I. 


Annotations :-—Consd. Francis ». Wayward (1882), 20 Ch. 1. 
773. Mentd. Martyr v. Lawronce (1864), 10 L. T. 1883 
Magee v. Luvoll (1874), L. RR. Y GP. 107; Mowats v. 
Hudson (1911), 105 L. T. 400. 


1514. Evidence of claim—-Whether user neces- 
sary—In addition to production of grant.|—Primd 
facie this is a case of trespass in search of game, 
& the only answer to the charge is a claim under a 
charter from the Crown, but that alone is not 
sufficient, without proof that the charter has been 
acted on; the charter standing alone is not 
enough to establish the right) (LORD CAMPBELL, 
C.J.).--—Porren v. Berry (1857), 6 W. R. 71; 
213. P. Jo. 756. 

By copy—lIn favour of copyhold tenants. |—WSce 
CoPpyHoLps, Vol. XLLL, p. 57, Nos. G8L-G86. 

Royal grants.|—-Sce CONSTITUTIONAL LAW, Vol. 
XI., pp. 557-58), Nos. 572--829). 

Rights of common.|-—See Commons, Vol. XI., 
pp. 28, 20, Nos. 351-366. 


B. For what lMstate. 


1515. Term of years.! SOMERSET 
FouGweu., No. 1510, ante, 

4516. -----.) -C. demised to deft., for a term 
of years, the exclusive right & licence to shoot, 
kill, & take game upon certain of his lands, 


(Luikis) us 


' together with the use of a cottage for the occupa- 


HIIGGINSON (1835), 2 Ad. & El. 696 ; 1 Har. & W. 61 ; ; 


4 Nev. & M. K.B.505; 4L.5.K.B.124; 111 E.R. 
2067; on appeal (1837), 6 Ad. & El. $24, Ex. Ch. 
Annotations :—Consd. Thomas v. Fredricks (1817), 10 Q. B. 


PART XIII. SECT. 4, SUB-SECT. 1.—A. ° BANKRUPTCY) & 

1509 i. Necessity for decd. }—Although 
u profit d prendre can at common law 
be created only by deed, an agreement 
for valuable consideration to create 
such a right will be recognised & en- 
forced by equity & specific performance 
of the agreement may be granted.— 
TEMPLETON (OFFICIAL ASSIGNEE IN 


n. Words 
Deft. by 


of the 


. MATHERSON (1915), 
| SAN. ZL. R. $13.--N.Z. 

amounting 
written lease 
. exclusive right to drill on oll lands 
: for five years :--Jicld : the legal effect 
nstrument was more than a 
licence ; it conferred & pro 
an incorporeal right to 
in land comprised iu it.—McINTOsSH 


tion of a keeper. There was also a covenant by 
deft. that he would Jeave the estate as well 
stocked with game in all respects, as the same 
was at the time of the commencement of the 
term. Deft. entered upon the occupation & 
vccupied for the term, during which C. assigned 
his revision to ae Pitf. having brought an 
action against deft. in respect of a breach of the 
above covenant to leave the estate well stocked 
with game :-—Held: the demise was u demise of 
an incorporeal hereditament ; the covenant was 
one which would pass to the assignee of the 
reversion & the action would lie at the suit of the 
pitf.— Hoover v. CLARK (1867), L. R. 2 Q. B. 


» Leckie (1906), 13 O. lL. Re. ots 8 
OO. W.R, 40.-- CAN, 


fo grant.|—- , 
gave piltf. - 0. Capible — grantee necessary.) — 

There cannot be a grant of a profit a 

prendre without ao capable grantec. 

A series of residenta tn a house are 

not capable grantecs.—WEATHOI?T 1. 

‘ CONGESTED Districts Boaxp, (1919 
] J. ht. 224.~-IR. 


a prendre, 
exercised 
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Sect. 4. --Crealion of profils a prendre: Sub-sect. 1, 
B.C. & D.; sub-sect. 2, A., B. & C. (a).] 


200; 8B. & 8S. 150; 36L. J. Q. B. 79; 315. P. 
228; 15 W. ht. 347; sub nom. HOOPER v. LANE, 
16 L. T. 152. 

1517. Life interest—Grant by will.|—(1) A gift 
by will dated in 1838 to J., ‘“‘ of the house she 
lives in, & grass for a cow in G. field,’ part of 
another cstate, passes an estate in fee in the 
house, but it will not create a permanent interest 
in the Jand of the other estate. 

(2) Upon a gift, after the failure of a previous 
devise ‘‘ of all my sister A.’s family, with a gift 
fo R. of the D. estate, & the rest to be sold & 
divided equally ” :—--lfeld: R., one of A.’s family, 
took the TD. estate in fee; but it did not deprive 
him of his right to participate with the other 
members of the family in the proceeds to arise 
from the sale of the other estates.—REAyY v. 
RAWLINSON (1860), 29 Beav. 88; 30 L. J. Ch. 
eat 7 Jur. N.S. 118; 9 W. R. 134; 64 1. RR. 
WU. 

Annotation :—As to (1) Apld. Pym r. Harrison (1875), 32 

L. T. 817 


C. Effect of Grant, 

1518. Whether soll passes- Grant of vesture.|— 
OWNING ¢c NORTUMASTON ‘TENANTS Cask (1587), 
4 leon, 433; 74 I. R. 7183 sub nom. ANON. 
(1588), Owen. 37, 

1519. —— -~ -—.] - OXFoRD's (Bp.) Cast (1622), 
Palm. 174; S&L EE. RR. 1082. 

Vesture generally.|—--See 
pp. 138-15, Nos, 137-151. 


D. Reservations and Laceptions. 

Exceptions & reservations of easements.|—Sce 
Part 111., Sect. 1, sub-seet. 4, ane. 

1520. Operates as re-grant.] ---WicKIHAM wv. LAW- 
KK, No. 1499, ante. 

1521. --- -.]- -Kwarrr. GRAnAM, No. 1501, ante. 

1522. —--~.]-—(1) An exclusive licence to take 
the whole of a profit a prendre of a particular kind 
can be granted; but such a grant cannot be inferred 
from language which is not clear & explicit. 

(2) By a deed dated in 1783, plif.’s predecessors 
in title revoked the old uses of certain lands, & 
granted & appointed such lands to deft.’s prede- 
cessor in tile & his heirs, saving & reserving to 
themselves & their heirs full & free liberty to get. 
& carry away the minerals thereunder :---7feld : 
the clause of reservation operated, not. as an 
exception of the minerals, but. as a re-grant of a 
non-exclusive licence to get them, & deft. could 
not be restrained from working the mines. 

(3) A profit d@ prendre is a vight to take some- 
thing off another person’s land. Such a right 
does not. prevent the owner from taking the same 
sort of thing from off his own land; the first 





CoMMONS, Vol. XI., 


PART XIII. SECT. 4, SUB-SECT. 1.— C. 


p. Fight of entry-- To take profit.) 
~ -Pitfs. were seven tenants who pur- 


PATRICK 
1. li. 8.—IR. 


i 


EASEMENTS AND Profits A PRENDRE. 


right may limit, but does not exclude, the second 
(LINDLEY, L.J.).—SUTHERLAND (DUKE) v. HEATH- 
coTr, [1892] 1 Ch. 475; 61 L. J. Ch. 248; 66 
L. T. 210; 8 T. L. R. 272; 36 Sol. Jo. 231, C. A. 
Annoaton ae to (3) Refd. Fitzhardinge v. Purcell, [1908] 


Ch. s 


1623. Unless words of reservation create in 
law an exception.J—(1) A. being seised in his 
demesne, as of freehold, for life, of a certain manor, 
with the appurtenances, & having a power to 
lease certain parcels of the manor, demised the 
parcels to (. for a term of years, “ except & 
reserved all royalties whatever to the premises 
appertaining ’’ to hold the demised premises, 
with their appurtenances, except as _ before 
excepted. The demise contained also a proviso 
that it should be lawful for A. during the con- 
tinuance of the demise, to commence & prosecute 
any action, information, ctc., in the name of C. 
against all persons trespassing on the demised 
premises for the purpose, or by means of hunting, 
coursing, shooting, or sporting thereon, A. paying 
the expenses of such prosecutions, ete., & in- 
demnifying C.:—Held: the exception in the 
demise did not operate as a grant from C. to A. of 
‘the sole & exclusive right to pursue, kill, & take 
birds of warren upon the demised premises, with 
free liberty for A. & his servants to enter the 
demised premises, & therein to pursue, kill & take 
the birds of warren upon the same, at any time, 
at. his free will & pleasure.”’ 

(2) In the case under consideration the words 
“except & always reserved, all royalties, ete.,” 
may have their proper effect of creating an 
exception; & the reason for holding their legal 
effect. to be that of a grant. by the grantce of the 





, estate fails (COLLINS, J.) PANNELL vt. MILL 
(1846), 3. B. 625; 161. J. PP. 913 8 lL. PT. 


ee 


VERSCHOY LE, 


O.S. 2143 11 Jur. 1095 136 H.R. 250. 


ee eee 


SuB-sEect. 2.-—By PRESCRIPTION, 
A. In General, 
Prescription of easements.|—-See Prescription 
Act, 1832 (c. 71); Part ITD, Sect. 8, ade. 
1524. Presumed grant--If commencement by 
grant valid.! -Pirroe. CHtck (1620), Wut. 45; 
123 FE. R. 1089. 


Annotation :-- Distd. Bailey v. Stephens (1862), 12 C. TB. 
N. 8. 91. 


1525. 
GO; 124, i. 5. 
Annotation :-—Mentd. Gilbert +. Parker (1704), 2 Salk. 629, 

1526. Must be in a que estate—Showing seisin 
of land in respect of which right claimed.|—In 
pleading a right of common by prescription deft. 
must show a seisin in fee of the land in respect. of 
which he claims, & prescribe in the que estate for 








o|- SPARKE’s Case (1621), Win. 


(1907), 12 377; 3 W.DT lm. 
154.—CAN 
r. Turbary -— May be reserved in 


{1912 1 BCR, 


chased their holdiogs under the Laud 
Purchase Acts by agreements whieh 
contained the following provision : 
“'The tenant is to have the right of 
fturbary for his own use on the bog in 
the vendor's possession, marked No. 1 
on the map ? :—feld: (1) plitfs. were 
entitled to enter upon the hog, & to 
cut & varry away free turf for the use 
of thelr holdings, & for that. DPULpORY 
annually to have allotted tu them, at 
w reasonable thne of the year. turf- 
banka in such parts of the bog reason- 
ably convenient. te them, as should not. 
he prejudicial to the duc preservation 
of the bog, or be likely to cause waste 
or bogslides therein, & to reasonable 
nutico of such  allotment.—Firz- 


: PART XIII. SECT. 4, SUB-SECT. 1.- -D. 


q. Crown = grant — Reservation — of 
timber—-Effect of./--A_ grant of land 
issued pursuant to Dominion Land 
Regulations, c. 109, Consolidated Orders 
in Council, ss. 14 & 14, contained a 
reservation to the Cryuwn or its agents 
of all inerchantable timber. Subse- 
quently an order in council was passed 
eaneelling such reservation & declaring 
that all persons who had received 


. homestead entries for lands similarly 


granted should be entitled to the timber 
on their homesteads free of dues :—- 
Held: the reserve mentioned in tbe 
Cruwn grant was merely ai lcense 
to enter & cut the timber, & was not 
au reservation,.—NMACCRIMMON t. SMITH 


grant of boq.|—-A reservation of turbary 
Is not repugnant to a grant of bog, 

A reservation of turbary is only ua 
reservation of a profil d prendre, & 
the Statute of Limitations docs not 
apply in such case. — BEERE t. FLEMINU 
(1863), 16 Ir. Jur. $4.--IR. 


PART XIII. SECT. 4, SUB-SECT. 2.—A. 

s. Presumed = grant.) — Sub-tenants 
of Jands held under a leuse for lives 
renewable for ever cut turf during a 
period exceeding sixty years, for their 
own use, on lands of the lessor not 
included in the demised premises, 
which comprised bog as well as arable 
& neers They believed that they 
had a right to do this, & the culting 


Parr XIII.—Proritrs A PRENDRE. 


the right. Where dcft. justified under a right of 


common of 


asture, by showing a demise from a , 


freehold for life of the land in respect of which he | 


claimed, & averred that he, deft., & all those | 


whose estate he then had, & his landlord, from 
time, etc., had common of pasture in respect of 
the demised premises :—Held: the plea was 
bad.—A.-G. v. GAUNTLETT (1829), 3 Y. & J. 93. 

Annotalions :—Refd. A.-G. v. Reynolds, [1911] 2 K. B. 888. 

Mentd. Salisbury v. Gladstone (1860), 6 Jur. N.S. 1209. 

1527. Must be connected with dominant tene- 
ment.|—-A.-G. v. MATHIAS, No. 1560, post. 

1528. 
in the owners or occupiers of close A. to enter 
close B., belonging to a third person, & to cut 
down & carry away & convert to their own use all 
the trees & wood growing & being thereon, “‘ as to 
close A. appertaining ”’ is void, as being too large. 

This is a profit «@ prendre, in which a man may 
have an inheritable estate ; it is in no way con- 
nected with the enjoyment of the dominant 
tenement. There is really no more conncction 
here, than if the owner of an estate in Northumber- 
land were to grant a right of way to the owner of 
another estate in Kent; because, as has been 
stated, an incident of this nature cannot, even by 
express words in an existing deed, be connected 
with the estate by the mere act of the parties. 
It must, in addition to that, have some natural 
connection with the estate, as being for its benefit, 
or, as has been expressed, it must inhere in the 
estate. Therefore, if an express grant to this 
effect had been produced between the grantee & 
grantor, & going as between the heirs of the 
grantee & grantor, it cannot run with the estate 
(BYLES, J.).-—-BAILEY 7. STEPHENS (1862), 12 
(BLN. S. 91; 317. 3.0. DP. 2263 6 1. 356; 
& Jur. N.S. 1063; 10 W. R. 868; 142 I. RR. 1077, 


Annotations :—Apld. Chesterfleld vo. Tlarris, [1908] 2 Ch. 
397. Refd. Constable v«. Nicholson (1863), 14 (. BL N.S. 
2305 Klis v. Bridgnorth Corpn. (1863), 15 CG. B. N.S. 
o23 Hille. Tupper (1863), 8 L. T. 792; Shuttleworth v. 
Lo Fleming (1865), 19 C. B. N.S. 6875; Mdgar v. English 
Fisheries Special Comrs. (1870), 238 L. T. 7323 Johnson 
v Barnes (1872), L. R. 7 GC. P. 5923; Whitamores (Kden- 
bridge) rv. Stanford, [1909] 1Ch. 427; A.-G. 7. Horner 
(No. 2), [1913] 2 Ch. 140. Mentd. Sutherland v. Heath- 
cote, 11891) 3 Ch. 504. 


1529. Claim under Prescription Act, 1832 (c. 71), 
Ss. 1-—Application of section.]—HANMER v. CITANCE, 
No. 367, ante. 

1530. Profits in gross—-Not within Prescription 
foe 1832 (c. 71).|—WELCOME v. Upton, No. 1551, 
post. 

1531. ——- -~—--.]— Prescription Act, 1882 
(c. 71), does not apply to easements or profits «a 
prendre iv gross, e.g. to a claim of ‘ a free-fishery ” 
in the waters of another.—SuurrLEworRTH v. Lt 
FLEMING (1865), 19 C. B. N.S. 687; 34 L. J.C. P. 
309; 11 Jur.N.S.841; 14W.R.13; 144 E. 2. 956. 


-1nnotations :-—Folld. Warwick v. Gonville & Caius College 
(1890), 6 T. L. I. 447. Consd. Mercer vr. Denne, [1905] 
as os Folld. Ramsgate Corpn. v. Debling (1906), 
d e s 4 e 


ee ee 











ee en re See ree 


J|---A claim of a prescriptive right ' 
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1532. ---— -——.]—WARWICK v. GONVILLE & 
Catus COLLEGE, No. 1512, post. 

1533. Abandonment of claim by prescription— 
Evidence of origin in grant—Form of action not 
changed.|—-Pltf. in trespass at first sought to 
prove his title by prescription to a several fishery, 
in the absence of a lost: grant, but at the adjourned 
hearing of the case tendered evidence to prove 
a grant from the Crown. Such evidence having 
been rejected on the ground that in relying upon 
it pltf. had changed the form of his action :— 
Held: the evidence had been admissible & in 
relying upon the grant & not on his title by pre- 


' scription pltf. had not changed his form of action. 


—F Oster v. Coranove (1885), 2 'T. L. R. 116. 

Rights of common.|-—See Commons, Vol. XI., 
pp. 30, 31, Nos. 372-389. 

—— Presumption of lost modern grant.|-—NSec 
Commons, Vol. XI., pp. 31,35, Nos. 444-456. 
Prescription & custom distinguished.| —Sve 
Commons, Vol. XI., pp. 29, 30, Nos. 367-371. 

Proof of user.|—See Sub-sect. 2, C., post. 


B. Who may Prescribe. 


1534. Not inhabitants as such.|-—Miuis vr. Con 
CHESTER CorpPN., No. 1564, post. 

1535. Not fluctuating & uncertain body.| - 
GOODMAN »v. SALTASH Corpn., No. 322, ante. 

1536. Not the public.| - Nein, v. DevonsiiRe 
(DUKE), No. 1596, post. 

Rights of common.] --See Commons, Vol. XL, 
pp. 31, 32, Nos. 390-421. 

C. Proof of User. 
(a) fn General. 

See Prescription Act, 1832 (e. 71). 

1537. At common law-.—User proved must 
accord with prescription pleaded.| —R. vw. Lcr- 
MITAGE (INITABITANTS) (1692), Carth. 239; 1 
Show. 106; 90 I. I. 743. 

Annotations :—Refd. Byam v. Booth, ete. (1816), 2 Price, 

231. Mentd. RK. vr. Glastonby (1736), Leo temp. Tard, 


355 s A.-G.om Plymouth Corpn. (1751), Wight. 134; 
Vickery oo LL. BLAS. CL Ry. (1870), LR. CLT 16, 


1538. —- -- - of -Mrcnenn ov. MORTIMER 
(1617), Hob. 2095 80 I, RR. 356, 
annotation --- Refd. Byam ce. Booth, ete. (1816), 2 Priee, 234. 
1539. -- - -- .[ If a preseription at law is 
not fully proved it) fails: it is therefore not a 
matter of form. If a partial right be claimed, the 
evidence inust be contined to that part. If a 
general right be claimed, a partial proof will not 
support it, for evidence in part is not good, if the 
claim be general (Woop, B.). --BYAM v. Boor, 
ETc. (1816), 2 Price, 2315 3 Hag. & Y. 7163 146 
Ii. RR. 79. 


Annotations -- Mentd. Scott o. Lawson (1819), 7 
267; Kivans vw. Rowe (1825), M'Cle. & Yo. 5773 





Price, 
Willis 


» Furrer (1828), 2 Y. & J. 2173 Willis ». Farrer (1829), 
4 ¥. & J. 204: Masters wv. Mfotchor (1830), You. 25; 


salkeld v. Johnston (1842), 1 Hare, 196. 

1540. - ~ =| ~To a declaration in trespass 
quare cluusum frequ, defts. pleaded a justification 
under a prescription in the Crown, to enter the 


was permitted by the lessor, as his 
agent believed that the right cxisted 
under the lease +—JTeld > a lost grant 
should be presumed. --DAWSON  t. 
aL {1903} 1 I. R. 92, 105.— 


t. Full period of continuous & 
erelusice  cajoyment  essential.|—Pit. 
claimed land in dispute under a decd 
from 1’. O. of one-half or moiety of the 
fariu lot on which he resided, & also 
one full half or moiety of all the 
woods, cte., thereunto in arnywise 
belonging or appertaining. The land 
in dispute Was a wood lot situated about. 
two miles from the farm lot & separated 
from it by lands of other proprictors, & 
upon which P. O. was shown to have cut 


from time totime, but as to which there 
was no general user as part. & parcel of 
the farm, there being another wood lot. 
connected with the farm which was 
generally usod for that purpose :— 
Iiclt;: in the absence of 20 years’ 
continuous & exelusive chnjoyment by 
pltf. occasional acts of cutting must be 
regarded as acts of trespass or, at the 
highest, us having been done with 
the consent of the owner.—OGILVIE 
a. GRANT (1906), 41 N.S. 2.1. - CAN. 


PART XIII. SECT. 4, SUB-SECT. 2.--B. 

a. Inhabitants of a village.) -- The 
rule that a claim to a profit a prendre. 
cannot be acquired by the inhabitants 
of a village, either by custom or pre- 


scription, docs not apply to aw right of 
pasturage claimed by a village in the 
Prosidency of Bombay as against the 
Govt. The right of free pasturaye 
has always been recognised as a right 
belonging to certain villages, & must 
have been acquired by custom or 
prescription. But the right of free 
pasturago which certain villages onjoy 
according to) the recognised custom 
of the eountry does not necessarily 
confer the right. of eset on any 
particular piece of land, although it 
may confer the right of having sufficient 
land set apart for the purposes of the 
village.—SECRETARY OF STATE FOR 
INDIA v. MATHURABHAL (1889), I, L. Lt. 
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Sect. 4.—Creation of profits ad prendre: Sub-sect. 2, 
C. (a) & (b).] 

Jands for the purpose of getting coals, ironstone: 

& other minerals, & to carry away the same, 

doing no more damage than necessary for the 


purpose. ‘Traverse of the prescription, & issue 
thereon. They also pleaded a justification under 


a prescription in the same terms as above, with 
the addition of the qualification, ‘“ 
compensation to the tenant for damage 
occasioned to the surface of the lands thereby.” 
This conditional prescription was admitted by 
the pleadings, & no evidence of any other pre- 
scription was given at the trial :—Held : evidence 
of such qualilied or conditional prescription did 
not support the prescription as first alleged, & 
the issue joined on the traverse of the uncon- 
ditional prescription must be found for pltf.— 
PADDOCK v. FORRESTER (1842), 3 Man. & G. 903 ; 
1 Dowl. N. 8S. 527; 8 Scott, N. It. 7153 11 
L. J. U. P.107; 133 E.R. 1404. 

Annotations :—-Mentd. Hilton v. Granville (1844), 5 Q. B. 

701; Walker v. Wilsber (1889), 23 Q. B. D. 335. 

1541. ——— Sufficiency of evidence—Not im- 
paired by user by unauthorised persons.|—This 
was an action of trespass, brought to try a right 
of common claimed by deft. over a piece of land 
called C., in the parish of E., as appurtcnant to 
a farm held by him. From the evidence, it 
appeared that deft, & his predecessors in_ estate 
had, for thirty years previously. pastured their 
cattle on the land: but it was shown on behalf 
of pltf. that all the inhabitants of the parish of E. 
had been in the habit of turning a.:imals of various 
kinds on to the land, whether they were possessed. 
of any land to which right. of common could be 
attached or not; that the Jand had been leased, 
asx part of the manor of S., since the reign of 
Hen, VILL, & no mention appeared in any of the 
leases or other documents of any rights of common 
prior to 1795; that. in that, year an Act was 
passed authorising an extension of the (i. canal, 
by which it was provided that. when any part of 
a common was taken by the co., they should pay 
compensation for the common rights, to the 
churchwardens of the parish in which the common 
was situated. It was also proved that a con- 
sidcrable compensation had been paid about the 
year 1805, under this section, to the chureh- 
watdens of the parish of K., in respect of a part 
of the locus in quo which had been taken by the 
co., & which was then lying waste, & that subse- 
quently to that time the parish had demanded 
and received compensation in respect: of common 
rights from railway cos. for other parts of the 
common :--Held; the exercise of rights of 
common by other persons who could not have 


had such rights would not have prevented the | take clay from & out of the close of pltf.—CLAYTON 


thirty years’ user by deft. from being sufficient - 


evidence of his right by prescription at common 
law 3 


originated in consequence of the passing of the 


Gi. Canal Act, the presumption arising from the 


subsequent user was rebutted.--CHURCH v. TAME 
(1867), L. BR. 2 C. P. 480, n. 

1542, —--- —-— Open continuous user.)—The 
applts. claimed under above Act, but it had 
been decided so long ago as 1865, that the 
Act did not apply to easements or profiis a 
prendre in gross, & there was nothing to show 
that this right was appurtenant. It was merely 
a right in gross. Was there any right by pre- 
scription at common law? One must look at all 
the circumstances of the case, bearing in mind 


ee ee ee Ue ee eee ee ee a eee eee" 
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EASEMENTS AND Prorits A PRENDRE. 


the user arose from a mistake in the construction 
of the deed of 1792. It was said that a lost grant 
ought to be presumed, but that was expressly 
excluded by a statute of Elizabeth relating to 
Caius College as regards all ee after that time, 
& if there had been any such grant it would have 
been mentioned in some way or other in the 
earlier title (Corron, L.J.).—WARWICK v. GONVILLE 
& Calus COLLEGE (1890), 6 T. L. R. 447, O. A. 

15 Immemorial user—-Rebuttal—User 





originating in statute.|-—-CaurcH v. TAME, No. 
1541, ante. 
1544. —— -—— How established.|—WARWICK 


v. GONVILLE & CAIUS COLLEGE, No. 1542, ante. 
Easements.|—-Sce Part III., Sect. 3, sub- 
sect. 6, ante. 

1545. Under Prescription Act, 1832 (c. 71)— 
Period of enjoyment—Interruption of—Life estate.] 
—(1) Under above Act, where a deft. justified in 
trespass under a profit a prendre, as enjoyed 30 
years ‘‘next before the commencement of the 
suit,’’ a life estate, which had existed during part 
of that time, was to be excluded from the com- 
putation. Therefore, where pltf. replied to such 
a plea, that a life estate existed during part of the 
30 years, which allegation was traversed by 
deft. :—H/eld: on this issue deft. was entitled to 
succeed, it appearing that the life estate existed 
during part of the 30 years, but that deft. enjoyed 
the right claimed for 25 years before its com- 
menecement, & 5 years after its termination. 

(2) A plea of enjoyment of a profil a prendre for 
60 years, is defeated by shewing unity of posses- 
siun during part of the time; & unity of title 
is primd facie evidence of unity of possession.— 
CLAYTON v. CoRBY (1842), 2 Q. B. 813; 2 Gal. & 
Dav. 174; 11 L. J. Q. B. 239; 114 E.R. 316 ; 
subsequent proceedings (1843), 5 Q. B. 415. 
Annotations -——As8 to (1) Refd. Pye v. Mumford (1848), 11 

Q. B. 666; Hyman v. Van Den Bergh, [1907] 2 Ch. 516. 

1546. For sixty years—-How defeated.] 
-—OLAYTON v. CORBY, No. 1515, ante. 

1547. -—-— What acts of user need be shown— 
Occasional or regular.|——Trespass for breaking & 
entering a close of pltf., & digging up & removing 
clay, sand, cte. Plea, that deft. was the occupier 
of a tenement & premises, to wit, a brick-kiln, & 














‘ that he, as such occupier, & all the occupiers for 


‘ him or them for the purpose of making 


the time being of the tenement, for the full period 
of thirty years, had had & enjoyed, as of right & 
without interruption, a right to dig, take, & carry 
away from the place in question as much of the 
clay of the close as was at any time rec nies by 
ricks a 


, his kiln in every year, & at all times of the year. 


- eee 


er 


that no claim could be made if it were shown : 


how the acts of user originated. 


In his opinion : 


Replication, taking issue thereon :—Held: this 
plea was bad, as setting up an indefinite claim to 


» Corsy (1843), 5 Q. B. 415; Dav. & Mer. 449; 


| . J. Q. B. 364; 8 Jur. 212; 114 EB. R. 1306 ; 
but. plif. having shown that the user | alpha ed : ; 


sub nom. DoE d. CLAYTON v. CorBY, 2 L. T. O. S 


_ 207. 
otations :—Apld. A.-G. v. Mathias (1858), 1 K. & J. 
Anny. Distd. oaddan v. Saltash Corpn. (1882), 7 App. 
Cas. 633. Apld. Chesterfield v. Harris, [1908] 2 Ch. 397. 
Refd. n v. Haygarth B. 837; 


(1847), 12 Q. 

Carlyon t. Lovering (1857), 1 H. & N. 784; Sijishucy v. 
Gladstone (1860), 6 Jur. N.S. 1209; Bailey v. Stephens 
1862), 12 C. B. N.S. 91; Constablo v. Nicholson (1863), 
iv . J. CG P. 240; Mitchurn Common Conservators v. 
Banks (1912), 76 J. P. 413. 
Not applicable to profits in gross.]—- See 
Sect. 4, sub-sect. 2, A., anie. 

sect. 6., ante. 

Rights of common.|—See Commons, Vol. 
XI., pp. 32-34, Nos. 426-443. 








Part XIJI.—Prorits A PRENDRE. 


(b) Admissibility of Evidence. 
1548. Reputation.|—Qu.: whether general evi- 


dence of reputation as to a prescriptive right | 
of digging stones on the lord’s waste, annexed to — 


a particular estate, be admissible. 
against two. 
affirmative thought it required other evidence of 
right to be first laid as a foundation. Semble: 
such evidence may be given as to a particular 
custom, though not. as to a private prescription.— 
MorEwoop v. Woop (1791), 14 East, 327; 104 
E. R. 626. 

Annotations :—Refd. R. rv. Antrobus (1835), 2 Ad. & EL. 
788. Mentd. Doc d. Mudd v. Suckormore (1836), 5 
Ad. & El. 703. 

1549. -]—1) In an action by the lord of a 
manor against a copyholder, for trespassing on 
the free warren of plitf., a judgment on a quo 
warranto against a former owner of the manor, in 
which the A.-G. confessed a prescriptive title to 
the franchise of free warren, as appurtenant to 
the manor, is evidence for pltf. in support of a 
prescriptive right of a free warren. 

(2) Where the information charged an usurpa- 
tion of the franchise over the lands of tenants 
as well as demesne lands, & the ct. gave judgment 
for deft. as to both:—Held: the record was 
evidence of a prescriptive right over both, although 
the plea set: forth a title over demesne lands only, 
& the A.-G. confessed the title as pleaded. 

(3) Reputation is admissible evidence of a 
claim of free warren, by prescription, over an 
entire manor. Therefore, a private Act for the 
inclosure of common lands within the manor, in 
which the interest’ of copyholders appeared by 
the recital, & which contained a proviso expressly 
saving the rights of the lord to free warren in the 
manor, In as ample a manner as the lord as there- 
tofore enjoyed it, is admissible evidence to prove 
the right as against a copyholder. 

(4) On the same ground, the declarations of 
deceased copyholders as to the existence of the 
franchise over all the copyholders, is admissible 
for the like purpose. 

(5) A judgment in a former action against 
another copyholder, for a trespass on pltf.’s free 
warren, is also admissible. 

(6) A bishop who had free warren, by  pre- 
scription over the demesne & tenemental lands 
of a manor whereof he was seized jure ecelesicer, 
accepted a grant from the Crown, to himself & his 
successors, of free warren over the demesne lands 
of all his manors in England : -- Held: if the grant 
could have the effect of extinguishing the pre- 
scription as to the demesne lands, it: could not 
effect it over the other lands of the manor. Qu. : 
whether a franchise by the Crown within time of 
memory determines a prescriptive claim to the 
same franchise.—CARNARVON (KARL) v. VILLE- 
Bois (1844), 13 M. & W. 3818; 141. J. Ex. 233 ; 
153 LK. R. 130. 

Annotations :-—As to (3) 
(1844), 13 M .& W 

k. & B. 535. 

1550. Manorial documents— Licences granted by 
lord.]|—To prove a prescriptive right of fishery as 
ap urtenant to a manor old licences of the ct. 
ro 
sideration of certain rents to fish in the locus in 
quo are evidence, without proof of rents being 
paid if it appears that such rents have been paid 
In modern times or that the lords of the manor 
have exercised other acts of ownership over the 
fishery.— ROGERS v. ALLEN (1808), 1 Camp. 309. 


Annotations :-—-Retd. Pigott v. Bayley (1826), 6 B. & C. 16; 
Bassett cv. Mitchell (1831), 2 B. & Ad. 99; Malcomson v. 


Two judges 








Refd. Doe d. William 1V. v. Koberts 
- 620; KR. v. Bedfordshire (1855), 4 


| 
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O’Dea (1863), 10 H. L. Cas. 593; Bristow v. Cormican 

eens 3 App. Cas. 641; Blandy-Jonkins v. Dunraven 

1899), 81 L. ‘I’. 209. 

1551. Recitals in deed—Showing ancestry of 
owner.|]—In an action of trespass, for taking & 





7 ing pltt.’s cattle, in P. & Q. field, deft. 
But one of those who hed the: impounding pltf.’s cattle, in P. & e e 


pleaded, first, that T. B. & his ancestors had been 


' immemorially used to have, for themselves, & 


their heirs & assigns, the sole & several pasturage 


- in 217 acres of the P. & G. field, in gross, for all 


| 
| 


eet a Se 


his & their cattle, from Sept. 4, in one year, to 
Apr. 5, in the following year; that 'T. B. in 1755, 
by indenture granted the pasturage to S. B. his 
heirs & assigns for ever; that J. R. F. B., who 
claimed by descent from S. BK. in 1836, demised 
the pasturage to deft. (not saying by deed), who 
seized pltf.’s cattle, because they were depasturing 
the land in question. Deft. pleaded, secondly, 
that for 30 years before suit’ commenced, J. KR. 
F. B. & his ancestors had enjoyed of right without 
interruption, for himself & themselves, his & their 
heirs & assigns, the sole pasturage in the field in 
question, in gross, stating a demise, but not by 
deed, to deft., & concluding as in the first plea. 
It appeared at the trial, that) within the last 
twenty years, encroachments had been made upon 
the 217 acres, by buildings & inclosures, & that 
about forty acres had in this way been appro- 
priated by individuals, but. no encroachments had 
been made upon that part. of the 217 acres, on 
which the alleged trespass took place -—Ilfeld : 
(1) these interruptions, being of modern date, did 
not prove that T’. 13. had no right to the pasturage 
in 1755; (2) the interruptions not having been 
made upon that part. of the land where pltf.’s 
cattle were depasturing, they were not conclusive 
evidence of an interruption of deft.’s enjoyment 
of that part; (3) the recitals in a deed-poll of 
1800, made by one of the ancestors of the present 
owner of the pasturage, & relating to the pasturage, 
were admissible to prove the marriages & deaths 
of the ancestors of that owner; (4) a lease & 
agreement made by the ancestors of the present 
owner, by which they demised the pasturage in 
question to one U., were admissible in evidence, 
as proving the scisin of 'T. B. the original grantor 
of the pasturage, by showing the enjoyment of 
parties who claimed under him 5; (6) the right of 
pasturage in question was capable of being con- 
veyed, & did not necessarily descend to the heir, 
& pltf, was not entitled to judgment non obslante 
vercditlo which he had contended for, on the 
ground that the plea, after stating a preseriptive 
right in the pasturage in T. B., which was de- 
scendible to the heir, alleged that 'T. 1b. granted 
the pasturage to S. 1. 

Qu.: (6) whether the right. of pasturage in 
question was within the provisions of Prescription 
Act, 1882 (c. 71), 8. 63 (7) whether a right of 
common in gross is within the equity of that 
sect. 

(8) Semble: the statement that 'T. B. demised . 
the right. of pasturage in question, without stating 


' that. he demised it by deed, was good after verdict. 


granted by the lords of the manor in con- ' 


ee ee ee 


~-WELCOME v. Upron (1840), 6 M. & W. 535063 0 

J.. ae Ex. 154 ; 15] Ie. ht. 524. 

alnnotations ; -As to (2) Apld. Davies v. Willams (1851), 
16 Q. 13. 546. Retd. Saunders v. Lateham (1855), 4 
W. it. 97. Aas to (7) Consd. Shuttleworth v. Lo Floming 
(1865), 19 C. BB. ON. 8S. 647. Refd. Bailey v. Stophens 
(1862), 12 CG. B. N.S. OL: Mounsey v. Ismay (1865), 3 
H. & C. 486, 


1552. Lease-—Showing selsin of grantor.!--WEL- 
COME v. UPTON, No. 1551, ante. 

1553. Declaration of deceased person.!-— CAR- 
NARVON (EARL) v. VILLEBOIS, No. 1549, ande. 

1554. Previous judgment—In proceedings for 
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Sect. 4.—Creation of profits a prendre: Sub-sect. 2, 
C. (b) 3 sub-sects. 3 & 4.]| 


infringement of right.)—-CARNARVON (EARL) v. | 


VILLEBOIS, No. 1549, ante. 
1555. «]—NEILL 
(DUKE), No. 1596, post. 
Rights of common.|—See Commons, Vol. XI., 
pp. 36, 37, Nos. 490-506. 
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SuUB-sSECr. 3.-—By CUSTOM. 

See, generally, CUSTOM AND USAGES. 

1556. Cannot be claimed by custom.|]— (1) ‘here 
cannot be a custom for inhabitants, as such, to 
have profit a prendre in the soil of another. 

(2) There may be a custom for every inhabitant 
to have a discharge in his own land or an casement 
in the land of another.—-GATEWARD’sS CasE (1607), 
6 Co. Rep. 59 b; 77 I. 1. 344; sub nom. SMiItTu 
v. GATEWOOD, Cro. Jac. 152. 

Annotations :—Aa to (1) Apld. A.-G. ». Mathias (1858), 4 
K. & J. 579. Consd. Austin v. Amburst (1877), 7 Ch. D. 
689. Folld. Rivers ». Adams (1878), 3 Ex. D. 361. 
A prvd. Goodman », Saltash Corpn. (1882), 7 App. Cas. 
633. Folld. Tilbury v. Silva (1890), 45 Ch. D. 98. Refd. 
Ordeway v. Orme (1612), 1 Bulst. 183; Day v. Savadge 
(1614), Hob. 84; Baker v. Brereman (1635), Cro. Car. 
418; Wond’s Case (1639), March, 163 North v. Coo 
(1668), Vaugh. 251; Miller v. Spateman (1669), 2 Kob. 
570; Weekly v. Wildinan (1698), 1 Ld. Raym. 405; 
Drake v, Wiglesworth (1753), Willes, 654; Grimstead v. 


Marlowe (1792), 4 Torin Rep. 717; Lockwood v. Wood | 


(1844), 6Q. B. 603; Jones v. Robin (1847), 10 Q. B. 620; 
togers v. Brenton (1847), 10 Q. B. 26; Lloyd v. Jones 
art 6C. BB. 81: Constable ». Nicholson (1863), 14 
X» LB. N. 8S. 230; Mounsey v. Ism. v (1863), 11 W. Rh. 
270; Murphy ». Ryan (1868), 16 sv. RR. 6783; London 
City Sewers Comra. ». Classe (1872), 7 Ch. App. 456; 
. vr. Nollett (1875), L. 1. 10 Q. 1. 4693; Chilton ». 
London Corpn. (1878), 7 Ch. D. 735; Re Christchurch 
Inclosure Act. (1887), 35 Ch. D. 355: Chesterfield ¢. 
Harris, (1908) 2 Ch. $97; Mitcham Common Conservators 
7 Banks (1912), 76 J. P. 413. As to (2) d. Payne v. 
Partridgo (1601), 1 Show. 255; Lockwood r. Wood 
(1844), 6 Q. B. 603) Brocklebank v. Thompson, [1903] 
2 Ch. 344. Generally, Mentd. St. Albans Corpn. 1. 
Dobbins (1672), Fream. K. B. 36: Osbuston rv. James 
(16088), 2 Lut. 13773 Inglish ». Burnell (1765), 2 Wils. 
268; Kt. v. Keclesfield (1818), 1 1. & Ald. 348; Re St. 
Stephon, Coloman Street, Ive St. Mary the Virgin, Alder- 
manbury (1888), 39 Ch. D. 492. 


_ 1557. --—-.] -WEEKLY %. WILDMAN (1698), 1 
Ld. Raym. 405; 01 E. R. 1169. 


Annotations :-— Refd. Race rv. Ward (1855), 4 BE. & B. 709. 
Mentd. Ackroyd tr, Sinith (1850), 10 G. B. 164: Hill ¢. 
HOLLYDAY 


Tupper (1863), 2 New op. 201. 

1558, -———-.]—Hanrpy 1. (1765), 
cited in 4 Term Rep. 718; 100 E.R. 1264. 
Annotation :—Folld. Grimstead +r. Marlowe (1792), 4 Term 

op. 717. 

1559. ——-.]—A custom to take a profit in 
alieno solo is bad; such a right can only be 
claimed by prescription.— GRIMSTEAD v. MARLOWE 
(1792), 4 Term Rep. 717; 100 KH. R. 1263. 
Annotations :-—Refd. Austin +. Ammhurst (1877), 47 L. J. Ch. 

467; Grimstead v. Marlow was overruled by Constable 

v. Nicholson (1863), 14 C. B. N.S, 230 (Fry, J.). Mentd. 

AG. v. Gauntictt (1829), 3 Y. & J. 93. 

1560. ——.|—-(1) A profit @ prendre in another’s 
soil cannot. be claimed by custom. however 
ancient, uniform, & clear the exercise of that 
custom may be. 

(2) A right to carry away the soil of another, 
without stint, cannot be claimed by prescription ; 
nor can the claim be sustained by evidence of a 





eee 


DEVONSHIRE ' 


HASEMENTS AND Prorits A PRENDRE. 


| 579; 27 L. J. Ch. 761; 31 L. T. O. S. 367; 4 


Jur. N. S. 628; 6 W. R. 780; 70 BE. RR. 241. 

(1) Refd. De La Warr v. Miles (1881), 

. D. 535; Smith vr. Andrews, [1891] 2 Ch. 678. 

(2) Folia. Hough v. Clark & Hall (1907 ), 23 T. L. R. 
ad. Johnson v. Barnes (1872), Cc. P. 592; 

Saltash Corpn. v. . PB dD. 431. 

Generally, entd. A.-G. v. Hanmer (1859), 33 L. T. O. 8. 


Annotations :—As to 

17 Ch : 
As to 

682. 

Goodman (1880), 5 


SALTASH CORPN., 
No. 322, ante. 

1562. Right to take drifted sand.|—A 
custom for the inhabitants of a parish to take 
from a private close, which adjoins the sea, sand 

' drifted there, for manure, amounts to a custom 
| to take profits in alieno solo, & is bad.—BLEWETT 
' vw TREGONNING (1835), 3 Ad. & El. 554; 1 Har. 
: & W. 431; 5 Nev. & M. K. B. 234; 4L. J. K. B. 
' 228; 111 EB. R. 524. 

i Annotations :—Distd. Race v. Ward (1855), 4 E. & B. 702. 
Refd. Clayton v. Corby (1843), 14 L. J. Q. B. 364; Rogers 
, % Brenton (1847), 10 Q. B. 26; A.-G. v. Mathias (1858), 
| 4K. & J. 579; Sowerby v. Coleman (1867), lL. It. 2 Exch. 
; 96; De La Warr v. Miles (1881), 17 Ch. D. 535; Brockle- 
| bank v. Thompson, [1903] 2 Ch, 344. 





| 
| 
| 1561. —-—-.|—-GOODMAN 1. 
| 


1568. —-— Right to fish..—We must act upon 
: that salutary law which distinguishes between a 
; mere casement & the right to take a profit. It is 
| a good custom for all the inhabitants of a parish 
| to dance in a particular spot, or the like; but a 
| custom to take as a profit what is valuable would 
; be very injurious to the owner & of but little 
: benefit to the inhabitants, & is bad. Such being 
the settled Jaw, we are to apply it to this case. It 
, is clear to me that the custom claimed on this 
. plea is to angle for, catch & carry away the fish ; 
it. supposing it were limited to a claim to angle 
for & catch the fish without claiming a right to 
carry them away, I think it would be equally 
destructive of the subject-matter, & bad (LORD 
CAMPBELL, ©. J.).—-BLAND v. LIPSCOMBE (1854), 
‘4K. & B. 713, n.3 30. LR. 261; 24 L. J. Q. B. 
| 155,n.; 24L. T. O. 8S. 92; 19 J. P. 5623 bt Jur. 
i N.S. 705, n.3 3 W. RR. 57; 119 E.R. 263, n. 
| Annotations :—Distd. Goodman v. Saltash Corpn. (1882), 
i 9 App. Cas. 633. Refd. Race v. Ward (1855), d KE. & B. 
| 702; Mounsey v. Ismay (1865), 3 H. & C. 486; Hall vr. 
Nottingham (1875), 45 L. J. Q. B. 50. 
| 1564. - Oyster fishery.|—(1) Pltf., a 
| oyster dredger, sued the corpn. of C., as owners in 
| fee of an oyster fishery, for refusing to grant him 
a licence to dredge therein, alleging a custom for 
| defts. & their predecessors to hold annual courts, 
| & thereat to grant licences to dredge oysters in 
the fishery for the ensuing season, according to 
| rules & orders from time to time, made by them & 
| 
| 
| 
| 
! 


an 








their predecessors, to every oyster dredger in- 
habiting the borough or certain parishes adjoining 
the fishery, who had served a seven years’ appren- 
ticeship to any oyster dredger so licenced, & who 
applied for such licence on payment of a reason- 
able fee to defts. & their predecessors, & that 
every oyster dredgerman so qualified had of 
right been used to demand & have such licence 
on payment of such fee. Pitf. was a licensed 
dredgerman residing in one of the parishes ad- 
| joining the fishery & applied for a licence for four 
dredges, tendering £2 2s. in payment. Defts. 
| refused to grant the licence except at the fee of 
| $3 38. The evidence showed that a fee of 10s. for 
| each dredge had been paid, with a few exceptions, 


— ——— —— 





lost. grant.—A.-G. v. Matutas (1858), 4 K. & J.’ for 150 years. Plitf. refused to pay the fee of 
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1556 i. Cannot be claimed by custom.) 


~—Toaplaint alleging that defts. entered | marks of o 


eeeeameee gl ee ee ee me a et eer ee 


had, & used, & enjoyed the casement 
of entering on so much of the said 
lands as lio between high & low water- 
rdinary tides, & then & there 


in a barony to an easement thereon. 
There is no distinction in this respect 
between Jands the property of the 
Crown, & lands the property of the 


lands of pltf., & carried off sand there- . to raise tho soil & sand, & to carry same © subject.— MacNAMARA rt. _ HIGGINS 
from, dofts. pleaded: that the lands away for the purpose of manure :— 1854), 4 I. Cc. L. R. 326; 7 Ir. Jur. 
were tho soil & freehold of the Queen, Meld: such defence was bad, as 9.—IR. 


& that they have from time jmmemorial 


alicging a custom for occupiers of land 


Part XIII.—Prorits A PRENDRE. 


£3 3s. :—Held: the claim could not be supported 

by custom, being a claim to a profit a prendre in 

alieno solo, & the inhabitants of the borough & 
parishes adjoining the fishery could not claim such 

a right by prescription. (2) Qu.: whether the 

claim could be founded upon a lost grant by the 

Crown to the corpn. with a condition attached 

that the corpn. should grant fishing licences upon 

payment of a reasonable fee. Assuming such 
grant to be food, & Ane elas by the evidence, 
pltf. could only be entitled to the licence upon the 
payment or tender of a reasonable fee, & the 
fee of £3 3s. was reasonable.—MIL1s v. COLCHESTER 

CorPN. (1868), L. R. 3 C. P. 575; 37 L. J. oO. P. 

278; 16 W. R. 987, Ex. Ch. 

Annotations :--—.18 to (2) Refd. Bryant vr. Foot. (1868), 1. It. 
3 Q. B. 497; Lawrence v. Hitch (1868), L. R. 3 Q. KB. 
1565. —-— .|—A custom for the com- 

moners, copyholders & ancient freeholders of a 

manor & their tenants, & the dwellers in the 

parish & manor to have common of fishery over 
the lord’s waters on the waste of the manor, & to 
take & carry away fish as a profit a prendre, is 

unreasonable & bad.—ALLGooD v. GiBson (1876), 

34 L. T. 883; 25 W. R. 60. 

1566. -— — .}—A complaint was preferred 
against S. for unlawfully fishing in a river at a 
place above the flow of the tide, & where it was 
admitted by both parties that the river was a 
public navigable river & highway for the public 
to pass & repass in coracles & such light craft as 
were suitable for such navigation. S. contended 
that the fishing at this place belonged to the 
public, or that it had been enjoyed by the public 
as of right) without interruption for so many 
years that it could not now be taken away :— 
Held: the right of fishing did not belong to the 
public, & they could not acquire it by custom 
because it was a profit a prendre.—-PEARCE v. 
ScoTcHER (1882), 9 Q. B. D. 162; 46 L. 'T. 312; 
40 J. P. 248, D.C. 

Annotations :—Refd. Reece v. Miller (1882), 47 J. PL 37; 
Smith v. Andrews, [1891] 2 Ch. 678. Mentd. Uchester v. 
NRaishloigh (1889), 61 L. T. 477. 

1567. ——- ——-.|—_Smiru v. ANDREWS, No. 79, 
ante. 

See, generally, FISHERIES. 

1 Right to take underwood.) - — (1) 
Defts. to an action for taking underwood for fuel 
from the waste of pltf.’s manor of '’. justified as 
inhabitants of the parish of T., & proved imme- 
morial user by some inhabitants as such, but they 
did not prove user by the inhabitants generally as 
such, & exclusive right was claimed by the tenants 
of the manor :—Held: the justification could not 
stand either upon custom, as the custom would 
be for the inhabitants to have a profit a prendre, in 
the soil of another, or upon a lost grant from a 
private person, inhabitants being incapable of 
taking under a grant which does not incorporate 
them, or upon a lost grant from the Crown, user 
by the inhabitants generally as such being neces- 











sary for supposing a grant to the inhabitants, | 








other considerations against supposing the grant ' 


being the absence of evidence of even a de faeto 
corpn. of the inhabitants, the claim by the tenants 
of the manor, & the unreasonableness & repug- 
nancy to law of the supposed right. 

(2) Defts. justified also as occupiers of certain 
cottages, relying upon user by the occupiers as 
inhabitants of the parish :—Held: a prescriptive 


claim as occupier of a cértain house‘or the like : 


could not be founded upon user in a different 
character such as inhabitant of a parish. 


(3) The result of the decisions in the year-books © 


205 


upon the effect of a royal grant to the inhabitants 
of a parish or village appears to be that, if the 
grant is for a specified purpose, the grant incor- 
porates the inhabitants so as to effectuate that 
purpose, but otherwise is inoperative. Therefore, 
when a ct. or jury is called upon to presume a lost 
royal grant to inhabitants, it has to presume a 
royal grant such as to incorporate them.— 
RIVERS (LORD) v. ADAMS (1878), 3 Ex. D. 361; 
48 L. J. Q. B. 47; 39 L. T. 89; 42 J. P. 7283 
27 W. KR. 381. 


Annotations :—As to (1) Consd. Saltash Corpn. v. Goodman 
(1880), 5C. P.D. 43. Refd. Do La Warr rv. Miles (1881), 

- DL. 535; Goodinan v. Saltash Corpn. (1882), 7 

App. Cas. 633; Smith v. Androwa, [1891] 2 Ch. 678. 








ds to (2) Refd. A.-G. v. Horner (No. 2), [1913] 2 Ch. 
140. As to 6) Consd. Harris ». Chosterfield, [1911] 
A. C. 623. efd. Goodinan v. Saltash Corpn. (1882), 
7 App. Cas. 633. Generally, Mentd. Turner v. Salmon 
ee LT. L. RR. 4823 A.-G. vw. Antrobus (1905), 2 Ch. 
88; A.-G. v. Reynolds, (1911] 2 K. B. 888. 
1569. ——— Right to shoot game.|—NorFroLk 
HsTuARY Co. v. ELANDERS (10903), 47 Sol. Jo. 749. 
1570. -|—Action brought by the lord 


of certain manors adjoining the Severn, a tidal & 
navigable river, for trespass on the foreshore, 
parcel of the manors, in a boat & on foot for the 
purpose of shooting wild duck. Deft. denied that 
the foreshore was parcel of the manors &, even if 
it were, he claimed the right to go upon the fore- 
shore & shoot & carry away wild duck on the 
ground of immemorial uscr, in four alternative 
ways: as a member of the public in exercise of a 
general right of all the King’s subjects in & over 
the foreshore of a tidal navigable river 5 as one of 
the inhabitants of the manors by virtue of a trust. 
or reservation in their favour which the ct. would 
presume to have been created by the original 
grant of the manors to pltf.’s predecessors in 
title ; as an inhabitant of the manors, being a 
wild-fowler by occupation, by virtue of a custom 
of the manors; by prescription as a right in 
gross enjoyed by him & his ancestors. On the 
evidence :—Held : (1) pltf. had proved his title 
to the foreshore as part of the manors, & also to a 
several fishery in the Severn; (2) the public had 
no rights over the foreshore of a tidal navigable river, 
when not covered by the tide, except such as were 
ancillary to their rights of fishing & navigation in 
the seaw When covered by the tide the foreshore 
was part of the sea, & the only rights of the public 
in or over it were the rights of navigation & 
fishing & rights ancillary thereto ; (3) the right 
claimed to kill & carry away wild duck was — 
whether wild fowl were birds of warren or mere 
wild birds in which there was no property—a 
profit a prendre & could not be claimed by custom ; 
(4) there was not sufficient evidence of user to 
enable the ct. to presume the existence of a trust, 
or to establish a prescriptive right.—FITZNARDINGE 
(LORD) v. PURCELL, [1908] 2 Ch. 1389; 77 L. J. Ch 

te 09 I. T. 154; 72 3. PP. 276; 24 T. I. RR. 
504. 


Annotation :—A8 lo (2) Refd. peo laly 
Cholikani ltaina Rao (1916), 685 L. J. 


See, generally, GAME. 

Rights of common.]—-See Commons, Vol. XI., 
pp. 21, 22, 35, 36, Nos. 243, 244, 247, 462-489. 

--—— Custom & prescription distinguished. |-—See 
Commons, Vol. XI., pp. 29, 30, Nos. 367-371. 

Manorial rights.]—-Sce CopyHo.ps, Vol. XIII., 
pp. 80, 81, Nos. 1012, 1014, 1018, 1021-1027. 


of Stato for India v,. 
I’. C. 222. 


Sup-sEcr. 4.—By STAruTe. 


By inclosure Acts.|—See Commons, Vol. XTI., 
pp. 60, 61, Nos. $84-887. 
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Srecr. 5.—ENJOYMENT OF PROFITS A PRENDRE. 
Sus-sEcT. 1.—WHO MAY ENJoy. 

1571. Grantee—Or his servants.|—WICKHAM v. 
HAwkKER, No. 1499, ante. 

1572. ———-. ]--GOODMAN 
Corpn., No. 322, ante. 

1573. Revived corporation—Vested with right of 
former body.]—(1) A right of free fishery was 
granted to the burgesses of the borough of C., by 
a charter of Richard I., which recited a previous 
enjoyment of the franchise by the borough. In 
the year 1740, by reason of judgments of ouster 
against all the existing members of the corpn., it 
became incapable of continuing itself, & there 
were no mayor or alderman till 1768, when a new 
charter of inco 
borough, by which all the former rights, liberties, 
& ‘* fisheries,”’ were ratified, confirmed, & restored 
to the new corpn. :—JIeld ; the corpn. were, under 
the new charter, entitled to the fishery. 


v. SALTASH 





(2) The corpn. exercised their right by granting | 


fo persons called dredgermen, not. being members 
of the corpn., licenses to dredge, & take oysters 
within the limits of the fishery. In an action on 
the case for injury to the fishery, the declaration 
stated the possession of the fishery, oyster-beds, 
. oyster-grounds, which was traversed by the 
thir 
on these issues :—-2Held: the above licenses did 
not. operate as demises of the fishery, so as to 
entitle deft. to a verdict on these issues.-—Cotr- 
CHESTER CORPN. 2. BRooKE (1846), 7 Q. B. 339, 
ae I5L J. Q. B. 173; 10 Jur. (10; 115 BK. R. 
518. 


Annotation :—-Aa to (1) Refd. Potter ». Berry (1857), 21 | 
j (LORD) (1795), 2 Anst. 502; 145 E. R. 976. 


al IP. 0. i) e 


Rights of common—Common of pasture in ; 
gross.]-- -See Commons, Vol. XI., p. 12, Nos. 101, ! 


102. 


me - —ey -- 
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1571 1. Grantce--- Or his servants.] 
~—A., by indenture of lease demised 


wine mene 


oration was granted to the |; 


& seventh pleas, & the jury found for pltfs. | 


: or can be clearly inferred from it. 


HASEMENTS AND Prorits A PRENDRE. 


—— Common of turbary.|—-See Commons, Vol. 


; &L, pp. 16, 17, Nos. 176-179. 


--—-— Common of estovers.|——-Sce Commons, Vol. 
XI., p. 18, Nos. 198-203. 

—-—- Common of piscary.]|—See Commons, Vol. 
XI., p. 20, Nos. 231-237. 

—— Common in the soil.|— See Commons, Vol. 
XI., pp. 21, 22, Nos. 246-252. 

-——— In commonable lands.|—-See CoMMONs, 
Vol. X1., p. 25, Nos. 302-306. 

Persons able to prescribe.|—See Sect. 4, 
sect. 2, B., ante. 


sub- 


SuB-SECT. 2.—EXTENT OF ENJOYMENT. 

1574. General rule.|—By a grant to a ranger of 
a forest of all wood blown or thrown down by the 
wind, & all dead wood, & the boughs & branches 
of trees & wood in the forest cut off or thrown 
down, branches cut from trees felled for His 
Majesty’s use do not pass. 

The nature of deft.’s interest in the profits of 


' the forest is marked by the letters-patent where 


they describe it as an office to be held by him. 
This, vi termini, imports that it is held by him, 
not for his own henetit., but for that of the Crown. 
He has a certain salary & emoluments allowed 
him, for which he is to pay the salaries of all the 
inferior officers & to keep the premises in repair. 
It is clear that the grantee can be entitled to no 
other benefit than what the grant expressly gives 
It is not a 
demise of the forest & therefore the right of the 


; tenant on a demise of land does not apply to the 


| 


° -———,] cera A 
ranted to J. “ of all that. 
ands of M., together with a right of | 


case (MACDONALD, (.B.).--—-A.-G. v. STAWELL 


1575. Cannot be unlimited—Claim to dig clay.| — 
LAYTON v. CORBY, No. 1517, ante. 
1576. - Claim to take gravel.]-——An alleged 





1. TL. 1. 368. —IR. 
g- Must be reasonable.) -- Where 


lease owas, 
part of the 


several denominations of land to B., 
& in said indenture was a covenant that 
it should be lawful for the lessor, his 
helrs & assigns, his & thelr servants, 
labourers, ete., to bore, dig, & search 
for mines, mincrals, coals, & quarrics 
or marble, ote., & such turf as the 
lessor, his heirs & assigns, should give 
liberty to cut :—/feld : such reserved 
right. in tho lessor was one to bo 
exerolsed by him, his hoirs or assigns, 
by means of his own servants or 
labourers, & not one which he could 
delegate to a stranger not an owner of 
the estate. Moorkk v, ORR (1855), & 
1. Cc, Ia. te 347 ’ 11 Tr. Jur. 61.—IR. 

b. ——-- Or _ his tenants.) — A. 
granted land to B. to hold in as large 
®& manner as tho same had been en- 
joyed by BB. & his undertenants. He 
then covenanted that B., his heirs, eto., 
should have Hberty to cut. away from 
the bog of K. a sufficient quantity 
of turf for tho use of his & their under- 
tenants :—--7feld: B. & his heirs were 
ontitied to turbary for all persons who 
might. become his tenants.— HILL tr. 
Barry (1834), Hayes & Jo. 688.—IR. 

CG, —-~— -~~—. + -A. demised landa to 
B., in as fill a manner as B. was then 
in possession thereof, & ho convenanted 
that. he would during the continuance 
of the demise, give to B. free liberty 
to cut & carry away as much turf of 
& on the bog of M., as the said B., his 
heirs or assigna, or his or their under- 
tenants, should have o on for, to 
be cut In such places & in such manner 
as A., his heirs, etc., should appoint :— 
Held: a person who subsequently 
became an undertenant was entitled 
to turbary on M.—-DvUuGAN fr, CAREY 
(18538), 8 e Cc. L. KR. 210.—IR. 


connnonage & turbary for the use of 
the said farm, as now in the possession 
of the said J.’ At the time of the 
lease J. was in possession of ua right of 
commonage on the adjoining mountain, 
for the use of said farin:—Held: the 
lease gave to J. the samo comumonage 
& turbary which he then enjoyed. 

J. domised to F. & others a portion 
of the Jund by the following de- 
seription : “ All that part of the lands 
of M. now in the possession of the said 
¥. & partners, togcther with a right 
of commonage & turbary, for the use 
of the said farm °’ :—ZJZeld : tho lessees 
of the portion acquired by the sub- 
lense. as against tho head landlord, a 
proportional share of the common 
appurtonant to tho land.—O’HARE t. 
Farty (1859), 10 I. C. L. R. 318.—IR. 


e. Cannot be unlimited.) —A farm 
was burdened with a servitude of 
free grazing for an undefined number 
of cattle :—Held: the owner of the 
dominant tenement was not entitled 
to graze an unlimited number of cattle 
or so many as to make the servient 
tenement useless to the owner.— 
BADENKOORT v. JOUBERT (1920), 
ee P. D. 100.—S. AF. 


f. Cannot be curtuiled.J}— When a 
lease contained a covenant by the 
landlord, that the tenant might, at. 
all times during the nt, raise, cut, 
& carry away from off the of A. 
& &B., the landlord’s property, turf 
sufficient to be expended on the pr- 
mises demised by the lease :—ZHeld : 
the landlord was not at liberty to 
confine the tenant to a particular 

rtion of the i 2 alloca to him, 

ough it was sufficient & convenient.— 
HARGROVE ¢. CONGLETON (1861), 12 


people have a right of turbary they 
cannot do as they like on the bog: 
they mnust cut in a reasonable manner, 
& cannot cut down to the very clay.— 
Hes ie CGHILLMAN (L897), 31 T. Le T. 


—— 


}— A person who has a 


right. of turbary on the land of another 
' $s ontitled to continue to cut turf so 


long as he does not render the land 
incapable of such reclamation as, 
according to its nature, it is capable 
of.—WaAtsit v. JOUNSTON (1913), 47 
1. L. T. Jo. 331.-—IR. 


k. Duty of owner of servient 
tenement.}J—The owner of a serviont 
teneinent must use it in a reasonable 
manner so as not to detract from the 
value of a profit d prendre belonging 
to the owner of the dominant tenement, 
pyres v. CONNER, [1913] 2 1. FR. 


aes For general use’? — Inter- 
pretation of term.}—The grant. of a farm 
to pitf. contained the condition, * the 
firewood on this land shall be for 

neral use "’:—Held: (1) any person 

na fide requiri firewood in that 
neighbourhood had a right to take it 
for his own use from pltf.’s farm: 
(2) any such person had a right to drive 
@ waggon & horses over the farm to 
fetch the wood, but pltf. had the right 
to define a reasonable track to be so 
used; (3) any such person had a right 
to outspan his horses at certain ts 
on the farin which pitf. had the right 
to fix in like manner as in (2), but 
there was no right to graze the horses; 
(4) no one could tako the trees or fire- 
wood for purposes of sale.— MEINTJES 
v. OBERHOLZER (1859), 3 S. 265.— 





Part XIIJ.—Promrts A PRENDRE. 


right in the inhabitants of a parish to take gravel 
without stint from the bed of a river, the property 
in which was in pltf. :—Held: to be bad in law.— 
Houau v. CLARK & HALL (1907), 23 T. L. It. 682 ; 
5 L. G. R. 1195. 

1577. ——— & for commercial purposes- Claim 
to fish.J—-A prescription in a que estate for a 
profit a prendre in alieno solo without stint & for 
commercial purposes is unknown to the law. 

Freeholders in parishes adjoining the river W. 
had been in the habit of fishing a non-tidal portion 
of the river for centuries, not by stealth or in- 
dulgence, but openly, continuously, as of right & 
without interruption, not merely for sport or 
pleasure, but commercially, in order to sell the 
lish and make a living by it. 
prietors claiming to be owners of the bed of the 


river brought an action for trespass against the : 


freeholders for fishing :—Held: a legal origin for 
the right claimed by the freeholders could not be 


presumed, & the action lay.— Harris v. CHESTER- | 


FIELD (HARL), [1911] A. C. 623; 80 IL. J. Ch. 
626; 105 L. T. 453; 27 T. L. R. 5483 55 Sol. Jo. 
686, H. L.; affy. S. C. sub nom. CHESTERFIELD 
(LORD) v. HARRIS, [1908] 2 Ch. 397, C. A. 
Annotations :—Fo 
Navigation v. Bradley, [1912] 1 Ch. 91. d. Malvern 
Hilla Conservators v. Whitmore (1909), 100 L. I’. 841; 
A.-G. vw. Horner (No. 2), [1913] 2 Ch. 140; Hodgson »v. 
MecCreagh (1923), 92 L. J. Ch. 426. 
1578. Owner cannot enjoy as against himself. |—- 
In the year 1796 S. was secised in fee of a certain 
farm & also of an estate for life in a certain moor. 


In 1822, S. & the tenant in remainder joined in a | 


conveyance of the moor to G. in fee, that he might 
be tenant to the praecipe for the purpose of 
suffering a recovery, in order to create a mtge. 
term, but no recovery was suffered. Jn 1827 S. 
became bkpt., & by subsequent conveyances his 
interest in the moor vested in deft., & his interest 
in the farm vested in pltf. S. always occupied 


lid. Staffordshire & Worcestershire Canal | 


ee emmamenemnaen 


| 
| 
| 
| 
| 
| 


| 


— — 


the farm by his tenants who had enjoyed without ; 


interruption the right of depasturing their cattle 
on the moor. In the year 1856, deft. distrained 
pltf.’s cattle damage feasant when pltf. claimed 
the right of common by enjoyment as of right for 
the respective periods of sixty & thirty years 
mentioned in Prescription Act, 1832 (c. 71). 


Held: (1) there was no unity of seisin to extin- | 


guish the easement or prevent its existence ; 
(2) the title to the tenements was such that there 


could not, in point. of law, have been an enjoy- | 


ment of the right of common for the period of 
erat! years, as of right; for S. being owner in fee 
ra) 

the common, the rights of the tenants of the 
farm over the common were derived froin him, & 
as he could not have an enjoyment as of a right 
against himself within the meaning of the statute, 


1¢ farm & also tenant for life & occupier of | 


so neither could his tenants ; (3) the conveyance | 
by S. in 1822 to make a tenant to the pruccipe, | 
made no difference, & consequently the thirty | 


years’ claim could not be supported.— WARBURTON 


v. PARKE (1857), 2 Il. & N. 64; 26 L. J. Ex. 208; : 
ae ne ee eee ong: Bin Ts 200: 161 1, It. B10 46 Mol. fo. 


29 L. T. O. S. 127. 
«innotation :—As to (2) Refd. Gardner v. Hodgson’s King- 
ston Breweries Co., [1900] 1 Ch. 592. 


1579. Whether exclusive of grantor.}——A. being | 


mtgee. in fee of certain lands, & B. the mtgor. 
entitled to the equity of redemption, by lease & 
release, A. conveys & B. releases the lands to (. 
in fee, who by 
with & grants to B. that it shall be lawful for B., 


the same instrument covenants — 


his heirs & assigns at all times to enter upon the , 


- lands to search & dig for coal & to take & carry 
away the same to his & their own use. This is 


only a licence, & conveys no interest in the soil so | 
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as to exclude C. & those claiming under him from 
getting coal there; nor could it operate as an 
exception or reservation out of the grant in 
respect to B. who had not the legal title in him 
at the time.—CuETHAM v. WILLIAMSON (1804), 


Doo d. Hanley v. Wood (1819), 2 
- & Ald. 724; Denison v. Holliday Cen): 1H. &N. 
. Consd. Sutherland r. Heathcoto, [1892] 1 Cb. 475. 
Refd. RK. v. Trent & Mersey Canal (1825), 6 Dow. & 
ie K. BK. 47; Lee v. Stevenson plese K. BR. & BK. 512; 
Gilbertson 7. Richards (1859), 4 H. & N. 277. 
iad --——.|--NEWBY v. IARRISON, No. 1508, 
ante. 
1581. — —.]--Where tho licensee’s licence was 
not an exclusive licence, the licensor had still a 


Annotations :-—F¥olld. 


Riparian pro- | Tight to deal with the property comprised in that 


licence in any manner not inconsistent therewith. 

—CarRR v. BENSON (1868), 3 Ch. App. 5243; 18 

Tl. T. 6963; 16 W. R. 744, L. JJ. 

anolalion :—Refd. Sutherland v. Heathcote, [1892] 1 Ch, 
5. 


1582. —-—- Exclusion must be explicit.]--- 
SUTHERLAND (DUKE) v. HWeatTHCOTE, No. 1522, 
ante. 





On conveyance of Manor.]—— See Cory- 
HOLDS, Vol. XIII., p. 15, No. 74. 

1583. All profits for part of year——Part of profits 
for all the year.|——KrMpP v. CAPON (1731), Fortes. 
Rep. 340; 92 i. R. 881. 

has what estate.|—See Sect. 4, sub-sect. 1, BB., 
ante. 

Rights of common—-Common of pasture.|-—See 
Commons, Vol. XI., pp. 6, 7, 8-11, 12, 13, Nos. 21— 
40, 51-03, 1038~108, 114-125. 

Common of turbary.|——See CoMMOoNs, Vol. 
XI., p. 17, Nos. 180-186. 

---—--- Common of estovers.| -—Sce Commons, Vol. 
XI., pp. 18-19, Nos. 194-197, 204—219. 

——— Common Of piscary.|—.Nee Commons, Vol. 
XI., pp. 20-21, Nos. 238-242. 

—— Common in the soll.|---See Commons, Vol. 
X1., p. 22, Nos. 253-263. 

--—- Right of free warren.| -Sce COMMONS, Vol. 
XI., p. 27, Nos. $27-342, 


Sect. 6.---ALIENATION OF PROFITS A PRENDRE. 
Transfer & assignment of easements.| —Sce 


Part IV.. ante. 
1584. General rule- According to ordinary rules 








of property.|— WELCOME v. Upron, No. 1551, 
ante. 

1585. -— ——-.] --MARTYN v. WILLIAMS, No. 
1490, ante. 

1586. —— -.| —- GOODMAN v. SALTASIT 
CoRPN., No. 322, anle. 

1587. By assignment.|-—CuurcHitt v. Evans 
(1809), 1 Taunt. 629; 127 BK. R. 939. 
Annotation :-—Mentd. Ricketts v. Kast & Wost) Indla 

Docks Ry. (1852), 12 C. B. 160. 

1588. -——.]-—-MusKETT v. Hun, No. 1500, anle. 

1589. --—— Condition restraining assignment. |—- 


GROVE v. PoRTAL, [1902] 1 Ch. 727; 71 U. J. Ch. 


Qe. 
Annotation :— Mentd. Jackson v. Simons, [1923] 1 Ch. 373. 
Passing with dominant tenement.|-—Sce Sect. 2, 


anle. 
Rights of common.|—-See Commons, Vol. XTI., 


pp. 37-38, Nos. 511-529. 


ee cement 


Sect. 7,—DISTURBANCE—REMEDIES. 
Disturbance of easements.|—See Part XII., ante. 
1590. Remedies—-Action of trespass—-Right of 
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Sect. 7.—Disturbance—remedies. Sect. 8.} 


free warren—Against al] but owner of soil.]—(1) 
Trespass lies for fishing in libera piscaria & taking 
fish. (2) H., who hath free warren may bring 
trespass against any but the owner of the soil for 
hunting there.—Smitn v. Kemp (1693), 2 Salk. 
637; Holt, K. B. 322; Carth. 285; 4 Mod. Rep. 
186; Skin. 342; 90 E. R. 1078. 


Annotations ;—As to (1) Consd. Holford v. Bailey (1849), 
13 Q. B. 426. Apprvd. Fitzgerald v». Kirbank 
Ch. 96. Refd. 8 ». Woollicot (1697), Skin. 
Anon. (1774), Lofft, 364; Hindson v. Ashby, [1896] 
2Ch. 13; KMeroyd v. Coulthard (1897), 77 L. T. 357. As 
to (2) Refd. Lonsdale vv. Rigg (1846), 11 Kxch. 654. 


Generally, Mentd. Holmes v. Wood (1729), 1 Burn. K. B. 








1591. —-— Right of free fishery.|—SmiTu 
v. Kemp, No. 1590, ante. 
1592. —— Right of several fishery— 


Necessity for showing seisin of locus in quo.|—A 
declaration, reciting that deft. had been sum- 
moned to answer pltf. in an action of trespass, 
charged that. deft., with force & arms, broke & 
entered a fishery, the sole & exclusive fishery of 
Itf., in a certain part of a river then flowing & 
eingy over the soil of I. & there fished in the 
fishery of pltf. :—-Held: 
breaking & entering a several fishery, though no 
fish are taken; (2) although the 


necessary for pltf. to show a title to the several 

fishery by grant or prescription, because it) did 

not. appear that deft. claimed under or acted by 

any authority from the owner of the soil; (3) the 
words “sole & exclusive’? wer equivalent to 
several fishery; (4) a valid licence for a time 
certain must be by deed. ‘To give pitf. a sole & 
exclusive right. even for an hour, a deed is neces- 
sary ; 

Ho.¥rorp v. Baitky (1840), 13 Q. B. 426; 

Il. J. Q. B. 109 

116 E.R. 1325, Ix. Ch. 

Annotations --- 8 to (1) Folld. Hindson vv. Ashby, [1896] 
2 Ch. 1. Consd. Fitzgerald ». Firbank, [1897] 2 Ch. 06. 
As to (2) Folld. Marshall v. UNeswuter Steam Navi- 
gation Co. (1863), 3 2B. & SS. 7: A.-G. 1%. 
Emerson, [1891] A.C. 649. 

{1807} 2 Ch. $645; Beaufort vr. Aird (1904), 20 T. L. th. 
602, Aa to (3) Consd. Malcolmson v. O'Dea (1863), 10 
1, I. Cus. 593. Refd. Hanbury tr. Jenkins, [1901] 2 
Ch. 401, Generatly, Mentd. R. r. Gray eet) Le & Ca. 
365; Stacey vv. Whitehurst (1865), 18 C. B. N.S. 344. 

1593. —.- -- —~~ —— — ~—.]-- The allegation of 

a several fishing primd facie imports ownership of 

{the soil—MAnKSHALL #. ULLESWATER STEAM 

NAVIGATION Co,, Lap, (1863), 38 B. & S. 732; 1 

New Rep. 510; 82 L. J. Q. B. 189; 8 L. T. 4163 

27 J. P. 5165 O Jur. N.S. 988; 11 W. R. 489; 

122 HK. R. 274; affd. (1865), 6 B. & S. 570; 122 

kK. R. 1306, Ex. Ch. 

Annotations ;-—Consd, Moffat v. Power (1889), 
G55. Apld. A.-Ci. v. Kmersun, [18911 A. C,. 
Hindson v. Ashby, [1896] 2 Ch. 1. Refd. Bristow v. 
Cormican (1878), 3 App. Cas, 641: Foster r. Wright 
(1879), 44 3.2. 7; Devonshire v. Pattinson & Carlisle 
era (1887). 3 T. L. HR. 2933; Keroyd v. Coulthard, 
fe 7) 2 Ch. 564; Beauford vr. Aird (1904), 20 T. L. BR. 


1594. Injunction ~-— Damages.) — F117- 
GERALD v. FIRBANK, No. 14197, ante. 

Rights of common.|— See Commons, Vol. XI., 
pp. 45, 46-52, Nos. 620-638, 642-764. 


eet een te 


57T. l. fT. 
649. Folld. 
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PART XIII. SECT. 8. 


m. Efiuxion of time.) — Pltfs., 
bought from R. “ the right ta cut all . CA 
soft wood on certain lots to make the | 


$. 732. Consd. 
Refd. Keroyd r. Coulthard, | 


{1897} 2 | 
677; 


. right of A.—ANON. (1572), 3 Dyer, 326 b; 


(1) trespass lies for , 


declaration | 
stated the soil to be in a third person, it was not | 


THASEMENTS AND Profits A PRENDRE. 


Scr. 8.—SUSPENSION AND EXTINGUISHMENT. 


Pr eaamaniaas of easements.]—Sec Part VI., 
ante. 

1595. By unity of ownership—Whether right 
extinguished—Right to shoot game.'—-The king 
was seised of a chase; & A. being lieutenant 
thereof in fee, prescribed to hunt stray deer into 
the manor of S. as a purlieu ; the manor came to 


' the king, who granted it to B. ita quod none should 


enter without the leave of B. This unity of 
possession & grant did not destroy the proicnptsye 
E. R. 738. 

———.]—See Commons, Vol. XI., pp. 52, 53, 
Nos. 765-784. 

1596. By abandonment—Right to several fishery.] 
—In an action for trespass to a several fishery in 
a navigable tidal river in Ireland defts. justified 
on the ground that the public had the right of 


fishing. Pltf.’s paper title (if the possession & 
enjoyment were consistent with it) afforded 


irresistable ground for a presumption that the 
fishery was put in defence before Magna Carta. 
As evidence of possession & user pltf. tendered, 
inter alia, the proceedings & decree in 1867 in a 
‘‘ possessory suit”? brought in the Ct. of Ch. in 
Ireland by C., pltf.’s predecessor in title, against 
strangers to the present action ; by which decree 
an injunction was awarded to quiet C., & his 


‘ undertenants in such possession of their fishing 


& that would be a grant (PARKER, B.)..— | 
18 « 
; 18 L. T. 0. S. 2613 13 Jur. 278; | 


as they had at the time of exhibiting the bill & 
three years before, to continue until evicted by 
due course of law, both parties being at liberty 
to take proceedings at. law against each other for 
ascertaining their titles:--Held: (1) as the 
decree was a final adjudication, not collusive, & 
aus it} could not have been made except upon 
proof of unbroken user & enjoyment for at: least. 
three years before the bill, inconsistent with any 
actual exercise at that time of a public right of 
fishing, the proceedings & decree were admissible ; 
the effect of this evidence (not being met by any 
counter evidence applicable to the same period) 
was extremely strong to cstablish possession & 
enjoyment of the fishery in the Jatter part of the 
17th century. consistent with the paper title & 
exclusive of the public; (2) a judgment obtained 
by plitf. in 1826 in an action against a stranger 
for trespass by fishing in the locts in quo, in which 
action deft. appeared, but allowed judgment to 
go by default of pleading, was evidence in the 
present action of possession of 1826. 

Defts. proved that cot-fishing had been carried 
on in the locus in quo with the knowledge of pltf. 
or his agents & without interruption by them, as 
far back as living memory extended :—Held: 
(3) if pltf.’s right to a several fishery were once 
proved, the exercise of cot-fishing could not take 
it away or confer any right on the public, for the 
public cannot in law prescribe for a profit a 
prendre in alieno solo, nor acquire any right 
adversely to the owner under any statute of 
limitation ; & an incorporeal hereditament such 


' as a several fishery, which can only pass by deed, 


— 


1 
d 
' 
{ 
. 
‘ 
: 


ne ere ee oe 


remained standing at the end of twenty + or Icase. 
years the right ceased.—-LAURENTIDE 
i tt as (1908), 6 BE. L. KR. 105.— 


cannot be ‘‘ abandoned.’’—NEILL v1. DEVONSHIRE 
(DUKE) (1882), 8 App. Cas. 185; 31 W. R. 622, 


‘ ‘Annotations :—As8 tv (1) Conad. Blount r+. Layard, [1891] 





eee ee eed 











Et 


The owners, while permit 
in ferce, granted pltf. a grazing lease 
over the northern half of the lands :— 
Held: deft.’s permit was not cancelled. 
There must be a sale or lease of the 


necessary roads & build for such | n. Cancellation.) — Deft. received a whole land before cancellation Chern. 
purpose, the cutting to be done within © permit to cut. hay on certain lands, —Drcock «. BARRAGER (1909), 10 
twenty years” :—Held: if the trees ; provisional on its cancellation by sale W. L. R. 709.— CAN. 


Part XIIJ.—Prorirs A PRENDRE. 


Ch. 681, n. Reld. Johnston v. O'Neill, [1911] A. ©. 
52. As to (3) Apld. Smith v. Androws, [1891] 2 Ch. 678. 
Refd. Hanbury rv. Jenkins, [1901] 2 Ch. 401. Generally, 
Mentd. A.-G. v. Nowcastle-upon-Tyne Corpn., [1897] 
2 Q. B. 384; A.-G. for British Columbia r. A.-G. for 
Canada, (1914) A. C. 153. 


-]—See Commons, Vol. XI., p. 53, Nos. 785- 


orbs 





789. 
By Seer ani Commons, Vol. XI., pp. 53- 
54, Nos. 790-80 
By Dae or destruction of product. |—-See 
Commons, Vol. XJ., p. 54, No. 802. 
By alteration of commoner’s estate.|—See Com- 
mons, Vol. XI., pp. 54, 55, Nos. 803-817, 


| 
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By agreement.]—See Commons, Vol. XI., p. 55, 
Nos. 8/8—821. 

By encroachment.]|—See Commons, Vol. XI., 
p. 55, Nos. 825-828. 

By severance.!|—Sce Commons, Vol. XI., pp. 37, 
38, Nos. 611-520. 

Common of vicinage.]—-See Commons, Vol. XI., 
p. 13, Nos. 129-136. 

Right of free warren.|—Sece Commons, Vol. XI., 
pp. 27, 28, Nos. 343-350. 

By statute .|—See Commons, Vol. XI., pp. 57- 
87, Nos. 856-1050. 

Disafforestation—Land parcel of forest.|]— 
Commons, Vol. XI., p. 24, Nos. 280-282. 


Sce 
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Part |—In General. 


1. Church — Religious community— Identity.)— | CuyurcH oF SCOTLAND (QENERAL ASSEMBLY) v. 


(1) The identity of a religious community de- , 
scribed as a Church consists in the identit vt its 
doctrines, creeds, confessions, formularics & tests. 

(2) The bond of union of a Christian assocn. 


May contain a power in some recognised body to . 


control, alter or modify the tenets or principles 
at one time professed by the assocn., but the 
existence of such a power must be prov ed.— FREE 


OVERTOUN (LORD), MACAL{STER v. YOUNG, [1904] 

A.C. 515; 91L. T. 894; 20 T. L. R. 780, H. L. 

Annotation +—A8 to (1) Apld. Hawkes v. Moxey (1917), 86 
L. J. K. B. 1530. 


2. Power of modification of tenets.) — FREE 
CHURCH OF SCOTLAND (GENERAL ASSEMBLY) 7 


' OVERTOUN (LORD), MACALISTER v. YOUNG, No. 1, 


ante. 


Part I|—Doctrine and Membership of the Church of 
England. 


3. Doctrine — Evidence of.|]—-The 39 Articles | 


é& the liturgy contain the doctrine of the Church | 
of England, & are to be construed by the same 
rules as are by law applicable to all written i 
instruments.—GORHAM v. EXETER (Bp.) (1850), 
Brod. & F. 64; 7 Notes of Cases 413; Cripps’ 
Church Cas. 266 3 Moore's Sees Rep. 462; 14 
jl. T. OWS. 5213 i4 Jur. 443, P. ¢ 
Annotations :—Apld. Burder . uct ase), 
(See atts): 15 Moo. P. C. C. 1); erourye 3 
(1862), 2 ee ane Williams v, Salisb na 
(1864), 2 Moo. P. ; a 375 ; phoppart v aon 
(Second B26), ark aeTa 4’P, C. 371. Re . 
Denon a yea, 27 L a oO. ‘s. 300°: Merriman »v. awit 
Be Cas. 


(1882), ilentd- Re Beloved Wilkes’s 
Charity "4% 3 Mac. & G. 440; Liddell ©. Westerton, 
Liddeli ”, eile (1857), 29 i T. : S. 

Marshall (1868 


ae Exeter, Bp. v. 
Bp. (1874), ve R. 4 A. ‘& i. "942; 


5 yl. T 257 
.v. Wilitews 


Now Bp. cr) 


64 
17; Walat 1 v. Lincoln, 
Willis v. Oxford, Bp. 


: appeal, 


(1877), 2 P. D. 192; Th ov. 
Oounty Council, 11906) 2K. 


Offences against.]—Sec Part V., Sect. 13, 
sub-sect. 1, post. 

4. Membership--What constitutes.|— Whatever 
difficulty there may bo in giving a strict legal 
definition of what constitutes membership of the 
Church of England, I think that a person who has 
been baptised, has been confirmed, or is ready & 
desirous to be confirmed & is an actual com- 
municant does hold the status of a member of that 
Church & would be ordinarily regarded & spoken 
of as such (STIRLING, J.).-— Jie PERRY ALMSITOUSES, 
' (1898) 1 Ch. 301; 671. J. Ch. 206; 78 L. T. 103 ; 
63 J.P. 525 46 W. BR. 360 ; 14 TT. 1. 232 $s on 
sub nom. Re Perry ALMSIIOURHS, Fe 


ee Riding of Yorkshire 





| Ross’ CHariry, [1890] 1 Oh. 21, UO, A. 


Part I1l—Constitution of the Church of England. 


Srcr. 1.—CONSTITUTIONAL STATUS. 


5. Continuity of Church — Identity unchanged 
since Reformation.|—At the foundation of this 
school [in 1548] the Church of England was in 
existence as a Protestant Church, & its identity 
from that time to the present cannot be questioned, 
whatever changes may have since been made in its 
discipline by the united action of Parliament & 
Convocation (LORD WESTBURY, ©.).-~ BAKER v. 
LEE (1800), 8 H. L. Cas. 495; 30 L. J. Ch. 625 ; 
ll BE. R. 5223 sub nom. BAKER v. LEE, Ste 
ILMINSTER SCHOOL, 2 L. T. 701; 7 Jur. N.S. 1, 
Ba psy amerg :~-~Mentd. A. 

(1876 2 Gh D. 554; 

App. Cas, 857. 

6. —No argument for the continuity of 
the Churel 
which is derived from the structure, order & con- 
tents of the prayer-book (SIR KOBERT PHILLI- 
MORE).—MARTIN v. MACKONOCHIE, FLAMANK v. 
SIMPSON (1868), L. R. 2 A. & E. 1163; 87 L. J. 
Eccl. 17; 18 L. T. 245; 16 W. BR. 604; "on appeal, 
L. R. 2 P. C. 365, P. C. 

Annotations : rel. > Mevabat ©. Grabam, Bell v. Graham, 


-G. v. St. John’s Hospital, 
Re Hodgson’s School (1578), 3¢ 





11907} 2 K. B. entd. Martin v. _Btackonochio (ee: 

L. Rh. 3 P. GC. ae ; Sumner v. Wix (1870), L. HR. 3A. & FE. 

58; Heuer v. Purchas (1871), L. R. 3 Le ae he 
4 


Sheppard », Bennett (Secon Appeal US 
$71; Az p. Edwards (1873 9; White v. 
Howron (1873), L. I. «! i‘ & Me. 207 ; Boyd r. Phillpotts 


(1874), L. R. 4 A gee Martin v. Meckonnch = 
(Necond Suit) (ey ee ats -& E. 279; Hudson r. 
Teoth (1877), 2 P. D. 125; itidsdale v. Clifton (1877), 2 


-— eee ee. 


Bath . 


of England can be stronger than that | 


ie D. 276; Martin v. Mackonochle (1879), 49 L. J. Q. iB. 

Rt. v. Oxford, Bp. (1879), 4 Q. B. 1). 525; Heywood », 
Migicheatce Dy: (1 84), 12 Q. B.D. 404; Read v. eiertie 
Bp., (1802) A. C. 6442 St. Paul, Camden Squaro (189 
14 1. L. HK. 156: Kensit. «. St. Kit helburga, Binhoporee 

Within, 11900] BP. 50; Davey v. Hinde, (1903) P. 221; 

St. Paul, Bow Common (Vicar & Churchwardens) v. 

Samo (Inhabitants), [1900] P. 245; Uore-Booth v. Man- 

chester, Bp., [1920] 2 K. B. 412, 

7. -—— ~ From Saxon times — Relationship to 
the State.}|-—A Church which is established is not 
thereby made a department of the State. The 
process of establishment means that the State 
has accepted the Church as the religious body 
in its opinion truly teaching the Christian faith, 
& given to it a certain legal position, & to its 
decrees, if rendered under certain legal conditions, 
certain civil sanctions. We are sitting in a ct. 
of law & I Hea His to ee myself entirely to 
legal considerations. say that the accepted 
legal doctrine is that tite Church of England is a 
continuous body from its earlicst establishment in 
Saxon times. hose who wish to find an index 
to this legal doctrine, will find it in a portion of 
Sik RoBERT PHILLIMORE’sS judgment in Martin 
Vv. Mackonochie, No. 6, ante, which he devotes 
to the identity in law of the Church of England 
before & after the Heformaticn, &, long as that 
portion of that judgment is, it is by no means 
exhaustive of the argument (PHILLIMORE, J.).— 
MARSHALL v. GHAHNAM, BELL v. GRAHAM, [1907] 
2K. B. 112; TL. J. K. B. 690; 97 L. T. 52; 
71J. PP. 270; 23 T. L. RR. 435; 5 LL, CG. R. 788; 
21 Cox, C. C, 461, D.C. 
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Sect. 1.—Constilutional status. 


eee 2 eee 


8. Established Church -— Position of.] — Mar- 
SHALL v. GRAHAM, BELL v. GRAHAM, No. 7, ante. 
._-——— In colony where not established.| 
—The Church of England, when not established 
in the colonies, is in the same position there as any 
other religious body, & rules of discipline adopted 
by members will be binding on all who expressly 
or by implication have assented to them. If the 
religious body constitute a tribunal to determine 
disputes as to such rules, the decision of such 
tribunal will be binding, when it has acted within 
the scope of its authority, has observed such forms 
as the rules require, if any forms be prescribed, & 
if not, has procecded in a manner consonant with 
the principles of justice. But such tribunal is not 
in any sense a ct., & the civil cts. will give effect 
to its decisions as they give effect to the decisions 
of arbitrators, whose jurisdiction rests entirely 
upon the agreement of the parties.— Lona v. 
CAPE TOWN (p.) (1863), ] Moo. P.C.C. N.S. 411 5 
Brod. & F. 203; 2 New Rep. 465; 8 L. T. 738; 
11 W. R. 900; 15 E.R. 7563 sub nom. LONG v. 
aria (LORD Br. or Care Town), 9 Jur. N.S. 805, 





Annotations :—Consd. Natal, Bp. v. Gladstone (1866), L. R. 
3 Keg. 1. Avid. Brown v. Montreal Curé (1874), L. RR. 6 
P.0. 157. onsd. Merriman v. Williams (1882), 7 App. Cas. 
484. Mentd. He Natal (Lord Bp.) (1865), 3 Moo. ’. C.C.N.8. 
115; Karp. Joukins (1868), L. R. 2 P. CG. 258 ; Cape Town, 
Bp. v. Natal, Bp. (186), . WR. 3 P.O. 1; 
Relge (1879), 4 P. D. 1893; Read v. Lincoln, ey (1889), 
147°. D. 88; Free Church of Scotland (General Assembly) 
® Overtoun, Macalistor v. Young, [1904] A. C. 515. 


See, generally, Sect. 8, post; DEPENDENCIES, 
Vol. XVII, pp. 467 et seq. 


The Parlement 


Sect. 2: Sub-sects. : 


10. ‘‘ The Church of both clergy & laity.’’] — ° 


‘Phe Church is not the Church of the clergy or of the 
laity, but. of both (FARWELL, I..J.). 

The privilege of partaking of Holy Communion 
is in the cyes of many the highest privilege of a 
member of the Church of England, & it is not: in 
accordance with the practice of our Legislature 
that the rights of the laity in matters of such 
importance should be made dependent. on the views 
of a particular clergyman or even of the Church 
iiself, except so far as those views are by law made 
binding on the laity (FLercuER MouLton, L.J.).— 
Rov. Dinpin, [1910] P. 573 sub nom. RK. v. DiBDIN, 


Le p. Tuiompson, 70 1. I. K. 3B. 5173 101 L. T. | 


a ee ee 


7223; 26 7. TL, TR. 150, C. A. 3 on appeal, sub nom, - 


THOMPSON v. DiBptn, [1912] A. C. 533, TD LL. 


Srcr. 2.-—-THE LAW OF THE CHURCH. 
SUB-SECT. ]1.—1N GENERAL. 


11. Construction of statute affecting ecclesi- 
astical persons.|—-(Ju.: whether 1 Will. & Mar., 
ec. 8, which requires any archbishop, bishop, or 
other person having ecclesiastical dignity, benefice, 
or promotion, to take the oaths by the space of 
six months, shall be construed to mean lunar or 
calendar months.—BURTON +. Woopwarp (1692), 
4 Mod. Rep. 905; Comb. 191; 1 Show. 308; 87 
K. R. 2823 sub nom. WoOopWARD t. HAMERSLY 
Skin. 313. 

12. Ecclesiastical law -—— What is.|— (1) Upon 
special verdict it appeared that one C. was de- 
prived for preaching against the common prayer : 
—Held: though there was another punishment 
re ante by the statute, & not deprivation until 
the second offence, the Bishop of London « his 
colleagues by virtue of the high commission to 
them & others directed, might proceed by the 


_ @ beneficio for three years. 


ECCLESIASTICAL LAW. 


ecclesiastical law, & deprive him for the first; 
it being against the duty of his office as a minister. 
& they having power to purge their body of all 
scandalous members. (2) The form of the sentence 
was, “ that the said bishop by & with the consent 
of others of the said comrs., his companions,” 
etc. :-—Held: the sentence was good. 
(3) Albeit the Kings of England derived their 
ecclesiastical laws from others, yet so many as 
were proved, approved & allowed here, by & with 
a general consent, are aptly & rightly called the 
King’s Ecclesiastical Laws of England (per CUR.). 
—CAUDREY’s Case (1591), 5 Co. Rep. la; 77 
K. 1.1; sub nom. CAwpDRY v. ATron, Poph. 59. 


Annotations -—As to (1) Consd. Sanders v. Head (1843), 
3 Curt. 565. Apid. Coombe v. Edwards (1878), 3 P. D. 
103; Combe v. De La Bere (1881), 6 P. D. 157; Chester, 
Bp.’s Case (1698), 5 Mod. Rep. 433; St. David's, Bp. v. 
Lucy (1698), 1 Ld. Raym. 447. Refd. Martin v. Mac- 
konochie (1882), 7 P. D. 94; St. Alban’s, Bp. v. Filling- 
ham, [1906] BR. 163. As to (3) Refd. Premunire Case 
(1607), 12 Co. Rep. 373; Evans v. Ascuithe (1628), Palm. 
457; Vhilips v. Bury (1694), Skin. 447; Middleton v. 
Crofts (1736), 2 Atk. 650; R. v. Mellis, R. v. Carroll 
(1843), 1 L. T. O. 8S. 382; HR. vu. Millis (1844), 10 Cl. & Fin. 
534; R.v. Shouldham (1872), 37 J. P. 310; Mackonochie 
”, Penzance (1881), 6 App. Cas. 424; Reichel vr. Oxford, 
Bp. (1889), 14 App. Cas. 259. Generally, Mentd. Kenn’s 
Caso (1607), 7 Co. Rep. 42b; Manby v. Scot (ret). 1 
Keb. 383; FR. v. Patrick (1667), 2 Keb. 164; Shatter v. 
Kricnd (1690), 1 Show. 172; Woodward v. Fox (1691), 


2 Vent. 267; How v. Prinne (1702), 2 Ld. Raym. 812 ; 


HNscott 7. Mastin (1842), 4 Moo. P. (. C. 104; Hope tv. 

Hope (1858), 1 Sw. & Tr. 94; Exeter, Bp. v. Marshall 

(1868), L. R. 3, H. L.17: Martin v. Mackonochie, Flamank 

v. Simpson (1868), L. RK. 2, A. & BE. 116; Heywood 1. 

Manchester, Bp. (1884), 12 Q. B. D. 404. 

13. ---— —-—.|—MIDDLETON tv. No. 
30, post. 

14, -—--—-—.]-— (1) Aminister of the Established 
Church cannot refuse to bury the child of a dissenter. 

(2) Excommunication, in the meaning of the 
aw of the Inglish Church, is not merely an ex- 
pulsion from the Church of Iingland, but from 
the Christian Church generally (Sin J. NIciHoLt). 

(3) Though regular baptism was by a bishop 
or priest, yet, if administered by a laic, or by a 
heretic or schismatic, it was valid baptism ; 
& so valid that it was not to be repeated (Sir 
J. NIcHom.). 

(4) The Law of the Church of England, & its 
history, are to be deduced from the ancient 
general Canon Law—from the particular con- 
stitutions made in this country to regulate the 
English Church-—from our own Canons—from the 
Rubric, & from any Acts of Parliament that may 
have passed upon the subject: & the whole 
may be illustrated, also, by the writings of eminent. 
persons (Str J. NICHOLL).—-KEMP ov. WICKES 
(1809), 3 Phillim. 264, 

-(nnotations :—-.18 to (3) Folld. Fscott 7. Mastin (1842), 4 
Moo. P. C. C. 104. .ts to (4) Refd. Martin vr. Mackonochie, 
Flamank 7. Simpson (1868), L. i. 2 A. & £2116. Generally, 
Mentd. ‘Titchmarsh vr. Chapman (1844), 3 Curt. 840; 
Read vt. Lincoln, Bp. (A889), 14 PB. 1D. S8. 

15. —— — —.'—R. v. MILs, No. 20, post. 

16. —— 2 ia benecticed clerk was found 
guilty in the Arches Ct. of ecclesiastical offences 
& suspended ab_ officio for a certain time, 
& a monition was appended to the sentence 
requiring him not to offend again in like manner. 
He disobeyed the monition, & a second monition 
was thereupon issued by the Dean of the Arches, 
which he also disobeyed. An application was 
then made to the ct. by motion for his suspension. 
He was served with notice of the motion, but did 
no appear, & the ct. suspended him ab officio et 
The clerk applied 
for a prohibition :—Held: (1) a monition could 
be appended to a definitive sentence; (2) dis- 
obedience to such a monition could be punished 
as contumacy by suspension ab officio ef a beneficio; 








CROFTS, 





Part III.—Constitution oF THE CHURCH OF ENGLAND. 


53) in order so to punish such disobedience it is 


Pewee 


not necessary to institute a fresh suit, but sus- 
pension was properly awarded upon motion in 
the original suit. 

(4) The ecclesiastical law of England is not a 
foreign law. It is a part of the general law of 
England—of the common law—in that wider 
sense which embraces all the ancient & approved 
customs of England which form law, including 
not only that law administered in the Cts. of 
Queen’s Bench, Common Pleas, & Exchequer, 
to which the term Common Law is sometimes in 
@ narrower sense confined, but also that law 
administered in Chancery & commonly called 
Equity, & also that law administered in the Cts. 
Ecclesiastical, that last law consisting of such 
canons & constitutions ecclesiastical as have 
been allowed by general consent & custom within 
the realm—& form, the King’s ecclesiastical law. 
All these laws may be, & are, altered by statutes. 
(5) When the question arises what is the Knglish 
ecclesiastical law, it is not ascertained by calling 





witnesses to prove it, as if it were a foreign law, ' 
but taking judicial notice of what the law is, . 


it is ascertained, by argument founded on legal 
principles & authorities, what the law is on the 
particular point. In determining this question 
1 think great weight should be given to the 
poeeiples of the ecclesiastical law, laid down 
y those ancient writers on the ccclesiastical 
law of England whose treatises have been accepted 
by the judges in the ecclesiastical cts. as of 
authority. Some weight is to be given to forcign 
jurists who treat of the law ecclesiastical as 
practised in foreign countries, but much less 
weight, for it may well be that they are treating 
of ecclesiastical constitutions which have never 
been accepted & received in England. Very 
little weight should, in my opinion, be given to 
treatises so modern as not to have yet been 
sanctioned by the judges of the ccclesiastical 
cts. I think great weight is to be attributed to 
the practice of the cts. ecclesiastical, & I think 
the forms of the writs in use are very strong 
evidence of what that practice is. 1 do not think 
these forms conclusive, for no doubt the forms 
of pleadings & writs sometimes only indicate 
what was, at a former time, the received law, but 
which may have now become antiquated «& 
fallen into disuse, the law having in process of 
time insensibly changed. But most weight of all 
is, in my opinion, to be attributed to judicial 
decisions (LORD BLACKBURN).—MACKONOCHILE v. 
PENZANCE (LORD) (1881), 6 App. Cas. 424; 40 
L. J. Q. B. 611; 44 L. T. 4703 45 J. PL 581; 
sub nom. MACONOCHIE v. PENZANCE (LORD), 29 
W. R. 633, H. L.; affg. S. C. sub nom. MARTIN 
v. MACKONOCHIE (1879), 4 Q. B. D. 697, C. A. 


Annotations :—As to (2) Refd. Enraght ¢. Penzance (182), 
7 App. Cas. 240. As tu (3) Refd. Green v. Penzance (1881), 
G6 App. Cas. 657; vw. Mackonochie (1882), 7 P. D. 
94. .f8 to (4) Refd. R. vo. Dibdin, (1910) P. 57. As to (5) 
Refd. Collings v. Collins (1884), 9 App. Cas. 205; Noble v. 
Abier (18386), 11 P. D. 158. aly, Retd. Combe v. 
De la Bere (1882), 22 Ch. D. 316; R. v. Tristram, [1901] 
2 K. B. 141; St. Magnur, etc. Parochial Church Council 
v. London Diocese Chancellor, [1923] P. 38. Mentd. R. v. 
Tena ane County Court Judge (1883), 50 L. T. 97; fe 
London Scottish Permanent Bldg. Soc. (1893), 63 L. J. Q. 
112; Re Clifford & O'Sullivan, (1921) 2 A. C. 570. 





17. Part of general English law.j— 
ne v. PENZANCE (LORD), No. 16, 
ante. 


See, also, No. 20, post. 
18. How proved.) — MAcKoONOUHIE 
PENZANCE (LorbD), No. 16, ante. 


v. 





| 
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the secularisation of education, the alteration of 
the law touching religion or marriage, or the 
observation of the Sabbath, are purely political 
objects. Equity has always refused to recognise 
such objects as charitable. It is true that a gift 
to an assocn. formed for their attainment may, 
if the assocn. be unincorporated, be upheld as 
an absolute gift to its members, or, if the assocn. 
be incorporated, as an absolute gift to the corporate 
body; but a trust for the attainment of political 
objects has always been held invalid (LORD 
PARKER).—BOWMAN v,. SECULAR SOCIETY, | LYrp., 
[1917] A.C. 406; 861. 0. Ch. 568; 117 L. T. 161 ; 
33: T. L. R. 376; 61 Sol. Jo. 478, H. L.; aff. 
sub nom. Re BOWMAN, SeCcULAR Society, Lp. 


v. BOWMAN, [1915] 2 Ch. 447, CG. A. 

atnnotlations :-—Refd. Ite Tetley National Provinglal & 
Union Bank of England ». Tetley, [1923] 1 Ch, 258. Mentd. 
Cotman v. Broughain, (L918) A.C. 5143 Bourne v. Keane, 


11919] A. C, 815. 


oe Rete, ane TS 


SUB-SECT, 2.--CANON Law. 
A. In General. 


20. What is—Whether canon law of Europe.| 
—(1) That the canon law of Europe does not, & 
never did, as a body of laws, form part of the law 
of England, has been long settled & established 
law. It is not by the Roman canon law 
that our judges in the spiritual cts. decide 
questions within their jurisdiction, but by the 
King’s ecclesiastical law ... Sir John Davies, 
in Le Case de Commendams (Sir Jo Dav. Ob, 


, 70-72 b), shows how the canon law was first in- 


troduced into England, & fixes the time of such 
introduction about the year 1290, & lays it down 
thus: ‘Those canons which were received, 
allowed, & used in KNngland, were made by such 
allowance & usage part of the King’s ecclesiastical 
laws of Kngland; whereby the interpretation, 
dispensation, or execution of those canons, having 
become laws of Kngland, belong solely to the 
King of Kngland & his magistrates within his 
dominions ” (TINDAL, C.J.). 

1 take that part only of the foreign law to be 
the ecclesiastical law of England which has been 
adopted by Parliament or the cts. of this country 
from the decretals of popes & the authority of 
councils on the Continent (LORD ABINGER). 

It is quite certain that the civil & canon law 
never had, as such, any authority in this country ; 
but, in the language of 25 Hen. 8, c. 21: “ Such 
laws had effect. only so far as the sovereign & 
people of this realm had taken them at their free 
liberty, at their own consent to be used among 
them, & had bound themselves by long use & 
custom to the observance of the same.” In 
illustration of which, Markstone, following the 
example of Sir Matthew Hale, classes the civil 
& canon law in use in this country as part of 
the common or unwritten law (LORD COTTEN- 
HAM). 

(2) A question has been raised as to the celebra- 
tion of the marriage ceremony by a deacon; & 
it has heen asked, if it was fomnerly required that 
the ceremony should be performed by a person 
in priest’s orders, by what authority this change 
was introduced. It appears, by reference to the 
ancient rituals, that formerly the sacrament was 
administered before the nuptual benediction was 
pronounced, & that, as this could only be ad- 
ministered by a priest, his presence was necessary. 
Marriave itself was also, by the mere nature & 


19. How far litical.|—The abolition of re- : force of the contract, considered to be a sacrament ; 
livious tests, the divestailiahinent of the Church, | & the solemnisation, therefore, by a priest might 


J wa V OL. xIX. 
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Sect. een law of the Church: Sub-scct. 2, A., B. 


fe 


Oem 


on this ground have been thought necessary ; but 
when, at the Neformation, it ceased to be con- 
sidered as a sacrament, & when it was no longer 
required that the sacrament should be administered 
at the time of the marriage, there was no reason 
why the ceremony should not be performed by a 
person in noly orders as a deacon (LORD LYND- 
HURST, arr 2. v. MILLIS Lal 10 Ol. & Fin. 


534; 1L. TT. O. S. 602; 8 Jur. 717; 8 E.R. 
eta eas i. L. 


ons :-——-As to (1) Refd. It. v. Canterbury, Archbp. 
(1848), 1 11 Q. LB. 4833 Hopo v. eee St Let 1 Sw. & Tr. 
94; Mxeter, Bp. ». Marshall (186 H. L. 17; 
Mackonochie ». Penzance (1881), 6 “Abn. as. 424; It. 
v. Canterbury, prohuy. NG. 1) (1902), 71 . K. B. 894. 
As to (2) Consd. Ca lv. et deat) 11 Jur. 914 ; 
Beamish Lightbody 


o, Bosinish ( 86s), ), 9 H 
Refd: Cat Gino ood ¥. 


v. Wost 1002), 8 Caston 
(1844), 13 M. ew . 261: Beet ®. McMahon (1861), 30 
3. 2. M, Culling v. Cullir , (1896) 2 116; 


& A. G1; 
Mass v. rh [1807] Pp, 263. Generally, fen td. d Connell 
¢ Catterall o. Sweetman 


v. Ht. (1844), 11 Cl. & Fin. jane 
ist 5) 4 Notes of Cuses, "Ro. thadwick (1846), 
1 J. P. 140; Maclean v, Udiatall (1849), 7 Notes of a 
st . 173 At. v. Manwaring (1856), Dears, & 3B. 
Prince of Wales Asaco, v. Harding (1858), Kw. & K. 183 
A.-(i. ve, Windsor (Dean & Canons) ae I 8 H. L. Ca 
369; Beachey v. Brown (1860), bk. 3B. & 796; Sic hel 
v. Lambert C8 4), 15 (. B. N. S. 78 I. ov. Fanning 
fee om nay Cox, C. ©. 4113 Phillips Y, Kyre (1870), TL. i. 
i ee Mhouicesu vw. Ward, Haars e. Burch (1871), 
24 wt 679; H.. Allon (1872), L. I. 1G. CG. R. 3673 
Anderson v. Morice ete App. Cas. 113 3 London Street 
Tram. Co. v. L. C. C., [1898] A. CL. 3753 "Re De Wilton, 
Deo Wilton v. Monteflore, [1900] 2 Ch. 481; Usher's 
Wiltshire Brewery »v. Bruce, {1915} A. C. 433. 
21. Subject to common law.|]—Canpicr & 
PLOMER’s CASE (1610), Gob. 163 5 (cs EK. Rh. 99. 
Annotation :-—Mentd. Peak v. Bourne (1732), 2 Stra. 942. 
22. ———.]— CAs oF CoNnvocaTions (1611), 
12 Co. Rep. 72; 77 EB. R. 1350. 
Annotation :—Reftd. Middleton v. Crofta (1736), 2 Atk. 650. 
23. Declaratory of the common law-—Not 
authority for action at law.]—lIARRis v. BULLER 
(1798), 1 IIag. Con. 463, n. 
24. Effect of adoption by legislature.}-—(1) A 
child baptised with water in the name of the 
Trinity by a Wesleyan ministor not authorised to 
administer the rite of baptism is not unbaptised 
within the rubric in the Burial Service, & a refusal 
to bury a child so baptised is an ecclesiastical 
offence under the 68th Canon of 1603, punishable 
with suspension for three months. The validity 
of lay baptism was recognised by the common 
law of the Church, & the rubrics of Edward VI. & 
Vlizabeth & by the statute law, & this was not 
altered by the rubric of 1603, nor by the Act of 
Uniformity nor by the rubric of 1661. 
(2) When the legislature has adopted a rubric 
& given it statutory force, no other authority 
than a declaratory Act can give if a new meaning. 
—LKscorr v. MAsTIN (1842), 4 Moo. P. C. 0. 104; 
Brod. & IF. 4; 1 Notes of Cases 552; 6 Jur. 165 ; 
13 HE. R. 241, "P.C 
anne tone Dra § Ke A 
a etd. ce 


a Boch He 
Boacrate 


ld. Titchmarsh v. Chapman (1844) 
Gorath ” Exeter, B 3 
Re Perry Almshouses, [189 1. 
Menta. Sanders v. ql 

lid vw. Dodd (1850), 2 Rob. Eecl. 
Mackonochie, Flamank ve. simi pecn seB) Le F 
116; Jenkins v. Cook (1875), R4A.&E. 4 


25. Whether appeal iies saan _ “By the 
canon law an appeal is admitted from all grievances 
in general.—BLOUNT’s CASE (1737), 1 Atk. 295; 
26 EK. R. 189; sub nom. Ex p. Biunt, Ex D. 
HENCHMAN, West comp. ora at 


Annotations -—Reld. Clifford O'Sullivan, {1921} 2 
A. C. 570. Mentd, Tivo Diotator, 1180s) 1 


B. Whether Binding on Latty. 


26. Apart from adoption—Canons made by 


| 







ct ene 
— ee ee 


EccLEsiasticaL Law. 


convocation.|—Birp . Smiru (1606), Moore 
K. B. 781; 72 EB. BR. 902. 
Annotations :—Consd. nade v. rot 
650; h.v. York, gaanen. (1888), 20 
Philips 9. “bury (1604), 2 Term Rep. 
R. v. St. Giles in the Fields, Bt 
St. Mary, Lambeth (1847), 11 ’Q. B. 1 
27. -]-—As to the Para of 8 James 
venders they are of force though never confirmed 
Act of Parliament ; yct they are laws which 
thea & govern in ecclesiastical affairs. The 
Convocation, with the licence & assent of the 
King under the Great Seal may make canons for 
regulation of the Church & that as bi sonra ne 
laics as ecclesiastics (VAUGHAN, C.J.).— GROVE 
v. Exnior (1670), 2 Vent. 41; 86 E. R. 296. 
Annotations :—-Consd. Middleton v. Crofts (1788), 2 Atk. 


a 2 Atk, 
Retd. 


Pr R. v. Chadwick, 
‘Gites’ in the Fields v. 














650. Refd. Marshall v. Exeter, Bp. (1860 ), 7c. BN. 8. 
653. Mentd. Hubbard v. Penrice (i746), 2’Stra. 1246. 
28. -]—(1) No fees duc for christening 


or burial, unless by custom. (2) As for the 
canon law, it is of no authority in itself, but cnly 
so much as has been through custom received 
here. The Convocation cannot by their oe 
take money out of people’s pockets (HOLT, C.J.).— 
BURDEAUX 0. LANCASTER (1698), 12 Mod. Rep.’ 
171; 1 Salk. 3382; Holt, K. B. 317; 88 IK. R. 


1242. 
Annotations -—Als lo (1) Refd. Naylor vr. Seat (1729), 1 
Barn. K. B. 159; Andrews v. Cawthorne (1744), Wiles, 
niet Richards v. Dovey (1747), Wiles, 622; DPatton 
Castleman (1753), 1 Lee, 387 5 Aged v. St. Marylebone 
Wiivceton & Grdns, (1839), 2 Curt. 5; Kirton v. Dean 

(1869), 18 W. hi. 144. 

29. —-— — Necessity for royal assent.] — 
CASK OF Convocations (1611), 12 Co. Rep. 72; 
77 E.R. 1350. 

Annotation :—Consd. Middicton v. Crofts (1736), 2 Atk. 650. 

30. Necessity for tag eg ORE ra & KIFFINS 
» ASKWITH (1627), W. Jo. 158; Palm. 457; 
Noy, 93; Lat. 31,233; 82 i. R. 84. 
cinnotations ; -—Refd. Alston v. Ailey (1887), 7 Ad. & El. 

2839. Mentd. Berry v. White (1662), O. Bridg. 82; Thread- 

needle v. Linum (1674), Freem. K. B. ee R. v. London, 

Bp. (1694), 1 Ld. Raym. 23; R. ee ee 

Fortes. Rep. 173 ; Holt ». Ward (17 ria), 2 

1733 Grocers’ Co. #®. Canterbury, ierteette tiie Bs Nr 





3. 770; Jewison r. Dyson (1842), ¢ : eres: Tr. : 
Rv. Canterbury, Arechbp. ae BR. 483; Tt. v. 
Kton College & Clarke (1857), 27 L a x B. 182; R. wv. 


Canterbury, Archbp., [1902] 2 kK. 3B, 


31. By legislation.) — Gansu oblige not 
the laity without the consent of the civil legis- 
lative power.—MATTiIiEw v. KurpErr (1703), 
2 Salk. 412, 672; 3 Salk. 318; 91 E. R. 357, 571, 
846. 

ut :—Reld. Middict C. 
“Wes Litchdeld, “Bp, Ts 1734), 1 Mo 7 36), 2 Hep. 27 650. 
ae a ‘ ih ae ps 1 Curt. GS ; 8 ophend 











82. ——.|— MubIes v. Crorrs, No. 
39, post. 
33. ——.]—The canons which have not 


the authority of an Act of Parliament are ee 
binding on laymen.—More v. More (1741), 2 
Atk. 157; 26 E. RR. 499; sub nom. Moor v. 


Moor, Barn. Ch. ak 
Annotations :-—Refd. Wynn v. Davies & Weov 
Curt. 69; Marshall rv. Exeter, Bp. (1860), 7 C eee), I ad 


34. 
No. ° 
3 





By usage.] —- BURDEAUX v. LANCASTER, 
28, ante. 








-J]— Canonical constitutions of 
ecclesiastical synods have no binding force or 
authority in this Kingdom in questions of tithes 
between the clergy & laity in cts. of law, without 
acquiescence evidenced by usage.—EVvVaANs vy, 
GEORGE & ROWE (1825), 12 Price, 76; M‘Cle. & 
Yo. 577; 147 B. KR. 660, Ex. Ch. 
Annotation -—Mentd. Lozon r. Pryse (1840), 4 My. & Cr. 600. 
ha further, Nos. 12, 16, 20, ante, Nos. 39, 698, 
post. 


Parr [JI.-—ConstTiruTion or 


Cc’. Canons of 1603. 


86. Construction-—--With Act of Uniformity, | 
.662 (c. 4).|—Construction of the notice termed : 
‘The Ornaments-Rubric’”’ prefixed to ‘ The : 
Irder for Morning & Evening Prayer,’’ which 
orovides ‘‘ That such Ornaments of the Church, & 
of the Ministers thereof, at all Times of their | 
Ministration, shall be retained, & be in usc, as | 

| 
| 


——— eee 


vere in this Church of England, by the Authority of : 
2arliament, in the Second Year of the Reign of 

xing Edward VI.’’; & of the rubric prefixed to . 
©The Order of the Administration of the Lord’s , 
Supper, or Holy Communion, which describes . 
‘the Pricst standing at the North side of the 

Table,’ with that which precedes the Prayer of | 
Jonsecration,’ & enjoins, “When the Priest, stand- | 
ng before the Table, hath so ordered the Bread & | 
Wine that he may with more readiness & decency 
sreak the Bread before the People, & take the cup | 
“nto his hands, he shall say the Prayer of Con- | 
secration,’ as well as that appended to the same 
service, regarding the sacred elements; & of the 
*ubric appended to the service for the lloly Com- 
nunion; that ‘ To take away all occasion of dis- 
sension, & superstition, which any person hath or 
night have concerning the Bread & Wine, it shall 
suffice that the Bread be such as is usual to be 
saten ; but the best & purest Wheat Bread that 
sonvenicntly may be gotten’’’:—Held: (1) as 
~egards the vestments of the minister whilst 
wfliciating in the administration of the Holy 
Sommunion, or in other ministrations, the ‘* Orna- 
nents-Rubric,” as explained by the Injunctions of 
aducen Elizabeth, 1559, & the Advertisements of * 
Slizabeth, 1564, made pursuant to Act of Uni- 
‘ormity, 1558 (c. 2), & explained by subsequent visi- 
“ation articles ; when construed with the Canons of 
1603-4 ; & the above Act does not permit the use 
»y the minister whilo officiating at the Holy Com- 
munion of the chasuble, the alb, or the tunicle, 
Jut allows of the cope being worn in ministering the 
Joly Communion on high feast days, in cathedrals 
& collegiate churches, & requires the use of the 
surplice in all other ministrations. The use of 
“he chasuble, alb, & tunicle by the celebrant 
while officiating in the communion service, is 
‘Illegal ; (2) the rubrics regarding the position of the 
Minister during the communion service designate 
‘he north side of the communion table as the 
w9roper place for the minister throughout the 
zommunion service, & also, whilst reading the 


~rayer of consecration, his proper position there- | 
ore is on the north side, or the north end of the | 
| the laws thercof, are still in force as the King’s 


vable, if it is placed east & west, facing the south, & 
10t at that part of the west side of the table which 


‘$ nearest to the north ;_ the object being that the | 
‘ onty by the King ; but to bind the laity they must 


deople may sec him break the bread & take the 
sup into his hands, which they cannot do if he stand 
with his back to the people, & between the 
& the holy table ; (3) the rubric regarding the cle- 
nenta requires that the bread to be used at the Holy 
vommunion be pure wheaten bread, as is directed 


oy the Canons of 1603-4, & not wafer bread, ; 
which is illegal 3; & does not allow the administer- | 
ng of wine mixed with water, instead of wince | 
my 


» to the communicants at the Lord’s Supper: 
whether the water be mingled with wine before 
dr during the communion service. 

(4) Semble: the use of a biretta, or cap, as a 


(5) Semble: the provisions of the Canons of 
603-4 & Prayer Book must be read together as 
aT as possible, & the Canons 17, 25, & 58, upon 
-he veatmente of the ministers are an exposition & | 
imitation of the ‘ Ornaments-Rubric.”” Such | 


vestment in the service of the Church is illegal. | 
| 


(Pca ON. S. 468; 
‘I. J. eel. 333 


er ns ne 
em nn rr a I A 


eople ; 
‘: down that external discipline of the church could 
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ornaments are to be limited, as to the vestments, 
by the special provision of the Canons themselves, 
which were not repealed by 1662 Act.—HEBBERT 
v. Purcias (1871), L. R. 8 P. C. 6053; 7 Moo. 
Bro. Ecc. Rep. 162; 40 
25 J. P. 452; 19 W. TR. 898; 
17 BE. R. 177, P. C. 3 revag. S. C. sub nom. ELPHIN 


THE CHURCH OF IEINGLAND. 


' STONE v. PurcHAS (1870), L. R. 8 A. & E. 06; 


mom. HiEBBERT v. 


subsequent proceedings, sub 
4P.0. 801, P. O 


PURCHAS (1872), L. R. 
.innotations :-—.18 to (1) Consd. Martin v.. Mackonochio 
(Second Suit.) (1874), L. R. 4 A. & K. 279. Folld. Ridsdalo 
v. Clifton (1877), 2 P. D. 276. Refd. Heywood v. Manchester, 
Rp. (1884), 12 Q. B. 2). 4045 Re Robinson, Wright v. 
Tugwell, [1897] 1 Ch. 85; QGore-Booth v. Manchester, 
Bp., (1920) 2 K. B. 412. As to (2) Consd. Ridsdale »v. 
Clifton (1877), 2 P. D. 276; Read v. Lincoln, Bp., [1892] 
A. OU. 644. .48 to (3) Consd. Ridsdale v. Cilfton (1877), 
2P. D..276; Read v. Lincoln, Bp., (1892) A.C, 644. As 
to (4) Apld. Serjeant vr. Dalo (1870), 43 J. P. 220. Ae 
to (5) Refd. Boyd v. Phillpotts (1874), . R. 4 A. & HK, 297. 
Generally, Refd. Hudson v. Tooth (1877), 2 Pp. D. 126. 
Mentd. Sheppard v. Bennett (1870), 23 L. T. 309; St. 
John the Kvangelist, Clevedon, v. All Having Interest, 
11909] PP. 63; Lord Advocato v. Walker Trustces, [1912] 
.C. 95: Bourne v. Koane, (1010) A. C. 815; Rhondda’s 
Claiin, (1922) 2 A. C. 339. 
Canon 89.|—See Nos. 629, 608, post. 

37. Whether binding on _ laity.) — Grove 
KELLIoT, No. 27, ante. 

38. -}—liow far the Canons of 1603 do 
not bind the laity.— ANON. (1733), 2 Barn. K. VU. 
367; 904 EB. I. 5573 subsequent proceedings, sub 
nom. DODDRIDGE v. Rann, 2 Barn. K. B. 373. 

39. -|—(1) The canons of 1603, not 
having been confirmed by Parliament, do not 
proprio vigore bind the laity. 

(2) Iivery man may be said to be party to, & 
the consent of every subject is included in an Act 
of Parliament ; but in canons made in convocation, 
& confirmed by the Crown only, all these are 
wanting, except the royal assent. 

(3) In the convocation, the whole clergy of the 
province are cither present in person, or by 
representation. 

(4) Ever since the Reformation, the rule has 
been, that when any ordinances have been made 
to bind the laity, as well as clergy, in matters 
merely ecclesiastical, they have been cither enacted 
or contirmed by Parliament. 

(5) It is clear from 25 Len. 8, ec. 19, that both 
the Hing & the clergy thought it necessary to have 
the authority of Parliament for abrogating part 
of the ancient canons, & establishing such part 
as was to remain in force. 

(6) Canons that have been allowed by general 
consent within this realm, & are not repugnant to 





Vv. 








ecclesiastical laws. 
(7) The clergy are bound by canons confirmed 


be confirmed by Parliament. 
(8) Lord Hale, in a manuscript treatise, lays it 


not bind any man to submit to it, but either by 
force of the supreme civil power where the governors 
received it, or by the voluntary submission of the 
particular persons who did receive it. 

(9) Where the ecclesiastical censures & temporal 
punishment are both levied against the identical 
offence, the rule of Nemo bis puniri debet pro 
eodem delicto is strong against owing a double 
proceeding.— MIDDLETON v. Crorrs (1736), 2 Atk. 
650; Ridg. temp. 0. 109; 2 Stra. 10563; Cunn. 
55, 114; Lee temp. Hard. 57,326; 2 Barn. K. B. 
351; Kel. W. 118; 20 EB. it. 788. 

Annotations :—As to (1) Apprvd. Exeter, Bp. v. Marshall 

GEN) de 2 LS lL. 17. Consd. Jenkins v. Cook (1875), 


. RR. [. 463; FR.» York, Archbp. (1888), 20 
Q. lh. D. 740. Refd. Nt. v. Allen (1872), L. 1. 8G. i 6Y 5 
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Sect. 2.—The law of the Church: 
D. Sect.3: Sub-sects. 1 & 2. 


Cee mmnmeastaunand 


R. ». Morton (1873), 42 L. J. M. C. 58 ; Marshallv. Graham, 
Boll v. reat 1907 rie. K. B. 112; R. v. Dibdin, [1910] 
P.57. Aato (5) . Brinkman n08) 117. L. R. 
387. Ae to (8) Cons. rshall (1868), 
L. R. 3 i General, P Men a R. v. York, 
Archbp. (1795),, ri term Rep. 490; .Wynn v. Davies & 
Weover ( Ropers Curt. 69; Dakins "v. eter ee 

M. & W. 777; RF. v. Chadwick (ese 2 - 1403 
Payne (1863), 9 Jur 3: sean’ Mac- 


ore 2,0. & 


xeter, 


Shepherd v. i 
konochie v. Penzance sA881), - AOD: Bas. 424; 
v. Phillips, [1891] 2 Q. B. 

40. -|—The ney ‘of 1603 although not 
binding proprio vigore, on the laity, bind the clergy. 
The Canons of 1640 have never had any binding 
authority in these cts. Under Clergy Discipline 
Act, 1840 (c. 86), the Bishop of Ely has a discretion 
to hear matters arising in his diocese himself or to 
send it to this ct., & he having exercised that dis- 
cretion, & letters of request having been sent & 
accepted, the ct. is duly in possession of a cause. | 
A gencral power is given to the bishop to send a 

| 
| 
| 


Kutner 





vase here by letters of request ; the bishop is not 
required to give the Archbishop the discretion of 

roceeding to hear the case, or to sent it here by 
letters of request ; it is his own discretion he is to 
exercise. ~—~COOPER ® Dopp (1850), as reported in 
7 Notes of Cases, 514. 

41. oJ-—(1) The Canons of 1603 have not 
been allowed & received so as to form part of the 
law of England, & bind the laity as well as clergy. 

(2) The right of a patron to present to a benefice 
is a legal right, subject in its exercise to the bishop’s 
right to examine into the fitness of the presentee, 
& to reject him for sufficien. ground. <A clerk who 
has held preferment in one bishopric is not, on 
being presented to a living in another bishopric, 
bound, as a condition precedent to his examination, 
on the question of fitness, to produce letters, 
testimonial & commendatory from his former 
bishop.—-EXETER (Br.) tv MARSHALL (1868), 
LRS HW. L173 387L. FO. P. 3313 18 1. T. 376 3 
32 3.2. 410, 0. Los affg. S.C. sub nom. MARSHAT, | 
v® EXETER (Br.) (1862), 13 C. B. N.S. 820, Ex. Ch. 
Annotations :-—A8 to (1) Refd. Ie Valo, R. v. Penzance, Re 

Junraght, R.ov. Penzance (1880), 50 L. J. Q. BL. 234; 

Mackonochle ¢. Ponzance HD 6 App. Cas. 424; Re 

wv. York, Archbp. (1888), 20 Q. B han au to (2) Consd. 

Heywood v, Manchester, Bp. (sis) rare D. 404. 


d. Walsh v. Lineoln, Bp. (1875), L. ae LA Ada 
Generally, Mentd. Morris v. Ogden (1860), 38. LL. “J. P. | 








3293 Roo Morton (1873), L. ai 20. Cc. R. 22; Willis 
Oxford, Bp. (1877), 2 P. D. 


See, generally, Sub-sect. 2, B., antic, & No. 698, 
post, 





D. Canons of 1640. 


42. Whether binding.]—Coorper v Dopp, No 
40, ante. 

43, ——— Subversive of constitution.]—R. v. 
TRISTRAM, [1902] 1 K. B. 816; 717. J. K. B. 418; 
86 L. 1.5615; 60 W.R. 477; 18 'T. L. R. 406, C. A. 


Annotations -—Mentd. Smytho r. Wiles, [1921] 2 K. B. 66 
St. Magnus, etc. Set coe h Council +. Londen 
Diocese Chancellor, {1923} 1 


a a OS I TAO 


Sect. 3.—THE CROWN IN RELATION TO THE 
CHURCH 


Sus-secr. 1—IN GENERAL, 


44. Powers to make orders for Church govern- | 
ment— Without parliamentary confirmation.) — | 
The King, as supreme head of the Church, may | 
make constitutions for the govt. of the clergy ,& | 


ee ne Re mee EE 
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PART III. SECT. 3, SUB-SECT. 1. 
a. Right of appointing bishop.)— 





The Crown has the power of ook 
ing bishops in colonies enjoying re- 
' presentative government, though it 


ECCLESIASTICAL Law. 


if they do not conform it will be cause of depriva- 
aa oe (1604), Cro. Jac. 37; 79 
0 
Annotations :-—Consd. Combe v. De La Bere (1881), 6 P. D. 
157. Refd. Middleton v. crore (1TS8), | Cun. 114; Heywood 
v. Manchester, Bp. (1884), 12 Q. B. D. 404. 


45. Power of punishment — For disobedience 
to royal orders — Deprivation.] — MEMORANDUM, 
No. 44, unte. 

46. Power of pardon— In ecclesiastical suits.] 
—Suits in the Ecclesiastical Court pro salute 
anime, or for reformation of manners between 
ariel & party, may be pardoned by the King ; 

ut not suits where pltf. has an interest & property 
in the thing in demand. All proceedings in the 
Ecclesiastical Ct. ex officio, are for the King, & 
therefore the King may pardon them, Although 
the suit be for the King, et when sentence is given 
& the costs taxed, the King cannot pardon them, 
notwithstanding an appeal from the sentence.— 
HALUw’s CASE (1604), 5 Co. Rep. 51 a; 77 E. R. 132. 
Annotation :—Refd. Watt's Cuso (1614), Cro. Jac. 335. 


47. Right of appointing bishop— Without 
congé d’élire.|—OssERIES (Bp.) Case, No. 125, 
post. 

48. Power to create bishopric.] — (1) The 


right of the Crown to present to an English benefice 
upon the appointment of the incumbent by the 
Crown to a bishopric is not barred by the Crown 
having, before such appointment, granted the 
advowson to a subject. (2) But no such right 
exists in the case of an appointment to the bishopric 
fo Christchurch in New Zealand. 

(3) We do not question the power of the Queen 
to create a bishopric in any part of the Dominions, 
except where, as in Scotland, such an exercise of 
prerogative is forbidden (LORD CAMPRELL, C.J.). 

Qu.: whether the prerogative of the Crown 
extends to a benefice in England which becomes 
vacant by the promotion of the incumbent to a 
Pear hay in Ireland, or to a colonial bishopric 
constituted under the powers of an Act of Parlia- 
ment.—R. v. ETON COLLEGE (1857), 8 E. & B. 


810; 27L. J. Q. B. 132; 30 L. T. O. S. 186; 4 
| Jur. N.S. 335; 6 W. RR. 72; 120 FE. R. 228. 


49. Power of granting dispensations —-Whether 
restrained by 25 Hen. 8, c. 21.|—COMMENDAM 
CASE, CoLT & GLOVER 1. COVENTRY & LICHFIELD 
(Br.) (1617), Hob. 140; Moore, K. B. 898; 
80 BK. R. 2903 sub nom. Coir v. GLOVER, 1 Roll. 
ad ica sub nom. CoLT’s CaAsE, Jenk. 300, 
Kx. C 
as >—Refd. Edes v. Oxford, Bp. (1667), Vaugh. 18 ; 

R. v. London, Bp. (1694), Comb. 300. entd. Manby v. 

Scott. (1662), O'Bridg. 2293; Rr. Worcester Bp., Jovason 

& Hinkley (1670), 1 Mod. Rep. 276; Thomas v. Sorrell 

teat Freom. K. LB. >; Rw, Hornbee (1691), Freem. 

Ll; Hancock, a Fox (1692), 4 Mod. Rep. 167; 

Owen wv. saaudoes (1696), 1 Ld. lay m. 158 ; Reynoldson 

v. Blake (1697), 1 Ld. Raym. 192 5; Cole v. Hawkins (1717), 

1 Stra. 21; Thornby v. Floetwood (1720), 1 Stra. 318; 

Bellamy wv. Burrow (1735), temp. Talb. 97; Wol- 

oreny. bean ie (1763), 2 Wils. 1 43 Roe d. pected 


Yo Archbp. (1 be on East, 86; Denn d. Nowell 
Hoake (i880) §6B.&C.7 Mirehouse v. Rennell (1833), 
7 Bii. S. 241; )» 10 B. & 8.119; 


Oarcods oy Nelson (1869), 
Taser 2 Nicholl (1877),2 Cc. P. D. 
London Corpn. (1882), 30 W. R. 637. 


50. As to convocation —Assent to assembly— 
: Whether necessary.| — CASE OF CONVOCATIONS 
(1611), 12 Co. Rep. 723 77 i. R. 1350. 
Annotation -—Refd. Middleton v. Crofts (1736), 2 Atk. 650. 


51. —- How given.)"-Casp OF Con- 
VOCATIONS (1611), 12 Co. Rep. 72; 77 E. R. 1350. 
Annotation :-—Refd. Middleton v. Crofts (1736), 2 Atk. 650. 


52. Assent to deliberations.) CasE oF 


a = EE aT een 


point- :_ does not cxercise that  power.-— 
MERRIMAN t. WILLIAMS (18380), F. 
135.—S. AF. 


179; ; Robarts +. 
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Annotation :—Refd. Middloton v. Crofts (1736), 2 Atk. 650. 
Approval of canons.|—-See Nos. 26, 29, ante. 


SUB-SEcT. 2.—-RIGHT OF PRESENTATION. 


53. Avoidance by cession — Incumbent created 
ishop.]—If an incumbent be made a bishup, the 
thurch becomes void, & the King shall present by 
virtue of his prerogative, although the patron be 
. subject.—-WENTWORTH 2. WRIGHT (1596), Cro. 
fliz. 526; Owen, 144; 78 E. R. 7745 sub nom. 
NRIGItT’s CaSE, Moore, k. B. 399. 

‘nnotation :-—Folld. R. v. London, Bp. (1693), 1 Show. 441, 
54. -|—(1) If an incumbent be 

aade a bishop, by which the church becomes void, 

he King by his prerogative shall present, though 

Ahe subject be the patron. 

(2) The grantee of the next avoidance loses his 
oresentation, if the incumbent be made a bishop, 
‘ the King grant him a commendam or present to 
another.—WoopLEY wv. EXETER (Bp.) (1624), 
‘ro. Jac. 691; 79 E.R. 6003 sub nom. COMENDAM’S 
“ASE, WOODLEY v. EXETER (Be.) & MANNERING, 
Nin. 043 sub nom. Woopwarp & MANWARING’S 
‘ASE, 2 Dyer, 2335 a., n. 

Annotations :-—.48 to (1) Refd. RN. v. London, Bp. (1693), 
1 Show. 441. 48 to (2) Consd. Calland v. Troward (1794), 
2 Hy. Bi. 324. Distd. Troward v. Cailland (1795), 6 Term 
Rep. 439. Refd. Grocers’ Co. v. Canterbury, Archbp. & 
Backhouse (1771), 2 Win. Bl. 770. Generally, Mentd. 


Kvans & Kiffins ». Askwith (1627), W. Jo. 161; R.v. 
Lonrion, Bp. (1695), 1 Show. 493. 











55. —— |J|—Epes v. OxrorD (Br.) 
1667), Vaugh. 18; 124 KE. R. 949. 
Annotations :-—Folld. R. v. London, Bp. Show. 


(1693), 1 

441. Refd, Alston v. Atlay (1837), Ad. & Kl, 289, 

Mentd. Rennell v. Lincoln, Bp. (1825), 3 Bing. 223. 
56. -.]—A parson made a_ bishop, 

he King to present to the bencfice.—R. v. LONDON 








Br.) & LANCASTER (1693), Carth. 313; Comb. 
300; 1 Show. 441; Ifolt, K. B. 585; 4 Mod. 


ep. 190; 3 Lev. 377; 90 E.R. 784. 


‘nnotatiun :-—Refd. Crocers’ Co. v. Canterbury, Archbp. 
(1771), 2 Wm. BI. 770. 


57. —— -|—It is the prerogative of the 
own to present to a benefice which is vacant 





wing to the promotion of the last incumbent by | 


he Crown to a bishopric.—LONDON (Bp.) v. 
\.-G. (1694), Show. Parl. Cas. 164; 1 KE. KR. 
12; sub nom. KR. v. LONDON (Be.), 1 Show. 
201, H. 1.3; affy. S. C. sub nom. R. v. LONDON 
Be.) & Bircn, Comb. 301. 


tanotations :—- Refd. Grocers’ Co. v. Canterbury, Archbp. 
(1771), 2 Wm. Bl. 770. Mentd. A.-G. vr. Allgood (1743), 





Park. 1 
58. ——-.|—R. v. ETON COLLEGE, No. 
8, ante. 


See, also, No. 2074, post. 

59. Incumbent created Irish bishop.|— 
“reating an incumbent a bishop of Ireland makes 
‘is church void, & gives the presentation to the 
Sing; but the prerogative is lost if he suffers a 
‘tranger to present.—BAssSET v. GEE (1600), 
ro. Eliz. 790; 78 E. R. 1019. 


4nnotation :-—Folld, A.-G. v. London, Bp., Lancaster & 


ad. A. 
Birch (1693), 4 Mod. Rep. 20 








60. ——.}] —H. v. ETON COLLEGE, No. 
8, ante. 
61. Incumbent created colonial bishop — 





ishopric constituted by royal prerogative.]—K. v. 
STON COLLEGE, No. 48, ante. 
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62. -—— —--— Bishopric constituted by legisla- 
ture.J|—£. v. ETON COLLEGE, No. 48, ante. 
63. —-— Loss of right — By suffering stranger 


to present.|—Basset v. Gren, No. 59, ante. 

. ——— Failure to present during life- 

time of late incumbent.}—The King by his pre- 

rogative has a right to present to a church which 
becomes vacant by his promoting the incumbent 
to a bishopric, but this right must be exercised 
in the lifetime of the person promoted, otherwise 

the King’s turn is lost.—ARMAGH (ARCHBP.) v. 

A.-G. (1730), 8 Bro. Parl. Oas. 514, n.; 1 Barn. 

K. B. 329; 1 1. R. 1463, IL. L. 

65. By lapse-——Grant of advowson by Crown 
during avoidance—No express grant of present 
avoidance—-Presentation by Crown valid.j-—(1) If 
a benefice avoid by acceptance of another, no 
subsequent dispensation under 28 Hen. 8, c. 16, 
can restore without a new presentation. 

(2) If the King have two titles, as patron of the 
fee, & by lapse, when the church is void his grant 
of the advowson without express mention of the 
immediate presentation, does not pass that. 

(3) When the church avoids by resignation, the 
King can have no advantage of a lapse until after 
notice given to the patron.---WESTON’S CASE 
(1576), 3 Dyer, 347 a; 73 i. OR. 780. 

Annotations :—As to (1) Refd. R. «. Canterbury, Archbp. 
(1634), Cro. Car. 354. As to (2) Refd. Mirechouse v. 
Ronnell (1833), 1 Cl & Kin. $27. Generally, Mentd. 
Porter & Rochester’s Case (1608), 13 Co. Rep. 4. 

66. - What amounts to lapse.| —. Lewes 
v. PREDRETH (1581), Sav. 17; 123 EF. R. O88. 

67. ——— Presentation as supreme patron.|--- 
THORNETON wv. SAvILE (1622), Palm. 3063 81 
Kk. R. 10953) sub nom. SAVILE vv. THORNTON, 
Cro. Jac. 050; W. Jo. Ll. 

Annotations : —Mentd. HR. ov. Chester, Bp. (1697), 1 Ld. 
Raym, 202; Rov. Whaley (1729), 1 Barn. K. B. 170. 
68. -—— Right of presentation in bishop— 

Subsequent deprivation of bishop.}—Qu.: whether 

the King or Metropolitan shall have the presenta- 

tion, upon the deprivation of a bishop, to a 

church devolved to the bishop by lapse. -- MERTON 

COLLEGE, OXFORD Case (1553), 1 Dyer, &7b; 

73 E.R. 18D. 

Annotations :- —Retd. Colt. & Glover eo. Coventry & Ldehfleld, 








Bp. (1617), Hob. 1403;  Mirehouse vo. Rennell G833), 
1 Cl. & Fin. 527. 
69. ——- --— Subsequent death of bishop.|-— 


COMMIENDAM CASE, CoLT & GLOVER ¥. COVIENTRY 
& LICHFIELD (Bp.) (1617), Hob. 1405 Moore, K. KB. 
S085 SO 1. BR. 2903; sub nom. CoLr v. GLOVER, 
L Roll, Rep. 451 3 ab nom. Cours Cash, Jenk. 
300, Kix. Ch. 

Annotations :-- -Refd, Mirchouse v. Rennell (1833), 1 CL & 
Fin. 527. Mentd. Mealy v. Scott (1662), O. Bridg. 229 ; 
Kdes vr. Oxford, Bp. (1667), Vaugh. 18; It. v. Worcester, 
i Jervason & Hinkley (1670), 1 Mod. Rep. 270; 
Thomas v. Sorrell (1673), Freem. K. VB. 85; Hornheo, 
Williamson, Smith & Stone's Petition (1691), 

K. HB. 3313) Shatter v. Friend (1691), 1 

Hareourt v. Fox (1603), 4 Mud. Rep. 167; BR. v. London, 

Bp. (1694), Comb. 300; Owen v. Saunders (1607), 1 ld. 

Raym. 1583; Reynoldson v. Blake (1697), 1 Ld. Raym. 

192; Cole v. Hawkins (1717), 1 Stra. 21; Thornby vc. 

Fleetwood (1720), 1 Stra. 318; Bellamy ov. Burrow 

(1735), Can. temp. Talb. 97; Hoo d. Borkerley v. York, 

Archbp. (1805), 6 Kast. 46; Denn rv. Roake (1826), 5 

B. & C. 7205 Rennell v. Lincoln, Bp. (1827), 7 B. & C. 

113; Osgood v, Nelson (1869), 10 B. & 8. 110; Rumsey 

w. Nicholl (1877), 2 Cc. BP. UW. 170; Robarts vo. London 

Corpn. (1882), 30 W. HR. 637. 


70. -—— ——— Bishop patron in right of his 
see.|-—(1) When an advowson attached to a prebend 
falls vacant, & before filling it up the prebendary 


Freeim. 
Show. 172; 
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b. When patron 18 a lunatic.}—The Crown has a right to present to a benefice of which the patron is a lunatic.-~—Zte 


ITZGERALD (1805), 2 Sch. & Lef. 432.—IR., 
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Sect. 3.—The Crown in relation toh . 
Becks, 2,3 ded. Sect. 4: See the administratrix 

dies, the presentation belo 
nis a bishop & entitled 


& not to the successor, 

(2) Where the pa¥€ht of his sce, if the bishop 
to the living in picancy & before it is filled up, 
dies after the fot the exors. of the bishop shall 
the King & asrEr, J.). 
present (4% the vacancy remains unfilled, not only 

(3)4il after the consecration of the new bishop, 
unyput after restitution of the temporalities, the 







-” Vacancy is still to be supplied by the King or his 


grantee & not by the new bishop (GASELEE, J.). 
—MIREHOUSE v. RENNELL (1833), 1 Cl. & Fin. 
527; 7 Bli. N. S. 2413; 8 Bing. 490; 1 Moo. & 
S. 683; 6 E. KR. 1015, H. L.; affg. 8S. C. sub nom. 
RENNELL v. LINCOLN (BP.) (1827), 7 B. & C. 113. 
Annotations :—-As_to nie Consd. Alston v. Atlay (1837), 

7 Ad. & Kl. 289. d. Edwards v. Exeter, Bp. (1839), 

7 Scott, 652; Howlcy v. Knight (1849), 19 L. J. Q. B. 3; 

¥ord v. Harington (1869), L. Lt. 6 C, P, 282; Walsh v. 

Lincoin, Bp. (1875), Iu. R. 10 C. P. 518. Generally, Mentd. 

Bradburne v, Botfleld (1845), 14 M. & W. 559. 

71. Consecration of new bishop 
& restitution of temporalities.|— MIREHOUSE v. 
RENNELL, No. 70, ante. 

72. Benefice becoming void while 
bishopric vacant.]|—The temporalities of a vacant 
Bishopric are in the hands of the King, till the 
Bishop sues his writ of restitution of the tempo- 














ralities ; & if a benefice become void in the mean- : 


time, the Crown may pres ‘nt to it.—Haz p. TAR- 
RANT (1783), Rom. 119. 

78.—-— Patronage in bishop’s grantee — Death 
of bishop after vacancy.]— (1) An archbishop de- 
vised his options to trustees, regard being had in 
the disposition of them according to their dis- 
cretion, to his eldest son, the husbands of his 
daughters, his present & former chaplains, etc. :— 
Held: this was a personal trust, &, the treasure- 
ship of C. being vacant, one of the trustees might 

resent the other, he being within the description 
in the will. 

(2) In no case docs the ct. grant injunction of 
course, till hearing. 

(3) A surviving trustee can not present himself. 

(4) If the bishop, from whom the Archbishop 
takes the option, dics or is translated before 
vacancy, the option is lost. 

(5) The exors. of the Archbishop cannot present 
after the death of the bishop, though the vacancy 
happened in his lifetime; but the presentation 
falls to the Crown.--VOoTTER v. CHAPMAN (1750), 
Amb. 08; 27 E.R. 61, L. C. 
sa lb :— 4s to (1) Refd. Brown v. H (1805), © 


os. 661; Mirchouse v. Rennell (1833), 7 BH. N. S. 
ae Ate Refd. Walsh v. Lincoln, Bp. (1875), L. KR. 10, 


74. ——— Effect of presentation by stranger -— 
Death or resignation of presentee.} — HINDELTON 
v. THORNEWELL (prior to 1588), cited in Moore, 
K. B. 260; 72 EB. BR. 567. 


75. ——— Effect of presentation by patron | 


before Crown.]—-BEVERLEY v. CANTERBURY 
(ARCHBP.) (1584), Owen, 2; Moore, K. B. 224; 
74 EK. RR. 856. 


ae ner :—~Refd. Barker v. London, Bp. (1790), 1 Hy. 


716. —-— ——— Death of presentee.]—Title to 
present by lapse devolved on the Queen. 


The . 


atron presented one A., who was admitted, : 


tituted, & inducted, & died:—Held: the 
Queen had lost her title to present by lapse.— 


BASKERVILE’s Case (1585), 7 Co. Rep. 28 a; | 


77 E.R. 452. 
Annotations :-—Refd. Winchcombe vc. Winchester, Bp. & 


_ACCLESIASTICAL Law. 


Pulleston (1616), Hob. 165; Comendam'‘s Case, Woodley 

v. Exeter, Bp. & Mannering (1624), Win. 04 J. v. 
Canterbury, Atehbp. (1634), Cro. Car. 354. 

_—— |J—R. v. LINcoLN & 

LigH (1588), Cro. Iliz. 119; 78 E. R. 377; sub 

nom. LINCOLNE’S (Br.) CASE, Owen, 89; sub 

R. v. CLARKE, BLOWER & AUSTIN, 2 Lut. 

1078. 


78. ——— Effect of death of presentee before 
retort ae ae aed & NorRwWICHES (Br.) CASE 
(1590), 1 Leon. 156; 74 E.R. 144. 

ion. — A.-G. v. London Bp. & Lancaster & 


rrr 





Annotatio :—Refd. 

Birch (1693), 4 Mod. Rep. 200. 

79. -——— Within what time Crown must 
present.J|—(1) If title of lapse accrue to the King 
& the patron present, yet the King may present 
at any time as long as that presentee is parson ; 
but if the presentee die or resign before the King 
has presented, the King has now lost his present- 
ment, except the resignation be by covin with an 
intent to take away the King’s title; for the 
King shall not lose it thereby (per CUR.). 

(2) If the King has title by lapse because a 
parson has taken a second benefice ; if the parson 
die or resign the first benefice & the patron present, 
whose presentee resigns upon covin, or dies, the 
King has lost that presentment for lapse is but 
unica et prosimd vice (per CUR.).—CUMBER v. 
CHICHESTER (BP.) & GREEN (1609), Cro. Jac. 
216; 79 I. R. 188; sub nom. COMBER v. CHICHES- 
TER (Bp.), 1 Brownl. 161. 

80. ——— Presentation by Crown without title 
of lapse—Recovery by stranger.|—Rup v. LINCOLN 
(Bp.) (1623), Hut. 66; 128 Bh. RR. 1105. 

Annotations :-—Mentd. Cornwallis v. Hood (1665), Cart. 33; 

Alston v. Atlay (1837), 7 Ad. & El. 289. 

81. Death of King — Right of successor.] 
—lh. v. CANTERBURY (ARCIBP.), No. 2421, post. 

82. By turn—Advowson held in common.|— 
Grocers’ Co. v. CANTERBURY (ARCHBP.), No. 
1958, post. 

83. How effected.]—(1) A presentation by the 
King of a church in right of a ward may be either 
under the Great Seal or the seal of the Ct. of Wards ; 
but if it be not in right of a ward, it must be under 
the Great Seal. 

(2) A lease from the Crown is not void, but 
voidable only, for non-payment of the rent 
according to the reservation.— STEPHENS v. POTTER 
(1627), Cro. Car. 99; 79 B. RB. 688. 
Annotation :-~As to (2) Refd. Doe d. Hayno v. Redforn 
(1810), 12 Kast, 96. 

84. —--— Church in right of ward.]|—STErHEeNns 
v. Potter, No. 83, ante. 

85. In Duchy of Lancaster.]—— ASTILT  ». 
CLARKE (1697), 2 Lut. 1233; 125 E. R. 684. 

Right of presentation where advowson vested In 
Roman Catholic & Protestant jointly.|—Sce No. 
1959, post. 





SUB-SECT. 3.—VISITATORIAL POWER. 

86. Effect of—Whether jurisdiction of courts 
ousted.|—-The French Protestant Church in 
London was founded in 1550 by letters patent of 
the Crown. The pastor, when clected, was pre- 
sented to, & approved & instituted by the Crown. 
The governing body had, apart from the charter 
of incorporation, funds impressed with a trust in 
favour of the pastor. The governing body dis- 
missed the pastor :—Held: this ct. notwithstand- 
ing the rights of the Crown as visitor, had juris- 
diction to see to the performance of the trust, & 
to determine on the validity of the dismissal, & 
the ct., having come to the conclusion that it 
was not justifiable, should grant an injunction 
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to restrain the governing body from hindering 
the pastor in the exercise of his office. 

The visitatorial power of the Crown docs not 
remove the jurisdiction of the ct., or prevent it 
from cxercising its functions in respect of an 
existing trust.—DAUGARS v. Rivaz (1860), 28 
Beav. 233; 20 L. J. Ch. 685; 3 L. T. 109; 24 


t 
| 
1 
1 
j 
| 
{ 
1 
+ 


J. P. 373; 6 Jur. N. S. 854; 8 W. R. 225; 54 


E. R. 8355. 

Annotations :-—RBelfd. 
I. HR. 18 Eq. 28. 
Beav. 621. 


Hayman ev. Rugby 
Mentd. A.-G. v. Duugars (1864), 33 


SuB-SEcT. 4.—ROYAL PECULIARS. 


87. Royal foundation— Priory translated into 
deanery—No prejudice to founder—Presentation & 


visitation.]|—TRINITY CHAPEL, DUBLIN (DEAN) ». | 


DUBLIN (ARCHBP.) (1723), 8 Mod. Rep. 183; 
Fortes. Rep. 329; 88 I. R. 134, H. L. 

88. Monastery converted into deanery.|— 
CoMBE v. DE LA BERB, No. 1548, post. 

89. Subject only to the Crown — Independent 
of Archbishop.]—A Royal Peculiar is in no degree 
subject to the Archbishop; it is independent of 
him: it is out of his province in point of juris- 
diction as much as the province of York or of 
Dublin: it is co-ordinate (Sux JONUN NICHOLL).— 
CROWLEY v. CROWLEY (1744), 3 Hag. Ecc. 758, n. ; 
162 K. R. 1335. 

90. ———.|—CoMBE v. DE LA Bere, No. 1513, 
post. 





Sect. 4.—CONSTITUTION OF THE CHURCH 
INTO PROVINCES. ° 
SUB-SECT. 1.—ARCHBISHOPS. 
A. In General. 


91. Dignitaries of the church.|—BovuaiTon v. 

GousLEY (1599), Cro. Eliz. 668; 78 EK. 1. 902. 
92. Power of dispensation-——Compared with 

papal power.] 

v. COVENTRY & LICHFIELD (Br.) (10617), EHlob. 

140; Moore, K. B. $98; 80 Ico. R. 2903 sub nom. 

COLT v. GLOVER, 1 Roll. Rep. 4513 sub nom. 

CoLt’s Casx, Jenk. 300, Kix. Ch. 

Annotations :— . Edes v. Oxford, Bp. (1667), Vaugh. 18 ; 
Thoinas v. Sorrell (1673), Freem. K. 13. 85; It. vo. Loudon, 
Bp. & Lancaster (1694), Comb. 300 ;) Keynoldson v. Biake 
(1697), 1 Ld. Raym. 102. Mentd. Manby v. Scott (1662), 
O. Bridg. 229; RR. v. Worcester, Bp., Jervason & Hinkley 

1 Mod. Rep. 276; Shatter v. Friend (1690), 1 Show. 

Hornbee’s Petn. (1691), Freom. K. B. 331; Harcourt 

v. Fox (1693), 4 Mod. Rep. 167 ; Owen v. Saunders (1697), 

1 ‘ om lee 158; Thornby v. Flectwood (1720), 1 Stra. 

Se, Bellamy v. Burrow (1736), 


Cas. temp. Talib. 97; 
toe d. Borkeley v. York, Archbp. (1805), 6 Kast, 86; 
Denn d. Nowell v. Roake (1826), 6 B. & C. 720; Mire- 
house v. Rennell (1832), 8 Bing. 490; Ite Gibbs (1845), 
51. T. O. 8. 4753 epood ve. Nelson (1869), 10 B. & SN. 
119; Rumsey v. Nicholl (1877), 2 C. P. D. 179; Kobarts 
v. London Corpn. (1882), 30 W. R. 637. 





School (1874), ° 


231 


96. ——— Exercise of diocesan jurisdiction sede 
vacante.|—_GRANGE v. DENNY, No. 204, post. 
. Over bishops of province.]—CH&ESsTER’S 
(Bp,) Casg, No. 99, post. 
Election of bishop—Confirmation.}]—Sce Sect. 5, 
sub-sect. 1, post. 





B. Judicial Jurisdiction. 

98. Proceeding against bishop—In matter of 
lay cause.|—'The bishop of Durham imprisoned 
one for a lay cause ; whereupon the Archbishop 
of York, as his sovereign, cited him to appear 
before him to answer for that imprisonment ; 
whercupon complaint being made to the King in 
Parliament, the matter was heard there, & the 
Archbishop submitted himself to the King’s 
grace, & was fined 4,000 marks.—ANON. (prior to 
1596), Cro. Eliz. 484; 78 EK. BR. 736. 

99. —-—— Offence cognisable by temporal 
court.|— (1) The Archbishop has a power over his 
suffragans, & may deprive them for an offence 
committed against the spiritual duties of their 
oflice ; (2) but if the libel also contain charges of 
a nature cognisable by the Temporal Courts, a 
prohibition shall go as to those charges.— 
CHESTER's (Bp.) Casr (1699), 5 Mod. Rep. 433 ; 
87 HE. R. 749; sub nom. Sr. DAvID’s (BP.) v. 
Lucy, Carth. 484; Holt, K. B. 651; 1 Id. 
Raym. 447; 1 Salk. 134. 

Annotations :—As to (1) Folld. Read ». Tdincoln, Bp. (188), 

14 P, D. 88. Aa to (2) Consd. Ie York, fean (1841), 

2 Q. B. 1. - Rio Tristram, [1902] 1 K. 138. 

816. Generally, Mentd. Middleton wv. Crofia (1736), 2 

Atk. 6503; Marsden v. Wardle (1854), 2 W. R. 455; 

Shepherd ‘v. Payne (1863), 9 Jur. N. &. 354; 

arent, (1866), 15 W. R. 133; MecCeoath v. Geraghty 

(1866), 15 W. R. 127; Boyd »v, Phillpotts (1874), lL. ht. 

. & K. 297; Combo v. Do La Boro (1881), 6 P. D. 
157; ite Haigh with Aspull, Now Parish, [1919] P. 143. 


Blane v. 











100. Ecclesiastical offence.} -— ClUESTER’S 
(Be.) CasE, No. 99, ante. 
101. -J]—The Bishop of Lincoln was 


cited to appear before the Archbishop of Canter- 
bury to answer tho charge of having been guilty 
Of illegal practices in the conduct of divine service. 
The bishop appeared under protest denying 


COMMENDAM CASE, Cout & GLOVER ‘that the archbishop had jurisdiction to try a 


bishop of the Province of Canterbury, & affirming 
that the proper tribunal was the archbishop 
& other bishops of the province assembled in 
Convocation or otherwise :—J/ield: the = arch- 
bishop sitting alone or with assessors had juris- 
diction to entertain the charge.--READ v. LIN- 
COLN (Br.) (1889), 14 P. D. 88; 61 LL. TT. 403 ; 
Roscoe's Rep. 1. 

Annotation :-—Moentd. Marshall v. Graham, Bell v. Graham, 

[1907] 2 K. 1. 172. 

102. Refusal to exercise—Whether appeal lies.] 
—-The archbishop has jurisdiction to cite a bishop 
in respect of ecclesiastical offences, & an appeal 
lies to Her Majesty in Council from his refusal 


| to exercise such jurisdiction.—KHz p. REAp (1888), 


(13 P. D. 221; 58 L. J. P. C. 323 sub nom. Reap 


93. Rights in respect of peculiars—On death | 


2f intestate owning property therein.] —TuLL v. 
OSBERSON (1662), 1 Sid. 90; 82 E. R. 989. 


94. Jurisdiction — Provincial & diocesan.] — . 


GRANGE v. DENNY, No. 204, post. 
95. Whether acts void or voidable.| 








——WRIGHTON v. BROWNE (1685), 3 Lev. 211; 83 | 


E. R. 655. 
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©. ** Lord Primate of All Ireland’? : 
‘——~Tille held by Arehbishot oo Armagh.) 
—A net in 1849 for the : 


ent made 
benefit of the Church*of Ireland gave . of Lord Prima 


| 
| 


: @ power of appointing new _trustces | 

to the “ Lord Primate of All Ireland ”’ , 
for the time being :— 
: of appointment was still exercisa 
the Archbishop of Armagh, as the title 
of All Ireland was not, 


59 I. T. 4 


v. CANTERBURY (ARCHBP.), 000 ; 
T. L. R. 741, P. C. 
103. Power of deprivation -— Common law 


: power.|—CHESTER’S (Be.) Caspr, No. 09, ante. 


104. To determine lecturer’s right to place— 
Though licence necessary.|— The Archbishop or 


| bishop must license a lecturer; but they cannot 


determine his right to the place.--StT. BARTHOLO- 
MEW’'S (CHURCHWARDENS) CASE (1700), 3 Salk. 


ee oe = —_— = = te ae 


; by the Irish Church Act, 1869, taken 
away froin the Archbishops of Armagh. 
—He MARSHAL BERKESFORD’s TRUAT 
Funnp, ALDENHAM (LOR)) ov. ARMAGH 
aaa (1917), 38 T. Li. HR. 208,-- 
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Sect. 3.—The Crown in relation to 
sects.2,3 &4. Sect.4: § 


REE 1 fy eR Re laden et ea SR AE AT 


dies, the presentation belo 
& not to the successor, fron is a bishop & entitled 
(2) Where the pa¥€ht of his sce, if the bishop 
to the living in fidcancy & before it is filled up, 
dies after the ot the exors. of the bishop shall 
the King & asenze, J.). 
present /{r the vacancy remains unfilled, not only 
(3)«il after the consecration of the new bishop, 
uyput after restitution of the ier pee herey- the 
e King or his 
grantee & not by the new bishop (GASELEE, J.). 
——MIREHOUSE v. RENNELL (1833), 1 Cl. & Fin. 
527; 7 Bli. N. S. 241; 8 Bing. 490; 1 Moo. & 
S. 683; 6H. R.1015,H. L.; affy. 8. C. sub nom. 


RENNELL v. LINCOLN (BP.) (1827), 7 B. & C. 113. 
Annotations :—As_ to (3) Consd. Alston wv. Atlay (1837), 
7 Ad. & Kl. 289. Refd. Edwards v. Excter, Bp. (1839), 
7 Scott, 652; Howilcy v. Knight (1849), 19 L. J. Q. B. 3; 
Ford v. Harlington ae . 5 C. P. 2823; Walsh »v. 
Lincoln, Bp. (1875), l.. R. 10 C. P. 618. Generally, Mentd. 
Bradburne v, Botfield (1845), 14 M. & W. 559. 
71. Consecration of new bishop 
& restitution of temporalities.|—— MIREHOUSE v. 
RENNELL, No. 70, ante. 
A Benefice becoming void while 
bishopric vacant.|—'The temporalities of a vacant 
Bishopric are in the hands of the King, till the 
Bishop sues his writ of restitution of the tempo- 
ralities ; & if a benefice become void in the mean- 
time, the Crown may present to it.—Ea p. TAR- 
RANT (1783), Rom. 119. 
78.-——— Patronage in bishop’s grantee — Death 
of bishop after vacancy.|— (1) An archbishop de- 
vised his options to trustees, regard being had in 
the disposition of them according to their dis- 
cretion, to his eldest son, the husbands of his 
daughters, his present & former chaplains, etc. :— 
Held: this was a personal trust, &, the treasure- 
ship of C. being vacant, one of the trustees might 
resent the other, he being within the description 
in the will. 
(2) In no case does the ct. grant injunction of 
course, till hearing. 
(3) A surviving trustee can not present himsclf. 
(4) 1f the bishop, from whom the Archbishop 
takes the option, dics or is translated before 
vacancy, the option is lost. 
(6) The exors. of the Archbishop cannot present: 
after the death of the bishop, though the vacancy 
happened in his lifetime; but the presentation 
falls to the Crown.—VOTTER v. CIIAPMAN (1750), 
Amb. 98; 27 E. R. 6], L. C. 
ecrrohatrs ‘As to (1) Refd. Brown v. H (1803), 8 


61; Mirchouse o, Rennell (1833), 7 Hli. N. S. 241. 
ee Refd. Walsh v. Lincoln, Bp. (1875), L. lt. 10, 
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74. -—— Effect of presentation by stranger — 
Death or resignation of presentee.] — RINDELTON 
v. 'THORNEWELL (prior to 1588), cited in Moore, 
K. B. 260; 72 EB. R. 567. 


75. ——— Effect of presentation by patron 
before Crown.|— BEVERLEY v. CANTERBURY | 
(ARCHBP.) 


A Ne Owen, 2; Moore, K. B. 224; 
74 E.R. 856. 


Annotation :—Refd. Barker v. London, Bp. (1790), 1 Hy. 


Bl. 412. 
76. ——- ——— Death of presentee.]—Title to 
present by lapse devolved on the Queen. The 


patron presented one A., who was admitted, 
instituted, & inducted, & died:—Held: the 
Queen had lost her title to present by lapse.— 
BASKERVILE’s Case (1585), 7 Co. Rep. 28 a; 
77 EB. R. 452. 

Annotations :-~——Refd. Winchcombe ¢. Winchester, Bp. & 


eee 


_dleeaueesintstis Law. 


Pulleston (1616), Hob. 165 ; Comendam'‘s 
v. Kxeter, B 
Canterbury, 


Case, Woodley 
p. & Mannering (1624), Win. 94 KR. v. 
Archbp. (1634), Cro. Car. 354. 

77. + 2%. vw. Lincorn & 
LIGH (1588), Cro. Eliz. 119; 78 EK. R. 377; sub 
nom. LINCOLNE’S (Bp.) CASE, Owen, 89; sub 
none R. v. CLARKE, BLOWER & AUSTIN, 2 Lut. 
1078. 

78. —— Effect of death of presentee before 
recat a ee aed & NoORWICHES (BP.) CASE 
(1590), 1 Leon. 156; 74 E. BR. 144. 

Annotation :—Retd. A.-G. v. London Bp. & Lancaster & 

Birch (1693), 4 Mod. Rep. 200. 

79. —— Within what time Crown must 

resent.|—-(1) If title of lapse accrue to the King 

the patron present, yet the King may present 
at any time as long as that presentee is parson ; 
but if the presentee die or resign before the King 
has presented, the King has now lost his present- 
ment, except the resignation be by covin with an 
intent to take away the King’s title; for the 
King shall not Jose it thereby (per CurR.). 

(2) If the King has title by lapse because a 
parson has taken a second benefice ; if the parson 
dic or resign the first benefice & the patron present, 
whose presentec resigns upon covin, or dies, the 
King has lost that presentment for lapse is but 
unica ct prosimd vice (per CUR.).—CUMBER v. 
CHICHESTER (Bp.) & GREEN (1609), Cro. Jac. 
216; 79 I. R. 188; sub nom. COMBER v. CHICHES- 
TER (Bp.), 1 Brownl. 161. 

80. ——— Presentation by Crown without title 
of lapse—Recovery by stranger.|——-RupD v. LINCOLN 
(Bp.) (1623), Tlut. 66; 123 BE. R. 1105. 

Annotations :-—Mentd. Cornwallis v. Hood (1665), Cart. 33 ; 

Alston v. Atlay (1837), 7 Ad. & El. 289. 


81. Death of King— Right of successor.] 
—li. v. CANTERBURY (ARCHBP.), No. 2421, post. 

82. By turn—Advowson held in common.]| — 
GROCERS’ Co. v. CANTERBURY (ARCHBP.), No. 
1958, post. 

88. How effected.|—(1) A presentation by the 
King of a church in right of a ward may be either 
under the Great Scal or the seal of the Ct. of Wards ; 
but if it be not in right of a ward, it must be under 
the Great Seal. 

(2) A lease from the Crown is not void, but 
voidable only, for non-payment of the rent 
according to the reservation._-STEPHENS v. POTTER 
(1627), Cro. Car. 99; 79 Ki. BR. 688. : 
Annotation :—As to (2) Refd. Doc d. Hayne v. Redfern 
(1810), 12 Kast, 96. 

84, ——— Church in right of ward.]—Struernens 
v. Potrer, No. 83, ante. 

85. In Duchy of Lancaster.|— Astin, v. 
CLARKE (1697), 2 Lut. 1233; 125 1. R. 684. 

Right of presentation where advowson vested in 
Roman Catholic & Protestant jointly.|-—See No. 
1959, post. 








SUB-SECT. 3.—VISITATORIAL POWER. 


86. Effect of—-Whether jurisdiction of courts 
ousted.}— The French Protestant Church in 
London was founded in 1550 by letters patent of 
the Crown. The pastor, when elected, was pre- 
sented to, & approved & instituted by the Crown. 
The governing body had, apart from the charter 
of incorporation, funds impressed with a trust in 
favour of the pastor. The governing body dis- 
missed the pastor :—Held: this ct. notwithstand- 
ing the rights of the Crown as visitor, had juris- 
diction to see to the performance of the trust, & 
to determine on the validity of the dismissal, & 
the ct., having come to the conclusion that it 
was not justitlable, should grant an injunction 
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to restrain the governing body from hindering 
the pastor in the exercise of his office. 

The visitatorial power of the Crown does not 
remove the jurisdiction of the ct., or prevent it 


from exercising its functions in respect of an! 


existing trust.—DAUGARS v. Rivaz (1860), 28 
Beav. 233; 29 L. J. Ch. 685; 3 L. T. 109; 24 


J. P. 373; 6 Jur. N. S. 854; 8 W. R. 225; 54 


E. R. 355. 


ns ee 


School (1874). _ 


Annotations :—Refd. Hayman v. Rugby 
a Eek aay Eq. 28. Mentd. A.-G. v. Daugars (1864), 33 | 


SUB-SECT, 4.—ROYAL PECULIARS. 
87. Royal foundation— Priory translated into 


deanery—No prejudice to founder—Presentation & | 


visitation.|—-TRINITY CHAPEL, DUBLIN (DEAN) v. 
DUBLIN (ARCHBP.) (1723), 8 Mod. Rep. 183; 
Fortes. Rep. 829; 88 E. R. 134, H. L. 

; Monastery converted into deanery.|— 
CoMBE v. DE LA BERE, No. 1543, post. 

89. Subject only to the Crown — Independent 
of Archbishop.]——A Royal Peculiar is in no degree 
subject to the Archbishop; it is independent of 
him: it is out of his province in point of juris- 
diction as much as the province of York or of 
Dublin: it is co-ordinate (Sm JOHN NICHOLL).— 
CROWLEY v. CROWLEY (1744), 3 Hag. Ecc. 758, n. ; 
162 BE. R. 1335. 

-|—CoMBE v. DE LA BER, No. 1543, 








post. 


Sect. 4.—CONSTITUTION OF THE CHURCH 
INTO PROVINCES. . 
SUB-SECT. 1.—ARCHBISHOPS. 
A. In General. 


91. Dignitaries of the church.]—BovuaIITON v. 
GOUSLEY (1599), Cro. Hliz. 6683; 78 KE. It. 902. 

92. Power of dispensation—Compared with 
papal power.}—COMMENDAM (CASE, COLT &% GLOVER 
v. COVENTRY & LICHFIELD (Bp.) (1617), Hob. 
140; Moore, K. B. 898; $0 EK. RR. 2003 sub nom. 
CoLr v. GLOVER, 1 Koll. Rep. 4513 sub nom. 
CoLt’s Cask, Jenk. 300, Ex. Ch. 
Annotations :-—Reld. Edes v. Oxford, Bp. (1667), Vaugh. 18 ; 

Thomas v. Sorrell (1673), Freem. K. B. 85; RR. v. London, 
Bp. & Lancaster (1694), Comb. 300; Rteynoldson v. Bluke 
(1697), 1 Ld. Raym. 192. Mentd. Manby v. Scott (1662), 
0. Bridg. 229; WR. v. Worcester, Bp., Jervason & Hinkley 
(1670), 1 Mod. Rep. 276; Shatter v. Friend (1690), 1 Show. 
172; Hornbee’s Petn. (1691), Freom. K. B. 3: 
v. Fox (1693), 4 Mod. Rep. 167 ; Owen v. Saunders (1697), 
1 Ld. om bee 158; Thornby v. Fleetwood (1720), L Stra. 
318; Bellamy v. Burrow (1736), Cas. temp. Talb. 97; 
Roe d. Berkeley v. York, Archbp. (1805), 6 FEust, &6; 
Denn d. Nowell v. Roako (1826), 5 B. & C. 7203 Mire- 
house v. Rennell (1832), 8 Bing. 490; Ite Gibbs (1845), 
5 L. T. O. 8S. 475: Osgood v. Nelaon (1869), 10 B. & S. 
119; Rumsey v. Nicholl (1877), 2 C. P. D. 179; Robarts 
v. London Corpn. (1882), 30 W. KH. 637. 


| GOLN (Bre.) (1889), 14 P. D. 88; 


.33l; Harcourt : 


93. Rights in respect of peculiars—-On death | 


>f intestate owning property therein.] — TULL v. 
OSBERSON (1662), 1 sha. 90; 82 BK. R. 989. 

94. Jurisdiction — Provincial & diocesan.) —— 
GRANGE v. Denny, No. 204, post. 

95. Whether acts void or voidable.] 
——WRIGHTON v. BROWNE (1685), 3 Lev. 211; 83 
E. R. 655. 
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96. Exeroise of diocesan jurisdiction sede 
vacantec.|— GRANGE v. DENNY, No. 204, post. 
. Over bishops of province.]—CHESTER’S 
(Br.) Case, No. 99, post. 
Election of bishop—Confirmation.]—See Sect. 5, 
sub-sect. 1, post. 








B. Judicial Jurisdiction. 

98. Proceeding against bishop—-In matter of 
lay cause.|—-The bishop of Durham imprisoned 
one for a lay cause 3; whereupon the Archbishop 
of York, as his sovereign, cited him to appear 
before him to answer for that imprisonment ; 
whereupon complaint being made to the King in 
Parliament, the matter was heard there, & the 
Archbishop submitted himself to the King’s 
grace, & was fincd 4,000 marks.—ANON. (prior to 
1596), Cro. Mliz. 484; 78 E. R. 736. 

99. ——-- Offence cognisable by temporal 
court.|— (1) ‘The Archbishop has a power over his 
suffragans, & may deprive them for an offence 
committed against the spiritual duties of their 
office ; (2) but if the libel also contain charges of 
a nature cognisable by the Temporal Courts, a 
prohibition shall go as to those charges.— 
CHESTER’s (Br.) CASE (1699), 5 Mod. Rep. 433; 
87 BE. R. 749; sub nom. Sr. Davin's (Br.) v. 
Lucy, Carth. 484; Ilolt, K. B. 651; 1 Ld. 
Raym. 447; 1 Salk. 134. 

Annotations :—~A8 to (1) Folld. Read ». Lincoln, Bp. (1889), 

14 PB. D. 88 As tv (2) Consd. Re York, Dean revins 

2Q. B. 1. Refd. ht. iv. Tristram, $ 


a s 1902) 1 K. RB. 
816. Generally, Mentd. Middicton v. Crofts (1736), 2 
650; Marsden v. Wardlo tae 2 WwW. RF. 


. 455 5 
Shepherd v. Payne (1863), 9 Jur. N. 8. 354; Blane »v. 
Geraghty (1866), 15 W. Kt. 133; McGeath v. Geraghty 
(1866), 15 W. R Boyd v. Phillpotts (1874), T. Ht. 
4 A. & K. 297; Combo v. Do La Bere (1881), 6 TP, D. 
157; Ite Haigh with Aspull, New Parish, [1919] P. 143. 

100. Ecclesiastical offence.] -— CimsTER’s 
(Be.) Case, No. 99, ante. 

101. —— -l—The Bishop of Lincoln was 
cited to appear before the Archbishop of Canter- 
bury to answer the charge of having been guilty 
of illegal practices in the conduct of divine service. 
The bishop appeared under protest denying 
that the archbishop had jurisdiction to try a 
bishop of the Province of Canterbury, & affirming 
that the proper tribunal was the archbishop 
& other bishops of the province assembled in 
Convocation or otherwise :—ZIJ/eld > the arch- 
bishop sitting alone or with assessors had juris- 
diction to entertain the charge.—READ »v, LIN- 
6L LL. T. 408 ; 


e 
e as . 








Roscoc’s Rep. 1. 
zinnotation :-—Mentd. Marshall v. Graham, Bell v. Graham, 
j1907; 2 K. 1B. LY. 

102. Refusal to exercise —Whether appeal lies.] 
—'The archbishop has jurisdiction to cite a bishop 
in respect of ecclesiastical offences, & an appeal 
lies to Her Majesty in Council from his refusal 
to exercise such jurisdiction.— Faz p. READ (1888), 
13 P. D. 221; 58 L. J. P. C. 823 sub nom. READ 
v. CANTERBURY (ARCHBP.) 50 L. T. 909; 4 
T. 1. RR. 741, P. C. 

103. Power of deprivation —- Common law 
power. |—CHESTER’S (pP.) CASE, No. 09, ante. 

104. To determine lecturer’s right to place— 
Though licence necessary.]|— The Archbishop or 
bishop must license a lecturer; but they cannot 
determine his right to the place.— St. BARTHOLO- 
MEW’S (CHURCILWARDENS) CASE (1700), 3 Salk. 


—--=—- ne ee ee _ 


by the Irish Church Act, 1869, taken 
away from the Archbishops of Armagn. 
MARSHAL BERESFORD’SH TRUST 
Fuxp, ALDENHAM (LORD) v. ARMAGH 
(AncuBe.) (1917), 33 T. L. R. 208.— 
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Pulleston (1616), Hob. 165; Comendam's Case, Woodley 
-sccl. oub-sect, 1, A. & B.) 


v. Exetor, Bp. & Mannering (1624), Win. 94 RK. v. 
Canterbury, Archbp. (1634), Cro. Car. 354. 








dies, the presentation belo ws to the administratrix | 77. — |—R. v. Lincotn & 
& not to the successor ; : Lian (1588), Cro. Eliz. 119; 78 E. R. 377; sub 

(2) Where the Pao, pron is a bishop & entitled | nom. Linco.nn’s (Br.) Cask, Owen, 89; sub 
to the living 10 Drincknght of his sce, if the bishop | nom. R. v. CLARKE, BLOWER & AUSTIN, 2 Lut. 
dies after the pecter,acancy & before it is filled up, | 1078. 






“hot the exors. of the bishop shall 
vet \UASELEE, J.). 

~ PIF the vacancy remains unfilled, not only 
r Peal after the consecration of the new bishop, 
-Yjut after restitution of the temporalities, the 
PP vacancy is still to be supplied by the King or his 


78. —— Effect of death of presentee before 
ret Trae eTe & Norwicurs (Br.) CASE 
(1590), 1 Leon. 156; 74 EB. R. 144. 

Annotation :—Retd. A.-G. v. London Bp. & Lancaster & 

Birch (1693), 4 Mod. Rep. 200. 

79. ——— Within what time Crown must 






grantee & not by the new bishop (GASELEE, J.). 
—MIREHOUSE v. RENNELL (1833), 1 Cl. & Fin. 
527; 7 Bli. N. S. 241; 8 Bing. 490; 1 Moo. & 
S. 683; 6H. lt. 1015, H.L.; affg. 8. C. sub nom. 
RENNELL v. LINCOLN (BP.) (1827), 7B. & C. 113. 


Annotations :-—-As to (3) Oonsd. Alston v. Atlay eon 
7 Ad. & Ki. 289. d. Kdwards v. Excter, Bp. (1839), 
7 Scott, 652; Mowley v. Knight (1840), 19 L. J. Q. B. 3; 
Ford ©. Harington (1869), L. R. 5 C 


3. DP. 282: Walsh ». 
Lincoln, Bp. (1875), L. R. 10 C. P. 618. Generally, Mentd. 


Bradburne v. Botfield (1845), 14 M. & W. 559. 

71. Consecration of new bishop 
& restitution of temporalities.|-MIrEHOUSE v. 
RENNELL, No. 70, ante. 

72. Benefice becoming void while 

bishopric vacant.|—The temporalities of a vacant 
Bishopric are in the hands of the King, till the 
Bishop sues his writ of restitution of the tempo- 
ralities ; & if a benefice beco:ne void in the mean- 
time, the Crown may present to it.—Ha p. Tar- 
RANT (1783), Rom. 119. 
Patronage in bishop’s grantee — Death 
of bishop after vacancy.]— (1) An archbishop de- 
vised his options to trustees, regard being had in 
the disposition of them according to their dis- 
cretion, to his cldest son, the husbands of his 
daughters, his present & former chaplains, etc. :— 
Held: this was a personal trust, &, the treasure- 
ship of C. being vacant, one of the trustees might 
resent the other, he being within the description 
In the will. 

(2) In no case does the ct. grant injunction of 
course, till hearing. 

(3) A surviving trustee can not present himself. 

(4) If the bishop, from whom the Archbishop 
takes the option, dies or is translated before 
vacancy, the option is lost. 

(5) The exors. of the Archbishop cannot present 
alter the death of the bishop, though the vacancy 
happened in his lifetime; but the presentation 
falls to the Crown.— POTTER v. CHAPMAN (1750), 
Amb. 98; 27 EH. R. 61, L. C. 
ainnotations :—<As to (1) Refd. Brown v. Higgs (1803), 8 

Ves, 661; Mirvhouse v, Reunell (1833), 7 Bi. N.S. 242. 
a Eig Refd. Walsh e. Lincoln, Bp. (1875), L. BR. 10, 
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74, ——~ Effect of presentation by stranger — 
Death or resignation of presentee.] — RINDELTON 
v. ‘THORNEWELL (prior to 1588), cited in Moore, 
K. B. 260; 72 EB. R. 567. 

75. -———_ Effect of presentation by patron 
before Crown.|-— BEVERLEY v. CANTERBURY 
(ARCHBP.) (1584), Owen, 2; Moore, K. B. 224; 
74K. RR. 856. 

Annotation is—~Refd. Barker v. London, Bp. (1790), 1 Hy. 


76. -——— -~——— Death of presentee.]|—Title to 
present by lapse devolved on the Queen. The 


satron presented one A., who was admitted, ; 


tituted, & inducted, & died :—Held: the 
Queen had lost her title to present by lapse.— 
BASKERVILE'’s CASE (1585), 7 Co. Rep. 28 a; 
77 BK. R. 452. 
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present.|—(1) If title of lapse accrue to the King 
& the patron present, yet the King may present 
at any time as long as that presentce is parson ; 
but if the presentee die or resign before the King 
has presented, the King has now lost his present- 
ment, except the resignation be by covin with an 
intent to take away the King’s title; for the 
King shall not lose it thereby (per CurR.). 

(2) If the King has title by lapse because a 
parson has taken a second benefice ; if the parson 
die or resign the first benefice & the patron present, 
whose presentece resigns upon covin, or dies, the 
King has lost that presentment for lapse is but 
unich et prosimd vice (per CUR.).—CUMBER Uv. 
CHICHESTER (BP.) & GREEN (1609), Cro. Jac. 
216; 79 E. R. 188; sub nom. COMBER v. CHICHES- 
TER (Bpe.), 1 Brownl. 161. 

80. ——- Presentation by Crown without title 
of lapse— Recovery by stranger.|—RupD v. LINCOLN 
(Brp.) (1623), Tut. 66; 1238 i. R. 1105. 


Annotations :~-Mentd. Cornwallis »v. Pood (1665), Cart. 33; 


Alston v, Atlay (1837), 7 Ad. & El. 2 

81. Death of King — Right of successor.] 
—K. v. CANTERBURY (ARCHBP.), No. 2421, post. 

82. By turn—Advowson held in common.]|— 
GRocERS’ Co. v. CANTERBURY (ARCHBP.), No. 
1958, post. 

83. How effected.]—(1) A presentation by the 
King of a church in right of a ward may be either 
under the Great Seal or the seal of the Ct. of Wards; 
but if it be not in right of a ward, it must be under 
the Great Scal. 

2) A lease from the Crown is not void, but 
voidable only, for non-payment of the rent 
according to the reservation.—STEPIIENS v. POTTER 
(1627), Cro. Car. 99; 79 KE. R. 688. 
Annotation :—As to (2) Refd. Doe d. Hayno v. Redfern 

(1810), 12 Kast, 96. 

84. ——— Church in right of ward.]—Srernens 
». PotTrer, No. 83, ante. 

85. In Duchy of Lancaster.| — AsTILL 
CLARKE (1697), 2 Lut. 1233; 125 IK. RR. 684. 

Right of presentation where advowson vested in 
Roman Catholic & Protestant jointly.|—See No. 
1959, post. 
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SUB-SECT. 3.—VISITATORIAL POWER. 

86. Effect of-—Whether jurisdiction of courts 
ousted.|— The French Protestant Church in 
London was founded in 1550 by letters patent of 
the Crown. The pastor, when elected, was pre- 
sented to, & approved & instituted by the Crown. 
The governing y had, apart from the charter 
of incorporation, funds impressed with a trust in 
favour of the pastor. The governing body dis- 

i the pastor :—Held: this ct. notwithstand- 
ing the rights of the Crown as visitor, had juris- 


| diction to see to the performance of the trust, & 


to determine on the validity of the dismissal, & 


the ct., having come to the conclusion that it 
Annolations :--Reld. Winchcombe v. Winchester, Bp. & | 


was not justifiable, should grant an injunction 
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to restrain the governing body from hindering 
the pastor in the exercise of his office. 

e visitatorial power of the Crown does not 
remove the jurisdiction of the ct., or prevent it 
from exercising its functions in respect of an 
existing trust.—DAUGARS v. Rivaz (1860), 28 
Beav. 233; 29 L. J. Ch. 685; 3 L. T. 109; 24 
J. P. 873; 6 Jur. N. S. 854; 8 W. RB. 225; 54 
E. R. 355. 
Annotations :—Refd. 


I. R. 18 Eq. 28. 


e A.-G. e J 1864 9 5 
Wear Ge. Mentd vw Daugars ( ) 


Sub-sEcr 4.—ROYAL PECULIARS. 


87. Royal foundation-—— Priory translated into 
deanery—No prejudice to founder—Presentation & 
visitation.)—TRINrry CHAPEL, DUBLIN (DEAN) v. 
DUBLIN (ARCHBP.) (1723), 8 Mod. Rep. 183; 
Fortes. Rep. 329; 88 E. R. 134, H. L. 

. Monastery converted into deanery.|— 
COMBE v. DE LA Bere, No. 1543, post. 

89. Subject only to the Crown — Independent 
of Archbishop.]—A Royal Peculiar is in no degree 
subject to the Archbishop; it is independent of 
him: it is out of his province in point of juris- 
diction as much as the province of York or of 
Dublin: it is co-ordinate (Sut JonN NICHOLL).— 
CROWLEY v. CROWLEY (1744), 3 Hag. Kec, 758, n. ; 
162 E.R. 1335. 

90. ———.]—CoMBE v. Dr LA Bere, No. 1513, 
post. 





Sect. 4.—CONSTITUTION OF THE CHURCH 
INTO PROVINCES. . 
SUB-SECT. 1.—ARCHBISHOPS. 
A. In General. 


91. Dignitaries of the church.|—L0ouanron v. 
GOUSLEY (1599), Cro. Hliz. 663; 78 K. It. 902. 
92. Power of dispensation-—-Compared with 


Hayman ov. Rugby School (1874), : é . 
lay cause.]—The bishop of Durham imprisoned 


° 
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96. ——— Exercise of diocesan jurisdiction sede 
vacante.|— GRANGE v. Denny, No. 204, post. 

97. Over bishops of province.]—CHESTER’S 
(Br,) Case, No. 99, post. 

Election of bishop—Confirmation.]—See Sect. 5, 
sub-sect. 1, post. 





B. Judicial Jurisdiction. 
98. Proceeding against bishop—In matter of 


. one for a lay cause 3 whereupon the Archbishop 
i of York, as his sovereign, cited him to appear 
‘ before him to answer for that imprisonment ; 


-_— 


papal power.]}—COMMENDAM CASE, COLT & GLOVER | 


v COVENTRY & LICHFIELD (Bp.) (1617), Hob. 

140; Moore, K. B. 898; 80 KH. RR. 2903 sub nom. 

CoLt v. GLOVER, 1 Roll. Rep. 4513 sub nom. 

COL?’s CASE, Jenk. 300, Ex. Ch. 

Annotations :-—Reld. Kudos v. Oxford, Bp. (1667), Vaugh. 18 ; 
Thomas v. Sorrel] (1673), Freem. K. B. 85; 1. vo. London, 
Bp. & Lancaster (1694), Comb. 300; Reynoldson v. Blake 
(1697), 1 Ld. art fa 192. Mentd. Manby v. Scott (1662), 
Q. Bridg. 229; KR. v. Worcester, Bp., Jorvason & Hinkley 
oe Mod. Rep. 276; Shatter v. Friend (1 hy Pe Show. 


172; Hornbee’s Petn. (1691), Freom. K. B. 331 ; Harcourt 
v. Fox (1693), 4 Mod. Rep. 167 ; Owen v. Saunders (1697), 
1 Ld. Raym. 158; Thornby v. Fleetwood (1720), 1 Stra. 


318; Bellamy ». Burrow (173), Cas, temp, Yalb. 97; ! 
Dp 


Roe d. Berkeley v. York, Archbp. (1805), 6 East, 46; 

Donn d. Nowell v. Roake (1826), 5 B. & C. 720; Mire- 

house v. Rennoll (1832), 8 Bing. 490; Re Gibbs (1845), 

6 LL. T. O. 8. 4753 Osgood v. Nelson (1869), 10 B. & 5S. 

119; Rumaey v. Nicholl (1877), 2 C. P. D. 179; Robarts 

v. London Corpn. (1882), 30 W. R. 637. 

98. Rights in respect of peculiars—On death 
of intestate o property therein.]—TuLt. v. 
OSBERSON (1662), 1 Sid. 90; 82 E. R. 989. 

04. Jurisdiction — Provincial & diocesan.] —~ 
GRANGE v. Denny, No. 204, post. 

95. Whether acts void or voidable.| 
Pr ae v. BROWNE (1685), 3 Lev. 211; 83 
vo e 
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PART III. SECT. 4, SUB-SECT. 1.—A. 
sc. “ Lord Primate of Au Ireland ’”’ 
veAbishon a A 


ee Lord 


-—Tille held by A rmagh.) . of 
—-A settlement made in 1849 for the : the Archbisho 
benefit of the Church’of Ireland gave . of Lord Prima 


a power of appolnting now trustecs 

' to the timate of All Ireland ”’ 
{ for the time being :—J/eld;: the 
appointment was still exercisa 

of Armagh, as the title 
of All Ireland was not, 


whereupon complaint being made to the King in 
Parliament, the matter was heard there, & the 
Archbishop submitted himsclf to the King’s 
grace, & was fined 4,000 marks.—ANON. (prior to 
1596), Cro. Eliz. 484; 78 K. BR. 786. 

99. ——_ Offence cognisable by temporal 
court.|— (1) The Archbishop has a power over his 
suffragans, & may deprive them for an offence 
committed against the spiritual duties of their 
office ; (2) but if the libel also contain charges of 
a nature cognisable by the Temporal Courts, a 
prohibition shall go as to those charges.— 
OHESTER’S (Br.) Case (1699), 56 Mod. Rep. 433 ; 
87 Ih. R. 749; sub nom. Sr. Davip’s (Br.) v. 
Lucy, Carth. 484; Holt, K. B. 651; 1 Ud. 
Raym. 447; 1 Salk, 134. 

Annotations :—As to (1) Folld. Read ». Lincoln, Bp. en. 

14 BP, D. 88. 48 to (2) Consd. Re York, Dean (1841), 

2 Q. B. 1. Refd. RR. iv. Tristram, {1902} 1 K. 2. 

816. Generally, Mentd. Middleton ». Crofts (1736), 2 

Atk. 650; Marsden v. Wardle (1854), 2 W. RR. 455; 

Shepherd v. Payne (1863), 9 Jur. N. dj, 354; Blane »v, 

feet (1866), 15 W. Rt. 133; McGecath v. Geraghty 

yn ee) 5 W. R. 127; Boyd » Phillpotts (1874), L. KH. 
A. & FB. 297; Combo v. De La Boro (1881), 6 P. D. 
157; He Haigh with Aspull, Now Parish, (19109) P. 143. 
100. Ecclesiastical offence.) -— CiITESTER’s 
(P.) CASE, No. 90, ante. 

101. -}—The Bishop of Lincoln was 
cited to appear before the Archbishop of Canter- 
bury to answer the charge of having been guilty 
of illegal practices in the conduct of divine service. 
The bishop appeared under protest denying 
that the archbishop had jurisdiction to try a 
bishop of the Province of Canterbury, & affirming 
that the proper tribunal was the archbishop 
& other bishops of the province assembled in 
Convocation or otherwise :—-Held: the arch- 
bishop sitting alone or with assessors had juris- 
diction to entertain the charge..—-READ »v. LIN- 
COLN (Br.) (1889), 14 BP. DD. 883; OL 1. TL. 403 ; 
Roscov’s ep. I. 

Annolation :-—Mentd. Marshall v. Graham, Bell o Graham, 

{1907] 2 K. B. 112. 

102. Refusal to exercise—Whether appeal lies.] 
-—The archbishop has jurisdiction to cite a bishop 
in respect of ecclesiastical offences, & an appeal 
lies to Her Majesty in Council from his refusal 
to exercise such jurisdiction.—H2z p. READ (1888), 
13 P. D. 221; 58 L. J. P. C. 823 sub nom. READ 
v. CANTERBURY (ARCHBP.), 59 IL. T. 909; 4 
J. L. R. 741, P. C. 

103. Power of deprivation -—- Common law 
power. |—CiIESTER’s (Bre.) Casr, No. 09, anle. 

104. To determine lecturer’s right to place— 
Though licence necessary.)|~—Thoe Archbishop or 
bishop must license a lecturer; but they cannot 
determine his right to the place.—Sr. BARTIHIOLO- 
MEW’S (CHURCHLWARDENS) Casi (1700), 3 Salk. 
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by tho Irish Church Act, 1869, taken 
away from the Archbishops of Armagh. 
—Jie MARSHAL BERESFORD'’S TRUST 
FuND, ALDENHAM (LORD) v. ARMAGH 
oe (1917), 33 T. de ft. 208.°.— 
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Sect. 4.—Constitulion of the Church into provinces : 
Sub-sect. 1, B. & C.: sub-sect. 2. Sect. 5: 
Sub-sects, 1&2, A. B. (a) & (b).] 

7; Tlolt, K. B. 4183; 1% Fast, 421, n.; 9135. R. 

70%. 

Annotations :-—-Consd. R. *. London, Bp. (1743), 13 Kaat, 

gee n. Refd. Ferguson ». Kinnoull (1842), 9 Cl & Fin. 
oi. 

105. As to qualification of representative for 

convocation.|—R. v. YORK (ARCHBP.), No. 113, 


post. 

106. Appellate jurisdiction — From sentence of 
bishop—Revoking licence of stipendiary curate.]— 
POOLE v. LONDON (Bp.), No. 1133, post. 

107. Issue of commission of inquiry — Under 
Church Discipline Act, 1840 (c. 86), s. 3—On 
refusal by bishop to issue letters of request.|—'z p. 
DENISON, No. 1500, post. 

Exercise by Archbishop of judicial powers of 
bishop sede vacante.|—Sce No. 203, post. 


C. Visitution. 

108. Provincial jurisdiction.) —— GRANGE 
DENNY, No. 204, post. 

Monition for refusing to extract licence.|.—Sce 
No. 1609, post. 

109. Effect of visitation ---On jurisdiction of 
bishop.]— LUNNE v. Dopson (1661), 3 Salk. 201; 
01 E.R. 776. 

Annotation :—-Apld. R. v. Sowter, [1901] 1 K. B. 396. 

110. Whether subject to appeal.] — LenrEvE 
BovuaguTon’s CAsE (1716), cited in L. R. 4A. & EB. 
3G. 

Antal weld, Boyd tv. Phillpotts (1874), L. R. 4 

111. Manner of exercise of power — How far 
material.|—Where an Archbishop has a right to 
visit a dean & chapter, the manner of his visitation 
is not. so material as to lay a ground for a pro- 
hibition ; because any error or defect in the manner 
of visiting, may be remedied by appeal.—KILDARE 
(Bp.) 2 DunBLIN (ArcuBP.) (1724), 2 Bro. Parl. 
Cas, ee 1 rk i $72. 
wf t } PS consid e R Y k, De 18 t e e e 

‘Retd. Martin eo Mankouactie (IST), rig B Teor. 

Mentd. Blane v. Geraghty (1866), 15 W. R. 133; MeGeuth 

*, Geraghty (1866), 15 W. R. 127. 

112. ---— Error or defect-—Ground for appeal.| 
et aus (Be.) v DUBLIN (ARCHBP.), No. 111, 
ante. 

118. -—— Proceedings with view to punish- 
ment.]—The Archbishop of York, after the passing 
of Church Discipline Act, 1840 (c. 86), cited the 


v. 


ee eta liacih ars aileees Shc ae ; above Act of any authority which the archbishops 
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might. be required, to appear at a visitation of the ' 
dean & chapter, canonically to receive & submit | 


to the archbishop'’s intended 
Visitation, examinations, due corrections,’ ectc., 
to exhibit their statutes, etc. if required, pay the 
due procurations, & further to do & receive what 
the business & nature of such a visitation require. 
le also appointed a commissary for holding the 
Visitation in his absence, for correcting & punishing 
by ccclesiastical censures whoever should be con- 
tumacious, for administering articles in writing 


to the dean & chapter, & recciving their present- > 995 . : 
ments & answers, & for adjourning & proroguing ' shal edad a ase te dua bias 


such visitation from time to time & place, & com- 
pleting & dissolving the same, & for doing every- 
thing else appertaining to the nature & quality 
of the said visitation. The visitation was holden, 
& articles of inquir 
chapter, touching the administration of their 
funds, performance of divine service, etc. A 
¢anon, in reply to an article as to the repair of 


* metropolitical | 


delivered to the dean &.- 


ee ee ee 


—_ 


ECCLESIASTICAL Law. 


chancels, sent in a statement imputing simony 
to the dean, which was afterwards communicated 
fo the dean by a private letter from the com- 
missary. At an adjourned mecting, of which the 
dean had notice, but which he, unavoidably as 
he said, did not attend, the canon delivered a 
fuller statement of the charge from a papet, 
which was afterwards deposited with the actuary. 
The commissary appointed a day for hearing 
evidence; & the dean was requested, by letter, 
written at the archbishop’s desire by his secretary, 
to attend & meet the accusation. No formal 
articles or libel were ever exhibited ; nor was the 
dean ever cited to answer any charge. On the 
appointed day the dean attended, but disclaimed 
the jurisdiction, obstructed the procecdings, was 
pronounced in contempt, withdrew contuma- 
ciously, & did not appear again. The commissary 
decreed to proceed in panam in his absence, 
& heard counsel & evidence on the charge, but 
refused to hear counsel for the dean till he should 
purge his contempt, which was not done; & the 
commissary gave judgment, declaring the charge 
proved, & that sentence of deprivation must be 
passed. The archbishop then passed sentence, 
by which he recited the above proceedings, & 
adjudged that the dean had committed & was 
convicted of simony, & was in contempt, deprived 
him of the dignity & place of dean, etc., & mon- 
ished him not in future to use the dress or ensigns 
of a dean, on pain of the greater excommunication. 
The visitation was then adjourned. On motion 
for a prohibition to the archbishop & commissary 
against proceeding further in the matter of the 
said charge of simony, or executing or giving 
effect to the sentence :—//eld: (1) the inquiry 
before the commissary was not a mere incident 
to the visitation, but became a distinct criminal 
proceeding when the commissary entered upon 
the examination of proofs, as above stated, with 
a view to punishment; (2) such inquiry was a 
‘‘eriminal proceeding "= within sect. 23 of the 
above Act, those words not being restrained by 
the recital of sect. 1, which mentions only ‘ pro- 
ceeding in causes for the correction of clerks ”’ ; 
(3) an archbishop or bishop, exercising his general 
authority as visitor of an ecclesiastical body & 
not. visiting under the statutes of a particular 
foundation, acts, not personally, but as judge in 
a ct., & must follow established forms of process 
& inquiry, at least in hearing accusations with a 
view to punishment ; (4) the proceeding in question 
was not within the reservation in sect. 25 of the 


or bishops may exercise personally, & without 
roces8 in ct.; (5) the proceeding could not 
egally be instituted otherwise than as the above 
Act directs ; (6) a prohibition could not properly 
have been moved for before the visitor proceeded 
to sentence; but it might well be applied for 
afterwards, as the sentence had a continuing 
operation, & as the ct. did not appear to have been 
dissolved at the time of the motion. Prohibition 
granted, without calling upon appct. to declare.— 
Re YORK (DEAN) (1841), 2 Q. B. 1; 114 E.R. 1; 
sub nom. KR. v. YORK (ARCHBP.), 2 Gal. & Dav. 


Annotations :—-.12 to (2) Refd. Richards v. Fincher (1873): 
L. R. 4A. & E. 107; KR. . Oxford, Bp. (1879), 4 Q. B. D. 
245; Cox tr. Hakos (1890), 15 App. Cas. 506. As lw (3) 
Folld. Phillpotts v. Boyd (1875), L. R. 6 P. C. 435. As 

toa (4) Folld. Ev p. Denison (1854), 4 E. & B. 292. 

Pusey vt. Jowott (1863), 1 New Rep. 488; Blane t. 

Soren iisees, sw te wr ad (8) Cor ed. ar bs 
eraghty »1S W. R127. Asto (8) Zu ng- 

ton «. Jeffries (1875), L. R. 10 C. P. 379. Reta. Whiston 

vw. Rochester (Dean & Chapter) (1849), 7 Hare, 532; 

Read v. Lincoln, Bp. (1889), 14 P. D. 88. 


Part IIJ.—ConstTITuTION OF THE CHURCH OF ENGLAND. 


SUB-SECT. 2.—CONVOCATION. 
Constitution.]|—See Convocations of the Clergy 


Measure, 1920 (No. 1). 
Relation of Crown to.|— See No. 22, ante. 


Qualification of members—Jurisdiction of arche : 


bishop.]|—See No. 270, ante. 

Admission of members—Whether mandamus 
lies.|——Sce No. 270, ante. 

114. Privilege of members — Protection from 
attachment.}|—PERY’s Cask (1669), Freem. Ch. 
132; 22 BE. R. 1108. 

115. Judicial jurisdiction — Power to condemn 
false tenets.|—WHISTON’sS CASE (1711), 15 State 


| 


Tr. 703; Brod. & I’. 318; subsequent proceedings, : 


sub nom. PELLING v. WHISTON (1714), 1 Hag. 
Con. 433, n. 


Annotations :-—-Consd. Re Gorham v. Exeter, Bp. (1850), 
5 Exch. 630; Read v. Lincoln, Bp. (1889), 14 P. D. 88. 


116. Internal administration}— Whether courts 
of law can control.]—H. v. YORK (ARCHBP.), No. 
113, ante. 

Power to make canons binding on laity.]—See 
Nos. 22, 26-28, ante. 

117. Proctors —- Election — Right fof non-resi- 
dentlary prebendaries to vote.|—RANDOLIH v. 
MILMAN, No. 324, post. 


Sect. 5.—CONSTITUTION OF THE CHURCH 
INTO DIOCESES. 
SUB-SECT. 1.—IN GENERAI.. 
118. Creation of bishoprics—Power of Crown.| 
—IKt. vu. ETON CoLiear, No. 48, ante. 
Cathedral & precincts— Whether extra-parochial.] 
— See Nos. 317, 357, post. 


SUB-SECT. 2.--BISHOPS. 
A. In General. 

119. Whether dignitary of the 
BoUGHTON v. GOUSLEY, No. 91, anle. 
120. Bishops of the province of Canterbury. -— 
Who are.]—A bishop of the province of Canter- 
bury means a bishop beneficed in the province 
of Canterbury ; & the words of this Act should 
receive the same literal construction (BYES, J.).-— 


church.] —- 


Day v. PEAcocK (1865), 18 CG. B. N.S. 7023 144 . 


K. R. 620; sub nom. Day v. PEACOCK, COBB 1. 
SAME, BINDER v. SAME, 34 L. J. ©. DP. 2253; 12 
Il. T. 5713 11 Jur. N.S. 428; 13 W. R. 717. 


Annotation :—Mentd. Haig vr. Barlow, Re St. Mary, Islington, 
Burial Fees (1891), Trist. 149. 


121. Temporalties—What are.]—B1isHoprs’ TEM- 
PORALTIES & SPIRITUALTIFS CASE (1583), 
52; 123 EF. R.1007. 





Sav. , 


122. Spiritualities—What are.J—Bisnops’ TEM-_ 


PORALTIES & SPIRITUALTIES CASE (1583), Sav. 
52; 123 I. R. 1007. 
123. Episcopal courts — Nature of.] — Rrcon- 





CILIATION SENTENCE & SERVICE IN ST. PAUL'S, 
No. 1068, post. 

_As corporation sole.]-—See CORPORATIONS, Vol. 
XIII., p. 275, Nos. 49—52. 


B. Appointment. 

(a) In General. 
124. Validity—Appointment after 1606.]—-Such 
bishops as were made & created after the first 
day of the session of Parliament, 4 Jac. 1, 1606, 


were lawful bishops.—BisHors’, A CASE AT A | 


COMMITTEE CONCERNING (1606), 12 Co. Rep. Ts 
77 E. R. 1290, ee 


<innotations :--— " 
S85; Thomas not 


mas v, § 
Grimwood (1826), 4 L. 


wt. Fowler (1639), Cro. Car. 
li (1673), 3 Keb. 143; Tattle r. 
J.0.8. C. P. 174, 


- Metro 
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125. By Crown—Without congé d‘élire.|— 
OsSERIES (Bp.) CASE (1620), as reported in Palm. 
) 


ait 5 $l E. R. 959. 
Askwith (1627), 
d. Ra 





Annotations :—-Refd. Evans & Kiffins ». 
W. Jo. 158. Mentd. Parker vr. Kett (1700), 1 L 
658; Kent «. Kont (1734), Leo temp. Hard. 50; 
v. Stevens (1741), Willes, 271. 

126. Effect of election—On previous benefices. | 
—Evans & KIFFINS v. ASKWITH (1627), W. Jo. 
158; Lat. 31, 233; Palm. 457; Noy, 93; 82 
Kk. R. 843; sub nom. VAUGHAN v. ASCUK, 2 Roll. 
Rep. 4503 sub nom. ANON., 3 Salk. 71. 
winnotations :--—Consd. R.ov. Canterbury, Archbp., [1902] 

2 K. B. 503. Refd. Colt & Glover ». Coventry & Lich- 

field, Bp. (1616), Hob. 140; FR. v. London, Bp. (1694), 

1 Ld. Raym. 23; Alston v. Atlay (1837), 7 Ad. & KE. 

: hk. « Canterbury, Archbp. (1848), 11 Q. B. 483; 

R. vw. Kton College (Provost & Fellows) & Clarke EHS 

27 1. «63. Q. B. 132. Mentd. Berry »v. W 1662), 

YO. Bridg. 82; KR. v. Leighton (1708), Fortes. Hep. 173; Holt 

vw Ward (1732), 2 Barn. K. B. 173; R. v. Lisle (1733), 

Andr. 163; Wolferstan v. Lincoln, Bp. (1763), 2 Wils. 

174; Grocers’ Co. v. Canterbury, Arehbp. (1771), 2 Wm. 

Bl. 770; Jewison v«. Dyson (1842), 6 State Tr. N. 8. 1. 

127. -—— .|\—Hx p. TARRANT, No. 72, anie. 

128. Effect of consecration—Right to tempo- 
ralties.]--- vans & KIVFFINS v. ASKWITH (1627), 
W. Jo. 158: Palm. 457; Noy, 93; Lat. 31, 
233; $2 KK. R. 84; sub nom. VAUGHAN v. ASCUE, 
2 Roll. Rep. 4503 sub nom. ANON., 3 Salk. 71. 
Annotations :-—Refd. Berry rv. White (1662), O. Bridg. 82: 

Threadneedle r. Linuin (1674), Froem. K. B.1793 Reo. 

Canterbury, Archbp. (1848), LL Q. B. 483. Mentd. Com- 

mendam Cause, Colt & Glover ». Coventry & Lichfield, 

Bp. (1616), Hob. 140; Rov. London, Bp. & Birch (1604), 

1 Ld. Raym. 233; Ro». Leighton (1708), Fortes. Rep. 173 ; 

Holt. v. Ward (1732), 2 Barn. K. B.1733 Re. ov. Lisle 

(1738), Andr. 1633) Grocers’ Co. o. Cantorbury, Archbp. 

(1771), 2 Wm. BL 7703 Alston. Atlay (1837), 7 Ad. & El. 

289; Jewlson #. Dyson (1842), 6 Stute Tr. N.S. 1; 

Roo Kton College & Clark (1857), 27 Tn J. Q. Bo 1382; 

R. v. Canterbury, Archbp., [1902) 2 K. B. 5038. 

Cession of previous benefices.|— See Sect. 3, 


sub-sect. 2, ante. 
Right of presentation to vacant living-—Whether 
in new bishop or Crown.}|—See Nos. 70, 72, ante. 


‘Mer ton 








(6) Procedure. 

129. General rule.| -KvaAns & KIFFINS v. ASK- 
WITH (1627), W. Jo. 1583 Palin. 457; Noy, 03 3; 
Lat. 31, 233; 82 H.R. 843: sub nom. VAUGHAN t. 
ASCUE, 2 Roll. Rep. 4503 sab nom. ANoN., 3 Salk. 71. 
Annotations :--Consd. R.o oe Canterbury, Archbp. (1848), 

1L Q. B. 488.) Refd. Roe. Loudon, Bp. & Birch (1694), 

1d. Raym. 23; Reo». Leighton (1708), Fortes, Rep. 

173; Grocers’ Co. Canterbury, Archbp. (1771), 2 Win. 

Bl 770; Row Cantorbury, Archbp., [1902] 2 K. 1. 505. 

Mentd. Commendam Case, Colt. & Glover vo Coventry & 

Lichtleld, Bp. (1616), Hob. 110; Berry vr. White (1662), 

QO. . $2; Threadneedio vr, Linum (1674), Freom. 

K. Holt v. Ward (1732), 2 Barn. K. BK. o1783 
3 7358), Andr. 163; Alston v. Atlay (1837), 7 
Ad. & El. 289; Jewison vr. Dyson (1842), 6 State Tr. N.S. 

1: Rov. Eton College & Clark (1857), 27 L. J. Q. Be 182. 

Whether congé d’élire necessary.|—See No. 125, 
ante. 

130. Election by dean & chapter—-Freedom of 
election.|—— MOUNTAGUE’S (Bpe.) Caskz (1629), 6 
State Tr. N. S. 427, n. 

Annotations :-—Reid. i. v. Canterbury, Archbp. (1848), 11 
Q. BH. 4835 Rov. Canterbury, Archbp., [1902) 2 K. B. 603. 
131. ——- Objection to election ——- Power to 

hear.|—MOUNTAUGUE'S (Bp.) Case, No. 1350, ante. 

132. Confirmation — Duty of Archbishop to 
determine fitness—Whethor mandamus lies.|--—It. 
2, CANTERBURY (ARCHBP.), No. 133, post. 

133. Duty to confirm — Archbishop — 
Whether judicial or ministerial act.} —(1) If. having 
been, in pursuance of letters missive & congé d’élire, 
elected Bishop of Hereford by the dean & chapter, 
letters patent issued to the Metropolitan, command- 
ing him to confirm the election & consecrate H. The 
litan appointed comrs. for the purpose ; 
& notice of the confirmation, to be performed at 
Bow Church in London, was published, with a 
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Sect. 5.—Constilution of the Church into diocescs: 
Sub-sect. 2, B. (bd), C. & D. (a) 1. & 4%1.] 


citation of opposers. On the day named in the 
notice, the certificate of election was read; & 
pyro were publicly called to appear on pain 
of contumacy. Three clergymen, two of them 
holding benefices in the diocese of Hereford, 
then offered to appear, & claimed to put in a libel 
or plea, stating objections to the confirmation, on 
the grounds that H. had published works repug- 
nant to the doctrine of the Established Church, 
& had been therefore censured by the University 
of Oxford. The comrs. refused hear the 
objections, & confirmed the election in the form 
usual where no opposition is made. A rule nisi 
having been obtained, on behalf of the objectors, 
for a mandamus to the Metropolitan or his vicar- 
general to hear the objections :—Held: the 

objections could not be heard, 25 Hen. 8, c. 20, 

making it imperative on the Metropolitan to con- 

firm without taking cognisance of such objections ; 

(2) if the objections ought to have been heard, the 

case was one in which a mandamus ought to have 

issued; (3) the confirmation of a bishop is a 

merely ministerial, & not a judicial, act; & there- 

fore no one has a right to appear & oppose such 
confirmation. — KR. v. CANTERBURY (ARCHBP.) 

(1848), 11 Q. B. 483; 6 State Tr. N. S. 409; 

Cripps’ Church Cas. 59; 17 7. J. Q. BB. 252; 10 

L. ‘I’. O. 8S. 825, 364; 12 Jur. 862; 12 J. P. Jo. 

71, 85, 101; Jebb’s Report, 1; 116 EB. R. 557; 

sub nom. Re HAMPDEN (LORD ELECTED Br. oF 

IlerEvorD), 5 Notes of Cases, Supp. 18. 

Annotations -—Aa to (1) Folld. R. v. Canterbury, ‘rchbp., 
(1902] 2 K. 8. 503. General! Conad. R. v. Caucerbury, 
Archbp., {1902) 2 K. B. 503. Yrent . Exeter, Bp. v. Fust, 
& Canterbury, Archbp. (1850), 14 Jur. 876; FR. ». Canter- 
oy, Archbp. (1856), 6 K. & B. 546; TR. o. Oxford Ep. 
(1878), 41 L. T. 122; Reid». Lincoln, Bp. (1889), 14 P. D. 
88; Poulton v. Moore, [19156] 1 K. B. 400. 

134, -———. Commissioners of Archbishop 
of York.]——-Z2e MANCHESTER (Br.) (1848), 5 Notes 
of Cases, Supp. 9. 

«innolations -—-Refd. R. rv. Cunterbury, Archbp. (1848), 11 
Q. B. 4835 lt. vo. Cantorbury, Archbp., [1902] 2 K. B. 503. 
135. Objections. -Power of Archbishop 

to hear objectors. |—(1) G. having been, in pur- 

suance of letters missive & congé @élire, elected 

Bishop of W. by the dean & chapter, letters 

ered issued to the Archbishop of C. directing 

lim to confirm & consecrate G. Thereupon 

a citation of opposers was issued, & notice of 

objections in writing was ordered to be given 

before a certain date, a day prior to the day 
fixed for confirmation, & the Vicar-General sat 
in chambers to consider such objections before 
prea e with the confirmation. The objections 
landed in alleged that the bishop-elect had com- 
mitted ccclesiastical offences & had published 
false doctrine, & had thereby contravened the 
articles of religion, & that he was by reason of 
such publications unfit to be entrusted with the 
caro & superintendence of a diocese ; that he was 
not a prudent & discreet man, & not at all a fit 

& proper person to fill the office of bishop, by 

reason of certain passages in his published works ; 

&, further, that he had been a member of certain 

socicties mentioned in the objections. The Vicar- 

General, after considering the nature of the objec- 

tions, declined to hear any of the opponents in 

support of them at the confirmation, & when he 
sat in ct., after taking the names of the objectors, 
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gave his decision that they were not objections 
which he could entertain, & he thereupon proceeded 
with the confirmation in the usual manner. Rules 
nisi having been obtained on behalf of objectors 
for a mandamus to the Archbishop of C. or his 
Vicar-General to hear the objections :—Held: the 
Vicar-General was right in not entertaining objec- 
tions of this kind. 


Semble: (2) a mandamus will not lie to the 
archbishop to compel him to inform his mind as 


to the fitness of the bishop-elect before he proceeds 
to confirmation. 

(3) The practice of ga eat 
the objections to be presente 
ceremony of confirmation is a proper one.—. 
CANTERBURY (ARCHBP.), [1902] 2 K. B. 503; 
7141L. J. K. B. 804; 86 L. T. 79; 50 W. R. 348 ; 
18 T. L. R. 800; 46 Sol. Jo. 282. 

: Mentd. Thomas v, Pritchard, 

{1903} 1 K. B. 209; Re Letters Patent No. 139, 207, Ke 

Carbonit Akt., [1923] 2 Ch. 504. 

186. ——— Objection on grounds of 
doctrine.|—R. v. CANTERBURY (ARCHBP.), No. 
135, ante. 

187. -—— -—— Power of Archbishop to require 
notice in writing.|—-R. v. CANTERBURY (ARCHBP.), 
No. 135, ante. 

138. Effect of.|— TEMPLE’S CASE 
(1869), Times, Dec. 9; cited in 1 Phillim. Kecl. 
Law, 2nd ed. at p. 42. 

Annotation :—Retd. R. v. Canterbury, Archbp., [1902] 

2K. B. 503. 

139. —-_— Form — Whether customary form 
obligatory.]— ‘TEMPLE’S ELECTION CasE (1869), 
Times, Dee. 9; cited in 1 Phillim. Eccl. Law, 
2nd ed. at p. 42. 

Arnel 2 Beil. R. v. Canterbury, Archbp., [1902] 2 


C.. Translation. 
140. Procedure—Same as on creation—Except 
consecration.}— Evans & K.Frins v. ASKWITH, 
No. 129, ante. 


written notice of 
before the actual 
.v. 
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D. Powers, Duties & Privileges. 
(a) Powers. 
i. In General. 

141. Exercise of powers out o1 diocese— In 
London.}]—-KNOLLS v. DOBBINS (1623), Palm. 366 ; 
8L E.R. 11206. 

142. Power to bind successors -— Covenant to 
pay all charges—-Whether land tax included.]— 
BLANDFORD (MARCHIONESS) 1. MARLBOROUGII 
(DOoWAGER Ducnss) (1743), 2 Atk. 542; 26 
ii. R. 725. 

Annotations :—-Consd. Tyrconnell v. Ancaster (1754), Amb. 

237; Floyer v. Bankes (1363), 3 De G. J. & Sm. 306. 


Refd. Londonderry v. Wayne (1763), 2 Eden. 170. Mentd. 
Phillips o. James (1865), 3 De G. J. & Sm. 72. 


By grant of or appointment to office.|— 
See Nos. 173, 2048, post. 

143. Execution of documents— By  seal— 
Whether own seal necessary——Letters of institution.| 
—Cort v. St. DAvin’s (BP.) (1634), Cro. Car. 341 ; 
79 BK. BR. 899. 

Annotation :—Mentd. Strother v. Hutchinson (1837), 4 

Hing. N.C. 83. 

144. Signature by stamp — Dilapidations 
order.|—Dr BEAUVAIS v. GREEN, No. 3673, post. 

145. As to vacant living—Duty to fill.]|—Com- 
MENDAM CASE, COLT & GLOVER v. COVENTRY & 
LICHFIELD (Br.) (1617), Hob. 140; Moore, K. B. 








: 808; 80 E. R. 290; sub nom. CoLt v. GLOVER, 
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in connection with the Church 
of land.— MERRiInMNaN (Br. OF 
GraHam’a TOWN) ¢. WILLIAMS (1882), 
al Tu. J. Pp, cy 95,—§. AF, 


Part III.—Constrrution oF THE CHURCH oF ENGLAND. 


1 Roll. Rep. 451; sub nom. Coxrt’s Case, Jenk. 
300, Ex. Ch. = 


Annotations :-—Reid. R. v. Worcester, Bp., Jerason & 
Hinkley (1670), 1 Mod. Rep. 276; KR. wv. Nica Bp. & 
Lancaster (1694), Comb. 300; Bellamy v. Burrow (1735), 
Cas. alb. 97; Wolferston v. Lincoln, Bp. (1763), 
P 63), Bridg. 2293 

- Bridg. 229; 

EKdes ov. augh. 18: Thomas v. 

Sorrell (1673), m.-K, B. 85; Shatter o. Friend 

(1690), 1 Show. 158, 172; R. ». Hornbee (1691), Freem. 
. B. 331; Harcourt v. Fox (1692), 4 Mod. Rep. 167; 

Owen v. Saunders (1696), 1 Ld. Raym. 158; Reynoldson 

Ld. Raym. 192; Cole v. Hawkins 

(1717), 1 Stra. 21: Thornby v. Fleetwood (1720), 1 Stra. 
18; Roe d. Berkeley v. York, Archbp. (1805), 6 Kast, 

See Denn v. Roake (1826), 5 B. & C. 720; Osgood v. 

Nelson (1869), 10 B. & 8S. 119; Rumscy v. Nicholl (1877), 

2C. Pp. D. 179; Robarts v. London Corpn. (1882), 30 

W. R. 637. 

146. —-— Undertaking not to fAll.] — Com- 
MENDAM CASE, Cott & GLOVER v. CovENTRY & 
LICHFIELD (Br.) (1617), Hob. 140; Moore, K. B. 
898; 80 E. R. 290; sub nom. Corr v. GLOVER, 
1 Roll. Rep. 451; sub nom. Corns Caspr, Jenk. 
300, Ex. Ch. 

Annotations :—Refd. R. v. Worcester, Bp. Jevason & 
Hinkley (1670), 1 Mod. Rep. 276; JR. v. London, Bp. & 

Lancaster (1694), Comb. 300; Bellamy v. Burrow (1735), 

Talb. 97; Wolferstan v. Lincoln, Bp. (1763), 

2 Wills. 174; Mirehouse v. Ronnoll (1833), 7 Bit. N. S. 

41. entd. Manby wv. Scott (1662), O. Bridg. 229; 

Edes v. Oxford, Bp. (1667), Vaugh. 18; Thomas v. Sorrel! 

(1673), Freem. K. B. 85; Shatter v. Kriond (1690), 1 

Show. 158, 172; R. vw. Hornboe (1691), Freem. K. B. 
31; Harcourt v. ox (1692), 4 Mod. Rep. 167; Owen 

v. Saunders (1696), 1 Ld. Raym. 1568; Reynoldson v. 

Blake (1698), 1 Ld. Raym. 192; Colo vo. Hawkins (1717), 

1 Stra. 21; Thornby v. Fleetwood (1720), 1 Stra. 318: 

Roe d. Berkeley v. York, Archbp. (1895), 6 Kast, 86: 

Denn v. Roake (1826), 5 B. & GC. 720: Osgood v. Nelson 

(1869), 10 B. & 8. 119; Rumsey v. Nicholl (1877), 2 

ie D. 179; Robarts rv. London Corpn. (1882), 30 W. I. 


147. To determine question of title — Place 
of lecturer.|—St. BARTHOLOMEW'S (CIIURCII- 
WARDENS) CASE, No. 104, ante. 

148. To sit in own consistory court.|—A bishop 


may sit when he plcases in his own ct., but the | 


vicar, chancellor, shall have fees (HoLt, C.J.).— | 
GIBBONS v. CLOYNE (Bp.) (1706), Ilolt, K. B. ! 


599; 90 EK. R. 1232; sub nom. CLoyNE (BP.) v. 
GrsBons, Holt, K. B. 602; 11 Mod. Rep. 62. 
Annotation :—Retd. R. v. Tristram, [1902] 1 K. B. 816. 


149. To hold ecclesiastical courts.] --- KECON- 
CILIATION SENTENCE & SERVICE IN St. PAUL’s, 
No. 1068, post. 

150. To pronounce sentence of reconciliation— 
After pollution of church.]—2e RECONCILIATION 
eee & SERVICE IN Sr. Paur’s, No. 1068, 
post. 

151. To licence proprietary chapel for marriages 
——Rector of parish not concurring in application.|— 
Lz p. GRAY (1897), 138 T. L. R. 406, C. A. 

152. Validity of acts of bishop de facto— 
Judicial Acts.]—All judicial acts, as admissions, 
institutions, certificates, etc., done by a bishop 
de facto only, are good; but not voluntary acts 
injurious to the successor.-—O'BRIAN v. K.NIVAN 
(1619), Cro. Jac. 552; 79 E. R. 473. 

Annotations :—-Refd. 
466. Mentd. Kent v. Kent (1734), 2 Barn. K. B. 441 
153. Voluntary acts injurious to successor.! 

—O’BRIAN v. KNIVAN, No, 152, ante. 

154. Control by temporal courts — Waste.|—- 
The Ct. of Common Pleas has no power to issue 
an original writ of prohibition to restrain a bishop 
from committing waste in the possession of his 





Parker v. Kett (1701), 12. Mod. Rep. 


see: at least at the suit of an uninterested person. | 
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Semble: that no ct. of common law has that 
power. Qu.: if the Ct. of Chancery has not? 

I consider the bishop as having, to certain 
puryoses, a fee simple in his bishopric; but ho 
is seised to a special intent, as a public officer for 
public trusts (KooKE, J.).— JEFFERSON v. DURHAM 
(Bp.) (1797), 1 Bos. & P. 105; 126 BH. RB. 804. 
Annotations : —Consd. Wither _v. Winchester (Dean & 

Chapter) (1817), 3 Mer, 421; Herring v. St. Paul (Dean & 

Chapter) (1819), 3 Swan. 492. Refd. Ross +. Adcock 

(1868), L. R. 3 CG. P. 655. 

——-— Of bishop’s visitatorial powers.|-——Sce Sub- 
sect. 2, If. (d), post. 


ii. Disciplinary Powers. 

155. General superintendence of clergy in 
diocese.|—(1) The chancellor of the diocese of 
London is not invested with authority to grant 
licenses to lecturers. (2) The bishop has the 
general superintendence of the clergy within his 
diocese, & no one without his permission can 
perform the clerical functions within such diocese, 
—SMITH v. LOVEGROVE (1755), 2 Lee, 162. 
Annotations -—As to (1) Refd. Down & Connor & Dromoro 

(Lord Bp.) v. Miller, Samo v, Potter (L861), 6 L. 'T. 30; 

Martin v. Mackonochio (1879), 4 7 B.D. 697; St. Alban’s, 

Bp. v. Milingham, (1906) P. 163. 

156. Licence to officiate-—Necessity for.]— 
Smirn v. LOVEGROVE, No. 155, ane. 

57. —-—- ——— -——— Unbeneficed clergy.| — 
TreBec v. Kerri (1743), 2 Atk. 498; 26 H.R. 
700. 

Annotations :-—Refd. Barnes v. Shore (1846), 8 Q. B. 640; 

Down & Connor & Dromore, (Lord Bp.) v. Miller, Same 

v. Potter (1861), 6 L. T. 30. Mentd. Re Baines (1840), 

Cr. & Ph. 31; Mackonochio v. Ponzance (1881), 6 App. 

Cas. 424. 

158. —-- ——— -——~- Lecturer.|—Sr. Bar- 


THOLOMEW'S (CHURCIIWARDENS) CASK, No. 104, 





- ---- Determination of licence —By 
revocation—Whether appeal lies..—SrDGWICK v. 
MANCHESTER (Bp.), No. 2680, post. 

See, also, No. 161, post. 

160. Power to take proceedings against clergy— 
Under 18 Eliz. c. 12, s. 2—For maintaining false 
doctrine.|-—Liz p. DENISON, No. 1500, post. 

161. ——— Under Pluralities Act, 1838 (c. 106), 
s. 98—Revocation of curate’s licence—‘* Geod 
reasonable cause.’’|-—Jhe Ct. of Q. KB. will not 
interfere by prohibition, unless it is plain that the 
ct. against which the prohibition is prayed is 
exceeding, or is about to exceed, its authority. 

Semble: the rule prohibiting ecclesiastical cts. 
from taking cognisance of matters triable at com- 
mon Jaw, does not apply to the statutory powcrs 
of the bishops & archbishops over curates’ licences 
under above sect.-~Jte SINYANKI (1864), 12 W. lt. 
$25; sub nom. Ez p. SINANKI, 28 J. P. Jo. 325. 

162. -——- Under Pluralities Act, 1838 (c. 106), 
s. 77—-Divine service omitted or inadequately per- 
formed.|—(1) It is not competent to a clerk in 


| holy orders, having two churches in one benefice, 


to perform divine service in one only at his own 
discretion ; it is his duty to perform a service 
every Sunday in each church. 

(2) Sect. 109 of above Act, which enacts that 
in every case in which jurisdiction is given by the 
Act to the bishop of the dioccse for the purposes 
thereof, & the enforcing the due exccution of the 
provisions thereof, all other & concurrent juris- 
diction in respect thereof shall wholly cease, will 
not apply to prevent the bishop instituting pro- 
ceedings against a bencficed clergyman, under the 


wee re 
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Sect. 56.—Conatilution of the Church into dioceser: 
ace 2, D. (a) it., iti. & iv., (0) & (c) & 
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Church Discipline Act, 1840 (c. 86), for omitting 
to perform, or provide for the performance of 
public divine service in a consecrated building 
within his parish; the provisions of the 18388 
Act, s. 77, only applying to cases where the ser- 
vices of any benefice have been inadequately 
performed, not where they have been omitted 
altogether. 

(8) Although an incumbent of a parish has a 
right to object to the consecration of a building 
within his parish, if the bishop overrules such 
objection, & proceeds to consecrate the building, 
such consecration will not be invalid by reason of 
the dissent of the incumbent. 

(4) Act of Uniformity, 1662 (c. 4), does not 
apply where there are two churches in the same 
parish, so as to require the incumbent to perform 
morning & evening service in cach of them every 
Lord’s Day, & the words of sect. 2 of that Act 
‘every Church, Chapel, or other place of public 
worship within this realm of England,’’ must be 
read, ‘Sin each Church” for which there is a 
minister. 

(5) The jurisdiction given exclusively to the 
bishop by sect. 109 of 1838 Act, has reference 
only to proceedings taken under that Act, & does 
not oust the gencral jurisdiction of the Kcclesi- 
astical Ct. for an offence committed against the 
Common Kcclesiastical Law. 

(6) Qu. : whether the refusal to perform service 
in one of two churches in a parish is an in- 
adequate performance of ecclesiastical d-tics 
within the meaning of sect. 77 of 1838 Act.-— 
Ruaa vy, WINCHESTER (Br.) (1868), L. R. 2 P. C. 
223; 5 Moo. P. C. GC. N.S. 3135 38 TL. J. Keel. 
23; 10. T. 578; 33 J. P. 750; 17 W. RR. 235; 
16 E. R. 6338, P.C.s affa. S.C. stb nom, WINCHES- 
TER (GBr.) vo. Ruaa (1868), L. R. 2 A. & I. 247, 
innotation :-—(encrally, Mentd. Mackonochie v, Penzance 

(1881), 6 App. Cus. 424. 

1638. ——— Exercise of power-— Discretion to 
exercise—Clerk accused of ecclesiastical offence. |---- 
JULIUS v. OXFORD (LORD Br.), No. 1504, post. 

164. Addition to cathedral 
ornaments --Whether appeal lies.|~-ALLCROFT v. 
LONDON (LORD Bre.), LIGHron v. LONDON (LORD 
Br.), No. 1555, post. 

165. —-—— -—— What amounts to—Refusal to 
issue letters of request.|— Air p. Dienison, No. 1500, 
post. 
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166. - -— — -- Disqualification by patronage— 
Alternate right of presentation.|—RHesp., the 
rector of two united parishes in London, was 
represented by three gettin to the Bishop 
of London under Public Worship Regulation Act, 
1874 (c. 85), s. 8, for breach of the provisions of 
that sect. Proceedings were duly taken under 
sect. 1 against resp., who neither appeared nor 
answered throughout, & was adjudged guilty & 
condemned in costs. Afterwards an inhibition 
from the Arches Ct., issued against resp., in conse- 
quence of which he was prevented from ministering 
in his church; & the livings were subsequently 
sequestrated for the stipend of the curate appointed 
by the bishop, & notice to tax the costs was served 
upon resp. 
the inhibition & sequestration, resp. discovered, 
as the fact was, that the patronage of the Dean 
& Chapter of St. Paul’s who had instituted him 
(the presentation at that time alternately belong- 
ing to them & to the Archbishop of Canterbury), 


had been since transferred by Ord. in Council to | 
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the Bishop of London ; so that the right to present 
to the joint living would fall to the archbishop on 
the next vacancy & to the bishop on the vacancy 
after. About ten months after the adjudication, 
& about six months after resp.’s discovery con- 
cerning the patronage, resp. applied to the ct. for 
a prohibition from further proccedings to the 
Arches Ct., on the ground of no jurisdiction :— 
Held: (1) the sary of London was patron of 
resp.’s benefice within the meaning of sect. 16 
of above Act, & was thereby disqualified from 
acting in relation to the representation under 
sect. 9; (2) the initiatory proceedings essential 
to give jurisdiction to the Ct. of Arches were, 
under the circumstances, contrary to the statute, 
& void; & the ct. had no jurisdiction to hear or 
adjudicate on the representation; (3) resp. was 
entitled to have the rule for prohibition made 
absolute.—SERJEANT v. DALE: (1877), 2 Q. B. D. 
558 ; 46 L. J.Q. B. 781; 37 L. T. 153; 415. P. 694. 


Annotations :-— As to (1) Refd. Tolputt v. Mole, [1911] 1 K. B- 
87. 4s to (3) Refd. Toomer v. L. C. & D. Ry. (1877) 
2 Ex. 1D. 450. Generally, Mentd. Hudson v. Tooth (1877), 
3 Dale’s Case, Enr », 6 


6; 


. BD. 4 aght’s Case (18381), 
Q. B. LD. 376; Combe v. De La Bere (1882), 22 Ch. 1D. 316. 
167. -——- ---—— Whether decision subject to 


appeal—Revocation of licence.|—SEDGWicK  v. 
MANCHESTER (Bpe.), No. 2680, post. 

16 —— ——-,|—ALLCROFT v. LONDON 
(LoRD Bp.), LiGHTON v. LONDON (LORD BP.), 
No, 1555, post. 





ili. Fuculties. 

169. For what purposes granted—Constitution 
of select vestry.]|—(1) On an issue whether a church- 
warden ought to be elected by the select vestry, a 
record between a former churchwarden & another 
person is admissible evidence. 

(2) If in pleading, it is stated, ‘‘ that from time 
immemorial there had been a select vestry com- 
posed of a certain number of select persons,” it 
is incumbent on the party making that averment 
to prove that the vestry has consisted of a delinite 
number. 

(3) So if it had been stated that the vestry was 
composed of a certain select number of persons 
comme semble. <A select vestry cannot be con- 
stituted by a faculty from the bishop.—-BERRY 
v. BANNER (L702), Peake, 212, N. P. 

Faculties for burials.|—See Burtarn, Vol. VIT., 
pp. 623-530, No. 87, 89, 90, 94-96 98-100. 

Faculties for erection of monuments.| —Sce 
BurIAL, Vol. VII., p. 532, Nos. 121, 125, 129. 


iv. Grants and Appointments. 


170. What offices may be granted -— Ancient 
office with fees.|—Eny’s (Br.) CASE (1568), 2 
Brownl. 137; Cro. Car. 48; 2 Burn’s Eccl. Law, 
9th ed., p. 379; 2 Phillim. Eccl. Law, 2nd ed., 
p- 918; 123 BE. R. 859: sub nom. HAWSE v. ELY 
(Br.), Ben. 182; sub nom. Wau. v. KLy (Bp.), 
Ley, 783; sub nom. Howse v. Evy (Bp.), Moore, 
K. B,. 88. 
alnnotations :-—Consd. Geo vr. Freedland (1626), Cro. Car. 

47; Trelawny v. Winchester, Bp. (1757), 1 Burr. 219. 

171. Confirmed by dean & chapter.| 
—-A grant by a bishop, etc., of an ancient office 
with the ancient fees only annexed, if confirmed 








' by the dean & chapter, is not restrained by 1 Eliz. 


After the adjudication, but before | % 19; but he cannot grant a new office, nor add 


new fees to old offices, except they be necessary ; 
nor can they grant offices in any manner not 
warranted by usage.—GEE rv. FREEDLAND (1626), 
Cro. Car. 47; 79 E. R. 045; sub nom. CHESTER 
| (Be.) v. FREELAND, Ley, 71. 
Annolations -— Young v. Fowler (1639), Cro. Car. 
555; Threadneedle cr. Linum (1674), Freem. K. B. 179; 
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Ridley v. Pownell (1675), Freom. K. B. 394; Trelawny 
thurch- 


v. Winchester, Bp. (1757), 1 Burr. 219. Mentd. ( 


man v. Harv 1757), Amb. 335; Kerri . CO 
(1807), 8 Haat 230, ee pee War 
See, also, No. 173, post. 

172. ——— -——.]—Bishops may grant ancient 


offices with the ancient fees.—TRELAWNY v. 
WINCHESTER (BP.) (1757), 1 Burr. 219; 1 Keny. 
256; 97 E. R. 281. 

178. ——— —— Office formerly granted to one— 
Grant to two.]—(1) In a writ of second deliverance, 
deft. pleaded a grant by J., Bishop of S8S., to G. 
& himself for their lives, of the office of surveyor 


of his manors with a rent-charge, which grant was | 


confirmed by the dean & chapter; & that the 
office was an ancient office used to be granted, 
etc. fo such person or persons as the bishop should 
please. Pltf. pleaded in bar 1 Eliz. (c. 19), & 
that. the office, etc. used not to be granted but 
for the life of one, & therefore the grant of J., 
late Bishop of S., was void. Resolved: The 
averment in the avowry that the office is an ancient 
office, is too general & uncertain. (2) The grant 
of the office for two lives is void against the 
successor by the above Act. (3) At common 
law bishops with the consent of the chapter, 
might by their charters of feoffments, grants, or 
leases, bind their successors. 32 Hen. 8 (c. 28), 
has enlarged the power of the bishop, for by this 
Act he may make a lease for 21 years or three 
lives, & the bishop alone may so lease by deed 
indented following the limitations of the statute. 
(4) A grant by the bishop contrary to 1 Eliz. 
shall bind himself though not his successor. 'The 
grant with the ancient fee of an ancient & neces- 
vary Office is exempted out of the general restraint 
of 1 Kliz. But where such office has been granted 
to one, a grant to two is not out of the general 
restraint. The grant of any ancient office to one 
with the ancient fee by a bishop, shall not bind 
the successor unless confirmed by the dean & 
chapter, for such grants remain at the common 
law.—SALISBURY’S (BP.) CASE (1613), 10 Co. Rep. 
58 b; cited in Hob. 44; 77 E. R. 1013. 
Annotations :—<As to (1) Refd. R. v. Trinity House (1662), 
1 Keb. 331. u18 to (2) Refd. Gee v. Freedland (1626), 
Cro. Car. 47. As to (3) Refd. Threadneedle v. Linum 
(1674), Kreom. K. B. 179. As to (4) Consd. Gee v, Freed- 
land (1626), Cro. Car._.47; Trelawny v. Winchester, Bp. 
(1757), 1 Burr. 219. Refd. Young v. Fowler eis Cro. 


555. QCenerally, Refd. Walker v. Lamb (1632), Cro. 


Car. deeded. 

Car. 2583; Ridley v. Pownell (1675), Freemn. K. B. 304. 
Mentd. Evans v. Ascuithe (1628), Palm. 457; Manby v. 
Seott (1660), 1 Lev. 4; Sharpe v. Bechenowe (1688), 
2 Lut. 1249; Phillips o. Smith (1718), 1 Com. 279. 


174. ——— When binding on successor -— Lease 





ne 
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Prayer.—READ v. LINCOLN (Bp.) (1889), 14 P. D° 
148; 64 L. TI. 149; Roscoe's Rep. 43. 


(ce) Privileges. 

180. Defamatory matter in charge to convoca- 
tion.|—The charge of a bishop to his clergy in 
convocation contained defamatory matter in 
respect of a layman in the diocese who had publicly 
attacked the conduct of the bishop, & the charge, 
by authority of the bishop, was afterwards pub- 
lished in a local newspaper :—Held: both the 
charge & the publication were privileged com- 
munications, if made bund fide, & for the purpose 
of vindicating the conduct of the _ bishop.— 
LAUGHTON v. Sopor & MAN (Br.) (1872), L. R. 4 
P. CG. 495; 9 Moo. P.C. CG. N.S. 318; 42 L. 5. P. C. 
11; 28 L. T. 877; 37 J. P. 244; 21 W. BR. 204; 
17 BK. OR. 534, P. C. 

Annotalions :—Consd. Adam v. Ward, [1917] A.C. 309. 
d. Jenoure v. Delmege, [1891] A. GC. 73; Novill »v. 
Kine Arts & General Insce., [1895] 2 Q. B. 1563 Gorhold 


v. Baker (1918), 63 Sol. Jo. 135, entd. Hart. 1. Gunipach 
(1873), > Nl. : P. Cc. 439 Murdock v. Fundukllan (18385), 
2 TT. la h, 215. 

Privileged communication generally, see LiBiL 
& SLANDER. 


As Peer of Parliament.|---See PARLIAMENT. 


EB. Visitatorial Powers. 
(a) In General. 

181. Power to visit--Whether commission 
under great seal necessary.|—Ilt. v. BASTWICK, 
Burton & PRYNN (1637), 3 State Tr. 711. 
sare at tr -~-Mentd. Faulkner v. Litchfield (1845), 1 Rob. 

cecl, . 

182. Extent of jurisdiction-— Royal palace.| -— 
NYERFORD’s Case (1314), 3 Co. Inst. 1415 sub 
nom, NEYERFORD’S CASE, Prynne’s Parliamentary 
Writs, p. 1189. 
Annotations -—Refd. A.-G. ». Dakin (1867), L. Re 2 Exch. 

200: Combe v. De La Bero (1882), 22 Ch. D. 316. 


See, generally, CONSTITUTIONAL LAW, Vol. XL., 


i pp. 519, 520. 


Royal foundation.| —Sec No. 87, ante. 

—— Peculiars.|—-See Sub-sect. 6, post. 

183. ----- Benefice appropriated to the dean & 
chapter.]— Although a benefice is appropriated to 
a prior, or a dean & chapter, yet the bishop may 





' visit, to see how the church is served, etc. & for 


for twenty-one years or three lives.|— SALISBULY'S | 


a CasE, No. 173, ante. 


75. ——— -——— Confirmation by dean & chapter.| 


—SALISBURY’S (BP.) CASE, No. 173, ante. 
rN also, No. 171, ante. 


176. 
sae CASE, No. 170, ante. 








171, ante. 

178. Addition of new fees to old office-— 
Where necessary.)—GEE v. FREEDLAND, No. 171, 
ante. 

Lee- 
Lengts 





of advowson appendant to bishopric— 
* term.})—Sce No. 2048, post. 


(b) Duties. 

179. To observe rubrics —- When officiating in 
communion service.|;—The word minister in the 
rubrics relating to the administration of the Holy 
Communion must be taken to include a bishop, 
& a bishop officiating as minister in the service of 
Holy Communion is bound to celebrate it in the 
order & form prescribed by the Book of Common 


contumacy, may proceed to suspension ab officio 
et bencficio.—WARRISON v. DUBLIN (ARCHRP.) 
(1713), 2 Bro. Parl. Can. 199; 10 Mod. Rep. 68; 
Se eee ee ed noyd ve. Phillpotts (1874), Te, Be 4 
“linns 3 -- . ron, HI potts » il. FR. 
a e297  Mackonochlé v. Penzance (1881), 6 App. 
Cas. 424. 


184, —--- Representatives of deceased pre- 


New office—With fees.) — ELy's © 


| decoration in Exeter cathedral by the 
-] — GEE v. FREEDLAND, No. | 


185. —--- Cathedral church—In respect of 
fabric.|—Upon a reredos erccted for purpose of 
ean & 
chapter of Ixeter were sculptured representations 
in high relief of the Ascension, the Transfiguration, 
& the Descent of the Holy Ghost on the Day of 
Pentecost, with figures of the Apostles delineated 
as forming part of the connected representation 
of the historical subject. On each side of the 
reredos, as finials to its architectural form, was a 
separate figure of an angel. The Bishop of Excter, 
at a visitation of the cathedral of the dean & 
chapter, held the structure to be illegal, & ordered 
it to be removed :—-Held ; (1) although the bishop, 
as ordinary in the exercise of his visitatorial power 
over the cathedral church of Exeter, cannot at 
his discretion order any alteration in its fabric, it 
was within his jurisdiction to find that the sculp- 
ture had been unlawfully erected, & on that definite 
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Sect. 5.—Constitution of the Church into dioceses: ' who had sufficient & exclusive eed ar ais 

Sub-sect. 2, E. (a), (b), (c) & (d) & F.) although the ons we pga a 
legal ground to order its removal ; (2) the structure | € eemosynary, © ollice Ww f 
ae Ln illegal, & so much of the decree of the | & it was not necessary to return the cause o 


, 3 ‘ amotion. ; 
inate ine pee oroee ot woe Mishep | The powers of the Bishop of Chester are not 


: : i have had 
(3) Sembdle: a faculty is not nec for an | confin oti to cases in hjrsers A Sa hike parent Nor 
alteration in the fabric of a cathedral church.— | jurisdi a a6 . as An S EhAE the ‘states ake 
PHILLYOTTS v. Boyp (1875), L. R. 6 P. C. 485; ; & Ey oe a he incu owered to do all things that 
44 L. J. Keel, 44; 32 L. 1.73; 895. P. 244; 23 | © sastalnt 46 tie olicn Gt visiior a fanctionaey 
W. R. 491, P. ©.; previous proceedings, sub nom. ae ta rota the law; the law defining & 
BGoypb v. Puinuporrs (1874), L. BR. 4A. & EB. 207, | we ; oe hy sata Ge hows they are not limited 
Annotations :—As to (2) Consd. Ridsdale v. Clifton (1877), | Tecognising his po 0D € diese “powers 44, Upon > 
2p. U. 2743 He St. Lawrence, Pittington (1480), 5 P.D. | by the founder. One o Pp oe 
131; K.v. London, Bp. (1889), 24Q. B. D. 213 endieene appease ben to Paheoloalal arhaer tel eaat the 
; OO ee Gk. Sonn, on the foundation, from which, in 
©. All Having, Lnteneats (ave y Poraa, Seteld, (Vicar) | oetutes: he les bean remerad “We were told 
v. All Having Interest, [1905] P. 111 ;_ Markham v. {| that the mandamus ought to go, because this is a 
Sgro rey 87 1). "2 ras i sé1 Nt ars fr mene 5 | spiritual, not an eleemosynary foundation; but 
. ; ay Ds ; croft ». London ae , . e438 : 
(Lord. ‘Bp. ), Lighton v. London (Lord Bp.), [1891] A. C. | no authority was cited to show that this a atmeden 
666; It. v. London, Bp., Loighton’s Case, {1891} 2 Q. B. | is material where there isa special visitor appoint 
48; St. John the Baptist, Thmberhill (Vicar, otc.) ». by the founder, although there is a difference with 
St. John the Baptist, ‘imborhill (Rectors, ote.), (1895) Y 1 ? t of the visitor merely in his 
P. 71; Barwham, Suffolk (lector, cote.) ». Barsham, | respect to the act o : h : ] 
Suffolk (Parishioncrs), (1896) P. 256; dtc St. Mark's, capacity of ordinary. ‘The office here is a lay 
Marylebone Kid, St. Mark’s (Vicar) uv. St. Mark’s office belonging to a spiritual foundation, & on 
in fersetipoa a [4898] I. 1145 Kensit v. St. Kthelburga, ae : thing to show for the 
Bishoprgate Within, {1900} P. 80; 2e St. Anselm, Pinner, | principle there scems _no gu a diff tl 
1901} DP. 202; Davey v. Hinde, [1903] P. 221: Re present purpose that this is to be viewed differently 
Christ Church, Ealing, (1906) b, 280: Wimbledon from a fellowship in a college (LORD CAMPBELL, 
C.J.).—R. v. CHESTER (DEAN & CHAPTER) (1850), 
| 15 Q. B. 513; 19 L. J. Q. B. 485; 15 L. T. 0.8. 
342; 14 J. P. 654; 15 Jur. 10; 117 EB. RR. 553. 
| Annotation :-—Folld. Lt. v. Iochester (Dean, etc.) (1851), 
17Q. B. 1. 
| 


Pendlebury (Vicar 


(Vicar & Churchwardens) v. Kden, ite St. Mark’s, Wimble- 
don, [1908] P. 1673 St. John the Kvangclist, Clevedon 
Vicar & Churchwardens) v. All Having Intorest, [1909] 

~ 63 St. Poul, Bow Common (Vicar & Churchwardons) 
v. St. Paul, Bow Common (Inhabitants), [1909] P. 245: 
Bourne », keane, [19190] A. C. 815; Tonbury Parish 
Shurch (1919), 36 I. L. it. 188 > Re St. Luke’s, Southport 
(1920), 36 T. L. 1%. 733, “4a to (3) Reld. Paignton (Vicar) 
v. All Having Intorest, [1905] P. 11] > Markham v. Shire- 
brook Oversovrs, [1906] P. 239, Gentrully, Mentd. 
Bowman v. Lex, (1910) P. 300. 


186. Extent of visitatorial powers — “4 ppoint- 
ment of canon residentiary pro tempore. ;—Pro- ; 
hibition issued to the Bishop of Vhichester, who (DEAN), No. 113, ante. t of i 
claimed a right to present by lapse under pretence 191. Right to procurations—-In respec e ms 
of his visitatorial authority to the office of a propriate rectory.]—Procurations are duc o See va 
canon residentiary of his church, it being a free- | mon right to the ordinary or his vicar, the arch- 
hold office, & the right of election thereto in the deacon, although the church be a uae A EDP EO: 
dean & chapter. Qu. : whether, in case the dean | priate, without a vicarage endowed, & t oe 
& chapter neglect or refuso to appoint a canon | properly suable for in the cea erreur the O8 
residentiary in proper time, the bis 10p by virtue | SANDERSON v. CLAGGET (1721), l Stra. FS 3 
of his general visitatorial power may appoint | KE. R. 609; sub nom. SAUNVERSON v. CLAGGET, 
pro tempore, till such election be had.—Cuicugster | 1 P. Wms. 657. B hi 
(Br.) v. Harwarp & Wexper (1787), 1 Term | 192. Suspension of jurisdiction — By pone 
liep. 650; 99 BE. 1. 1800. episcopal visitation & inhibition.|—LUNNE  v. 

187. --—- Bishop appointed visitor of founda- Dopson (1661), 3 Salk. 201 ; Ae ae 
tion by ordinance of founder—Whether confined | Annotation —Consd. R. v. Sowter, [ di A Cathedral 
to powers as ordinary.|---A mandamus, command- 193. Extinction of juris = cTeelicols rer 
ing the dean & chapter of a cathedral to restore a | school—-Scheme under Endowe tie i 
chorister, alleged that the office was a freehold in | 1869 (c. 56).)—Held: a scheme un bet sas tl . 
their gift, paid by salary out of their land revenues, | Act had destroyed the Siren are srhibees a 
& conferring a right to vote on the election of | headmaster of the King 8 School, ros Ts ; he 
members of Parliament, & that the chorister had ; cathedral church of Chester attan ts adiudi io 
been wrongfully amoved. Return, that, by | jurisdiction of the bishop as gs ih oe a 
ordinances of the founder, for the government of | upon the claim of the lerhaaar se rtoa ae re 
the cathedral, it was provided that, if any of | choir of the cathedral.— ian, a i ai 
the officers of the cathedral, including choristers, | CHAPTER) v. CHESTER (Br.) ( uP sib Aone IL 
commit # small fault, he may be punished by the | 19 T. L. R. 181, H. L. 3 ce ae CHAPTER) 
dean, but that, “ if his crime be of a blacker dye, (ON PROSECUTION OF CHESTER, DE 


188. ----- Cathedral church — Alteration of 
fabric.]|—PHILLeoTrs v. Born, No. 185, ante. 

189. Exercise of eres a oe _sucelal 
capacity.|—-Re YorK (Dran), No. 113, ante. 

peru Forms to be followed.) Re York 





abe : ‘ . R. 533, C. A. 

if it be judged equitable, he may be expelled by | v. CHESTER (Br.) (1901), 17 T. L ’ 

whom he was admitted”; & that the bishop of | See, generally, cee { charities.’ —Sce 
the diocese should be the visitor of the cathe ,| The bishop as visitor o “ 

to take special care that all its ordinances should | Cuarrriss, Vol. VIII. 

be inviolably preserved, to punish & correct all Inhibiti 

offences committed by officers of the cathedral, (b) Inhibition. ; 

& to do all things that are judged lawfully to 194. Operation — As regards archdeacon. — 
appertain he the jnftice of visitor : & that the | Lunne v. Dopson (1661), 3 Salk. 201; 91 E. R. 
Chorister h not appealed to the bishop :— | 776. 

Held : on demurrer to Nhe return, pandas did ' Annotation -—Consd. R. v. Sowtcr, (1901) 1 K. B. 396. 

not lie, as the remedy for the wrongful amotion . 195. Admission of er trratoheta ar a 
complained of was by application to the Visitor, —(1) Where an archdeacon was inhibited during 





— 
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the period of the bishop’s triennial visitation from 
exercising any spiritual or ecclesiastical jurisdic- 
tion concerning, among other things, the admission 
of churchwardens :—Held: it was not the duty 
of the archdeacon during the period covered by 
the inhibition to admit a churchwarden, & he 
could not be ordered by mandamus to do so. 

(2) When a bishop is visiting, & during his 
visitation inhibits the archdeacon, the law is 
that during the pcriod covered by the inhibition, 
in respect of various matters, the office or duty 
of the archdeacon is displaced by that of the 
bishop (Romer, L.J.).—R. v. Sowrer, [1901] 1 
K. B. 396; 70 L. J. K. B. 322; 84 L. T. 36; 
65 J. P. 355; 49 W. RK. 338; 17 T. LR. 21k: 45 
Sol. Jo. 218, C. A. 


Annotation :— As to (1) Consd. R. v. Sar LBp., [1916 
K. B. 466. eo pate we inne eae 
A 


196. -——- As regards commissary.] — (1) 
significavit under Kccles. Courts Act, 1813 (c. 127), 
8. 1, need not appear on the face of it to have been 
issued within ten days of the party having been 
pronounced in contempt, as it will be presumed 
to have been so issued, & no such statement is 
contained in the form of significavit given by the 
act. Nor is a significavit vitiated by the intro- 
duction of merely superfluous words, not con- 
tained in the statutable form, viz. by the addition 
of the words ‘‘ as by our citation he was required 
to appear” after the statement that the party 
has been pronounced in contempt. 

(2) By the bishop’s inhibition, during his 
visitation, the jurisdiction of his commissary is 
superseded, & a party resident within the com- 
missary’s jurisdiction may then_be cited beforo 
the bishop’s official principal. The appointment 
of a commissary for a district does not mako it a 
peculiar.— lt. v. THOROGVOD (18410), 12 Ad. & EI. 
183; 3 Per. & Dav. 629; 9 L. J. Q. B. 211; 4 
J. P. 298; 4 Jur. 937; 113 HK. RR. 780. 

Annotations :—Cenerally, Mentd. Richards v. Dyke 
3Q. B. 256; Ke p. Cox (1887), 20 S; B. 1). 1 
Penzance & Hakes (1887), 56 L. J. Q. B. 532 


197. Form.|—It. v. Sowrer, No. 1095, ante. 


(1842), 
> lk wv. 


(c) Appeals. 

198. To court of arches.)—IHAvers v. LONDON 
(Bpe.) (1679), Return of Appeals before the Ligh 
Court of Delegates p. 31, No. 69 (Parliamentary 
pli April 3, 1868); cited in 2 Q. BL. at 
Ppp» Ys 


Annotation :—~Consd. Boyd v. Phillpotts (1874), Le KR. 4 
A. & E. 207. 


199. ——— Removal of cathedral ornaments set 
up without faculty.|—The Dean & Chapter of 
the Cathedral of Kxeter removed a “ reredos ”’ 
which had been erected in the choir of the cathedral 


a different character. The original ‘‘ reredos ”’ 
extended across the whole of the east end of the 
choir. The new structure only occupied about 


t 
t 
, 


| 
| 
| 
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A. & EB. 207; 44 L. J. Boch. 13 on appeal, sub 
nom. PHILLPOTTS v. Boyrp (1875), L. R. 6 BP. C. 


435, P. C. 

Annotations :—As to (2) Refd. Paignton (Vicar) v. All 
Having Interest, 11908) P. 1113; Markham _v, Shirebrook 
Ovorseers, [1906] P. 239. 4s to (3) Consd. Ridsdale v. 
Clifton (1877), 2 P. D. 2743; Re St. Lawrenoo, paeaneon 
(1880), 5 P. D. 131 ; lt. v. London, Bp. (1889), 24 Q. B. D. 
213; St. John, Pendlebur Nita etc.) v. St. John, 
Pendlebury (Parishioners), fisb5] P? 1783 Groat Bard 
field (Vicar) v. All Having Interost, (1897) P. 185; 

Paignton (Vicar) v. All Having Intorost, [1905] P. 111; 

Markham v. Shirebrook Overseers, [1906} P. 239. Refd. 

Hughes v. Kdwarda (1877), 2 P. D. 361; Allcroft v. 

London (Lord ip.) Lighton v. London (Lord Bp.), 

1891} A. C. 666; 2%. ». London, Bp., Loighton’s Caso, 

{1891} 2 Q. LB. 48; St. John the Baptist, Timberhill 

(Vicar, ctc.) v. St. John the Baptist, Tim berhill (Rector, 

ote.), [1895] P. 71; Barsham, Suffolk (Rector, ete.) ». 

Barsham, Suffolk (Parishtouors), 18906} Bb. 256;; Re 

St. Mark’s, Marylebono Rd., St. Mark’s (Vicar) ». St. 

Mark’s (Parishioners), [1808}) BP. 114; onsit +. St. 

Ethelb , Bishopsgate Within, [1900] P. 80; Re St. 

Ansclin, Pinnor, 11901} P. 202; Davoy v. Hinde, (1903) 

YP, 221; He Christ Church, Kaling, |1906) 1. 280; 

Winbledon (Vicar & Churchwardons) +, Kden, Je St. 

Mark’s, Wimblodon, [1908] P. 167; St. John tho Kvange- 

list, Clevedon (Vicar & Churchwardons) v. All Hav 

Interest, (1909] P. 6; St. Paul, Bow Common (Vicar 

Churchwardens) v. St. Paul, Bow Common (Inhabitants), 


11909) P. 245; Bourne v. Keano, 11919) A. CY 815; 
Re Yonbury Parish Church (1919), 36 TT, LL. Re 188; 
Ite St. Luke's, Southport (1920), 36 ‘Tr. de. Lt. 733. 


Generally, Mentd. Bowman v. Lax, (1910) LP. 300. 
From Archbishop as visitor of his cathedral 
church.|—See Nos. 110, Lil, ante. 


(ad) Control by Temporal Courts. 


200. Mandamus —Prebendary deprived for in- 
continency.|——(1) A »andamus lies not to a visitor, 
who has deprived a prebendary for incontinency. 

(2) [The prebendary] ought to have applied 
for a prohibition while the matter was under 
consideration before the bishop (LEE, C.J.).— 
Ri. v. CHESTER (Br.) (1748), 1 Wils. 206; 1 Wm. 
BL 22; 05 KH. 1. 576. 

Annotations :—.18 to (1) Consd. KR. vo. York, Archbp. (1842), 

2 Gal. & Dav, 202. d. Whiston v. Rochester (Dean & 

Chapter) (1849), 7 Hare, 5323;  MeGeath v. Geraghty 


(1866), 15 W. R. 127. As lo (2) Refd. Whiston v. Nochoster 
(Dean & Chaptor) (1849), 7 Hare, 532, 


201. —-— Refusal to hear claim to profits of 
prebend—Profits accrulng during vacancy claimed 
by incoming prebendary.|---(1) Tho ct. will not 
issuc a vutndamus to a visitor, to hear a claim by 
a prebend to tho profits of his stall, during its 
Vacancy. 

(2) As the other prebendaries had divided these 
profits, & some of them were dead, their repre- 


‘ sentatives must be heard, & no visitatorial power 


of the bishop could extend to them (LORD Mans- 
FLELD, C.J.). 
(3) If [the incoming prebendary] had a right 


- to this money, he might recover it in an action for 
in 1823, & substituted for it a new “ reredos ” of | 


the space required for the communion table in . 


the centre, & on it were carved representations in 
bas-relief of the ‘‘ Ascension of Our Blessed Lord,’’ 
the “ Transfiguration of Our Blessed Lord,” & 
the ‘‘ Descent of the Holy Ghost on the Day of 
Pentecost.” 
out of the actual structure during the progress o 
the reredos. 


All the figures were cut or carved ' 
f° Ciarimies, Vol. VIIL., p. 390. 
The dean & chapter had obtaincd | 


no faculty for its erection, & the bishop, on ao 


special visitation of the cathedral, made an order 
for its removal :—Held: (1) an appeal from the 


order of the bishop lay to the Ct. of Arches; — 


(2) the absence of an episcopal faculty did not 
render the erection of the ‘'reredos”’ illegal ; 
(3) the figures or images carved upon it were not 
unlawful.—LBoyb v. PHiIt~portrs (1874), L. R. 4 


inoney had & received (LORD MANSFIELD, O.J.).— 
hk. v DurwaAmM (Br.) (1758), 1 Burr. 567; 2 
Keny. 2008; 97 I, BR. 451. 
Bishop as_ visitor charity.]-—Sec 
CHARITIES, Vol. VIIL., p. 300. 

See, generally, CHOWN VPractrics, Vol. XVI, 
pp. 276 et seq. 

202. Prohibition——-Time for application.] —li. v. 
CuESTER (Be.), No. 200, ante. 
Bishop as_ visitor 


of 


——aeen 


of 





charity.)—Sce 


See, gencrally, CROWN Pracricr, Vol. XVI, 
pp. 372 ef seq. 


I’. Vacation of Bishopric. 
203. —--- Exercise of judicial powers of Arch- 
bishop—- Where court held.]-—— PicKAVER’s Casi 


(1618), Tiob. 178; 80 KH. R. 325. 
Annals :—~Refd. Parkes v. Parkes (1852), 2 Rob. Eect. 
eo e 
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Sect. 5.—Constitution of the Church into dioceses: 
Sub-sect. 2, F. & G.; 
(c) & (d).] 

204. Effect of vacation-—On_ spiritualities.| — 
Where the bishop admits another man to my 
benefice, & in a quare impedit against him & the 
other, he pleads, that he hath nothing but as 
Ordinary, 4 shall yet have my election, to have 
my writ to him, or to the metropolitan, or sede 
vacante, to the guardian of the spiritualite ; & 
as touching the guardian of the spiritualties of 
common right, by the common law, the dean & 


chapter sede vacante of the bishop, is guardian of | 


the spiritualities (CoKE, C.J.). 
Every archbishop hath a dioces: & a province, 


EccLESIASTICAL Law. 


The fact of the bishop being a claimant is a 


sub-sect. 3, A. (a), (b), | strong additional reason why an inspection ought 


| to be allowed of the books, which are kept by the 


ed 


211. 
'3L. T. O. S. 202 ; 


& of his diocese he is a bishop, & of his province . 
| SUB-SECT. 3. —DIOCESAN CHANCELLORS AND OTHER 


he is archbishop, & within his province he is to be 


visitor of all the churches within his province & ' 


sede vacanic of any bishop within his province, he | 


himself is guardian of the spiritualties, of all the | 


bishoprics within his province, sed sede vacante of 


his own diocese, the dean & chapter of this is | 


guardian of the spiritualties (DODDERIDGE, J.).— 


147. 

205. ---—- Right to temporalities during vacancy 
—Escheat.|—-CoVERT’s CAsE (1600), Cro. Wliz. 
154; 78 Mi. 1h. 085. 

Annotation :-—Retd. Fairchild v. Galr (1605), 1 Brownl. 201, 

206. —-—  ---—-.]—Hx p. Tarrant, No. 72, 
ante, 





Sub-sect. 2, B. (a), ante. 

207. Successor’s right to chapel orna- 
ments.]—-CARLISLI’s (Bp.) Casi (1847), Y B. 21 
Edw. 3, fo. 48, pl. 73. 

Annotation :-—Reld. Corvon's Case (1605), 12 Co. Rep. 105. 
208. ———- ——.]— CoRVEN’s Cask, No. 3159, post. 
——-— By deprivation---Right of presentation to 

living vacant at date of deprivation.]--- See No. 

US, ante. 

209. By death-—-On pending suit by bishop 
in archbishop’s court.|— (1) If a bishop, having a 
commendatary within his diocese, libel for tithes 
in the et. of the Archbishop, & die pending the 
suit, his executors may revive it. 

(2) The question is if a suit, being lawfully 








bishop himself for the benefit of the public.— 
R. v. Evy (Bp.) (1828), 8 B. & C. 112; 108 E. R. 
985 ; sub nom. FINCH v. ELY (BP.), 2 Man. & Ry. 
K. B. 127; 6L. J. O. 8S. K. B, 223. 
|—lt. v. Ripon (Bp.) (1844), 
8 J. P. Jo. 388, 

See, generally, DISCOVERY. 

Documents from—-Whether admissible as evi- 
dence.]|—See BOUNDARIES, Vol. VII., pp. 318, 319, 
Nos. 379, 401; EVIDENCE. 


a 








OFFICERS. 
A. The Diocesan Chancellor. 
(a) In General. 
212. Nature of office—Within Sale of Offices 


' Act, 1551 (c. 16).J)—The Chancellor, Register, & 
GRANGE v. DENNY (1616), 3 Bulst. 174; 81 E.R. | 


Successor’s right to temporalities.] —Sce | 


Commissary in the Ecclesiastical cts., are officers 
within Sale of Offices Act, 1552 (c. 16), & restrained 
from buying or selling their offices.—TREVoR’s 
Casi (1611), 12 Co. Rep. 78; Cro. Jac. 269; 77 
KE. 1. 1356. 

Annotations :—Folld. Woodward v. Foxe (1691), 3° Lev. 


289. Refd. Lyn »v. Wyn (1665), O. Bride. 122; Layng 
vw. Paine (1745), Willes, 571. Mentd. Morton’s Case 
(1661), 1 Sid. 65. 


' grant a prohibition to stay a suit in the Ecclesi- 


astical Ct. against the chancellor of a bishop, to 
examine whether he be skilled in tne civil law, 


‘although the bishop had granted him the office 


commenced in the Archbishop's ct., shall after- . 


wards be prohibited as illegal ? & in this case, 
although the cause cease, yet the suit) shall con- 
tinue ; for, by the civil law, the death of pltf. or 
deft. is not. any abatement of the libel, but they 
have a reviver. . .. The intent of the statute is 
not that. such a cause should be‘remanded, whereby 


pltf. should lose the costs of his suit: (DODDERIDGE, | 


J.).—CARLISLE’S (BPp.) Case Cro. Jac. 

483; 79 H.R. 412. 

sinnotation -—-Refd. Oxford's, Bp. Caso (1622), Palm. 174. 
See, gencrally, PRACTICE. 

Right of presentation to living vacant 


at death.|— See No. 1416, ane. 


(1618), 





G. Episcopal Registers. 

210. Register of presentations—Right of in- 
spection.]---A bishop’s registry of presentations is 
a public book; & a mandamus lies to him to 
grant inspection of it to one claiming a right to 
present to a vacant living, though the bishop 
claim a right to collate to it. A bishop’s registry 
is kept. for the benefit of the public at large, & 
ought to be accessible to every individual who has, 
or who can by possibility claim title to, the 
presentation to a living within his diocese. They 
are, strictly speaking, public documents, & must 
be open to the public. 


for life. 

(2) If an office of skill be granted to one for 
life who hath no skill to execute the office, the 
grant is void, & he hath no frank-tenement in it. 
A prohibition is for two causes: first to give to 
us jurisdiction of that which doth belong unto us : 
& secondly, when a thing is done against the law, 
& in breach of the law, then we use to grant a 
prohibition (DODDERIDGE, J.). 

(3) The chancellor of a diocese is vicar-general 
to the bishop, & if the bishop will not elect a 
chancellor, the metropolitan must. For the bishop 
cannot be judge in his own consistury. The bishop 
ought to examine the chancellor before admitting 
him, but can do so afterwards. The chancellor 
can be deprived even after admittance (RIcuaRrp- 
SON, (.J.).—SUTTON’S CASE (1027), Godb. 390 ; 
Cro. Car. 65; Lat. 228; Litt. 22; Noy, 91; 78 
HK. RR. 230. 


«innotations :-—.A8 to qv Refd. Anon. (1677), Freem. K. B. 
200 a 3) N.F. 


90. .fa to (3 Jones v. Llandaff, Bp. (1692), 12 
Mod. Rep. 47. 
214. —— I—The spiritual ct. shall be 





prohibited from proceeding in a suit by a bishop 
against the chancellor of his diocese to deprive 
him for ignorance in the civil & canon laws, 


; although the office was granted by his predecessors ; 


for being granted for life, the grantee has a free- 
hold in the office.-—JONES v. LLANDAFF (BP.) 
(1603), 4 Mod. Rep. 27; 12 Mod. Rep. 47; 87 


. KE. R. 242. 
se tion :—Refd. Grace t. Ossory, Bp. (1848), 4 Cox, C. Cc, 


215. Right of office—Court having jurisdiction 
to try.;— RoBoTHAM v. TREVOR (1610), 2 Brownl. 
11; 123 EK. R. 786. 
cinnotation -—Refd. Peak r. Bourne (1732), 2 Stra. 942. 

216. Right to fees—Though bishop holds court.] 
—(CIBBONs v. CLOYNE (Br.), No. 148, ante. 

217. Power to make leases.|——Bisco v. HoLte 





PART LLI.—UCONSTITUTION OF THE CHURCH OF HKNGLAND. 241 


(1663), 1 Lev. 112; 83 E. R. 323; sub nom. Bis | cellors or vicars-gencral, as for the benefit of the 
v. HOLT, 1 Sid. 158. subject, that justice might be done them near 
| home (Sir GEORGE LEE).—HILLYER v. MILLIGAN 
(1754), 2 Lee, 8. 

mance ion 5 Ceneraey: Refd. R. v. Tristram, {1002) 1 


| 
(b) Appointment. | 

218. By whom appointed.]—SuTron’s CasE, | 
No. 213, ante. 


219. ———.]—GLANVIL’s Case (1627), Palm. 
450; 81 E. R. 1166. 


220. Qualifications.] —GLANVIL’s CASE (1627), 
Palm. 450; 81 E. R. 1166. 


221. Examination as _ to.]-——SuTTon’s 
Cask, No. 213, ante. 


222. Appointment of two jointly — Whether 


227. In what capacity exercised—As representa- 
tive of bishop.] — ‘THORPE v. MANSELL (1810), 1 
Hag. Con. 4, n. 

Annotations :—Refd. Prankard tv. Deacle (1828), 1 Hag. 
Kec. 169; R. v. Canterbury, Archbp., [1902] 2 K. B, 603; 
Bowman v, Lax, [1910] P. 300. 

228. Laan per tleerae Co S 
valid.]— Judicial office may be granted to two; | ST; SEPULCHRE (CHURCHWARDENS), No. (41, poste 
but if one dies, it shall not survive, unless said to | _ 229. Improper exercise of jurisdiction—Liability 
the survivor.-Jones v. Beau (1691), 4 Mod, | 18 damages.|—-(1) “An action upon tho case was 
Rep. 16; 12 Mod. Rep. 10; 1 Show. 288; 87 | held not to lie against tho vicar-goncral of the 
EK. Rt. 236; sub nom. JoNEs v. Puan, 2 Salk. 465 ; | bishop for excommunicating pltf. with the greater 
sub nom. JONES v. Brew, Carth. 213. excommunication, for contumacy in not taking 
Annotations :~-Refd. Trewlawney v. Winchester, Bp. (1757), | Upon him administration of an intestate s effects, 

1 Burr. 219; Bell v. Holtby (1873), L. RK. 15 Eq. 178. to whom pltf. was next of kin, & had intermeddled 

223. Appointment with reservations—Whether | with the goods, ctc., although the citation by 
valid.J—A grant of the office of vicar-general, with | which pltf. was cited was void, by reason that it 
a reservation to the bishop, is void.--ANON. | required him to appear & take administration, 
(1705), 11 Mod. Rep. 46; 88 EK. It. 874. etc., without leaving him an option to renounce 

22 Reservation of certain causes.] | it, & the proceedings thereupon had been sect 
—By lIctters patent appointing a chancellor for | aside upon appeal; for the vicar-general had 
a diocese the bishop gave him power, in the | jurisdiction over the subject-matter, viz. the 
absence of the bishop from his Consistory Ct., to | granting administration, & there was no malice. 
determine certain causes, ‘‘ Nevertheless first (2) This action is not maintainable if the 
consulting us & our successors, & having our con- | ecclesiastical ct. had a general jurisdiction over 
sent in case either party earnestly crave our | the subject-matter, & that it had general juris- 
judgment.”’ A suit was promoted for the removal | diction over the subject-matter, & in regard to 
of certain ornaments from a church in the diocese, | some of the particulars mentioned in the citation, 
& the respondents in their reply asked that the | there can be no doubt. I accede however to the 
bishop should be first consulted & his consent | decision of the Ct. of Delegates that this citation 
had, & earnestly craved his judgment. ‘The | must be considered as a nullity. It has left no 
chancellor heard the suit, & delivered a judgment | election to the party cited but obedience to its 
in which he held that he had jurisdiction & dealt | requisitions (LOKkKD HLLENBUOROUGH, C.J.).—-ACKER- 
with the merits of the case. It appeared from the | LEY v. PARKINSON (1815), 3 M. & S. 411; 105 
judgment, though not so stated in terms, that he | k. RB. 665. 
had oe Veer paar ard bishop on obtained ae sarees oo 2 (2), Rela. Martin sea Mackonochie 
consent either e hearing of the suit or the | (1879), 4 Q. 2B. 0. 607.) Generally, Mentd. Brittain ». 
terms of the judgment. On appeal from a refusal | RTT, ELEN Sse ary Pears wee Wineate 
to direct the issue of a writ of prohibition :— v. Waite (1840), 6 M, & W. 739; Watson v. Bodell (1845), 
Held: the limitation in the patent was not! 14 M. & W. 57; Dease v, Chaytor (1863), $ 13. & 5. 620. 
illegal ; it did not relate to procedure, but had | 230. In particular dioceses — Chichester.] — 
the effect of excluding the jurisdiction of the , Davey v. Hinpv#, No. 2768, post. 
chancellor over the excepted causes ; the absence 231. Lincoln—-Archdeaconry of Bucking- 
of jurisdiction sufficiently appeared on the face - hamshire.|—HUILLYER v. MILLIGAN, No. 226, ante. 
of the proceedings; & as the objection to the 232. London—To license to lecture.|— 
hearing of the suit by the chancellor had not been | Suir v. LOVEGROVE, No. 155, ante. 
abandoned or waived, a writ of prohibition should , | 233. How lost—-Bishop Interested In rd 
issue.—R. v. TRISTRAM, [1902] 1 K. B. 8163; 71) It is no ground for prohibiting a cause before the 
L. J. K. B. 4183 86 L. T. 515; 50 W. R. 4773: chancellor of a diocese in the Consistorial Ct. of 
ae Tr. ie ht. aati va A. i ies abe ae the pepe ae the ee c the diocese is 
-innolalions :-—Reld. Smythe v. Wiles, [1921] 2 K. B. 665. interested in the cause.—z p. MEDWIN (1853), 1 

Mouse Chancellor, Haart, Sguzen Counell e. London” Bi & 13. 600; 17 Jur. 1178; 118 K. i. 660; sub 

See, also, No. 2768, post. num. RAWLINSON v. MEDWIN, Ea p. MEDWIN, 22 

: : a fe ~ Q. eas : hes rues pi aineaaL is MrEDWIN 
caste aes URST, ~T.O0.8. 5; sub nom. RAWLINSON 

(c) Jurisdiction. v. MEDWIN & West, 17 J. P. 166. 

225. Issue of commission to tax parishioners— | Annotutions ino Loo v. Flack, 11896) P. 138; It» 

0% entd. I 
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For repairs of church.}—The chancellor of ' Tristram, [1902] 1 K. 1. 816. td. Fagg v. Leo (1873) 
the diocese cannot grant a commission to tax! }. Ret A, & MM. 135; It. v. Taunton Corpn, (1887), { 
Der tier eee re cre of the ena era 
ON. )s eem. K. B. 286; 89 E. K. 206. | ’ ope 
See, generally, Part VII., Sect. 3, sub-sect. 5, (d) Termination of Office. 
post. 234. By removal—Whether capable of removal.] 
226. Where separate commissary appointed— © —SuTTON’s Case, No. 213, ante. 
Archdeaconry of Buckinghamshire.} — (1) The. 235. —-- ——.]—JoNngEes v. LANDAFF (Bp.), 
chancellor of Lincoln cannot exercise jurisdiction . No. 214, ante. 
within the jurisdiction of the Archdeacon & , 236. - Grounds for.|—SuTtTon’s Case, No. 


Commissary of Buckinghamshire.  . 213, ante. 
_ (2) Commissaries are ancient officers & were | 237. ——~ -——.]—QGLANVIL's Case (1627), Palm. 
instituted, not so much for the ease of the chan- | 450; 81 E. R. 1166. 

J.-—- VOL. xXIx. R 
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Sect. 5.—Constitulion of the Church into dioceses : 
Sub-sect. 3, A. (d), B. (a) & (6) & C.] 


- nes Oa eerie ee te mete 


288. By death of one of two joint holders— 
Form of grant.]|—JONES v. BEAU, No. 222, ante. 

239. Effect of pardon.}|—-A pardon of a 
sentence in the spiritual ct. of fine, imprisonment, 
& deprivation, for bribery in the office of chancellor 
of a province, discharges not only the sentence 
but the consequent disabilities ——-BENNET v. 
KASEDALE (1626), Cro. Car. 55; 79 E. R. 651. 

-—Men 


Annotation: Hay v. London Tower Division JJ. 
(1800), 24 QB. D. 561. 


B. The Registrar. 
(a) In General. 


240. Nature of office—Whether within Sale of 
Offices Act, 1552 (c. 16).]—Trevor’s Case, No. 
212, ante. 

241. Freehold.|—(1) The registrar of a 
spiritual ct. cannot sue there for his fees. 

(2) The office of registrar or archdcacon is a 
freehold (Hort, C.J.).—BALLARD v. GERARD 
(1702), 12 Mod. Rep. 608; Volt, K. B. 596; 
1 Salk. 3383; 88 E. R. 16533; sub nom. POLLARD 





v. GERARD, 1 Ld. Raym. 703. 
Annotations :—As to @) Refd. Shepherd o. Payne (1862), 
cley »v Portwee (1870), L. It. 5 B. 


#11. J.C. P. 2073 : 
673. Generally, Mentd. Mills v. Colchester Corpn. (1867), 
ry - Pc A I. 476; Lawrence v. Hitch (1868), L. Kh. 3 
242. Appointment — In reversion —- Whether 

valid.|— (1) A grant by the bishop of the office 

of a diocese, in reversion after the death of the 
tenant for life, to an infant of eleven years of age, 
exercendum per se vel deputatum sufficientem, is 
good, notwithstanding the infancy; but if he 
make an insufficient deputy, it is a forfeiture of 
the ollice. 

(2) The office of registrar of a diocese or any 
other office usually granted for life in possession 
or reversion may be granted in reversion by every 
eras & if contirmed by the dean & chapter 
will bind his succcssors.—YOUNG v. FOWLER 

(1689), Cro. Car. 555 ; March, 38; 79 E. lh. 1078. 

Annotations :-—As to (1) Refd. Eddleston v. Collins (1852), 

99. 4a ty (2) Refd. Ridley v. Pownell (1675), 

. B. 304; Trelawney v. Winchester, Bp. (1757), 

1 Burr. 219. Generally, td. Thrvadneed! unl 
1674), Froom. K. B. 179; Ld, 
taym. 40; Claridge v. Kvelyn (1821), 81. 
248. Reversioner an infant— 

Of full age at death of predecessor.)— ROCHESTER’S 

(Br.) Case (1607), Jonk. 121; 145 E.R. 86. 
244, —— Power under grant 

— YOUNG v. FOWLER, No. 


© v. 
ht. wv. Tie eh ar Pa 

















to exercise by deputy.| 
242, ante. 

245. ——-— For three lives—Whether valid.]— 
The office of registrar may be granted for 
lives, whether the bishopric be an old or a new 
one, lf it was usuall 
c. 19.—RIDLEY v. 
K. B. 304; 


so granted before 1 Eliz. 
JOWNELL (1675), 1 Freem. 
2 Lev. 136; 3 Keb. 472, 506; 89 
E.R. 293; subsequent proceedings, 3 Keb. 540, 
560. 


Annotation :-—Refd. Trolawncy v. Winchester, Bp. (1757), 
1 Burr. 219. 


246. Recovery of fees—In what 
BALLARD v. GERARD, No. 241, ane. 

247. Registrar acting as proctor—Whether 
within 54 Geo. 3 (c. 68), s. 10.J)—(1) Above Act, 
sect. 9, prohibits a proctor from permitting or 
suffering ‘‘ his name to be in any manner used 
in any suit, the prosecution or defence of which 
shall appertain to the office of a proctor, or in 
obtaining probates of will, letters of administra- 
dion, or marriuge licenses ’’ for the benefit of any 
other person. Sect. 10 enacts, “ that in case any 


court.]— 





ECCLESIASTICAL LAw. 


person shall, in his own name, or in the name of a 
other person, make, do, act, exercise, or perfo: 
any act, matter, or thing whatsoever, in any w 
appertaining or belonging to the office, functic 
or practice of a proctor, for or in consideration 
any gain, fee, or reward, or with a view to pi 
ticipate in the benefit to be derived from t 


office, function, or praetice of a proctor, withc 
being admitted & enrolled, he s forfeit £50’ : 


Held: construing these two sections together, t 
acts intended by the latter section to be prohibit 
were those which were legally incident to the offi 
of a proctor; not those which, though usua 
ha by him, were not of right incident to ] 
office. 

(2) Therefore, a registrar of an ecclesiastic 
ct., who, in cases where there was no testamenta 
contest, had prepared the documents, & done t 
acts necessary, for obtaining letters testamenta 
& probates of wills, & other similar matters, h. 
not thereby subjected himself to the penal 
imposed by sect. 10.—STEPHENSON v. HIGGINS« 
(1851), 8 H. L. Cas. 6388; 10 EH. R. 252, H. L. 
Annotations a Generaly, Refd. Law Soc. of United Kingd 

v. Shaw, Samo v. Waterlow (1882), 51 L. J. Q. B. 2: 

Mentd. Income Tax Special Purposes Comrs, vr. Pems 

[1891] A. ©. 631. 

248. Termination of office-—By forfelture- 
Appointment of insufiicient deputy by infant.)- 
YOUNG wv. FOWLER, No. 242, ante. 


(b) Deputy Registrar. 

249. Nature of office—Whether within Sale 
Offices Act, 1551 (c. 16).|—LakEe wv. PRIGEC 
(1633), Nels. 27; 21 E. R. 781. 

250. -—— Held at will.!|—JAlandumus lies f 
the principal sy Slated of the Archbishop’s Ct. ° 

it & swear his deputy, but it will not lie f 
the deputy himself, he being an officer at wi 
It lies notwithstanding that this is a spiritu 
office. The writ need not aver that the persc 
to whom it is directed, is the person to whom 
appertains to admit & swear.—It. v. WARD (1731 
2 Stra. 893 ; 1 Barn. K. LB. 204, 380, 411; Fitz- 
123, 194; 93 E. R. 922. 

Annotations :-—Mentd. R. v. Williams (1828), 8 B. & 

681; RK. v. Sowter (Archdeacon) (1900), 70 L. J. Q. B. & 


251. Spiritual office.|—li. v. Warp, N 
250, ante. 


252. Admission-—- Whether mandamus wi 
issue.J—R. v. WARD, No. 250, ante. 

253. -——— Disapproval of bishop —Co1 
struction of registrar’s patent of office.|—T! 
registrars of a diocese were authorised by the 
patent of office to iy eer a deputy, to be “a 
proved of & allowed by the bishop ’’; who, if i 
should not approve of & allow the deputy name 
& proposed to him, was empowered to nominat 
another, with a salary payable out of the profi 
of the registrarship. e registrars appointed 
deputy, subject to the approbation & consent < 
the bishop, who on being informed of it, answerc 
that ‘‘for good & suflicient reasons’’ he dii 
approved of the party nominated, but decline 
specifying his reasons. The ct. refused a ru) 
nisi for a mandamus to the bishop to admit th 
ye ey Aber v. GLOUCESTER (Bp.) (1831), 2 B. . 
Ad. 168; 91. J. O. 8. K. B. 228; 109 B. R. 110: 
Annotation :—Mentd. HR. r. London Corpn. (1832), 3 B. . 








books—-Whether mandamus will arise—Termina 
tion of office disputed.)— RK. v. WHEELER (1735 
Cunn. 155; Lee temp. Hard. 99; 94 EF. R. 1123. 


255. Clerk to deputy registrar—Nature of offic 
— Whether within Sale of Offices Act, 1551 (c. 16). 


254. Termination of office—Recovery of publ 
Te 


Part I1.—Constrrution or THE CuuRcH or ENGLAND. 


—The office of clerk to the deputy registrar in the 
Perogative Court of Canterbury is not office con- 
nected with the adminstration of justice, within 
the meaning of the above sect., 0 as to prevent 
its being aliened or charged. Nor is an alienation 
of or ch on the profits of the office, contrary 
to the policy of the law, restricting the alienation 
of the income of a public officer.—AsTon v. 
GWINNELL (1829), 3 Y. & J. 186; 148 E. R. 
1125, Ex. Ch. in Kq. 
Annotation :—Mentd. Karl v. Browne (1839), 3 Jur. 1146. 
2656. ——— Alienation of or charge on profits of 
office-——-Whether contrary to public policy.|— 
ASTON v. GWINNELL, No. 255, ante. 


C. Other Subordinate Officers. 
257. Commissary— Nature of office—Whether 


Cask, No. 212, ante. 

258. Appointment— Who may be ap- 
pointed.|—A person may be commissary to a bishop 
though he is not a doctor of laws.—PRATT »v. 
S TOCKE (1594), Cro. Eliz. 315; 78 E. R. 565. 

259. ——-— Grant in reversion —--Whether 
valid.|-—Special verdict on an action on the case 
for disturbance in the offices, (1) Of official of an 
archdeaconry ; (2) Of commissary to a bishop: & 
adjudged, that a grant of them in reversion is good. 

37 Hien. 8, c. 17, does not restrain a lay person 
& bachelor of the civil law only from holding the 
offices of commissary, chancellor, or official to a 








bishop. 

1 Titi. c. 19, & 18 Eliz. c. 10, restrain bishops & 
archdeacons from granting the offices above- 
mentioned, so as to bind successors for a longer 
term than one life, unless usually granted jin 
reversion.— WALKER v. LAMB (1632), Cro. Car. 
258; 79 EH. R. 825. 


Annotations :— As to (2) 


Threadneedic v. Linum (1674), 
Freem. K. B.179; Bh. 


Refd. 
Ridley v. Pownell (1675), Freem. K. 


394 

260. ——- ——— Purpose of.|-—-HILLyEeR 1. 
MILLIGAN, No. 226, ante. 

261. -————_ Jurisdiction.|— Cook v. WALL (1607), 


Noy, 123; 74 E. R. 1087. 
Annotations :—Refd. Blane v. Geraghty (1866), 15 W. KR. 
133; McGeath v. Geraghty (1866), 15 W. ht. 127. 








262. Suspension by inhibition during 
oon of bishop.|—-R. v. THoROGOOD, No. 196, 
ante. 

See, also, No. 226, ante. 

263. Surrogate —Appointment.] — (1) Upon an 
indictment for perjury before a surrogate in the 
Kcclesiastical Ct., the fact of the persyun who 
administered the oath having acted as surrogate is 
sufficient primd fucie evidence of his being duly 
appointed, & having authority to administer the 
oath; (2) if it appear that the surrogate was 
appointed contrary to the canon which requires 
that no judicial act shall be speeded by any 
ecclesiastical judge, unless in the presence of the 
registrar or his deputy, or other persons by law 
allowed in that behalf, his appointment is a nullity, 
& the averment that he had authority to administer 
the oath is negatived.—R. v. VERELsT (1813), 


3 Camp. 432. 

An i—As to (i) Refd. Doe d. Bowley v. Barnes 
1846), 16 L. J. Q. B. 93 : R. v. Roberts (1878), 38 I. T. 
90. As to (2) Distd. Dale’s Case, Enraght’s Caso (15 ‘ 

6 %; B. LD. 376. Generally, Reid. Parkes v. Parkes (1852), 
2 Rob. Eccl. 518 Montd. Faulkner v. Johnson (1843), 
11 M. & W. 58 inan (1849), 1 Den. 432 ; 


1: R. v. Cha 
Wolton v. Gavin (1850), 16 Q. B48 : McMahon v. Lennard 
(1858), 6 H. L. Cas. 970. 
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t. Surrogate—Appointment—Oath 
Ole Prevampllce okt ill bo pre’ 


within Sale of Offices Act, 1552 (c. 16).]—TREvon’s 
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| 
| 
| 
| 
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ee ee eee ete _ 


@ person acting as surro- 
taken ne — AF office ; 
ut if he has not, ac 

pre- ; invalid if he bas been appvinted to the 
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264. Receiver — Restrained from performing 
alleged duties—Remedy.]—By a grant or patent, 
dated in 1801, the then Bishop of HE. having, as 
the grant stated, ‘‘ confidence in the Pak iby 
fidelity, care & industry of P.” granted to P., 
who was a solicitor, ‘‘ the offlce of recciver of all 
issues, profits, & sums of money, arising & issuing ”’ 
from the possessions of the see, to hold to P. by 
himself or his sufficient deputy or deputies, to be 
approved of by the bishop & his successors, for 
his life. The office of receiver was an ancient office, 
& had beon exercised before the restraining statute 
of 1 Kliz., c. 19. DV. held the office undor three 
successive bishops, during the whole of which 
time he not only received the rents, but negotiated 
the renewals of leases, & prepared the leases of the 
sec, & likewise attended searches for records 
in the bishop’s muniment room, of which he kept 
a key; for the performance of which acts ho ro- 
ceived fees & emoluments. It appeared also that 
his predecessor in office, who had held the office 
since 1785, had done the same. Upon the accession 
of A. to the bishopric in 1836, he refused to admit 
P.’s claim of right to perform these last-mentioned 
acts; upon which P. filed his bill against the 
bishop, praying a declaration of the rights in 
question in his favour, that he might be quieted 
in the possession of the office, & that the bishop 
might be restrained by injunction from obstructing 
pltf. in the exercise of such rights, & from doing 
acts in contravention of them :—Held: (1) plt£.'s 
claims were not of such a nature as to induce this 
ct. to interfere to protect them, without bein 
well satisfied (which the ct. was not) that his leg 
remedy was insufficient to do him complete justice ; 
(2) the relief sought being analogous to the specifle 
performance of an agreement, the bill must fail, 
on the ground of want of mutuality ; the nature 
of the duties and services asserted by pltf. being 
such as to preclude the possibility of a decree in 
this ct. against him, compelling their specific 
performance.—- PICKERING v. HELy (Bp.) (1843), 
2Y.&C. Ch. Cas. 240; 12 L. J. Ch. 271; 7 Jur. 
479; 63 1h. KR. 109. 


Annotations :—-As to (2) Refd. Brett v. Kast, Indla & London 

Shipping Co. (1864), 2 Hem. & M. 404; Millican v. Sulivan 

b8), 24 T. L. It. 208. Generally, » Johnson v. 

Ay taille & Birwinghum Ry. (1853), 3 De G. M. & G 
914, 


265. Seal keeper -- Tenure of office.| —- Upon 
the trial of various isiues raised upon a return to 
awrit of mandamus, commanding deft. to deliver 
up the seal of the Consistory Ct. of the diocese 
of L., it appeared that deft. had been appointed 
by the chancellor of 1821], by an instrument under 
seal, to hold the office of seal keeper ‘tin as full 
& ample a manner as his predecessors had held it.”’ 
It. appeared that for many years, as far back as 
1766, the oflice had been held for life, or during 
good behaviour, if the grantor should so long 
continue in the office of chancellor ; but there was 
no record of such an office in the registry of the 
diocese in very ancient times, nor in very cld 
books ; & it appeared that in the cts. of the Arch- 
bishop of Canterbury & Bishop of London, the seal 
keeper was orally appointed during will & pleasure : 
Held: this was evidence from which the ct., 
being placed in the situation of a jury, ought to 
infer, that the office of seal keeper was an ancient 
office, Which might be granted to the holder for life, 
or during good behaviour, if the grantor should so 
long continue in the office of chancellor.—R. v. 
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Mott (1849), 3 New Mag. Cas. 178; 13 L. T. O. 8S. 
233; 13 J. P. Jo. 377. 

266. Summoner— Liability for false return.} — 
Held: (1) an action on the case lay against a 
summoner of the spiritual ct., for returning one 
‘“‘ warned’? when he was not, on which excom- 
munication followed; (2) it was not necessary 
to show the suit or the authority of the official.— 
POWLE v. GODFREY (1614), Cro. Jac. 351; 1 
Roll. Rep. 63; 79 EB. R. 300; sub nom. POLE v. 
GUDFREY, 2 Bulst. 264; Moore, K. B. 835; sub 
nom. ANON., J2 Co. Rep. 128. 


Annotutions :-—-Mentd. Iveson v. Moore (1699), Holt, K. B. 
10; Ashby v. White (1703), 2 Ld. Raym. 938. 


NOE! FREE 


SUB-SECT. 4.—DEANS AND CHAPTERS. 
&ee Sect. 6, post. 


SUB-seCT. 5.---ARCHDEACONS AND 
AKCHDEACONRIES. 
A. In General. 

267. Nature of office -- Freehold.]-—-BALLAKD v., 
CGkERARD, No. 21], ante. 

268. Admission to office -— Bye-law by dean & 
chapter requiring oath —Whether valid.|—A dean 
& chapter who have power tu make bye-laws 
cannot make a bye-law that an archdeacon shall 
take the oath of canonical obed‘ence before he is 
adinitted into his office.—t. »o. PRINTTY CHAPEL, 
Dubin (DEAN & CHarTrER) (1722), 8 Mod. Rep. 
27; SSH. R.2i. 

269. Glebe---No part of _ bishopric.} -— The 
glebe of an archdeaconry is not any part of the 
possessions Of the bishopric.— DENNY v. KAKEN- 
STAI (1595), Cro. Eliz. 480; 78 I. 1. 670. 

270. Representation of archdeaconry in convo- 
cation---Qualification of candidate—Jurisdiction 
of temporal court.|--—The Archbishop of Y. as 
President. of the Convocation of his province having 
decided that a candidate who had been elected 
to represent. an archdcaconry in the Lower House 
was disqualified : ~JZeld : the ct. of Q. B. had no 
jurisdiction to grant a mandamus commanding the 
Archbishop to admit the candidate to Convocation. 
ht. t. YORK (ARCHBP.) (1888), 20 Q. B. D. 740; 
67 L. J. Q. B. 800; 59 L. 'T. 4433 52 J.P. 700; 
36 W. R718; 4 'T. La. RR. 483. 

271. Refusal to admit churchwardens — Man- 
damus-—-Whether absolute in first instance.]— 
ANON, (1815), No. 720, post. 


272. -——_- ---— ——.] — Ex p. Cuark (1867), 
319. P. Jo. 730. : ee! 
Prebends annexed to archdeaconries.]—Sce 


Nous. 334, 338, post. 


B. Powers. 

273. Jurisdiction —Whether concurrent with 
episcopal jurisdiction.)—A person residing within 
a peculiar archdeaconry, cannot in general be sued 
in the Bishop’s Ct. But where the archdeaconry 
is not peculiar, the bishop & archdeacon have 
concurrent jurisdiction. —RoBINsoN vo. GODSALVE 
(1606), 1 Ld. Raym. 123; 91 E. R. 97s. 

274. --— Whether independent of diocesan 
epirigg hie le ater of Arches declined to 
accept letters of request presented jointly by th 
Archdeacon & Chansellor of N. : tear 

‘The archdeacon has not a 


independent of the chancellor of the diocese, but 


jurisdiction entirely. 


ECCLESIASTICAL Law. 


| an appeal lies from the archdeacon to the chancellor 
of the diocese, & from him to the Arches Ct. of 
Canterbury. The Archdeacon of N. has no 
separate jurisdiction, therefore it is not competent 
for him to sign letters of request to this ct.; his 
is not an exempt jurisdiction. The Chancellor 
of N. has jurisdiction, even if the archdeacon has 
no separate jurisdiction, & although the proceedings 
were commenced in his ct., there cannot be joint 
| letters of request signed by the archdeacon & the 

chancellor of the diocese together to this ct. passing 

over the intermediate right of appeal. A delegated 

power is given to the chancellor, & it cannot be 

delegated to this ct.—Srewakp v. BATEMAN 

(1842), 3 Curt. 201; 163 E. R. 702. 

Annotations :——Consd. Sheppard v. Bennett (1869), L. R. 2 

-& E. 335. Refd. Parkes v. Parkes (1852), 2 Rob. Kcel. 
518. Mentd. Fagg v. Lee (1873), L. R. 4 A. & EK, 135. 
In peculiars.|—See No. 273, ante, & No. 
287, post. 

275. Control of clergy— Request to preach 
visitation sermon.J|—HIUNTLEY’s CASE (1626), 4 
Burn’s Eccl. Law 27. 

276. As to fabric of churches— Report on 
alteration—Adoption by court.]—(1) Articles hav- 
ing been filed under the Church Discipline Act, 1840 
(c. 86), against a clergyman for making certain 
alterations in his church without having first 
obtained a legal sanction to them, he gave an 

affirmative issue thereto. The ct. then requested 
| the archdeacon of the district in which the church 

is situated to inspect such alterations, & to report 
to it as to their nature & propricty, which he 
did :-—-Held: the ct. would adopt the recom- 
mendation of such a report, unless it contained 
some gricvous misstatements of fact, or crroneous 
conclusion of law. 

(2) The ct. ordered a confirmatory faculty to 
issue in regard to those alterations which met with 
the archdeacon’s approval, & admonished the 
clergyman to restore the church in every other 
respect to the state it was in before he commenced 
the alterations.—SIEVEKING & EVANS v. JKINGS- 
FORD (1866), 36 L. J. Eecl. 13 15 L. Lf. 300 3 sub 
nom. EVANS v. KINGSFORD, 31 J. P. 179. 
Annotations :—As to (2) Consd. Guardnor vr. Ellis (1874), 

L. Rh. 4 A. & EB. 265. Folld. Re St. Mark’s, Marylebone 

ara Mark’s (Vicur) v. St. Mark’s (Parishioners), [1893] 


Refd. Adlam v. Colthurst (1867), 37 L. J. Keel. 3; 


Fagg v. Lee (1873), L. R. 4 A. & BE. 135. Generally, Mentd 


Davey v. Hinde, (i901) P. 95; Marson v. Unmack, [1923] 


P. 163 
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C. Visitation. 

277. Right to fees—-Procurations—In respect 
of impropriate rectory.|—-SANDERSON v. CLAGGET, 
No. 191, ante. 

278. -——-—- Liability of incumbents & 
churchwardens.|-—(1) Except in those  arch- 
deaconries where by arrangement with the Ecclesi- 
astical Comrs. procurations in respect of the archi- 
diaconal procurations are not required to be paid 
by the clergy, the incumbents of parishes cited 
to attend the annual visitation of the archdeacon 
within whose jurisdiction their benefices are 
| situated, if not otherwise exempt, are legally 
bound to pay procurations to the archdeacon at 
the customary rate, notwithstanding that the 
archdeacon has not personally visited the parish 
in respect of which the procurations are claimed 
either personally or by deputy, & although the 
visitation is held in another parish or in the 
cathedral of the diocese & for a number of 
parishes collectively. 

The Archdeacon of E. claimed in a civil suit 
brought against the incumbent of a parish within 
his archdeaconry a procuration of ten shillin 
| in respect of his annual visitation in that year held 


| 
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for a number of parishes within the archdeaconry, 
including deft.’s parish, on May 8, 1911, ina parish | 
of which deft. was not the incumbent, & in the : 
cathedral of the diocese. Deft. was cited to 
attend the visitation, but did not appear at it or 
pay the sum claimed from him. At the hearing 
it appeared that no arrangement had been made 
with the Ecclesiastical Comrs. under which pro- 
curations in respect of the archdeacon’s visitation 
would not be required to be paid, & that ten 
shillings was the amount at which the procurations 
in kind formerly payable to the archdeacon in 
respect of deft.’s parish had been commuted :— 
Held: (2) deft. was legally liable to pay to the 
promovent the customary procuration of ten 
shillings due & pay able to him as archdeacon 
in respect of his visitation in 1911, notwithstanding 
that the archdeacon had not. visited deft.'s parish 
either personally or by deputy, but had held his 
visitation outside deft.’s parish & for a number 
of parishes at one & the same time; (3) Ecclesi- 
astical Fees Act, 1867 (c. 135), & the Tables of Fees 
thereunder afforded no defence to the suit, as the 
fees under that Act, so far as they relato to visita- 
tions, are confined to fees payable by the church- 
wardens of parishes in cases where they have funds 
to pay them, & are not fees which affect, or are 
substituted for, procurations payable by the i incum- 
bents of parishes. 

(4) The ct. ordered that as lung as deft. re- 
mained beneficed in the benefice of which he was 
incumbent at the date of the judginent in the suit, 
he should pay to the Archdeacon of I. for the time 
being the annual sum of ten shillings in respect 
of procurations due & payable by him to the arch- 
deacon in respect of the archidiaconal visitations 
from & inclusive of the year 1912 & onwards.— 
EXETER (ARCHDEACON) v. GREEN, [1913] P. 213 
20 T. L. BR. 8. 

Fees payable to archdeacon’s registrar.| —See 
No. 284, post. 


D. Commissaries and Registrars. 


279. Official or commissary — Grant of office 
in reversion—-Whether valid.|——-WALKER v. LAMB, 
No. 209, ante. 

280. Registrar—-Nature of office —-- Whether 
within Sale of Offices Act, 1551 (c. 16).|—A bond 
given by any of the officers mentioned In above Act 
for securing all the protits of the office to the person 
appointing, is void by that statute. So is a bond 
given by such an officer to surrender whenever the 
person alone chose. The office of registrar 


of an archdeaconry is an office within that statute. 
—LAYNG v. Patne (1745), Willes, 571; 125 
EK. R. 1326. 

Annotations :-—Co ee gueen 1 East, 391; 


ned. Legh 
Fletcher v. Sondes “18 27 ) 1 Bi. N 
281. 
Whether valid.)-—Woopwarp v. Fox (1691), 2 
Vent. 267; 3 Lev. Ped 86 E.R. 432. 





«lnnotations :—Refd. Layng v. Paine GT), Willes, 571, 
Mentd. Turan v. wie tree (1720), 1 Stra. 318; Kev 
Toole (1867), 11 Cox, C. C. 


282. ——— Forfeiture "ot office—On_sale.|-—— 
WoopwaRD v, Fox (1691), 2 Vent. 267; 3 Lev. 289; 
86 E. R. 432. 


Annotations :—Refd. Layng v. Paine (1745), Wiles, oth. 


Mentd. Thornby v. F ee (1720), 1 Stra. 318 ; 
ve. Toole (1867), 11 Cox, C. C. 75. 
2838. — Right of presentation to 








vacancy.)— Woopwarp v. Fox (1691), 2 Vent. 

267; 3 Lev. 289; 86 E. R. 432. 

Annotations : >— Refd. La #. Paine (1745), Lider 571. 
Menta. Thornby v. F ecrwood 501720) 1 Stra. 318; K. 
vw. Tuole (1867), 11 Cox, Cc. 


284. 
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churchwardens—-By custom.]—From 1727 to 1801 
visitation fees of the unvarying amount of 7s. 6d. 
for the Easter visitation, & 4s 6d. for the Michael- 
mas visitation, were received by the registrars 
of an archidiaconal ct. from the churchwardens of 
a parish within the archdeaconry. From 1801 
to 1857 fees of a varying amount, but always 
slightly in excess of 7a. Ud., & 48. Od. were received. 
A oie having arisen in 1857, as to the fees 
pean e to the registrars, & an action having been 
rought by the registrars, to recover fees of 
7s. Od. & ds. Od. for the Easter & Michaclmas 
visitations in 1857 & subsequent years :—Held: 
the uniform receipt for 71 years of the amounts of 
7s. Ud. & 4s. bd. was overwhelming evidence that 
the excess subsequently claimed was an usurpation 
on the part of the registrars, but that such modern 
usurpation did not affect their title to the original 
fees of Ta, Ud. & 4s. Od. which had been received for 
130 years, & that in favour of vested interests a 
legal origin of the right to those fees would be 
presumed unless the contrary were proved.— 
SHEPHARD v. PAYNE (1864), 16 C. B. N.S. 1382 
3 New Rep. 580; 83 L..0.C. P. 1583 101. T. 193} 

28 J. P. 2763 10 Jur. N.S. 540 ; 12 W. R. 581 : 
143 Kb. RR. 1075, Ix. Ch. 


Annotations :—Folld. Veley v. Pertwee (1870), L. R. aA Q. B. 
rae Mentd. Mills v. Colchestor gorpt (1867), L. RR. 8 


P, A705 Paar pele ie (ine ae 3 qQ. . 497; 
Lawenesc: Hiteh (1868), L. R. 3 Q. B. Rots Northumber- 
land » Houghton (1870), $3! ips . “ADL: A. -G, ve. Horner 


(No. 2), [1913] 2 Ch. 140, 

285. ——-- ——-—- ——— Nature of churchwardens’ 
Hability.|—The liability of churchwardens to pay 
the fee of the registrar to an archdeacon is not 
personal, but is contingent upon their possessing 
funds out of which the fees may be legally paid. 
Therefore, where churchwardens had. no funds in 
their hands for the repairs of the church, or for 
any other expense incident to their office, except 
by voluntary subscriptions, & were without tho 
means of obtaining funds :-—Held: they were 
not liable to pay the fee of the registrar due upon 
a Visitation of the archdeacon.—VELKY v. PERTWEE 
(1870), L. R. 5 Q. 1B. 578; 39 LS. Q. BB. 19; 22 
L. T. 7133 34. J. 2. 8243 18 W. RR. 1025. 

Annotation :-—Mentd. Klenck v. Farris (1904), 68 J.P. 321. 


286. —-—- -- - Claim to excessive fees --— 
Whether right to customary fees lost.| —Simpr- 
HARD v. PAYNE, No. 244, ante. 


Cee ee eed 


SUB-SECT. 6.-~ PRCULIARS. 


287. Classes.;-~ There are three sorts 9 of 
peculiars. First when the archdeacon ete., have 
a peculiar within the diocese & subject to the 
jurisdiction of the ordinary : secondly, when one 
has a peculiar not subject to the ordinary but 
to the archbishop, &, ada & when one has a 
peculiar subject neither to the ordinary nor to 
the archbishop ({fOLtT, ©.J.).—JOHNSON v. Liry 
. B. 6565 Skin. 589; 1 Com. 183 

5 Mod. Rep. 238 ; 00 BK. R. 1262, 

288. Jurisdiction in.|-— JONES v, JONES (1617), 
Hob. 185; 80 KF. BR. 382. 


Annatatis ms: —Consd. Sheppard v. Bennett (1869), lL. IR. 2 
. & EB. 335. d. Smith ». Wallet t (1 a 1 Ld. Ray. 
BST: Lysons v. Barrow (1836), 1 Hodg. 3 


289. ——~ Ely Chapel.) — Be v. WELLS 
(1789), ] Hag. Con. 21. 
Annotations :— Mentd. Kitaon v. Drury (1865), 20 J. 3’. 643 ; 


Jenkins v. iter qebis)s 1P. D. 80; Combe v. Edwards 


(1878), 3 BP. D. 


290. Appeal pea sentence in.j-—— The appeal 
from a peculiar is to the archbishop, & not ta the 
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bishop.— ANON. (1702), 11 Mod. Rep. 6; 88 EK. R. 
850. 
Royal pecullars.|-—Sce Sect. 3, sub-sect. 4, ante. 


Srcr. 6.—DEANS AND CHAPTERS. 
SuB-sEcT. 1.—IN GENERAL. 


291. Creation—-By translation of abbot & prior 
——Whether shear SE 8, translated the Abbot 
& Prior of Norwich by his letters patent, & created 
them by the name of dean & chapter, who sur- 
rendered their possessions to Hdw. 6; Iidw. 6 
reincorporated them by the name of ‘‘ The Dean 
& Chapter of the Cathedral Church of the Holy 
& undivided Trinity of Norwich, of the foundation 
of Edward the Sixth,” & regranted their possessions 
to them, omitting the words ‘ of the foundation 
of Kdward the Sixth:’’—WHeld: (1) the transla- 
tion, if there were any defect in it, was made good 
by 85 Eliz. c. 33; (2) the misnomer in the regrant 
by Edw. 6, if material, was cured by the Statute 
of Confirmations, 1547 (c. 8); (3) the old corpora- 
tion remained, notwithstanding the surrender.— 
NORWICH’S (DEAN & CHAPTER) CABE (1598), 3 Co. 
Rep. T3 a; 2 And. 165; 76 B. i. 798. 

Annotations :-—As to (1) Refd. Trinity chapel: Dublin (Dean) 
vo Dublin rage tapas (1723), 8 Mod. Rop. 183. As to 

2) Refd. It. v. ------ (1610), Cru. Jac. 247. 48 to 

3) Refd. Sutton’s Hospital Case (1612), 10 Co. Rep. la; 

x v. London Corpn, (1692), 12 Mod. Rep. 17._ Generally, 

entd. Lynne Rogis Corpn. Cage (1612), 10 Co, Rep. 120 a ; 

Thompson vw. Leach (1690), 2 Vent. 198 ; 

Rennell (1833), 1 Cl & Fin. 5273; Ford v. Harington 

pene): L. Rb CG. PL. 2823 Boyd v. Phillpotts (1874), 

a 4 A. & WK. 297. 

292. As corporation aggregate—Chapter apart 

from dean.|—Hirnn’s CASE (1563), Moore, K. B. 

513 72 E.R. 484, 

038. —--.)---By the common law a 
dean & chapter, being a corpn. aggregate, might 
have made what estates they would of | their 
possessions, as any person owner of a fee simple 
might do. But a bishop, or a dean of the 
possessions of his deanery, or other ecclesiastical 
pons being a single corpn., were not entrusted 
xy the law singly. without the consent of | the 
chapter, patron, or ordinary, as the case required, 
to alien their possessions. ... The dean & 
chapter are one thing & the dean another in person 
& possession; yet the dean & chapter cannot 
present the dean to the church; but they may 
present one of the chapter; for it is no perfect 
corpn. without the dean, as it: is without the 
chapter. Therefore a gift or alienation to the 
chapter, the deanery being void, is not good 
(BripgMan, C. J.).—Lyn v. Wyn (1665), O. Bridg. 
122; 124 KB. R. 602. 

Annotations :--—~Mentd. Doo d. Gill v. Pearson (1805), 2 
Smith, K. B. 295: Irving «. Cuthbertson (1860), 6 Jur. 
N.S. L211; Thamos Consorvatoras v. Hall (1868), L. R. 3 
G. P. 416; Thorpo r. Adams (1871), L. R. 6 C. P. 125; 
Dodds «, Shepherd (1876), 1 Ex. D. 76; Garnett v. 
Bradle tay 26 W. R. 698; te Smith's Estate, Clemente 
ve. Ward (1887), 35 Ch. D. 589. 


See, also, Nos. 300, 318, post; CORPORATIONS, 
Vol. XITI., pp. 275, 372, Nos. 68, 1037. 

204. Continulty of oorporate existence — Sur- 
render & reincorporation.|—NoRwicnH’s (DEAN & 
CHAPTER) CasE, No. 291, ante. 

295. Whether spiritual or lay body — Christ 
Church, Oxford.|—The ct. determined that the 
doan & chapter [of Christ Church, Oxford] was 
a spiritual & not a la 
(1725), Bunb. 209; 145 EB. R. 649. 

296. Title to property — Omission of 


Mirehouse v. 
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title of incorporation from grant.]—Norwicn’s 

(DEAN & CHAPTER) CASE, No. 291, ante. 

297. Regulation—-By statutes made by bishop— 
Statute contrary to policy of ecclesiastical establish- 
ment—Construction.|—A statute made in 1663 by 
the Bishop, with the consent of the chapter, of 
Exeter, conferring upon every canon residentiary 
who should cease to be such by promotion to a 
higher degree & dignity in the Church of England 
(unless it be by voluntary resignation, etc.) the 
right of receiving to his own use the whole profits 
& advantages of the canonry for the following year, 
supposing such a statute to be valid, is at all events 
contrary to the policy of the ecclesiastical establish- 
ment, & to be construed strictly : therefore, where 
deft., who was dean & canon of that chapter, 
resigned the same in order to obtain promotion to 
another deanery, to which he was shortly after- 
wards promoted :—Held: he was not within the 
statute, not having ceased to be a member of the 
former church by promotion to the latter, but 
having ceased to be so before his promotion : besides, 
his resignation having been voluntary, he was 
expressly excluded by the terms of the exception ; 
a promotion from one deanery to another seems not 
&® promotion to a higher degree. The admission 
of pitf. as canon into plenum jus, although not 
made until a year after his first admission, related 
back to the time when his title to the profits 
accrued, 80 as to enable him to maintain an action 
for them.-—-GARNETT v. GORDON (1813), 1 M. & S. 
205; 105 KF. RR. 77. 

298. Power to make bye-laws-——As to arch- 
deacon’s oath.| —R. v. TRintryY CHAPEL, DUBLIN 
(DEAN & CHAPTER), No. 268, ante. 

Control of minor canons & vicars-choral.|—Sce 
Nos. 348, 349, post. 

299. Rights in relation to property—Grant of 
next avoidance—Whether successors bound.|-—A 
grant by a dean & chapter of the next avoidance 
will not. bind their successors. —LLEREFORD (DEAN 
& CHAPTER) v. LWiREFORD (Bp.) & BALLARD (1595), 
Cro. Eliz. 440; 78 IK. RR. 681. 

Annotations :—-Consd. Rennell ». Lincoln, Bp. (1827), 7 B. & 
C. 113. Refd. Case of Ecclesiastical Persons (1601), 5 
Co. Kop. 14 a. 

300. —-— Whether valid—Chapter with- 
out dean.|-—A chapter although it hath no dean, 
is within 13 Eliz., c. 10; which is a general law ; 
therefore if such chapter grant a next avoidance, 
it is void ab initio; for otherwise, as there is no 
dean on whose death it might determine, it would 
be good for ever.—SoOUTHWELL (CHAPTER) »v. 
LINCOLN (Bp.) (1675), 1 Mod. Rep. 204; 2 Mod. 
Rep. 56; 86 E. R. 830, 938. 

Annotations :—Consd. Magdalen Hospital r. Knotts (1879), 
4 App. Cas, 324. Refd. Roe d. Borkeley ct. York, Archbp. 

(1805), 6 East, 86. 

301. -—-- Lease by—-Effect of.)—ANon. (un- 
dated), Plowd. Queries, 28; 75 I. R. 898. 

$02. Granted for longer term than 
allowed——-Remedies of lessee.|—When a dean & 
chapter make a church-lease for a greater number 
of years than they can justify, & the dean & most 
of the prebendaries are changed, where a bill ma 
be brought against the present dean & chapter, 
likewise against the former dean & chapter, 
praying that the present dean & chapter ma 
make the party such lease as they can by law, 
that the former dean & chapter may refund such 

art of the fine in proportion as a fine upon a lease 
or 21 years would have born to a fine upon a lease 
for forty years.—SAUNDERS & BristoL (DEAN & 
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body.—FISHER's CASE | ay amas (1740), Barn. Ch. 323; 27 E. R. 663, 


ees Dividends on fund in court—Compensation 
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for land compulsorily acquired.]|—See ComMPULSORY 
PURCHASE OF LAND, Vol. XI., p. 248, No. 1489. 

803. Relationship with bishop.]— The statute 
regulating appeals from archdeacons does not 
appear to me to regulate any appeals from deans 
& chapters; for a dean & chapter are of higher 
rank than an archdeacon. ... The dean & 
chapter have in some instances a control over the 
bishop ; while the archdeacon is only an officer of 
the bishop, & is sometimes called oculus episcopi, 
subordinate to him, & supervising for him (SIR 
JOUN NICOLL).—PARHAM v, TEMPLAR (1821), 
yhoo aa etd. Phil tta v. Boyd 

n 8 s— . av. Bo 875), L. R.6 P. C. 

435. Mentd. Lysons ¢.. Barrow 11396),  Soutte 73h; 

Ritchings r. Cordingley (1868), L. R. 3 A. & EH. 113. 
Visitatorial power of bishop.|——-See Scct. 5, 
sub-sect. 2, I. (a), ante. 

04. Legal proceedings by & against—Pleading 
-——Omission of part of corporate meme) In 
trespass for taking a load of wheat, if deft. justify 
for tithes under a feoffment from the dean & 
chapter of the rectory, it shall be intended there 
was glebe land appertaining thereto, whereof a 
feoffment might be made. 

(2) In pleading an act done by a corpn., as 
entering for a forfeiture, a deed to enter need not 
be shown. In pleading a leasc by a dean & chapter 
the omission of part of their corporate name, is 
fatal—EDGAR & WEBB v. SORRELL (1629), Cro. 
Car. 169; 79 1. R. 748. 

305. Variance.|—An action for use 
& occupation may be maintained by a corporation 
aggregate. 

In such an action by a dean & chapter, if the 
name of the present dean is mentioned at the 
beginning of the declaration, & it is afterwards 
laid that the occupation was, ‘‘ by the permission 
of the dean & chapter,”’ & it appears in evidence 
that deft. occupied only in the time & by the per- 
mission of a former dean, this is a fatal variance.— 
ROCHESTER (DEAN & CHAPTER) v, PIERCE (1808), 
1 Camp. 466. 

Annotations .—Relfd. Beverley v. Lincoln Gaslight & Coke 

Co. (1837), 6 Ad. & El. 829. Mentd. Hull v. Vatghan 

1818), 6 Price, 157; Stafford Corpn. ¢. Till (1827), 4 

ing. 75; Arnold v. Poole Corpn. (1842), 2 Dowl. N. 3S. 

574; Fishmongers’ Cu. v. Robertson (1843), 5 Man. & G. 

131; Yinlay v. Bristol & Kxeter Hy. (1852), 7 Kxch. 409 ; 

Lowe v. N. W. Ry. (1852), 18 Q. B. 632; HKecl. Comras. v. 

Merral (1869), L. R. 4 Exch. 162; Ite De Keysor’s Koyal 

Hotel, De Keyser’s Royal Hotel v. R., (1919) 4 Ch. 197. 

806. Whether subject to statutes of limitation.| 
—The Dean & Chapter of W. made a grant of 
manor lands for three lives. In 1820, shortly 
after the death of the surviving life, they, by letter, 
ie heal the party holding the deed of grant to 
deliverituptothem. In 1822, the deed not having 
been delivered up, they wrote a second letter, 
referring to an interview held on the subject, & 
expressing surprise that no time had been {fixed 
for handing over the document. Of this letter 
no notice was taken by the party holding the grant. 
In 1844, the dean & chapter filed a bill for the 
delivery up of the deed. Deft. by his answer set 
up Stat. Limitations as a bar to their claim :— 

eld: the non-compliance with the letter of 1422 
constituted a conversion; pltfs. were barred by 
the statute. 











If I am to consider the dean & chapter in the | 


same position as any man under no disability, of 
full age, seised in fee simple of the land, &, I think, 
I must so consider them, the question is, is there not, 
if the letters written in 1822 were not followed by 
compliance: such a refusal as acts as a conversion, 
& which puts the parties in a 


each other? Very little establishes conversion. , 
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parliamen privilege in the dean & rae toil 
exempting them from the operation of t. 
Limitations. I must, therefore, hold them to 
be barred by it (KNIGHT-BRUOR, V.C.).—W25LLS 


(DEAN & CHAPTER) v. DoDDINGTON (1845), 2 Coll. 
q3 3 14 L. J. Ch. 304 3 5 L. de O. S. 170; 9 Jur. 


768 ; 63 1. R. 642, 


Cathedral & precincts— Whether extra parochial.] 
—See Nos. 317, 357, poat. 

807. Rights of members to share in property.|— 
WINNE v. Bampton, No. 321, post. 


SUB-SECT. 2.—DEANS., 
A. In General. 

808. Whether affected by statute — Statute 
naming ‘‘ bishop or other spiritual person.’’}— 
SWALLOW v. Crry oF LONDON (1666), 1 Sid. 287 ; 
82 E. R. 1110. 

Annotation :-—Mentd. Re Clarke (1842), 2 Q. B. 619. 

809. Vacation —- Whether by cession -— Accept- 
ance of Irish bishopric.|—- Evans & KI¥FFINS v. 
ASKWITH (1627), W. Jo. 158; Palm. 457; Noy, 
93; Lat. 31,283; 82 I. R. 84; subnom. VAUGHAN v. 
ASCUR, 2 Roll. Rep. 450; subnom. ANON. 3 Salk. 71. 
Annotations :—Mentd. Colt & Glover ». Coventry & Lichfield, 

Bp. (1617), Hob. 140; Berry v. White (1662), O. Bridg. 

2; Liemall v. Carro (1669), 2 re 672; Threadnoudle 


Bz 
v. Linum (1674), Freom. K. Bp. & 
ighton (1708), 


Birch (1694), 1 ld. Raym. 23; Ik. ». 
Fortes. Rep. 173; Thomlinson v. Dighton (1711), 1 Sa 

230: Holt v. Ward (1732), 2 Barn. K. B. 1733 hv. 
Lisle (1738), Andr. 163; Grocers’ Co. ov. repeat fA 
Archbp. (1771), 2 Wm. BI. 770; Alston ». Atlay (1837), 
7 Ad. & Kl. 289; Jewison v. Dyson (1843), 6 State Tr. 
N.S. 1; KR. »v. Canterbury, Archbp. (1848), 11 Q. B. 
483; h.v. Kton College & Clark (1857), 27 L. J. Q. J. 
132: h.v. Canterbury, Archbp., (190212 K. LB. 503. 

Dean of the Arches.]— See Part 1V., Sect. 3, 


sub-sect. 1, post. 


B. Deans of Chapters. 

310. Nature of office-—— Whether temporal or 
spiritual promotion --Deanery created by Act of 
Parliament.|—The Deanery of Wells is a spiritual 
& not a temporal promotion, nor is it a donative, 
therefore leases made by the dean need not the 
confirmation of the King, nor even of the bishop, & 
tho Act of Parliament that crected the new deanery 
on the surrender of the old one, & gave the nomina- 
tion of the dean to the King, enacting also, that the 
new dean & his successors might grant, demise or 
depart with their possessions in the same manner 
as the ancient deans could, whose leases only 
required the confirmation of their chapter. 

The lands & possessions of the prebend of C. 
were annexed by the Act to the deanery, but not 
the prebend itself :-—Qu.: whether in that case | 
the dean taking another prebend in the same 
cathedral may be deprived as having two pro- 
motions; & whether the deanery is thereby 
vacated tpso facto, or only voidable by sentence.— 


Ld hao v. POLLARD (1568), 3 Dyer, 273; 73 
oe t. l e 
Annotaiona :—-Mentd. Grendon »v. Lincoln, Bp. (1576), 2 


403 ;, Bagy’s Caso (1615), 11 Co. itep. J3 b; Kt. v. 

2 Koh, 05, 164; Fletchor ». Sondes (1827), 
144; Kev. Kxoter, Bp. (1850), 10 O. B. 102 ; 
. » Kuat & Canterbury, Arcbbp. (1850), 14 
Jur. 876; KR. v. Fust (1850), 14 J. P. 268; Phillpotts ». 
Boyd (1875), L. R. 6 P.O. 435. 

811. Appointment—-Old foundation — Right of 
Crown to nominate.]-—-The Deanery of Exeter was 
founded & endowed by the bishop of that see in 
1225; the dean to be elected freely by the chapter 
from among the prebendaries. For more than 


sition adverse to 300 years from the foundation the course pursued 


at the election of dean was for the bishop to issuo 


Pitfs.’ counsel have not established any especial — his licence to the chapter to clect, for the chapter to 
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elect & present to the bishop, & for the bishop to 
confirm. Elizabeth issued letters reeommendatory 
on a vacancy occurring in 1559, & the person 
recommended by her was elected by the chapter, 
& all the formalities of previous elections were 
observed. Charles IJ. & succeeding monarchs 
down to 1839, granted the deanery as it became 
vacant by letters patent & as of full right, but 
the same formalities were always observed, the 
bishop issuing his license, the chapter electing, 
& then the bishop confirming. In 1839 the Crown 
issued letters patent granting the deanery, to which 
the chapter paid no attention. The Crown after- 
wards issued letters recommendatory in favour of 
the same person who was grantee under the letters 
patent, but the chapter elected another person. 
A rule for a mandamus to elect the person recom- 
mended by the Crown was discharged, on the 
grounds, that the Crown had not the right, which 
it appeared to claim, of recommending a person 
whom the chapter would be bound to elect, so 
that the election of any other would be void; 
& that, on the other hand, if the deanery were 
donative in the Crown, it would pass by letters 
patent, & the person elected by the chapter be 
a mere trespasser ; that, if it were in the presenta- 


tion of the Crown as patron, or the Crown had a 
right to nominate a person to the chapter to be 


by them presented to the bishop for institution, 

the proper remedy was quare impedit.—lt. v. 

EXETER (CHAPTER) (1840), 12 Ad & El. 5123 113 

KX. RR. 90863 sub nom. KR. v. Exi.-reR CATHEDRAL 

(CHURCH PRESIDENT & CHAPTER), 4 Jur. 674 3 

sub nom. RN. v. St. PETER’S, HxuTKEK (CHAPTER), 

4 Per. & Dav, 252; 01. J. Q. B. 308. 

Annotations ---Mentd. Kt. ». Orton Trustees (1849), 14 
q. 1. 1393 A.-G. vu. Horner (No. 
Harper v. Hedgos, (1923) 2K. B. 314 
312. As corporation sole-—Apart from chapter./j 

-—LYN vw. WYN, No. 293, ante. 

318. As member of the chapter — Document 


sealed with chapter seal in absence of dean.]— | 


JUCHARDSON v. THOMAS (1753), 2 Burn’s Eccl. 
Law, Yth ed. 113. 
Annotation :---Mentd. R. v. Barre (1849), 13 L. T. O. S. 528. 


314. Power of leasing — Whether confirmation | 


by spate necessary.|——-WALROND v. POLLARD, No. 
310, ante. 

315. Rectory annexed to deanery —~ Effect of 
Ecclesiastical Commissioners Act, 1840 (c. 113)— 
Whether rectory vested in commissioners.|—-A 


private Act united & annexed the rectory of T. | 


(not in the cathedral city of Lichtield) to the 
deancry of Lichileld, & the dean was to be in- 
stituted thereto on application to the bishop, 
without presentation, & be possessed thereof in 
right of his deanery. Ecclesiastical Commissioners 
Act, 1840 (c. 113), provided that all the estate 
of the holder of any deanery or canonry & his 
successors should be vested in the Ecclesiastical 
Comrs. for the purposes of the act. Ecclesiastical 
Commissioners Act, 1850 (c. 94), s. 10, provided 
that no dean should hold with his deanery any 
benefice unless in the cathedral city :—Held: 
the rectory of T. did not pass to the Ecclesiastical 
Comrs., & the dean of Lichfield was not disabled 
by the last named Act from holding it.—H. v. 
CHAMPNEY~s (1871), L. R.6C. P. 884; 40 L. J.C. P. 
95; 24L.T. 181; 363. P. 56; 19 W. R. 386. 


NOTE :—-The above decision dealing with the | 
1 annexed to the Deanery | 
of Lichfield was the subject of a special Act of ; 


Rectory of Tatenhill formerly 


Parliament : see Ecclesiastical Commissioners Act, 
1873 (c. G4). 


2), (1913) 2 Ch. 140; | 


ECCLESIASTICAL Law. 


816. ——— Rectory lying outside cathedral city— 
Effect of Ecclesiastical Commissioners Act, 1850 
(c. 94), s. 19—Whether dean incapacitated from 
holding rectory.)——R. v. CHAMPNEYS, No. 315, 
ante. 


817. Sub-dean— Whether independent of 
cathedral authority.|—(1) If the foundation of the 
cathedral & the grant of the adjoining land date 
before the year 1189 & the institution of civil 
parishes, it will be presumed that neither the site 
of the cathedral nor of the precincts are within 
the limits of any parish. 

(2) An office held by a person called a sub-dean 
in a cathedral], but independently of the dean, 
& not subject to the cathedral authority, is an 
anomaly unknown to the law. 

In the cathedral church of A., from a very carly 
period, there has been an officer called the sub-dean, 
who is not a member of the chapter, & is not 
inducted into a stall. Except on very rare 
occasions, the sub-dean has been also vicar of the 
parish in which the cathedral is locally situated. 
For many centuries, & until the year 1852, the north 
transept of the cathedral was used as a church 
by the parishioners of the same parish, & the 
churchyard adjuining the cathedral as their place 
of burial. No church rate was ever levied upon 
the parish for the repairs of the north transept, 
| but the whole expense of the maintenance of the 
| north transept & the churchyard was defrayed 
| by the dean & chapter, & the services regulated 
| & controlled by them also. The inhabitants of 

the precincts of the close maintained their own 
| puor, & held an annual vestry in the south transept 

of the cathedral to lay a rate for that purpose, nor 
| were they inhabitants of the parish, so that they 
| could be presented to the ordinary if they did not 
| receive the sacrament in the parish church at. 
| Kaster. The vicar & sub-dean kept the registers 
| both of the parish & of the precincts of the close. 
Before the year 1813 the names of the inhabitants 
of the parish & of the close were entered pro- 
miscuously in the register books of baptisms, 
| marriages & burials. After 1813 the marriages 
| 
| 
| 





of inhabitants of the parish & the close were still 
entered in the same book, but the baptisms & 
burials were entered in separate books for the 
parish & for the close. The vicar & sub-dean 
performed all the ordinary ministerial dutics for, 
& received the usual fees from, the inhabitants of 
the parish & of the close, & for many years some of 
the inhabitants of the precincts of the close paid 
Kaster offerings to the vicar & sub-dean :—Held: 
(3) the right conceded to the parish by using the 
north transept for divine service & the churchyard 
for burials, was only a limited privilege, & the 
i incumbent of the parish had only such rights as 

vicar as were incidental to the privileges conceded, 
| & were limited accordingly ; (4) such rights were 
| extinguished in 1852, when a new church was 
| substituted for the north transept, & in 1854, 
| when the cathedral churchyard was closed for 
burials by an Ord. in Council ; (5) the sub-dean, as 
! distinguished from the vicar, had separate rights 
| & duties, namely, the discharge of spiritual 
| functions within the close, & the ministerial fees 
| arising from the duties so discharged; (6) the 
| appointment of sub-dean did not legally in- 
| capacitate the dean, when he thought fit, from 
| personally discharging the spiritual duties in 
respect of the inhabitants of the close.—BRAITH- 
WAITE v. HOOK (1862), 7 L. T. 254; 26 J. P. 660; 
8 Jur. N.S. 1186. 


| Annotations :—Generally, Mentd. St. Sepulchre (Vicar) ». 
St. Sepulchre (Churchwardens) (1879), 5 P. D. 64; Davey 
wv. Hinde, (1901) P. 95. 
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318. ——— Acting as vicar of surrounding parish | 
—Functions distinguished.]— BRAITHWAITE  v. 
Hook, No. 317, ante. 

319. —— Effect on spiritual duties of 
dean—%In regard to inhabitants of close.)— Brarru- 
WAITE v. HOOK, No. 317, ante. 





SUB-SECT. 3.—CANONS AND PREBENDARIES. 
A. In General. 


Whether corporation sole.|—Sce CoRPORATIONS, 
Vol. XILI., pp. 275, 276, Nos. 53, 54. 

320. Rights—-To share of revenue.] -— A _ pre- 
bendary is not entitled to share of the revenues 
of the church before it is divided, unless some part : 
thereof be allotted to his prebend in particular.— | 
Youne v. Lyncii (1753), Say. 84; YOK. R811. | 
Annotations :-—Refd. R. vr. Durham, Bp. (1758), 2 Keny. | 

206; Mirehouse xr, Rennell (1833), 7 Bli. N.S. 241. | 

321. —— Fine on lease granted after | 
election—-Agreement for lease before election.|— 
Though a dean & chapter are reasonable in the | 
fines they demand, if an accident delays the lease 
which has not, happened from their fault or from | 
the tenant’s, yet if it is not completed till after a | 

| 
| 
| 
| 
| 


i ee SON ote 





new member comes in, he shall have his proportion. 
---WINNE v. BAMPTON (1747), 3 Atk. 473; 26 
EK. dt 1072, ‘e oP a 

Annotation : WwW . Cove ; . 3 

is ae aie yee mot ». Coventry Corpn. (1835), 

322. Inspection of charters, etc., concern- 
ing prebend.|—-A prebendary may inspect charters, 
etc., of the chapter in a suit concerning his prebend 
at seasonable times.—YOouNG v. LYNCH (1747), 
1 Wm. BI. 27; 96 E.R. 14. 

323. Residence —- Whether prebend benefice 
within Stat. 43 Geo. 3, c. 84.)—43 Geo. 3, c. $4, 
which prohibits under a penalty a spiritual person 
from absenting himself from his benefice for more | 
than a certain time in any one year, means ‘ 
year from the time when the action is brought | 
for a penalty. In such action it is not necessary | 

allege in the declaration that the benefice | 
has the cure of souls; & its being alleged that he , 
aubsented himself for a period exceeding eight | 
months together (to wit), on Oct. 10, 1810, for the > 
space of nine months then next following is | 
sulliciently certain of the time of absenee, for it 
shall be intended to be for more than eight months 
immediately consecutive to Oct. 10, the jury having 
found a verdict for a penalty corresponding with 
that period of absence. The annual value means 
average annual value. A prebend is a benefice | 
within the statute.—Catucanr v. Harpy (1814), 
2M. 4&8. 534; 105 Kk. R. 480. 

generally, Part V., Sect. 8, sub-sect. 3, , 
post. 

324, ——- Whether necessary — St. Paul’s ; 
Cathedral.) — Eccles. Comrs. Act, 1840 (c. 113), | 
does not render it necessary that. a member of the | 
chapter of the cathedral church of St. Paul, | 
should be residentiary; therefore, the non- 
residentiary prebendaries of that cathedral are 
entitled to be summoned to attend & vote at a 
meeting of the chapter on the occasion of an ° 
election of a proctor to represent the chapter in 
convocation.— RANDOLPH v. MILMAN (1868), L. RB. : 
4C.P. 107; 388 L. J.C. P. 813 32 5, VP. 820; 17. 
W. R. 262, Ex. Ch. 
seneation :—Refd. K. v. York, Archbp. (1888), 36 W. R. 








to vote — Non-residentiary j 


canon of St. Paul’s.)— RANDOLPH v. MILMAN, No. | 


324, ante. 
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326. Voting —By proxy — Whether proxy re- 
voked by personal vote.|—A proxy made by a 
canon to act for him in his absence, in all corporate 
business, is not revoked by the canon making the 
proxy having, in an intermediate period, appeared 
& acted for himself.—EyRxE v. LOVELL (1782), 3 
Doug. K. B. 66; 99 E. R. 541. 

327. Chancellor of chapter—Power of leasing.] 
—Bisco v. Houte, No. 217, ante. 


B. Llection, Appointment and Installation. 


328. Election—By majority of votes — Dean 
voting in minority.|—-WERBER’s CASK (1773), 
Lofft, 254; 08 HK. RR. 637, 

329. Before vacancy — Whether valid.|— 





, OWEN v. STAINHOW (1682), T. Jo. 190; 84 HK. BR. 
, W215. 


830. Right of appointment — By bishop -— On 
refusal of chapter to elect.) —CiiIcHESTER (Br.) v. 
ITARWARD & WEBBER, No. 186, ante. 

331. -—— Hereford.|—By Hccles. Comrs. Act, 
1840 (ce. 113), 8. 25, in the cathedral church of 
York, o8 soon as a vacaney shall oceur in the 
deanery, & in the cathedral churches of Chichester, 
IKixeter, Hereford, Salisbury, & Wells respectively, 
as s00n as every person who was a member of the 
respective chapters of such churches at the 
passing of this Act shall cease to be such member, 
all the canonrices shall be in the direct) patronage 
of the Archbishop of York & of the bishops of the 
respective sees, Who shall upon the vacancy of 
any canonry collate thereto a spiritual person, 
who shall thereupon be entitled to installation as 
a canon of such church. 

In the cathedral church of Tereford the capitular 
body consisted at the time of the passing of the 
Act of a dean & five residentiary canons, who 
were called the ‘ close chapter,” & twenty- 
two non-residentiary canons, making uy) the 
“voneral chapter.” One of the officers m= the 
body was the prelector, who by customary right 
on a vacancy succeeded to one of the residentiary 
canonries, & a new praliector was appointed out 
of the non-residentiary canons by the close pas ah 
The non-residentiary canons were appointed by 
the bishop. At York the dean alone appointed 
the residentiary canons from out of the non- 
residentiaries. Since the passing of the Act a 
prvlector had been appointed at Hereford 5; & 


‘the last of those persons who were members of 


the close chapter at the passing of the statute 
having afterwards died, the bishop claimed under 
the statute to appoint direct to the vacant canonry 
residentiary. The priolector claimed to suceced 
to the vacancy on the ground that several who 


"were members of the general chapter at the passing 


of the Act were still members :-—Held : ‘ chapter ” 


/ meant the ‘ close chapter”; for that it was the 


intention of the statute to preserve the vested 
rights of patronage alone, without an y regard to 
the rights of the body out of which the selection 
was to be made; & the residentiary canonrics 


' therefore were now in the direct patronage of the 


bishop. —K. v. HEREFORD (DBAN) (1870), L. R. 5 
Q. B. 106; 10B. & 8. 996; 89 T. J. Q. B. 07; 22 
1h. 205; 34 J. P. 4373 18 W. RR. 666. 
332. Installation —- Whether mandamus will 
issue to i ee nel fyranted| to admit 
a prebendary to his stall & voice.—-lt. v. NORWICH 
(DEAN & CHAPTER) (1719), L Stra, 159; 03 I. R. 


"4473 aub nom. SUERLOCK v. NoRWICH (DEAN & 
' CHAPTER), Fortes. Rep. 222. 


Anuotation :—Beld. R. v. Dublin (Dean & Chapter) (1722), 
1 Stra. 536. 


333. 


es 








.|—-CLARKE v, Sarum (Bv.) 
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(1737), 2 Stra. 1082; 93 EK. R. 1046; sub nom. 


R. v. Sanispury (Bp.), Andr. 20. 

Annotations :-—Dbtd. Powell °. Milbanke (1772), 1 Term 
Nop. 399, n. Consd. R. v. Orton Trustecs (1849), 14 
Q. B. 139. 


See, gencrally, CROWN Practice#, Vol. XVI., pp. 
314, 315. 

334. —-— Whether necessary —Prebend an- 
nexed to archdeaconry.|—An Archdeacon of 
Rochester, when instituted & inducted into that 
oflice, is ipso facto inducted into the prebend 
annexed to it by royal grant, & may claim to be 
sworn in as prebendary, without being installed.— 
hk. v. Rociester (DEAN & CHAPTER) (1832), 3 


B. & Ad. 95; 110 E. R. 36. 
Annotation :—Retd. A.-G. v. Durham (1882), 46 L. T. 16. 


C. The Prebend or Endowment. 


335. To whom it may be granted.]— A layman 
may be presented to a prebendary.—BLAND v. 
Mappox (1587), Cro. Eliz. 78; 78 i. R. 339. 
Anan :—-Befd. Mirehouse v, Rennell (1833), 7 BU. N.S. 


See, now, Act of Uniformity, 1662 (c. 4). 

336. Rectory annexed to—- Right of presenta- 
ir aa vw. Ripkr (1662), 1 Sid. 75; $2 K. R. 

337. -——~ Whether appropriation within 21 
Hen. 8 (c. 13), s. 31.)—HBrazen-NosE COLLEGE v. 
SALISBURY (Bp.), No. 2428, post. 

338. Annexation to archdeaconry — Whether 
severable — Effect of separate grant.} —- Ilenry 
VIII. by his letters patent erected & refounded 
the cathedral church of Rochester, & appointed 
therein a chapter, consisting of a dean & six 
prebendaries, as well as other functionaries, & 
officers not. of the chapter, & directed that the 
dean should appoint the inferior officers ; reserving 
to the King, his heirs & successors, the right of 
nominating the dean & six prebendaries, & their 
HUCCCSHOYA, aS vacancies occurred. Charles I. by 
his letters patent granted to A., Archdeacon of 
Rochester, & his successors the first canonry or 
prebend which after the date of the letters patent 
should become vacant by death, resignation, etc., 
& that the said prebend or canonry should be 
united & annexed to the archdeacon & his suc- 
ocssors, In 1689 A. was admitted to the prebend ; 
he & his successors, being archdeacons, had from 
that time till 1827 held that prebend, when B., 
the last archdeacon, died. Tach of them was 
collated & inducted to the archdeaconry, 
stituted & inducted to the prebend, separately & 
distinctly. When the last archdeacon died, W. 
was bishop, & by him (. was collated & admitted 
to tho archdeaconry, & also instituted to the pre- 
bend, but he had not been inducted into either 
at the time of the bishop’s death in Feb. 1827. 
On June 12, 1827, the see continuing vacant, 
another clergyman, D., was presented by the 
Lord Chancellor to the prebend by letiors patent 
under the Great Seal, & he was inducted thereto 
on June 16, 1827. On June 27, the see being still 
vacant, George IV. granted the archdeaconry to 
C., habendum for life, with all profits, pre- 
eminences, etc. thereto belonging; & on July 14 
following, C. was duly inducted into the arch- 
deaconry :—-Held: (1) the prebend being an 
ecclesiastical benefice, & not a mere office, the 
Crown might alienate it; (2) Charles I. might 
lawfully annex it to the archdeaconry, the arch- 
deacon being a corporation sole, & also a spiritual 
person capable of discharging all the duties & 
exercising all the functions belonging to a prebend, 


& in- | 
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& the letters patent were sufficient for the purpose 
of annexing it, though the annexation was only 
of that prebend which should first become vacant ; 
(3) C. was entitled to the prebend, & not D.; 
because an annexation once made cannot be 
severed, & because C. became prebend in fact, 
as well as in law, by his institution & induction 
into the archdeaconry, & the prior institution & 
induction of D. to the prebend was wholly void.— 
KING v. Baytay (1831), 1 B. & Ad. 761; 9 
L. J. O. S. K. B. 131; 109 EF. R. 969. 

Annotations :—As to (3) Id. & Apld. R._v. Rochester 

(Dean & Chapter) (1832), 3 B. & Ad. 95. Refd. A.-G. », 

Jurham (1882), 46 L. T. 16. 

339. Effect of induction as archdeacon.|— 
eh ROCHESTER (DEAN & CHAPTER), No. 334, 
ante. 

340. Right of presentation in right of prebend— 
Death of prebendary before presentation—On whom 
right devolves.|—-MIREHOUSE v. RENNELL, No. 
70, ante. 

341. Profits— During vacancy — Recovery by 
new appointee.]-—— 28 Hen. VIII., c. 11, s. 3, gives 
the ‘ tithes, fruits, oblations, obventions, emolu- 
ments, comnmodities, advantages, rents, & all other 
whatsoever revenues, casualties, or profits, certain 
& uncertain, belonging to any ”’ dignity, prebend, 
or benefice therein mentioned, which shall accrue 
between the occurrence of a vacancy & a new 
appointment, to the appointee. 65 & 6 Will. IV., 
c. 30, directs the profits of dignities or benefices, 

| 





without cure of souls, becoming vacant during the 
existence of a certain ecclesiastical commission, to 
be paid to the treasurer of Queen Anne’s Bounty, 
who is to keep an account of the receipts & ex- 
penses, & retain the balance until he shall be other- 
wise ordered ‘‘ by competent authority.” By a 
subsequent statute the Crown is declared entitled 
to appoint, notwithstanding the existence of the 
commission in question, three persons to certain 
Sekar therein named. One of these appointees, 
| having duly demanded from the Treasurcr of 
Queen Anne’s Bounty the profits received by him 
during the vacancy, brought an action for money 
had & received, to recover them. A _ special 
verdict (on a verdict found in his favour), declared 
| these to be “‘ the net profits of the prebend ” :— 
Held: a judgment for plitf. given on this verdict 
could not. be sustained, because it did not dis- 
tinguish the sources from which these profits 
might arise, nor show whether they were derived 
| from the corpus of the prebend to which he was 
individually entitled, or from sums due to him in 
| rerpect of his share of the funds of the corporation 





| aggregate, of which, as prebend, he was a member. 
—REPToOn 1. HopGson (1850), 3 H. L. Cas. 72; 
10 E. R. 28, H. L. 3 affg. S. C. sub nom. Wopason 
v. REPTON (1845), 7 Q. B. 96, Ex. Ch. 
aeeeton -—Reld. Cleaves r. Parfitt (1860), 6 Jur. N. 8. 
842. -—-— Power of mortgage.|] —A canon of 
W. granted the canonry & the profits, etc., to 
| plitfs., to secure a sum of money. So far as it 
| appeared on an interlocutory application, the 
; estates were vested in the corpn., & the canon was 
| entitled to an aliquot share of the profits. There 
was no cure of souls, & the only duties were 
residence within the castle, & attendance in the 
chapel 21 days a year :—Held: upon this state 
of circumstances, the security was valid, & a 
receiver of the profits was appointed.—GRENFELL 
v. WINDSOR (DEAN & CANONS) (1840), 2 Beav. 
644; 48 E. R. 1292. 
Annotations :-—Refd. M’Bean vy. Deane (1885), 1 T. L. R. 
624. Mentd. Re Mirams, [1891] 1 Q. B. 594. 
——— ——.] — Deft., who was one of the 
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at Windsor demised by hae of mtge. for 99 years, 
if he should so long live & continue a canon, to 
the lessor of pltf. ‘‘ All canonry of BR. A. Mus- 
grave, of the Queen’s free chapel of St. George at 
Windsor, & all glebe & other lands, messuages, 
tenements, & hereditaments belonging thereto ; 
& all & every the rights, rents, profits, etc., to the 
canonry belonging.’”’ On ejectment brought on 
the demise of the mtgee., it appeared in evidence 
that there was no property attached to any 
individual canonry, but that the whole property 
belonged to the dean & chapter, & that the surplus 
rents, after Pevnee of certain expenses thereout, 
were divided equally among the dean & the other 
members of the chapter; that all the canons had 
houses assigned to them for their residence, but 
that no particular house was appropriated to any 
one canonry ; that whenever a vacancy occurred 
the canons had a right of choice of the vacant 
house according to their seniority, & that the 
house which was left after the other canons had 
made their selection, was assigned to the new 
canon. Deft. had retained possession of the same 
house which was assigned to him upon his installa- 
tion :—Held : (1) ejectment would not lie either 
for the canonry of deft., or for the house assigned 
to him for his residence as canon; (2) deft. was 
not estopped, by the mtge. deed, from showing 
that the house in question did not belong to the 
canonry.— DoE d. BUTCHER v. MUSGRAVE (1840), 
1 Man. & G. 625; 1 Scott, N. R. 451; 9L. 5.0. P. 
$18; 4 Jur. 631; 133 EB. BR. 483. 

344. Right to residence -——- Whether as corpora- 
tion sole or member of corporation aggregate— 
Windsor.]—Dor d. Burcnuer v. MuUsuRAVE, No. 





343, ante. 
345. —— Exeter.}—— The canons of 
Exeter take their houses by succession, hold them 


in right of their prebends for life, & repair them at 
their own expense. The chapter, as a body, 
cannot interfere with their enjoyment of their 
houses :—Held: though cach canon was a member 
of the corpn. aggregate of the chapter, yet he held 
his house in severalty as a corpn. sole.—FORD v. 
HARRINGTON (1869), L. R. 5 C. P. 2823 1 Hop. & 
Colt. 831; 391. J.C. P. 107; 21 L. T. 6093 34 
J.P. 1203; 18 W. R. 289. 
Annotation :-—Mentd. Harris v. Phillips, (1891) 1 Q. B. 267. 
Liability for dilapidations.|—- See No. 3657, post. 


SUB-SECT. 4.—MINOR CANONS AND VICARS CHORAL. 
346. Nature of office——- Whether ‘‘ corporation 
sole.’’]—-A vicar choral of the cathedral church of 
Wells is a ‘corporation sole,” & his personal 
representative is liable to an action at the suit 
of his successor in the vicarage, for dilapidations 
of the house held by him as such vicar choral. 
Semble : even if he were not strictly a ‘‘ corporation 
sole,’’ he still has such a sole estate in the house 
as to create the liability —GLEAVES v. PARFITT 
(1860), 7 C. B. N.S. 838; 29 L. J. C. P. 216; 

6 Jur. N. 8. 805; 141 BE. R. 1045. 

Annotations :—Reld. Bridgewater v. Durant (1861), 11 
C. B.N.8.7; Ford v. Harington (1869), L. R. 5 C. BP. 282. 
847. Appointment—Scottish episcopal minister 

—-Whether valid—-Compliance with formalities.]— 

INNES v. BeppoOrF, INNES v. DUNCOMBE (1897), 13 

T. L. R. 466. 

348. Suspension—On account of mere ae 

Bouanron v. YorRK (DEAN & CHAPTER) (1715), 

cited in 2 Q. B. at pp. 10,28; 3 P. D. at p. 111; 


(ian be v. Edwards (1878), 3 P. D 
n : Combe v. } ’ - DD 
Rt. e. Hereford (Dean & Chapter) (1897), 13 T. L. It. 374. 


| 
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349. Customary duties—Jurisdiction of tem- 
poral courts as to.|——R. v. HEREFORD (DEAN & 
CHAPTER) (1897), 13 T. L. R. 374, C. A. 

350. Right to residence & appurtenances— 
Chichester.|—-Where a prescriptive ecclesiastical 
corpn. of vicars choral of the cathedral of 
Chichester had, besides other estates in common, 
four vicarial houses with their appurtenances, 
which had always been appropriated to the 
several use & residence of the four vicars; &, 
ancient custom, upon every vacancy the vicars, 
according to seniority, made their option of peers 4 
in severalty any one of such vicarial houses wit 
the appurtenances, of which option an entry was 
made in the corpn. act book & signed by the vicars : 
—Held: a new vicar having made an option, 
which was entered in the act book & signed by all, 
to take ono of the vicarial houses, with certain 
appurtenances, then in the possession of S., which 
were not all the appurtenances formerly annexed 
to & enjoyed with the same house by his pre- 
decessors therein, could not maintain an ojectment 
for the other appurtenances, such as part of tho 
ancient garden which had been leased off by the 
corpn. before his appointment. For supposing 
him entitled to ante an option of the entire 
premises, & to have it entered in the act. book, as 
against the corpn.; yet no such option having 
been made & entered in the act book according to 
the custom, he had no separate legal title to the 
premises in question, on which he could maintain 
an ejectment.—GoopmriTLE d. MILLER v. WILSON 
(1809), 11 Kast, 384; 103 BE. 2. 1033. 

Annotation :-~-Consd. Doo d. Butcher v, Musgrave (1840), 1 

Man. & Q. 625. 

351. Right to share in fine on renewal of lease --- 
St. Paul’s-—Recovery.|—A vicar choral of St, Paul's 
Cathedral is not entitled, during his year of pro- 
bation, to share in a fine paid on the renewal of 
a lease by the dean & chapter & vicars choral, of 
an estute which is one of the sources of the emolu- 
ments enjoyed by such vicars choral. Ilad he 
been entitled, money had & received would, it 
seems, have been the proper form of action to 
recover it, either against all the other vicars 
choral, or against the pittansary, the person 
entrusted with the collection & distribution of the 
funds.—SHouBRIDGI ». CLARK (1852), 12 C. 3B. 
3363; 1097. T. O. S. 20335 138 I. RR. 034, 

352. Liability for dilapidations—-Dovolution on 
death.|—ULEAVES «. PARKITY, No. 346, ante. 


Sun-SeEcT. 5.—-CCHAPTER RECORDS. 


353. As evidence:--—On question of title.)—An 
estates book of the Dean & Chapter of St. Paul’s, 
over one hundred years old, was admitted in 
evidence on a question of title but commented on 
in respect of alterations made therein in another 
handwriting from that of the book.—Ivy’s 
(LADY) TRIAL, Mossam v. Ivy (1684), 10 State 
Tr, 555. 

Hasolenion :-~—Refd. Darby v, OQuacley (1856), 2 Jur. N. A. 


354. Of reputation.|—-A book kept in the 
chapter house of the Dean & Chapter of Sarum, 
purporting to contain copies of leases granted by 
the dean & chapter, is, a8 a public book, evidence 
of those leases for the purpose of reputation, with- 
out proof of possession under the leases.--COOMBS 
e > vais & WHEELER (1829), Mood. & M. 398, 
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Sect. 7.—CONSTITUTION OF THE CHURCH 
INTO PARISHES. 
Sup-SEcT. 1.—-THE PARISH. 
A. In General. 


355. What constitutes—Within Church Build- 
ing Act, 1818 (c. 45), s. 59.|—(1) The township of 
B, was a populous district situated within the 
parish of W., had constables of its own, & main- 
tained its own poor. It had, from time im- 
memorial, chapelwardens & a chapel of its own. 
Divine service was performed, & the sacraments 
of the church administered, in the chapel, the 
repairs of which were paid for by the township. 
Jt had had its own burial ground from the year 
1727; but, until then, it had had none but that 
of W.: &, down to 1740, but not later, the town- 
ship made payments to the clergy of W. church 
in respect Gf burials at B. There was evidence 
of payments made from 1727 to 1740, to the 
clergy of W. for churchings at B. Chapel; & of 
marriages having been celebrated there by license 
®& banns from 1605 to 1754, but not afterwards 
till 1843, when the chapel was licensed under the 
Registration Act, 1836 (c. 85). There was also 
evidence of payments made, from time to time 
by 3. to the churchwardens of W., on account of 
W. church, beginning in 1680 & ending in 1752: 
which payments were sometimes entered in 
account as “ Jevies "+ -Jleld: these facts did not. 
show LB. to be a parish, within the above Act. 

(2) The chapel of 3B. being insuflicient for 
the accommodation of its inhabitants. they, in 
vestry, resolved that a grant o; ered to them by 
the Society for Promoting the Enlargement, cte., 
of Churches & Chapels should be accepted, & 
that the chapel should be enlarged according to 
the society’s plans, ‘ any deficiency in the expense 
to be made up by the sale” of certain private 
pews, “ & by rates under the Act. of Parliament.” 
They also resolved to petition the Comrs. for 
Ruilding New Churches to erect. a new chureh in 
the township; & the petition was presented, 
stating the inability of the inhabitants to build 
a church, & that. the enlargement, now agreed 
upon, would require a rate of Is. in the pound for 
live years, which they had pledged for that. pur- 
pose, The chapelwardens then borrowed of an 
individual £600, on the security of the existing & 
future rates, for the purpose of the enlargement. 
On mandamus to repay the £600 3 return, that. the 
sum was not borrowed with the consent. of the 
vestry within the meaning of the above Act :— 
Held: the writ) could not. be enforced, the 
resolutions of vestry not being a consent to the 
borrowing of money within the above Act.—R. v. 
WiLuim (1550), 16 Q. B. 1; 117 E.R. 7753 aub 
nom. Re. ov. Brusron (CHAPEL WanrpeEns), 20 
L.J.M.C. 63; 16 L. T. O.S. 2803 15 Jur. 506. 

-~--— Whether chapelry part of parish.]——Sce 
No. 377, post. 

856. Parish church—-Privileged to have bells.]-— 
A parish church is privileged to have bells.— 
SoOLTAU v. DE HELD (1851), 2 Sim. N. 8. 1333 21 
L. J. Ch. 153; 16 Jur, 326; 61 KE. R. 291. 
Annotations -—Mentd. R. v. Lister & Biggs (1856), Dears. & 


B. 209; Crump e. Lambert (1867), L. R. 3 Eq. 409; 
Walker v. Browster (1867), L. RK. 5 Kq. 25; A.-G. 9. 


Cambrid Consumers Gas Co. (1868), 4 Ch. App. 713 
Gort v. Clark (1868), 16 W. R. 569; Inchbald ¢. Robinson, 
Inchbald vr. Barrington (1868). 20 L. T. 109; Harrison ¢. 
Good (1871), 34 L. T. 263; Roskell «. Whitworth (1871), 
19 W. R. 804; Gaunt r. Fynney (1872), 8 Ch. App. 33 
Winter v. Baker (1887), 3 T. L. R. 569. 


B. Boundaries. . 


357. Extra-parochial places —— Ancient cathe- ; 
drals.|—The sites & areas of ancient cathedrals, - 


ECCLESIASTICAL LAW. 


colleges & Inns of Court are extra-parochial.—R. 

v. PETERBOROUGH JJ. (1783), Cald. . Cas. 238. 
358. ——. Presumption from age.|— 

BRAITHWAITE v. Hook, No. $17, ante. 











359. Colleges.|——-R. v. PETERBOROUGH JJ., 
No. 357, ante. 
360. Inns of Court.)—R. v. PETER- 


BOROUGH JJ., No. 357, ante. 

361. Presumption from long acquiescence 
in exclusion from parish.|—The occupiers of houses 
in Serjeant’s Inn, Fleet Street, are not liable to 
pay poor’s rates to the parish of St. Dunstan in 
the West. 

When a parish has for several hundred years 
acquiesced in the notion, that a particular place 
is not within it, a very strong case should be made 
out, before a jury can be called upon to find that 
such place is within the parish (BEST, C.J.).— 
Kina v. BurrerRwortit (1826), 2 C. & P. 391, 
N. P 





Delimitation of—By statutory authority.)— See 
BOUNDARIES, Vol. VII., pp. 266-268, Nos. 15, 16, 
20- 24. 

—--— By judicial authority.|—See BOUNDARIES, 
Vol. VII., pp. 270--272, Nos. 38, 48, 49. 

Evidence of.|-—Sce BOUNDARIES, Vol. VII., pp. 
266, 313, Nos. 12, 332. 

Admissibility --—- Reputation.] — See 
BounDARIES, Vol. VII., pp. 314, 315, Nos. 335, 
338, 349, 351. 

- --- ~-~— Public documents, etc.] —Sce Bounp- 
ARIES, Vol. VIE., pp. 316, 318, Nos. 364, 367, 
379, S86, 3S. 

——-- —-— Private documents.j ——- See BoUND- 
ARIES, Vol. VIE, pp. 319, 320, Nos. 399, 404, 
09 


te 


Perambulations.|—See BouNpDAR.gES, Vol. VII, 

p. 321, Nos. 418--415, 417, 418. 

Boundary plates—Presumption arising from.|-— 

See BounnpanrikEs, Vol. VII., p. 280, No. 118. 
Duty to maintain.|-.-See BoUNDARIBS, Vol. VIT., 

p. 281, No. 119. 


C. Notices. 

362. Publication—Sufficiency-- At principal door 
of church.|—(1) In the township of T. where was 
an ancient chapel, a new church was built & 
consecrated in 1832, since which period divine 
service had been regularly performed on Sundays 
in the new church, though parish mectings con- 
tinued to be held in the chapel, where christenings 
& burials were also occasionally performed :-— 
Held: (1) the new church, being the church de 
facto of the place, it was a sufficient publication 
of a poor rate if the notice required by Parish 
Notices Act, 1837 (c. £5) were affixed at or near 
the door thereof, & not at that of the chapel ; 
(2) it was a sufficient publication if the notice were 
affixed to the principal door only of the church. 

(3) In the same place a room was hired for a 
schoolhouse, in which divine service was regularly 
celebrated on Sundays according to the rites of 
the Church of England :—Held: it was not 
necessary to affix any notice on the door of the 
school.— ORMEROD vt. CHADWICK (1847), 16 M. & 
W. 367; 2 New Mag. Cas. 55; 2 New Sess. Cas. 
697; 16 L. J. M. GC. 143; 8 L. T. O. S. 343; 11 
J.P. 188; 153 E.R. 1321. 

Annotations ~—A8 to (2) Folld. R. rv. Salop JJ. (1864), 5 
New Rep. 172. Generally, Mentd. HK. v. Shipperbottom 
(1847), 2 New Seas. Cas. 641; Ramsbottom vc. Duckworth 
(15847). 1 Exch. 506; R.c. Preston (18438), 12 Q. B. 816; 
Re. Milla (1851), 17 L. T. O. S. 164; HK. vo. Stretfield & 
Dison (1863), $2 L. J. M. C. 236. 

363. Parish divided into several districts— 
Each with own chapel—Notice of poor rate.)}— 
Where a parish has several districte, each having its 
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own chapel, & separately maintaining its own 
poor, notice on the chapel door of that district 
alone for which the poor rate is made is sufficient 
publication within Parish Notices Act, 1837 
(c. 45), s. 2.—R. v. WORCESTERSHIRE JJ. (1840), 
Arn. & H. 80; 4 Per. & Dav. 440; 10 L. J. M. C. 
12; 5J. P. 177. 

364. ——— Township with ancient chapel & new 
church.]—-ORMEROD v. CHADWICK, No. 362, anle. 

365. ——— Highway parish part of larger poor 
law parish—No parish church in highway parish.|— 
1I., in Warwickshire, is a parish within Highway 
Act, 1835 (c. 50), but for poor law & ecclesiastical 
purposes is not a parish but is included in the 
parish of K. There was no consecrated church 
or chapel of the Church of England in H., but only 
a schoolroom licensed for divine 
Wesleyan chapel. The parish church of K. was 
three miles from Il. A highway rate for ILI. 
having been duly allowed by justices was published 
by a notice affixed to the doors of the schoolroom 
& of the Wesleyan Chapel in H., & not by a notice 
on the parish church of K.:—Held: that such 
notice was a suflicient publication of the rate 
within sect. 27 of the above Act.—R. v1. WOLFER- 
STAN, [1803] 2 Q. B. 451; 62 L. J. M. C. 1483 
OY L. T. 420; 58 J.P. 1835 42 W. 1.1763 37 
Sol. Jo. 718; 5 R. 561. 
Hone alies :—Refd. Beeson v. Derby Overseers (1903), 89 


366. At schoolroom hired & used for 
church service—-Whether necessary.|—OnrmrEnop 
v. CHADWICK, No. 362, ante. 








D. Distinct and Separate Parishes. 


367. Creation—-Under Church Building Acts, 
1818 (c. 45), & 1819 (c. 134)—Enrolment of 
boundaries.|—-In the year 1823, a piece of ground in 
the parish of M., Leicester, was purchased by 
subscription of the inhabitants, & conveyed to 
the Comrs. for Building New Churches, who 
erected a chapel on part of it & inclosed the 
remainder for a burial ground. In 1827, the 
chapel & burial ground were consecrated. In 
1828 an Ord. in Council was made & published, 
whereby, after reciting sect. 16 of Church Building 
Act, 1818 (c. 45), which empowers the comrs. 
to divide populous parishes into two or more 
distinct & separate parishes ; also reciting sect. 21 
of that Act, which empowers the comrs to divide 
populous parishes into ecclesiasticul districts ; 
also reciting that the comrs. had inade a repre- 
sentation to the Crown respecting the increase 
of population & insufficient Church accommoda- 
tion in the parish ; also reciting that it appeared 


to the comrs. expedient that an ecclesiastical | 


district should be assigned to the new chapel 


under Church Building Act, 1819 (c. 184); & | 


that the consent of the bishop had been obtained : 


His Majesty ordered that the proposed division ' 


should be made & effected according to the pro- 
visions of the Acts. The boundaries of the 
district were duly enrolled under Church Building 
Act, 1819 (c. 143), s. 22. No Ord. in Council 
was made respecting the performance of the 
offices of the Church in the said chapel, or the 


appropriation of the fees payable in respect thereof, | 


nor did the comrs. make any order as to whether 
the fees for burials, etc. were to be reserved to 


the incumbent of the parish, or assigned to the | 


curate of the cha 


1, or whether burials, etc. 
should be performe 


in such chapel. In the year 


1848, the corpn. of Leicester established a cemetery | 


within the borough, under a local Act, by which 
the burial service over deceased persons removed 


service & a: 
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for interment in the cemetery was to be per- 
formed by, & the fees paid to the incumbent who 
might have been required to perform the service, 
& would have been entitled to the fees, if the 
interment had taken place in his parish or eccle- 
siastical district :—Held: the Ord. in Council 
was made under Ohurch Building Act, 1818 (c. 45), 
s. 21, & not under Church Building Act, 1819 

(c. 143). 8. 16; & that, upon enrolment of tho 
| boundaries, the chapelry became a separate 
| district parish for all ecclesiastical purposes; &, 

after the death of the then incumbent of the 
| original parish, the curate of the district parish 
was entitled to the fees for burial, both in his 
| parish & in respect of deceased persons removed 
| therefrom for interment in the cemetery.— 
Epge. v. BuRNABY (1853), 8 HMxch. 788; 23 
| J. Kx. 65; 21L. 7.0.8. 144; 17 4. P. 5203 
| 





165 Mb. RR. 1571. 
Annotation :—Refd. Roberts v. Aulton (1857), 2 H. & N. 432. 

368. ——-.]|——TUCKNEss v. ALEXANDER, 
No. 3752, post. 

369. ——— —-—-.|-—In 1851, the church of T. 
was built & consecrated, & in 1852 a district was 
assigned to it by Ord. in Council, as a chapel of 
ease under Church Building Act, 1818 (c. 45), & 
Church Building Act, 1819 (c. 184), s. 16, out of 
the ancient parish of W. At that time deceased 
inhabitants were all buried in the parish church- 
yard. By the Act of Consecration & Ord. in 
Council authority was given to perform baptisms, 
inarriages, & burials in the new church, & the 
fees were to be received by the incumbent of the 
district :—Held: the district of T. became a 
distinct & new parish in 1856 under New Parishes 
Act, 1856 (c. 104), 5. 14, & was a ‘ new parish ” 
within Burial Act, 1857 (c. 81), s. 5.—CRONSHAW 
? WIGAN BuriAL BoARp (1873), L. 1. 8 Q. B. 
217; 42 1. 3. Q. B. 137; 28 TL. TT. 283, lx. Ch. 
Annotations :-—FPolld. Burlal Board 


(1 883), 47 J.P. 501. Refd. Wale v. Barlow, de St. Mary, 
slington, Burlal Fees (1891), Trist. 149. 


370. Evidence—Separate churches—Lands in- 
termixed.|—Two parishes, the lands of which 
were intermixed, had cach a separate church, 

| with one patron & one incumbent, who celebrated 
| divine service in each church once each Sunday 
; morning or evening alternately, & christened the 
| children in either irrespective of the residence of 
ithe parents. There was also one parish clerk, 
| one communion plate, & one burial ground. There 
ie always been overseers, churchwardens, & 
{ 

| 

i 








Harris ». Lambeth 





surveyors of highways appuinted for each parish 

separately, but the same poor rate in amount had 

always been assessed in both parishes, &, when 
. collected, the amount was thrown into one fund, 
& applied to the poor of both parishes indis- 
criminately : ~Meld: the preponderance of evi- 
dence was in favour of these being distinct & 
| separate parishes, &, therefore, a joint appointment 
of overscers for the united parishes was invalid.— 
| R. av. TOMBLESON (1863), L New Rep. 524; 27 
J.P. 150. 

371. Effect of division of existing parish—On 
right to choose churchwardens—Private Act.|-—As 
a rule, existing customs or rights are not to be 
taken away by mere general words in an Act of 
Parliament. But without words especially abro- 
gating them, they may be abrogated by plain 
| directions to do something which is wholly in- 

consistent with them. And this may be the case 
' though the Act is a private Act of Parliament, & 
‘though the particular custom may have been 
confirmed, years before, by a verdict in a ct. of law. 

A parish consisted of four townships or hamlets, 
D., W., M., & B. WD. contained the parish church, 


ee ee ee ee — 
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& gave the name to the whole parish. One of the 
churchwardens of D. was appointed by the rector, 
the other was elected by the , peeeone The 
two persons who, in the township or hamlet of M., 
performed the various duties of churchwardens 
& overseers, were elected by the inhabitants of M., 
which hamlet raised & administered its rates quite 
independently of D., & the churchwardens of D. 
yroper never interfered; & this custom of election 
in M. by the inhabitants, had been confirmed by 
a verdict in a ct. of law many yearsago. A private 
Act of Parliament was passed creating D. & W. 
into one parish, M. into another, é& B. into a third. 
The Act contained a provision that when the three 
parishes had been constituted, the churchwardens 
of each should be chosen as those of D. had been 
chosen & appointed :--Held: though there were 
no particular words in the Act expressly putting 
an end to the custom of the inhabitants of the 
hamlet of M. clecting the churchwardens, there 
were words clearly directing something elsc to be 
done entirely inconsistent with that custom, 
which, therefore, on M.’s being constituted a 
yarish, ceased, & the rector of the new parish of 
Mr. became entitled, as the rector of D. had always 
been, to appuint one of the churchwardens, while 
the other was elected by the parishioners at large, 
for that the Act had made D. the model on which 
the newly created parishes were formed, & were 
to be governed.—GREEN v. IR. (1876), 1 App. Cas. 
513; 35 L. T. 496; 41 J. P. 196, H. L. 3 revag. 
S.C. sub nom. R. v. GREEN (1871), 31 L. T. 643, 
Ex. Ch. 


BE. Consolidated Chapelries. 


372. Formation——By Order in Council—-Whether 
enrolment in Chancery of name, boundaries, etc., 
necessary. ]—The formation of a district or chapelry 
on the requisition of the KMcclesiastical Comrs., by 
an Ord. in Council, under Church Building Act, 
1815 (c. 70), 5. 9, is valid, without any enrolment 
in Chaucery of the name, boundaries, etc., as 
required by Church Building Act, 1819 (c. 134), 
8s. U.—]t. v. SOUTH WEALD OVERSEERS (1864), 5 
Lb. & S. 301; 4 New Rep. 323; 33 lL. J. M. CO. 
193; 10 i. T. 408; 28 J. P. 708; 10 Jur. N.S. 
1000; 12 W. R. 873; 122 BK. RR. 876. 

378. —-— Effect of—aAssimilation to district 
chapelry.|—(1) Consolidated chapelrics & district 
chapelries, though differing in origin, are, when 
once formed, precisely similar in character. 

(2) Consolidated chapelries are within New 
Parishes Act, 1856 (c. 104), s. 14. 

(3) Where an ecclesiastical district has been 
formed out of several parishes, the incumbent of 
the chapelry in the new district will not be entitled 
to the fees of marriages, etc. within sect. 12 of 
above Act until after the next avoidance, or the 
relinquishment of fees by the incumbents of all 
the parishes out of which the chapelry has been 
formed. The incumbent of two parishes from 
which portions were taken in order to form a con- 
solidated chapelry, appeared to have made no 
forma] resignation of fees accruing in respect of 
such portions of the chapelry, but stated that 
when they gave up the right to the parish they 
considered that they had given up everything :— 
Held: there was sufficient evidence of a relinquish- 
ment of such fees within the sect. 

(4) A deft. is not bound to appeal from an inter- 
locutory decree, though he might so have raised 
the whole question at issue.—JONES v. GOUGH 
(1865), 3 Moo. P. C.C.N. 8.1; 12 L. T. 813 29 
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J.P. 196; 11 Jur. N.S. 261; 13 W. R. 509; 16 

E. R. 13 sub nom. GouGcH v. JONES, 5 New Rep. 

381, P. C.; affg. 8. C. sub nom. GouaH & Cart- 

WRIGHT v. JONES (1863), 9 L. T. 610; previous 

Aeeciady sy i sub nom. GOUGH & CARTWRIGHT v. 
ONES (1862), 7 L. T. 566. 

Annotation :—As to (2) Retd. Cronshaw v. Wigan Burial 

Board (1873), L. R. 8 Q. B. 217. 

874. ———_ ——— Whether within New Parishes 
Act, 1856 (c. 104), s. 16.;—JonEs v. GouaH, No. 
373, ante. 

See, generally, Sub-sect. 1, G., post. 

° Right of inhabitants to choose 
churchwardens in original parish.] — Contiguous 
portions of parishes of B. & S. formed into a 
consolidated chapelry for all ecclesiastical pur- 
poses, & assigned to the consecrated church of 
St. J.:—Held: those ratepayers residing within 
that part of the parish of B. lying within the con- 
solidated chapelry, had a right to vote in the 
election of churchwardens for the ancient parish 
of B.— NEWMAN v. KING (1870), 34 J. P. 358. 

See, generally, Sub-sect. 6, D., post. 

Right of incumbent to fees.]|—See Part VII., 
Sect. 10, sub-sect. 1, post. 


I. District Chapelries. 

376. Whether messuage within—Admissibllity 
of evidence.|—Upon an issue whether a certain 
messuage is situated within a chapelry, a person 
who occupies rateable property within the chapelry 
is a competent witness to prove that it is.— 
MARSDEN v. STANSFIELD (1828), 7 B. & C. 815; 
1 Man. & Ry. K. B. 669; 1 Man. & Ry. M. C. 
308; OL. J.0.8. K.B 160; 108 E. R. 927. 
Annotations :—Mentd. Doe d. Hobbs x. VCockell (1836), 4 

Ad. & Kl. 478; Wormald v. Mackiutosh (1840), 5 mf & 

Cr. 5; HK. vw. Adderbury Kast (1843), Dav. & Mer. 324 ; 

R. v. Martin (1848), 6 State Tr. N. 8. 925, 

377. Whether part of ang orstiabt rage BFE 
chapelry may form part of a parish although the 
inhabitants of the chapelry have never been 
assessed for church rates or repairs, or taken any 
part in the election of churchwardens of the 
parish church, & although owing to the magnitude 
of the parish the chapelry has always appointed 
separate oversecrs & levied separate poor rates 
under Poor Relief Act, 1662 (c. 12). The fact 
that the vicar of the parish receives the vicarial 
tithe of the chapelry & that residents in the 
chapelry are in the habit of being married at the 
parish church is almost conclusive evidence that 
the chapelry is part of the parish.— Re SANDBACTI 
ScHOOL & ALMSHOUSE FOUNDATION, A.-G. v. 
CREWE (EARL), [1901] 2 Ch. 317; 70 L. J. Ch. 
604; 84 L. T. 815; 49 W. RK. 647. 

378. Annexation of endowment.]— 
HUGHES v. DENTON, No. 3444, post. 

379. Creation--Authority of Ecclesiastical Com- 
missioners.|—-TUCKNESS v, ALEXANDER, No. 3752, 





380. Constitution as new parish—Effect of— 
On identity.|—ItuGHEs v. DENTON, No. 3444, 


881. ——— By Order in Council under Church 
Building Act, 1839 (C 49)—Original parish regu- 
lated by local Act—Whether valid.]—The rule of 
construction, that a general Act of Parliament 
does not repeal or affect. a prior special Act of 
Parliament. without express words of reference, 
applies to the Church Building Acts. 

(1) Where a local Act regulated the ecclesiastical 
arrangements of the parish of St. Pancras :— 
H oo : nek a renuaint ey, above Act. P 

) : ‘ouncil, purporting, under 
sect. 3 of the latter, with the consent of the 
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bishop alone, upon the representation of the | entitled as of right to the parish clerk's fucs within 
Ecclesiastical Comrs., to order the assignment of | the district chapelry as against a clerk of the 
a district to a parochial chapel built under the | original parish, whose 9 i rape aa dates prior 
former Act :—Held: uléra vires. | to the creation of the district chapelry. In such 

(3) The insertion in a general Act of Parliament | a case, the bishop may, under 19 & 20 Vict., c. 55, 
of a saving clause, providing, that the Act shall | 5. 14, award compensation to the parish clerk in 
not apply to a special case which had previously | licu of fees——HAMPSTEAD PARISH CLERK'S FEE 
been regulated by a special Act of Parliament | CASE, Re LANGMEAD (1876), Trist. 54. 
not otherwise referred to, will not prevent the | Right of incumbent to fees.}—See Part VIL. 
application of the rule of construction mentioned | Sect. 10, sub-sect. 1, post. 
above. 

(4) The incumbent of a district parish created 
such by a private Act of Parliament, will not be 
allowed to restrain the incumbent of the mother 
church from publishing banns & celebrating 
marriages between persons resident in the district | 

arish, nor from receiving ecclesiastical dues.— 

TZGERALD v. CHAMPNEYS (1861), 2 John. & IL. 
31; 30 L. J. Ch. 777; 5 I. 'T. 233; 7 Jur. N.S. 
1006; 9 W. R. 850: 70 E. R. 958. 


Annotations :— .48 to (4) Refd. Tuckness v. Alexander (1863), 
2 Drew. & Sin. 614. Generally, Refd. Stowart v. West 
Derby Burial Board (1886), 34 Ch. D. 314. Mentd. 
Thorpe v. Adams (1871), L. R. 6 C. P. 125; Garnett v. 
Bradley (1878), 3 App, Cas. 944; Re Smith's Kstute, 
Clements v. Ward (1887), 35 Ch. 13. 589; Baird o. Tun- 
bridge Wells Corpn., [1894] 2 Q. B. 867; Hornsey District 
Council v. Smith, [1897] 1 Ch. 843; R.v. Local Govern- 





G. New Parishes. 


384. Creation.]—CronsHAW v. WIGAN BURIAL 
i Boarp, No. 309, ante. 

885. .}—The ancient parish of St. Mary 
apt pee inter alia, the district parish of St. 
Mark, attached to the district church of which 
was a churchyard wherein tho remains of the 
inhabitants of St. Mark were interred. In 1852 
a burial board was formed for the whole of the 
parish of St. Mary, & in 1853 the churchyard of 
the district parish of St. Mark was closed by 
order of the Secretary of State, & the remains of 
the inhabitants of St. Mark’s were thenceforth 
oe se gee ae prouns bar by ae 

urial board of St. Mary. Such burial groun 
pont sane Tentine v. Pee hy. 11912) Doon: pee 2 | was consecrated in 1854, & from that time became 
382. ——— Effect on prior trust deed—-Con- | the burial ground of St. Mary. In 1875 a church 
struction of Order in Council.]—By a deed of 1840 | Called St. James was built & peed ae Eyes 
a certain chapel was vested in trustees, upon trust | district parish of St. Mark, & a district, pai b, 
to permit same to be used as a chapel of ease, | the district parish of St. Mark, dssigned to it ; y 
dependent upon the parish church, & to permit | Ord. in Council. By the sentence of consecration 
the vicar for the time being or his curates to & Ord. in Council authority was given to solemnise 
officiate as ministers thereof, & to allow the vicar | © perform burials, ctc., at the church of St. James, 
& churchwardens to let the pewa, & to permit tho-, the fees to arise therefrom to be paid & belong to 
churchwardens to receive the pew rents & other the minister of such church for the time being. 
emoluments for the benefit of the vicar, after | The incumbent of St. James’ having brought an 
paying the necessary expenses; & the vicar & , 2ction claiming to perform the burial service In 
churchwardens were authorised to appoint the | defts.” burial ground over the bodies of the in- 
clerk, pew openers & other officers of the chapel. | habitants of St. James’ buricd therein, & to receive 
By an Ord. in Council, dated Oct. 1860, the chapel . the fees for such services :—Held: the district of 
was constituted a district chapelry, & it was | St. James was a ‘new parish” within Burial 
ordered that mnarriages, baptisms, ctc., should be Act, 1857 (c. 81), ig 5.—- HARRIS v. LAMBETH 
solemnised & performed in the chapel, & that the | BURIAL Boakp (1883), 47 J. P. 501, D. C. P 
fees should belong to the minister of such chapel 886. Distinguished from district constitute 
for the time being, subject to a proviso that so under Church Building Act, 1831 (c. 38).|—By 
long as the existing vicar remained vicar the fecs | 8¢¢t- 16 of above Act, two churchwardens are to 
should be paid to him, but the Ord. did not | be appointed for every church or chapel built 
mention or affect to deal with the pew rents :— under the provisions of that Act; one by the 
Held: (1) the effect of the Ord. in Council was to | Weumbent, & the other by the renters of pews. 
withdraw the chapel from all the purposes in- | Marriage Act, 1836 (c. 85), 8. 26, empowers the 
cluded in the trust deed; (2) to constitute the | bishop of a diocese, by license under his hand & 
district chapelry a benefice; & (3) to deprive the | seal, to authorise the solemnisation of marriagos 
vicar & churchwardens of the parish church of all ; 14 & district chapel, for persons residing within 
right to receive the pew rents, or to nominate the | the district. By sect. 32 the bishop may, with 
officers of the church. Qu.: whether after the | the Consent of the Archbishop of the province, 
creation of the district chapelry the pews of the : revoke this license. New Parishes Act, 1843 
chapel could lawfully be let & the pew rents (c. 37), 8. 15, enacts that when any church or 
received for the benefit of the minister of the ; chapel shall be built in an district, & consecrated 
chapel.—FirzGERALD v. FITzpatrick (1864), 4 9% the church or chapel of such district, the 
New Rep. 87; 33 L. J. Ch. 670; 10 L. 1.477; 28 ‘istrict shall, from & after such consecration, bo 
J. P. 645; 10 Jur. N.S. 913; 12 W. R. 771. | & be deemed to be a new parish for ecclesiastical 
Annotation :—s to (1) Bald. Chichovter & nbrook stato | PUDONTS Mt ev aninge a now parish, two church- 
rus v. Woodward, San Faculty Case (1888), ' ’ 7 
Trist. 180. has GPSS) wardens are to be chosen for tt ; one by the per- 
See, aleo, No. 373, ante. petual curate of the new parish & the other by 
3883. Formation under Church Building Acts, ' the resident inhabitants having a similar qualifica- 
1819, 1839, & 1856—Distinguished from h | tion to that which would entitle inhabitants to 
formed under Church Building Act, 1818—Parish . vote at the election of churchwardens for the 
clerk’s right to fees.)|—A district chapelry, created principal parish. New Parishes Act, 1856 (c. 104), 
by an Ord. in Council, under Church Building | 5. 11, empowers the Kcclesiastical Comrs., upon 
Acts, 1819 (c. 134), & 1839 (c. 49), & 19 & 20 Vict., | the application of the incumbent of a district 
c. 55, is not equivalent to a district parish created | church or chapel, with the written consent of the 
under Church Building Act, 1818 (c. 45), & the { bishop of the diocese, to make an order under 
parish clerk of such a district chapelry is not : their seal, authorising the publication of banns 
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Sect. 1.—Consatitution of fie Church into parishes: 
Sub-sect. 1, G. & Hy sub-sect. 2, A.] 


of teatrimony & tie solemnisation therein of 
tisnys, churchings, & burials; all 


the fees for the f which offi 
ormance of which olces are 
to be payable “Ei be paid to the incumbent. 


& by sect. 14, wheresoever or as soon as banns of 
matrimony & the solemnisation of marriages, 


churchings, & baptisms, are authorised to be 
pub or performed in any consecrated district 


church or chapel, such district not being at the 
time of the passing of that Act a separate & dis- 
tinct parish for ecclesiastical purposes, & the 
‘incumbent of which is, by such authority, entitled 
for his own benefit to the entire fees for the per- 
formance of such offices, without any reservations 
thereout, such district shall become & be a separate 
& distinct parish for ecclesiastical purposes, such 
as is contemplated by New Parishes Act, 1843 
(c. 37), 8. 153 the church of the district shall be 
the church of such parish; & all the provisions 
of New Parishes Act, 1843 (c. 37), relative to new 
parishes, upon their becoming such, & to the 
matters & things consequent thereon, shall extend 
& apply to the said parish & church as fully & 
effectually as if it had become a new parish under 
the provisions of that Act. The church of C. 
was built, & had a district assigned to it, under 
Church Building Act, 1831 (c. 38). In the year 
1840 the bishop of the diocese granted, under 
Marriage Act, 1836 (c. 85), s. 26, his license for the 
publication of banns & tL.» solemnisation of 
marriages in the church, & 1° taking the same 
foes in respect thereof us were taken in the mother 
church ad the minister & incumbent thereof for 
the time being ; to which the fees for churchings, 
baptisms, & burials were afterwards added. From 
the consevcration of the church down to the issuing 
of the writ of mandamus in the present case, two 
churchwardens were chosen for the church in the 
manner directed by Church Building Act, 1831 
(c. $8), 8. 163 one by the incumbent, & the other 
by the pew renters, Upon demurrer to the 
return to a mandamus to the incumbent of the 
district to convene a meeting of the inhabitants 
to elect. a churchwarden, the return alleging that 
the incumbent & the pew renters had the privilege 
of electing the churchwardens, & that sect. 15 
of New Parishes Act, 1843 (c. 37), & sect. 14 of 
New Parishes Act, 1856 (c. 104), were inapplicable : 
—Held: the return was good. The authority 
contemplated by New Parishes Act, 1856 (c. 104), 
8. 14, was not a revocable license by the bishop, 
but. an authority under an order of the Comrs. 
under sect. 11 of that Act; therefore the district 
was not brought within the operation of sect. 14 
of the Act. Semble: New Parishes Act, 1843 
(c. 37), 8. 15, is inapplicable to the case of a 
district. constituted, not under that Act, but under 
Church Building Act, 1831 (c. 38), with a license 
by the bishop under Marriage Act, 1836 (c. 85). 
This authority, if it had been granted by the 
order of the Comrs., would be of a permanent & 
irrevocable character ; but it has not been granted, 
& we are of opinion that the revocable authority 
or license of the bishop is not enough to bring 
this district. within sect. 14 of New Parishes Act, 
1856 (c. 104) (per CuR.).—R. v. PERRY (1861), 3 
K. & KH, 640; 30 L. J. Q. B. 1413 3 L. T. 885; 
25 J. P. 220; 7 Jur. N.S. 655; 9 W. R. 383; 
121 KE. KR. 583. 
PART Ill. SECT. 7, SUB-SECT. 1.—H, | 
ge. Parish regislers— Amendment — 
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387. Whether ‘* place having a known & defined 
boundary *>--Local Government Act, 1858 (c. 98), 
sect. 12—Parts of two townships each maintaining 
own poor & highways.}—A district formed for 
ecclesiastical purposes under New Parishes Act, 
1848 (c. 87), consisting of parts of two townships, 


each of which to ps separately maintains its 


own r & its own highways, was ‘a place 
having o known & defined Ronndary ” within 


sect. 12 of above Act, & was not a less place 
included within a greater within the meaning of 
sect. 14. Preliminary proceedings under sects. 14 
& 16 were therefore unnece , & the district 
might at once adopt the Act, at a meeting of 
owners & ratepayers, convened by the church- 
wardens; & an order of the Secretary of State 
confirming such adoption was valid.—K. v. 
NortHowrRaM & CLAYTON (RATEPAYERS) (1865), 
L. R.1Q.B. 110; 7B. &8. 110; 35L. J. Q. B. 
90; 30 J. P. 181. ee 


tations :—Mentd. R. v. Hardy (1868), L. R. . B. 
Ant rigs tg ». local Government Board (1873), L. R. 8 
Q. B. 227. 


Rights of inhabitants—Burial.]—-See BURIAL, 
Vol. VII., p. 527, No. 74. 


H. Parish Records and Documents. 


388. Parish registers—Right of inspection.|— 
ANON. (1733), 2 Barn. K. B. 260; 94 1. R. 493. 

389. —-— Duty of incumbent to make copies.|—- 
ANON. (1733), 2 Barn. K. B. 269; 94 E. R. 493. 

See, now, Births & Deaths Registration Act, 
1836 (ce. 86), 5. 305. 

390. --— Entries in—On whom duty lies.]-—- 
An entry in the register book by the minister of 
the parish of the baptism of a child, which had 
taken place before he became minister or had 
any connection with the parish, & of which he 
received infomnation from the parish clerk, is not 
admissible in evidence, nor is the private memo- 
andum of the fact nade by the clerk who was 
present at the baptist. . 

Registers should be made up promptly, & by 
the person whose duty it is to make them up. 
The register of baptisin, in this case, purports to 
bear date Keb. 6, 1776, but it was not made up 
till June, 1777, & then 2t was made up—not by 
the person who was minister of the parish at the 
time of the baptism, or by a person who appeared 
at that time to have any connection with the parish 
—but by one who afterwards became the minister 
of the parish. It must be taken, therefore, that 
he made this entry after the death of the 
minister of the parish who was present at the 
baptism. ... 1 think, therefore, the register 
itself clearly ought not to have been received in 
evidence (BAYLEY, J.).— Dok d. WARREN v. BRAY 
(1828), 8 B. & C. 813; 3 Man. & Ry. K. B. 428 ; 
2 Man. & Ry. M. C. 66; 71. J. O. S. K. B. 161; 
108 BK. R. 1245. 

Annotation :—Refd. Lyell v. Kennedy (1887), 56 L. T. 647, 

$91. —— Time for making.]—Doer d. 
WARREN v. BRAY, No. 390, ante. 

See Parochial Registers Act, 1812 (c. 146), s. 3. 

392. Custody.) Where a _ rectory is in 
fact void, although one has acted as rector & 
appointed an officiating chaplain, this ct. will not 
grant a mandamus, at the instance of one of the 
churchwardens, to compel a mere wrong doer to 
give up the register buoks of the parish to the 
churchwardens, as there is another remedy. When 
| a benefice is full, the incumbent is the proper 
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authorising the ammendment of the shetet f ' register was not a public record, the 
t.’3 -baptism in a church 

order.}—Where | register of baptisms b 
upplication was made for an order / additions thereto :— 


ct. could not autborise the amendment. 
making certain «= —Ez p. REEVE (1912), C. P. D. 194.— 


eld: as such §, AF. 
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custodian of the parish books; semble: if void, : 


the churchwardens.—Ez ». Hottoway (1855), 
24 L. T. O. S. 255; 19 J. P. Jo. 99; sub nom. 
R. v. ie eet ser fg Pola 3 MS ve 247. 
or. 0 0.|—See CRIMINAL 

Law, Vol. xv. 
Terriers—As evidence.|—See EVIDENCE. 
Of boundaries.|— See BounpDaRIEs, 
Vol. VII., p. 318, Nos, 379, 380. 

Parish books & papers— Discovery of.] — Sce 
CORPORATIONS, Vol. XIII., p. 424, Nos. 1455- 


——— Papers in charge of vestry clerk.|— See 
No. 621, post. 
As evidence of boundaries.|—Sce Bounp- 
ARIES, Vol. VII., p. 318, No. 381. 





meee 6 Cateemie 








SUB-SECT. 2.—THE INCUMBENT. 
A. In General. 

393. Estate in benefice-—Rectory.] — HUNTLEY 
v. RUSSELL, No. 3719, post. 

394. Duties—— Whether bound to _ preach.|--— 
TAYLOR v. GAY (1669), 1 Sid. 409; 82 EK. R. 1185. 

-—-— -——-—- At archdeacon’s visitation.|— Sce 
Sect. 5, sub-seet. 5, C., ante. 

----— Necessity for licence.|—-See Part V., Sect. 2, 
sub-sect. 4, A., post. 
In relation to vestries.] — Sce Sub-sect. 4, 





post, 
Cure of souls.|---See Part V., Sect. 8, sub- 
sect. 2, post. 

~-—-~— Residence.|-—See Part. V., Sect. 8, sub-sect. 
3, post. 

395. Rights—-Subordinated to spiritual duties.| 
—Claim: that pitf. was vicar of a parish; that 
wu chapel was erected within it & endowed & 
consecrated for the administration of the sacra- 
ments & the performance of all other divine offices 
according to the rites of the Church of Kngland ; 
that pltf. as such vicar was entitled to nominate 
& present, & had nominated & presented a clerk 
to the chapel, but another clerk had. been licensed, 
instituted, & admitted by deft. bishop on the 
non.ination & presentation of certain other defts., 
who thereby hindered pltf. in the exercise of his 
right ; & he claimed to have his right established 
& declared. Defence of the last mentioned defts. : 





| 
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claim was bad, inasmuch as it did not allege that 
the chapel was a chapel of ease, or otherwise show 
any right in the vicar to nominate and present a 


| clerk to it. 


ne cm a ED OS OT 


ee ee oe ee eee 
a 


(3) Defts. claiming relief over against the 
Ecclesiastical Comra. served upon them a notice 
under R. S. O., Ord. 16, r. 18. They entered an | 
appearance under r. 20, & an order was afterwards | 
made at chambers, under r. 21, that they should 
be at liberty to appear & defend this action so far 
as related to the question whether all ae 
required to be done by them, in order to enable 
them as against pltf. to make a valid declaration 
of the right of nomination & to vest that right in 
defts., were done by them, & that they should be 
bound by the finding upon that question. The 

Itf. then obtained an order on the Ecclesiastical 
Comudeaionar: for discovery of documents :— 
Held: the third partics having appeared in the 
action to litigate with pltf., he was entitled to 
discovery from them, & the order for it was nee ‘ 

The vicar of a parish as such, has only tho right 
to present to a public consecrated chapel within 
his parish, when such chapel is a chapel of ease, 
though he has the right to forbid any person to 
officiate within his parish without his consent, 
unless he has been deprived of such right by some 
statute or some arrangement binding on the bishop 
of his diocese, the patron of the mother church, 
the patron thereof.—MAacALLIsTER v. ROCHESTER 
(Bp.) (1880), 5 C. P. D. 194; 49 L. J. Q. B. 114, 
443; 42 L. T. 22,481; 28 W. R. 584, D.C. 
Annotations :—-As to (3) Distd. polloy t. Kilby (1880), 15 

Ch. D. 162. Folld. Kden ». Weardalo Iron & Coal Co, 

(1887), 34 Ch, D. 223. Refd. Piller v. Roberts (1882), 22 

Ch. D. 198. 

396, ———- Consistent with those of parishioners.| 
—The incumbent has only such rights as aro 
consistent & co-equal with the rights of tho 
parishioners (LOKD COLERIDGE, C.J.). 

No one can lawfully read a service over a 
corpse in a churchyard, & for this purpose the con- 
secrated portion of a cemetery is the same thing 


: as a churchyard, unless he is the incumbent or 


That certain freeholders had erected the chapel , 


& conveyed to the Ecclesiastical Comrs., & 
applicd to them under Church Building Act, 1851 


in defts. who had endowed the chapel, & that 
before making such declaration a copy of the 


some clergyman duly authorised by him... 
speaking generally, no clergyman can perform 
sacred rites in the parish of another clergyman 
without the consent of the incumbent ; to do so 
would be an ecclesiastical offence (LORD CoLE- 
RIDGE, C,J.). 

Consecration is effected by the decree of a com- 
petent ecclesiastical ct., that is to say, the act or 
sentence of consecration, signed by the bishops, 


' getting aside the ground or building in sacros usu: 
(c. 97), to declare the right of nomination to be - shih = B if 


application was according to the Act, sent by the » 


Comrs. to pltf., he being both patron & incumbent 
of the parish ; that if he had ceased to be patron 
he stood by & knowingly allowed those defts. to 
endow the chapel & procure the same to be con- 
secrated in the belicf entertained by them as he 
well knew that he was patron, & that the sending 


of such copy to him was in fact a sending of a copy | 


both to the patron & incumbent, as required by the 
Act, & plitf. was therefore estopped from denying 
that he was patron; & that the right of nomination 
had been declared to be in those defts., who after- 
wards nominated. On demurrer to the allegation 
of estoppel :—Held: (1) it was bad, because the 
rights of the vicar were not merely private but were 


accompanied by spiritual & other duties in which ‘ 


parishioners were interested, & he could not 

therefore waive or divest himself of those rights 

& duties by the conduct imputed to him; (2) the 
d ~—VOL. xrx. 


(LorD CoLikiIpaH, ©. J.).—Woon v. HKADINGLEY- 
CUM- BURLEY BURIAL BOARD, [1892] 1 Q. B. 713; 
66 1. T. 90; 56 3. PY. 326; 40 W. R. 300; 8 
TL. R. 217; 36 Sol. Jo. 201, D.C. 

Annotations :—Mentd. Williams 9». Briton Ferry Burial 
ara aa laa 2K. 13. 565; Sutton v. Bowden, [1913] 
397. —-— Relief from rates—Under Ecclesi- 

astical Tithe Rentcharge asi Act, 1920 (c. 22), 

Ss. 1 (2) —How total income arising from benefice 

calculated.| —In the above sub-sect. the words 

“total income arising from the benefice '’ mean 

the total income arising from the benefice to the 

incumbent thereof for the time being as owner of 
the tithe rentcharge ; &, therefore, the incumbent 
of a benefice, in arriving at the total income arising 
therefrom to be shown in a statutory declaration 
made by him under the sub-sect., is entitled to 
deduct from the total gross revenue of the benefice 


‘gums paid by him to the incumbents of other 


parishes pursuant to Ords. in Council charging the 
tithes & hereditaments of the benefice with the 
8 
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Sect. 1.—~Constitution of the Church into parishes: The freehold of the church is in the rector; but the 
Sub-sect. 2, A. & B. (a) 1. & 11.) ari act the ee gc p aie oe adage 
oe ae Be a dae ne a _ | of the ordinary, r goner. public purposes, no 

ee Lerten su pea SyAaLe® for his own; for the benefit of the parishoners at 

directing payment thereof out of the revenue of the The Sbiee hd reat sb — Heapanird berate sn : 
benefice.H. v. LATCHINGDON OVERSEERS, Ez p. all his parish oners from time to time with reason- 


e 99; 
OTT. rar 307, P. ‘3 ; OL Rei i, D. c, | able & convenient space for the purposes of burial, 


& if he had the power to grant to one individual 








Poe aint a Incumbent of two benefices.|— ae xel en right of burial to ar individual, not a 
. Arp . parishioner, is family such as pltf. now claims, 
ee Fees.|—Sec Part VII., Sect. 10, sub-sect. that object might be defeated because the greater 
9 Post. portion of the church might become appropriated 


—= eting.|) —S peep 
eae ot Co ame vestry -moenng:) | to wealthy individuals who could afford to pay 





’ ae largely to the rector for such a privilege, to the 
PO rr aga of churchwarden.|—See Nos. actual exclusion of the poorer parishioners, 
a POR. (2) Semble: such a right cannot be granted at all, 


Whether corporation sole.}—-Sce, generally, 
CORPORATIONS, Vol. XIII., p. 276, Nos. 58-60, 61. 

398. Perpetual curate.]—— Where a per- 
tenn curacy is augmented from Queen Anne’s 

unty fund the incumbent becomes, by statute, 
a corpn. capable of taking in perpetuity. The 
incumbent of a perpetual curacy not so augmented 
took in exchange, to him & his successors for ever, | 
Jand of more than 49s. annual value :—Held: a 
subsequent incumbent was entitled to a county 
vote in respect of this land as equitable frecholder. 


except by means of a faculty, to a parishioner, 
& annexed to a mansion within the parish. In 
the case of a pew, a faculty is necessary for such 
a grant; (3) Semble: it is equally necessary in the 
case of a tomb or vault. 

In both cases the governing principle ought to be, 
to regulate the accommodation according to the 
rights & wants of the parishioners; & a faculty 
can do no more than limit, in the one case the right 
peed & Le ee ve oe right of eines to 
ais 1 DP 909. inhabi of the parish. Generally in the case 
Lop & Colt. 366; 30 Le J.C, P, 100} 32 L- ''T, | Of & pew, the faculty, is ‘confined to persons in- 
968; 34 J. P. 3433 18 W. R. 734. | habiting a particular house within the parish, & 


See, generally, Part V., Sect. 3, sub-sect. 4, post. | if not, it is annexed to a parishioner, in the cha- 
| 








ue ; racter of parishioner, supposing it may be so, still 
neiaoe: Puicae Nori O pout. IAMS v. HLALL, when the party removes from the parish, the 


Parish surrounding cathedral—Sub-dean of exclusive privilege ceascs, & the rights of other 
cathedral vicar of parish.]—Sce No. 317, ante. persons coming into the parish attach.—BRYAN 
v. WHISTLER (1828), 8 B. & C. 288; 2 Man. & 
| Ry. K. B. 318; 6 J. J. 0.8. K. B. 302; 108 
a ads Refd. Taplin r. ¥'l 

(a) The Church. 10 CB. 744; Ashby o, Hants (1868 a ae cae eo 

i. Jn General. Kerrison v. Stuith (1897), 66 L. J. Q. B. 762; North 
| Manchester Overseers v. Winstanley, [1908] 1 K. B. $35. 
400. Nature of estate.|-—R. v. Marcu (1063), 1 Generally, Mentd. Wood v. Leadbitter (1845), 13 M. & W. 
! 





B. Riyhts and Liabilities in regard to Property. 


Sid. 101; 82 E.R. 995; sub nom. R. v. Larxine, | 338 


1 Keb. 438. 404. - ——-.|—REDHEAD r. Wait, No. 1053, post. 
Annotation -—~Refd. Burton v. Henson & Kerboy (1812), 405. ——-.|—GREENSLADE v. Danby, No. 4176, 
WL. J. Ex. 348. post, 
401. Possession with churchwardens. |— 406. --—— Conveyance accepted by Ecclesi- 





All persons ought to understand that the sacred 
editice of the church is under the protection of the 
ecclesiastical laws as thoy are administered in these 
cts. ; that the possession of the chureh is in the 
minister & the churchwardens ; & that no person | as to any church not yet consecrated, when the 
has a right to enter it when it is not open for | same shall be consecrated, shall vest in the incum- 
divine service, except with their permission, & | bent. 
under their authority. That pews aveadly crected Land having been conveyed under above Acts 
cannot be pulled down without the consent of the | to the Kcclesiastical Comrs. as a site for a church, 
minister & churchwardens, unless after cause | a church was afterwards erected on a part of the 
shown by a faculty or licence from the ordinary | land, & the church & part only of the land were 
(Str JouN NICHOLL).—JARRATT v. STEKLE (1520), | consecrated :—Held: upon such consecration, the 
$ ailing. 107 ; at a ain seh ei bie of i land “i conveyed to the Comrs. 
Innotationa >—~ vd. Griffin r. Dighton ( 25 BRB. & 8. | ves in the incumbent.—PLUMSTEAD DISTRICT 

tt Picts mbar (ETH), at Le LR 3A. RE. | BoarRp OF Works v. ECCLESIASTICAL ('OMRS. FOR 


astical Commissioners.}|——-By Church Building Act, 
1845 (c. 70), s. 13, the frechold of the site of every 
church of which the Comrs. therein mentioned shall 
accept a conveyance under Church Building Acts, 


113. Refd. Copo co. Barber (187 


St. Michael, w (Rector, ote.) v. Parishioners of | ENGLAND, [1891] 2 Q. B. 361; 64 L. T. 830; 55 
Samo, [1893] P. 333 ; Loo v. Hawtrey, [1898] P. 63. J.P. 781; 39 W. R. 700, D.C. 

Sec, generally, Sub-sect. 6, post. 407. The fabric.|—The property in all that is 
402. —-—. Subject to to which dedi- | attached to & forms a portion of the fabric of a 


oated.|—GREENSLADE v. DARBY, No. 476, post. ish church is only well laid in an indictment 
403. The site.|——A grant by a rector to an ! hat of the person or persons who is or are in pes 
individual of the exclusive right of burial for | the parson.—R. vr. MADELEY (1843), 1 L. T. O. 8. 
himself, his famity, & friends, in a vault under the | 504. 
church, is © grant of an easement arising out of 408. ——— Where benefice a vicarage.] —In an 
land & cannot be made by parol. No action will | indictment under 7 & 8 Gco. 4, c. 29, 8. 44, for 
lie for the disturbance of such a right against | stealing lead from the roof of a parish church where 
a rector; if it would, case & not trespass-would : the benefice is a vicarage the lead is properly laid 
be the proper form. (1) Sembdle: a rector has no | to be the srty of the vices — v. toes 
power to make such a grant, even by deed. (1846), 6 L. F. O. S. 485; 1 Cox, C. C. 331. 
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Pe feria of key.]—REDHEAD v. Wart, No. ii, The Chancel. 
410. ——— Subject to right of access to church.} | ,, 424: The site—Nature of estate in.]-—ANon. 





Seek O BNOe Gas e Disnek as Davieatis0s)38 

: . avies P 

L. J. Q. B. 29. The notion. Dighio chanoel is part of the 
Becton 3 gine, though entertained by Lord Coke, is now 
exploded (COCKBURN, C. J.) 


415. fg freehold of a church, 
including chancel & churchyard, is in the rector, 
but the right to the corporal possession is in the 
spiritual incumbent after induction ; & therefore 
a lay rector has not, as against the vicar, any right 
to the possession or control of the chancel. 

In contemplation of law, the freehold of the 
church, & therefore that of the chancel, which 
forms part of the church, as well as the frechold 
of the churchyard, is in the rector, whether 
spiritual or lay; but this naked & abstract right 
carries with it, in our judgment, no right of pos- 
session ; the latter being in the incumbent, who is 
responsible to the Ordinary for the celebration of 

ublic worship (COCKBURN, C.J.).—GRLFFIN v. 


—(1) The minister has, in the first instance, the 
right to the possession of the gt of the church, & 
the churchwardens have only the custody of the 
church under him : if he refuses access to the church 
on fitting occasions, he will be set right on applica- 
tion to higher authorities. 

(2) Where the office of the judge is promoted, 
the whole transaction should be fairly stated in 
the arts., in order (3) that the judge may consider | 
whether he ought to allow his office to be promoted, | 
& (4) that deft. may be enabled, without injustice | 
to himself, to give an affirmative issue.—L&E v. ! 

MatTTHEws (1830), 3 Hag. Ecc. 169; 162 BE. R.1119. | 
n — 1 ; } ~C . 
Annotations Autogt) AN hinge Cordingley (88) 

B. & 8._93; Evans v. Dodson (1874), Trist. 26. 4s ¢ 

(3) Consd. R. v. Oxford Bp. (1879), 4 Q. B. D. 525. 

411. Liability for repairs—Under Metropolitan | 
Building Act, 1855 (c. 122)—-Whether ‘‘ owner.’*]— 
The incumbent of a district church in the Metro- tuuTron (1863), 5B. & S. 93; 2 New Rep. 270 ; 
polis, although the freehold of such church is | 33 L. J. Q. B. 29; 8 L. T. 500; 27 J. DP. 350; 
vested in him under Church Building Acts, is not | 10 Jur. N.S. 69; 11 W. BR. 804; 122 MK. RR. 767; 








oO 


the ‘‘ owner ”’ of the church Nan ars above Act, afd. (1864), ve o SS. ee ee rr re 
so as to be personally liable for the expenses | dnnotutions :—Reld. Fowke v. Berlugton, 2 Ch. 308, 
ty + ti] Rit ® ¥ i I 1868 . de ° bs e ‘? » 
incurred by the Metropolitan Board of Works in Ee “itt “Michecl, Hasaishaw (ostor ie e: Varinblonors 
respect of such church as a dangerous structure.— 


of Same, [1893] Ll’. 233; Morley ». Loacroft, [1896] P. 92. 
R. v. LEE (1878), 4 Q. B. D. 75; 48 L. J. M. C. 22 3 


416. —— As spiritual rector-——Subject to 
39 L. T. 605; 43 J. P. 302; sub nom. R. v. Parr- h cases The ctor i 
RIDUR & LEE, 27 W. RR. 151, D.C use of parishioners.|—-(1) The lay rector is not 


entitled as of right to make a vault or afix tablets 
eT are Regent’s Canal & Dock Co. v. L. C. C. | in the chancel without leave of the Ordinary, 


nor is ho entitled to a faculty for such purposes 
aan Whew Ge a . sg ai tac Paper bil = without laying beforo the Ordinary such perveulaes 


aces as will afford the vicar & parishioners an 
benefit the pew rents of a church is vested in the | 9 portunity of judging of it, & satisfy the Ordinary 
vicar by virtue of his office, even though such right | ¢hat such vaults or tablets will not interrupt the 
eeboe oF tae Gini yt ehion a oelnaee Ui - te parishioners in the use & enjoyment of the chancel : 
the pow tente may, in euch, elecumstances, con. | 2° has the vicar an absolute veto, though he may 


: seren? om coe nae ap; | Show cause against the grant of a faculty. 
character Str pera ee interest in land within | semble: the consent of the lay rector must 


: pokes : ne ee precede the leave of the Ordinary for the con- 
@u.: whether the mero actual receipt of pew | struction of a vault or the erection of tablets in 
rents by the vicar for his own use would of itself | ¢1. chancel. 


be sufficient to constitute an interest in land.— (2) Though the freehold of the chancel be in the 


VICKERS vt. SELWYN (1903), 89 L. TIT. 7473 68 victory: la ‘ritual ; : 

a es e an : stor, lay or spiritual, the use of it belongs to the 
ie : ie a ; 48 Sol. Jo. 5625 1 Smith, parishioners & the Ordinary, as protector of their 
penn -—Retd Wolte v. Surrey County Council Clerk pee aunt nod es at oe i td) sa oe 

‘ ? ete et Ae vce, | future accommodation be unduly prejudiced. 
ro popes -ouney CoMnet ere Oba es ee Belle: ' (3) No fee to the vicar for Lonsdat to interments 
B hat re P aati church erected under Church | in the chancel is due of common right; & any 
“ts ng Acts—No special provisions in Order in | ,nocial custom to such effect must limit the amoung, 
ouncil or deed of consecration.]—Legal possession | & be strictly proved.—Ricn v. BUSHNELL, (1827), 
of the freehold of a church by the vicar, coupled | 4 Hay. Ecc. 164. 
with the receipt of pew rents, is not suificient to | jtnnotations :. ~4a to (1) Retd. Muody v. Randolph (1874), 
create an occupation within Hepresentation of | 38 J. P. 324. | As to (2) Consd. Griffin ». Dighton (1863), 


: Sa. sins: 2N Hen! oft oa okas Minka . Briscoo, 2) 2. 
the People Act, 1832 (c. 45), s. 24; to create such ; 2,New Ren. 2 Pe evilioee Hicigge (hands on 








an occupation, there must be actual, as well as | — gyo, Generally mill v. Rugye (1867), 16 
legal, ion. Semble: the fact that, in the L. T. 540; Ke fott v. Ht. John’s, Burscough Bridge (1916), 
case of a new parish church erected under Church | 32‘. U. R. 671. 


Building Acts, neither the Ord. in Council creating | 417. Right to construct vault — Where rector 
the new parish nor the deed of consecration of the | only.|—Coussmaken v. LONDON (Bp.) (1734), 2 
church, contains the special provisions relating to | Wood, $59. 

pew rents embodied in Church Building Acts, 418. Liability for repairs.|—At common law, 
does not render the collection & receipt of pew the parishioners of every parish are bound to repair 
rents by, or on behalf of, the vicar, illegal.— | the church; but by the canon law, the parson is 
WoLFE ». Surrey Country Counc. CLERK, | obliged to doit; & in London the parishioners by 
REEVE v. Surrey County CouNnciL CLEnk, | particular custom repair both church & chancel ; 
[1905] 1 K. B. 439; 74 L. J. K. B. 161; 92 1. T. hough the freehold is in the parson. ITere those 
114; 69 J.P. 22; 53 W. R. 264; 21'T. L. R. 153; | of a chapelry may prescribe to be exempt from 


3 L. G. R. 407; Reg. Cas. .C. repairing the mother church, where it buries & 
Annotation fear ag ae pvc lata eke bs Win- | christens within itself, & has never contributed to 
stanley, (1908) 1 K. B. 835. it; but in this case it appears that the chapel 


As to pews generally, sce Part VII., Sect. 3, | was only a latter crection in case & favour of them 
sub-sect. d, pout of the chapelry, they having buried at the mother 
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Sect. 7.—Constitution of the Church into parishes: 
Sub-sect. 2, B. (a) tt, iit. & w., (b), (€) & (d).] 


church till the time of Hen. 8, & then undertook to 
contribute to the repairs of the same (Hoxt, C. a: ) 
—BALL v. Cross (1688), 1 Salk. 164; Holt, K 


1388; 90 E. R. 975. 
sat aes tall -—-Consd. Craven v. Sanderson (1838), 7 Ad. & El. 


419. ———.] — WILLIAMS v. BoNnp (1690), 2 
Vent. 238; 86 EE. R. 415. 

Annotation :—Refd. Moricy v. Loucroft, [1896] P. 92. 

420. -|— (1) Tf a@ suit is instituted in the 
spiritual ct. for a rate, part of which is bad, the 
ct. will grant a prohibition for the whole. 

(2) The parishioners, not the churchwardens, 
ought to assess the rate to repair the church. 

(3) The parish ought to repair the nave of the 
church. 

(4) The parson ought to repair the chancel. 

Qu.: whether parishioners are bound to con- 
tribute to the charge of the ornaments of the 
chancel. 

(5) Where a man libels in the spiritual ct. for 
an entire thing of a part of which the ct. has no 
cognisance, there shall be a prohibition for the 
whole, but where he libels for two distinct things, 
Ne one of which only the ct. has no cognisance, . 

rohibition quoad.—-PENSE v. PRrouse (1695), 1 

» Raym. 69; 01 FE. R. 034 3 sub nom. WAWKINS 
v. Rous, Garth. 360; Holt, K. B. 1303 sub nom. 
ANON., Comb. 344 ; "sub nom. Prick v. Rouse, 12 
Mod. Rep. 833 sub nom. PIERCE v. PROUSE, 1 





Salk. 165. 

Annotations :~ -As to (2) Consd. Gosling vr. Veloy (1853), 4 
H. L. Cas. 679. 48 fo (3) Folld. Veley v. Burder (1841), 
2 Ad. & Kl. 265. .48 to (4) Refd. Morley v. Leacroft, 
11896) BP. 02. 
421. —-—-.]~ (1) The liability of an incumbent 

to repair the parsonage house & the chancel, is a 


liability at common law, & has not been cnlarged 
by any statute. 

(2) Lhe principle upon which that liability is 
to be ascertained in amount ts, that the premises 
are to be put into such a state of repair as an out- 
yoing lay tenant ought to leave his buildings, 
where he is under covenant to leave them in good 
& sufficient repair. 

(3) But he is not bound to supply or maintain 
anything in the nature of ornament. VPainting. 
white-washing, & papering, are for this purpose 
considered as ornament; except where the 
painting be necessary to preserve exposed timber 


from decay.—WISE v. METCALFE (1830), 10 
BR. & CC. 2003; 5 Man. & Ry. K. B. 235; 8 LL. J. 
0.8. B. 1268; 109 BF. RR. 461. 


Annotations ban ‘to (1) Apld. Downes ¢. Craig (1841), 9 
M. & W. 1 Refd. Bird «. Relph (1835), 2 Ad. & El. 773; 
Mason t. Lambert (1848), 12 Q. B. 795. 48 to (2) Refd. 
bee ae ae ear ay (1849), 13 Q. B. 472: Pell ve. Addison 
oe) & F. 20. eficncrally, 


Kx. 453 Jenkins v. Betham (1855), 15 C. B. 168. 

422, —-~- Where parishioners liable for decora- 
tion.|—If there be a special custom in 
«w parish, that the adorning of the inside of the 
chancel of the church shall be done at the charge 
of the owners & occupiers of ancient houses, yet | 
they are not) bound by such a custom both to 
ornament & to repair the chancel; for the parson | 
is bound to repair of common right, & the custom 
does not release him: nor can the owners & 


PART Ill. SECT. 7, SUB-SECT, 2.-— tl 
B. (a) iii. 


h. For parish ad: torn—Nol for dia- 
sentera.}—On the re-erection of the 
Peebles Church, the heritors of the 
parish & the magistrates of the town 
agreed that a steeple to be annexed 
to the church should be raised at the 


own :—Held 


eee ee ee 


d. Martin r. Roe | 
td. Raymond v. Fiteh (1835), | 


| 
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occupiers of mills or racks be rated towards such 
ornaments; for where a temporal inheritance is to 
be charged by a particular custom, the custom 
must be strictly pursued.—AWKIN’S CASE (1698), 
5 Mod. Rep. 389; 87 E. R. 723. 

See, now, Ecclesiastical Dilapidations Measurc, 
1923 (No. 6), 8. 52. 

423. Right to chief seat.!——(1) A possessory 
title to a pew is sufficient against & mere intruder. 
he ct. will decide upon the admissibility of a plea 
according only to the facts stated therein. 

(2) The rector is entitled to the chief seat in the 
chancel, unless it be prescribed for by ee 


piaa te ‘FLoop (1840), 2 Curt. 353; 4J.P.3 
Het M1 6. 40 to (2) Retd. Stileman-Gibbard v. Wilkinson, 


424. Right to ‘burial fee.|—Ricu v. BUSHNELL, 
No. 416, ante. 

425. Control over acts of lay rector — As to 
making vault—Or fixing tablets.|;—Ricu v. Busn- 
NELL, No. 416, ante. 

426. Removal of ornaments.|—(1) The Ordinary 
has jurisdiction to authorise by faculty the affixing 
of military colours as church ornaments to the 
walls of the chancel of a parish church where it 
appears that a former rector of the church has 
approved of their being placed in the chancel. 
(2) The rector of a parish church has no legal 
right without the sanction of a faculty to remove 
out of the chancel church ornaments such as 
military colours, placed there without a faculty 
in a permanent position with the concurrence of a 
former rector & former churchwardens. 

(3) Semble: churchwardens of a parish church 
to which military colours, no longer required for 
use, have been presented, have vested in them the 
legal property in the colours for the purpose of safe 
custody in all cases where the colours are not 
oo to the freechold.—VINCENT v. EyTON, [1897] 


«nnotation :-—(enerally, Refd. Re St. Margaret's, West- 
minster, (190: a) P. 2386. 
ili. The Sells. 
427. Right to control ringing.j --- Semble: the 


churchwardens have no right, against the remon- 
strances of the minister of the parish, to break into 
the belfry of the parish church & ring the bells, 
though there may be some very special oceasions 
in which they would be justified in doing so.—- 
ILARRISON tv. FORBES & Sisson (1860), 25 J. P. 





170; 6 Jur. N.S. 13853. 
428. ~ .J—REDHEAD tv. WAIT, No. 1053, 
ante. 
429. -- --..--DAUNT tv. CROCKER, No. 1108, 
| post. 


iv. The Organ. 
430. Refusal to allow exercise of vendor’s lien— 


i‘ Liability in trover.|-—(1) A. agreed to build an 


| 
| 
| 
| 
j 


cont of the town, the bells ta be em- 
plexed for the he parish A teat for the 
18 in 

, rung for the purposes of the church & | 
| for the purposes of the town, but not | 
i for the purposes of dissenting con- 
ee ions.~~-PREBLES MAGISTRATES ft. 
*ERRLES MINISTER & KIRK SESSION | 


organ for B. & to fix it in the parish church of C. 
for £768 to be paid by certain yearly instalments. 
The agreement prov ided that in the event of the 
organ being completed & crected as aforesaid, 
& £768 or any part thereof not being paid at. the 
time or times thereinbefore menti8ned, then it 
was thereby declared & agreed that the whole 
sum or balance, with the interest then due thereon, 
should become due & payable to W., & might be 


wees —_—- 


(1875), L. R. 2 Se. & Div. 160. SCOT. 
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k. Not liable tuo aeizure d& sale. \— 
BINKS ¢«&. TRINITY CHURCH (RECTOR & 
CHURCUWARDENS) (18381), 25 L. C. L. J. 
259. -—CAN. 


ould) he 
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sued for & recovered accordingly ; & in the mean- 
time, & until the balance & interest should be 
paid, W. should have a lien on the organ; &, in 
default of any or either of such payments at the 
time thereinbefore mentioned, W. might either 
dispose of or remove the organ as he might think 
proper :—Held: the property in the organ 
remained in A. until the instalments were paid. 
The instalments being unpaid, A. demanded the 
organ of the vicar of C. & the churchwardens. 
The vicar kept the church door locked, & refused 
to allow the organ to be removed, claiming a lien 
upon it. The churchwardens did nothing :— 
Held: (2) the vicar was liable in trover, & not 
the churchwardens. Semble: (3) the absence of a 


faculty for the removal of the organ was no answer | 


to pltf.’s claim.— WALKER 7. CLYDE (1861), 10 
C.B. N.S. 381; 142 E.R. 500. 


(b) The Churchyard or Parish Cemetery. 


431. The churchyard—-Estate In.|—-(1) Articles 
having been admitted against. churchwardens for 
making a new footpath across a churchyard, ete., 
an allegation in reply, pleading facts showing that 
the churchwardens acted bond fide & for the benefit 
of the parishioners, was rejected, as not setting 
up a legal defence. 

(2) As to the churchyard, by the common law 
the rector has the freehold therein, qualified un- 
doubtedly by the rights of the parishioners, but 
subject. thercto he may bring an action for trespass 
if his right be unjustly invaded (DR. LUSHINGTON). 

(3) The churchwardens by virtue of their office 


are bound to see that the footpaths are kept in- 


proper order & the fences in repair (DR. LUSHING- 
TON). 

(4) Individuals may by prescription have a 
right of way; & parishioners have the same right 
for the purpose of attending divine worship, 
vestries, & other fit occasions. The publie may 
also have a right of way which is not to be infringed 
upon (DR. LUSHINGTON). 

(3) Neither the rector nor the churchwardens 
can make a new path without a faculty from the 
Consistory Ct. In strictness that is by law re- 
quired. The consent of the rector is necessary 
by reason of his common law right. The church- 
yard) being consecrated ground, this ct. has 
cognisance of the matter, & it. is the duty of the ct. 
to protect if against any unauthorised or illegal 


invasion whatever (DR. LUSHINGTON).—WALTER . 


v. MOUNTAGUE & LAMPRELL (1836), 1 Curt. 255 ; 


163 FE. RR. 85. 

-Innotations :—-.18 to (2) Refd. Stephen, Walbrook 
(Reetor & Churehwardens) & Grocers Co. tr. Sun Fire 
Otice Trustees (1883), Trist. 103. <8 to (3) Refd. St. 
Stephen, Walbrook (Rector 
Co, t. Sun Fire Office Trustees 3. 
(5) Apld. Batten v. Gedye (1889), 41 Ch. D. 507; St. 
John the Leal lee Cardiff (Vicar) v. St. John the Baptist, 
Cardiff (Parishioners), [180%] P. 155. d. St. Maury 
Abbots, Kensingto 


st. 


1883), Trist. 103. c18 to 


& Churehwardens) & Grocers: 


mn (Vicar & Churchwardens) v. St. Mary ' 


Abbots, Kensington (Inhabitants & Parishioners) (1873), | 


Trist. 17; Re St. Geo 


St. Stephen, Walbrook (iector & 


e-in-the-Kast (1876), 1 P. D. 3li; : 
Churchwardens) & , 


Grocers Co, v. Sun Fire Office Trustees (1883), Trist. 103; | 


St. Nicholas, Leicester (Vicar) vr. Langton, {1899) /. 19; 
Re Bideford Parish, Ez p. Bideford (Rector, etc.), [1900] 
P. 314. Generally, Menta. Davey v. Hinde, [1901] F. 95. 





432. Rights in regard to—To cut timber— 
For repair of church.]—-BELLAMIE v. ----, No. 
3710, post. 

433. aaa errr! 








For i ae of parsonage 
or chancel.}—A rector may cut down timber for the 
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Rip ee eee 


PART III. SECT. 7, SUB-SECT. 2.— 
B. (d). 





ene —— ee eee 











l. Right to 
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repairs of the parsonage house, or chancel, but not 
for any common purpose. aa 

Ie 1s also entitled to botes for repairing barns 
& outhouses belonging to the parsonage (LORD 
HARDWICKE, C.).—-STRACHY v. FRANCIS (1741), 
2 Atk. 217; 26 KB. R. 534. 
winnotations :~-Dbtd. Greenslade vr. Darby (1868), L. R. 3 

. B. 421. Refd. Marlborough v. St, John (1852), 5 De 

Gi. & Sm. 174. 

434. -—— Control over-—Footpaths.]—-WALTER 
®. MOUNTAGUE & LAMPRELL, No. 431, avte. 

435. Inscriptions.|—(1) Inscriptions 
proposed to be placed on the tombstones in a parish 
churchyard are in the first instance subject to the 
control of the incumbent. of the parish, but any 
decision come to by him may be reviewed by the 
Ordinary on proper application being made to the 
ecclesiastical ct. of the diocese. 

(2) The solrs. in ecclesiastical suits are, as 
officers of the ct., personally responsible for & 
bound to pay into the registry the ct. fees incurred 
by them on behalf of their respective clients ; 
but the solr. having so paid the fees is entitled, if 
his client is successful in the suit, to obtain an 
order on the unsuccessful party to recoup him for 
the payments made by him.—PKARSON v. STEAD, 
STEAD v. PEARSON, [1903] P. 663; 18 'T. I. RR. 331. 

436. Liabilities in respect of—Repair of 
fences. |-—The court refused to grant a rule nisi for 
a new trial after a verdict for deft. [an incumbent], 
upon an indictment for non-repair of a churchyard 
fence which was moved, on the ground of the 
verdict being against evidence. 

It is very clear that: you may indict deft. again 
if the fences have continued out of repair since the 
last indictment (LORD ELLENBOROUUH, C.J.).—— 
Rh. v. REYNELL (1805), 6 East, 3156; 2 Smith, i. 3B. 
4086; 102 KB. R. 1307. 

Annotations :—-Mentd. R. r. Mann (1815), 4 M. & 8. 337; 

K.n. Bottleld (1854), 18 J.P. Jo. 740. 

437. Parish cemetery—Nature of occupation.|— 
The rector of a parish has a beneficial occupation 
of a parish aiearnid f & ix liable to be rated on the 
profit: accruing to him from burial & other fees, 
such profit being incidental to his occupation, 
not to his office. —WINSTANLEY v. NorRTH MAN- 
CILESTER OVERSEERS, |1910)] A.C. 7; 701. J. KK. B. 
05; 10LL. T. 616; 74/5.2P.49; 267. L. 2. 90; 
54 Sol. Jo. 80; 8 L. Gi. U. 75, He 1.3 affy. S.C. 
sub nom. NorTH MANCHESTER OVERSEERS v. 
WINSTANLEY, [1908] 1 K. B. 835. 
wlnnotations : ---Mlentd. West’ Kent) Main Sewerage Poard 

". Dartford Union Assmt. Com. (1011), 104 L. T. 357; 

Lord Advocate vr. Walker Trusteos, (1012) A. OC. 95; 

Liverpool Corpn. », Chorley Union Assmt. Com. & Withnall 

Overseers, [1913] A. C. 1973 te New Parish of Haigh 

with Axpull, | 1191.43 5 Poplar Assint. Com. v. Hoborta, 

{i922)2 A.C. 05; Harper », Hedges, (1923) 2 K. 1B. 314. 

Burial fees.|---See Part VIJ., Sect. 10, sub-sect. 
1, D., post. 


ed 








(c) The Parsonage. 
See Part VIL, Sect. 6, sub-sect. 2, post. 


(d) Church Funds. 
438. Control of—Alms collected in chapel in 


’ parish.|---(1) A chapel being shortly before 1735 


~~ 


! 


income arising from an endowment 
fund in connection with the Church 
: of England was payable to a certain 
rar ea) seca affect- ; class of clergyman whose incomes were 

not. in excess of £250 :—-Held: 


built by private subscription, & the subscribers 
agreeing, out of the pew rents, to pay the rector 
of the parish a yearly stipend for performing divine 
service, a licence was obtained from the bishop 
to the rector & his successors, who, from time to 


' time, performed therein parochial duties, but there 


' galary paid to a curate associated with 
| pitf.in the work of his parish could 
: not be accounted pert of pitf.’s income 
| forthe purpose of excluding him from 


the : participation in the Income arising fron: 
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Sub-sect. 2, B. (d) & C.; sub-sect. 3.) 
was no proof of consecration, nor of any composi- 
tion, between the patron, incumbent, & ordinary ; 
such chapel is merely proprietary, & the minister, 
nominated by the rector of the parish & licensed by 
the bishop, cannot perform parochial duties therein, 
nor distribute the alms collected at the Lord’s 
supper. 

(2) Proprietary chapels are anomalies unknown 
to the constitution, & to the ecclesiastical establish- 
ments of the Church of England, & can possess no 
parochial rights. 

(3) The performance of baptisms, marriages, & 
burials, in a chapel existing from time immemorial, 
might possibly be presumptive evidence of con- 
secration, & of a composition : aliter as to a chapel, 
the origin of which is ascertained. 

(4) Alms, collected in chapels as well as in parish 
churches during the reading of the offertory, are 
by the direction of the rubric at the disposal of the 
incumbent of the parish & the churchwardens 
thereof, & not of the minister or proprietors of the 
chapel.—Moysty v. HILLCoaT (1828), 2 Hag. Ecce. 
30; 162 E.R. 77h. 

Annotations :—Ae to (1) Refd. Down & Connor & Dromore, 
Lord re Miller, Same v. Potter (1861), 51. T. 30. Aa 
to (2) - Williains o. Brown (1835), 1 Curt. 53. As to 

(3) Folld. A.-G. ». St. Cross Hospital (1856), 8 Do G. M.& G. 
38. 48 tu (4 : Folld. Dowdall v, Hewitt (1864), 10 L. T. 
823. alddoll «. Rainsford (1868), 38 L. J. Heol. 15. 


Apld. 
Oa. te ete Trower v. Hurst (1847), 5 Notos of Cases 
160, 382; Richards v. Fincher (1874), L. R. 4 A. & EB, 255. 


439. Alms collected in chapel in district 
not constituted separate parish.)—An unconsecrated 
chapel was localiy situated within the district of a 
chapel of case with a district chapelry belonging 
thereto :—Held : the incumbents & churchwardens 
of the chapel of case, notwithstanding that the 
incumbent) had sole & exclusive cure of souls 
within the district. chapelry, were not entitled to 
Claim the sacramental alms collected at. such 
unconsecrated chapel.-——-LIDDELL v. RAINSFORD 
(1868), 38 L. J. Kecl. 153 33 J. P. 407. 

a podiion Pr Richards v. Kinecher (1873), L. R. 4 


440, ---— Fund collected in church for specific 
charity -- Charity carried on by Incumbent.|— lt. v. 
O'NEILL, Az p. OLIVER (1867), 31 J. P. Jo. 742. 
Annotation > —Consd. Howell ¢. Holdroya, [1897] P. 198. 


441. —-— Offertory at Holy Communion.| 
(1) Money given at the offertory in the communion 
office must still be disposed of, as directed by the 
rubric, to such pious & charitable uses as the 
minister & churehwardens shall think fit; or, in 
caso of disagreement, as the ordinary shall appoint. 
(2) An announcement of the objects beforehand is 
not obligatory, but is not) unlawful. Collections 
in church, during morning or evening prayer, 
may lawfully be made & announced, at the 
discretion of the incumbent. Sut the allocation 
of money so collected is now a matter for the 
joint decision of the incumbent & the parochial 
church council. (3) It is not an ecclesiastical 
offence in the case of the Holy Communion being 
combined with, or following, another service. to 








re 
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take two collections, one at the offertory, from the ; 


same gathering. (4) Churchwardens never had, & 
parochial church councils have not now, any 
voice in the disposal of money collected at extra- 
legal services or meeti 


held under the authority . 


of the incumbent elsewhere than in church, unless . 


such money has been allocated to 


oe seen ee rem 


** church 
the fund, he being aa writ DART 
thereto. — Rircuik ¢. N 
Diocksan Synop (1889), 
300; 178. C. RR, 705, 
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purposes ’’ within Parochial Church Councils 
Powers) Measures, 1921, [No. 7), s. 4 (1), (ii.) (a). 

oney collected at such services or meetings, 
unless so allocated, must be applied to the objects 
(if any) announced by the incumbent: Semble: 
(5) in a criminal suit in the Arches Ct. the arts. 
exhibited should state seriatim the particular laws 
alleged to have been infringed.- Such arts. should 
also be signed by counsel, the ancient practice of 
the ct., which required the signature of an advocate, 
being now satisfied by the signature of a barrister. 
ea v. UNMACK, [1923] P. 163; 39 T. L. R. 

We 

442. —— Collections at extra legal services 
& meetings.]|—-MARSON v. UNMACK, No. 441, ante. 

——— By parochial church council.|— See, now, 
Parochial Church Councils (Powers) Measure, 1921 
[No. 1], sects. 4 (1), 7; No. 441, ante. 

443. Gift for substantial repairs of church — 
Discretion in application.]——(1) A church rate 
carried by a majority of one, was, inter alia, 
questioned on the alleged ground that the vicar 
& occupiers of the church lands were not entitled 
to vote, as they were not liable to pay church rate : 
-—Held : the vicar & occupiers of church lands 
were entitled to vote, & the opponent to the rate 
had failed in his objections & the rate would be 
pronounced for with costs. 

(2) It had been decided to undertake certain 
repairs to a church, & the vicar was given by an 
anonymous donor a sum of money towards the 
‘substantial repairs’? :—Held: the parishioners 


| had no right to direct the particular application 


of such money ; the money was deposited with the 


| vicar for a special purpose & was clearly intended 


to be applied at the vicar’s discretion, & that 
discretion might be exercised by him in replacing 
stone mullions, etc., which were decayed. 

(3) For an omission to rate persons liable to be 
rated to the church rate to render that unequal, 
it must be shown that in consequence thereof, an 
unjust burden, that can be appreciated, has been 
thrown on the complainant. 

(4) A parishioner ought to have an opportunity 
of comparing the church rate with the poor rate 
book, when the former does not contain a specifica- 
tion of the properties, in order to satisfy himself 
that he is fairly charged with reference to other 
persons assessed (SIR LIERBERT JENNER Ifustr).—- 
RANSON & KNorr v. CAMPKIN (1851), 2 Rob. Keel. 
370. 


C. Control of Ministrations in Parish. 


Duty to provide.|—Sce Part VI., Sect. 1, sub- 
sect. 2, post. 

aie OH to nominate curate to chapel of ease. |-— Sec 
Part. V., Sect. 4, sub-sect. 1, E., post. 

444, Stranger officiating—Whether permission 
of incumbent necessary -— Preaching.| — TURTON 
v. REIGNOLDS (1700), 12 Mod. Rep. 433; Holt, 
K. B. 527; 88 E. R. 14313; sub nom. ANON., 12 
Mod. Rep. 420. 


Annotation : —Refd. Down & Connor & Dromore, Lord Bp. r. 
Miller, Same v. Potter (1861), 5 L. T. 30. 








445. Where stranger licenced by 
ordinary.}—PORTLAND (DUKE) v. BINGHAM, No. 
1361, post. 

46. —-- -—- -——.]—-(1) A bishop cannot 
consecrate a chapel, or authorise a person to 
preach in it, without the consent of the incumbent 
of the parish. (2) The office of the judge allowed 


- to be promoted, not upon the merits of a case, but 


Scott m. Rector — Inatituled but not in- 


to preside at meetings. }— 
Where A orient of the Chureh of « 
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England, in holy orders, has been 
* pominated under 32 Vict. c. 6, to fill 
the office of rector of a parish, & 
been duly presented to the bishop & 


* 
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from the nature of the suit.— Carr v. MARSH (1814), | & vicar for the time being.—R. v. EXETER (BP.) 
hillim. 198. (1802,) 2 East, 462; 102 E. R. 445. 


2P 

Annotations :—As to (1) Folld. Freeland v. Neale (1848), | -tnotatiomn -—-Refd. NR. v. London, Bp. (1811), 13 Hast, 419. 
: Notes of Cases 252. . Barnes v. Shore (1846), 453, e|—No person can be a 

M 














B.640; Down & Connor & Dromore, Lord Bp. v. : lecturer [in a parish church] although elected by 
Men ee DaGRr bie 1 Cant G3 He cae Beti. the padiahioners without the rector’s consent, 
unless there be an immemorial custom to elect 
without his consent.—CLINTON v. HATCHARD 
(1822), 1 Add. U6. 

454. Use of pulpit by lecturer— Election of 
lecturer governed by statute.)——R. v. Kina (1859), 
ee .P. Jo. 4203 aub nom. Kina, 33 L. T. O. S. 


455. Erection of chapel——- Whether consent of 
incumbent necessary.J|— PORTLAND (DUKE) 1. 
BINGHAM, No. 1861, post. 

456. -]—Under the gencral law the 
erection of a new public chapel, prop so called, 
requires the joint consent of patron, incumbent, 
: eke ot é& ordinary, &, generally, a compensation to future 
said chapel, & the succeeding incumbent promoted | incumbents. he whole cure of souls, & all the 
criminal proceedings against the clerk under | emoluments of a parish, belong under the original 


Williams v. Brown (1835), 1 Curt. 53; R. v«. Chichester, 

Church Discipline Act, 1840 (c. 86), & prayed endowment, to the incumbent & his successors, & 
| 
| 


f 
| Bp. (1859), 2 E. & K. 209; BR. v. Oxford, Bp. (1879), 4 
Q. B. D. 525. 
1 —— ——— ——.]—WILLIAMS v. Brown, 


447. 

No. 1937, post. 

448. -——— Permission given by late 
incumbent.]—The bishop of a diocese granted a 
licence to a clerk in holy orders tw officiate as 
minister in an unconsecrated proprietary chapel 
in a parish within the diocese; the licence was 
granted with the consent of the incumbent of the 
iarish. Afterwards the bishop died, & the incuin- 

ent of the parish died, & the succeeding incum- 
bent forbade the clerk to minister in the parish. 
The clerk insisted on his right to officiate in the 


ee 











that. he should be monished to abstain from | not in the existing incumbent by institution & 
officiating in the chapel :—Held: (1) the licence | induction. —Buiss ». Woops (1831), 3 Hag. Ece. 
was invalid as against the promotor, & did not, | 499, 

Seat oa a aegis oat . Annotations :—Retd, Williams », Brown (1835) 1 Curt. 63 : 
officiate in the chapel ; (2) that the clerk could no own nnor romore, Lord Bp. v. er, Samo v, 
be considered as a curate, & was not entitled to the Pot.tor (1 861), 5 L. T. 30; MacAllistor v. Rochester, Bp. 


pes (1880), 5 C. P, D. 194. 
benefit of Pluralities Act, 1838 (c. 106), 8s. 95.— ie 
RICHARDS v. FINCHER (1874), L. R. 4 A. & 1. 255; 457. Consecration of chapel—-Whether consent 


43 L. J. Keel. 21: 39 J. P. 116 of incumbent necessary.|-—Carr v. MAnsi, No. 446, 
a deo We y ] se 9 e oe ry e sak ante. 
Sou nosy Seerli dole ELA ted iene Proprietary chapel—Application for licence for 
Permission given by incumbent——Licence. marriages—-Without concurrence of incumbent of 
given. by bishop. — Effect of death of incumbent.|-— awa asicty One ee 
See O. ante. : ? : , i 
} ; Officiating in workhouse chapel—Whether con- 
offence See Nos esirerrty 9 aaa sent of incumbent necessary.] —Sce No. 4064, post. 
450. Election of lecturer-—Whether consent of 458. Right to perform—Marriage of inhabitants 


Incumbent necessary—Apart from custom to elect of district parish.|—-FirzaernaLp v. CHAMPNEYA, 
without consent.|—The ct. will not grant a | XN 381, ante. 
mandamus to a bishop to licence a lecturer, without 
the consent of the rector, where such Jecturer is 
supported by voluntary contributions, unless an 
immemorial custom to elect without such consent 
be shown.—R. v. Lonpon (Bp.) (1786), | Term ; 459. Nature of appropriation.) —- PoRTLAND 
Rep. 831; 99 E.R. 1123. | (DUKy) v. Brnaitam, No. 1361, post. 
Annotations :-—Refd. R. v. Exoter, Bp. (1802), 2 Wast, 462; | 460. Whether having cure of souls.| - PorTLaNp 

41; vw. | 

| 


erie acres 








re een a eT or 


Sun-sror, 3.---LAY RRo,TorsS. 


R. v. Oxford, Bp. (1806), 3 Smith, K. B. 341; R. vw. | (DUKE) v. Brnanam, No. LY61, post. 
London, Bp. (1811), 13 Kast, 419.° 461. Right to nominate vicar-— Covenant to 
451. -——  -———  ——-.]-— Mandamus to the “ find.’?| --MALLET v. Tiau, No. 1938, post. 
rector to certify to the bishop the election of 4; 462. Duty to maintain priest Where no 
lecturer refused; there being no immemorial : vicarage endowed.|-—Impropriator of the small 
custom for the lecturer to use the pulpit without | tithes bound to maintain a pricst, where there is 
the rector’s consent, & the lecturer being paid out | no vicarage endowed, & in such case the King 
of the poor rates.— Rt. v. FIELD (1791), 4 ‘Term Rep. ' may assign to the curate such proportion of the 
126; 100 K. R. 930. small tithes as he thinks fit. Otherwise where 
Annotations :-—-Folld. R. v. Exeter, Bp. (1802), 2 East, 462. ; there is an endowment, though never so small.— 
Refd. It. ». London, Bp. (1811), 13 Kast, 419. | Bonsey v. Leg (1684), 1 Vern, 247; 23 1. R. 445. 
452. ——.]—Where no immemorial 463. ---.- Where vicarage endowed — Though 
custom appeared to appoint a lecturer in a parish | endowment small.|—-Bonszy v. LEH, No. 462, 
church, & on the contrary it appeared that the , ante. 
lectureship was founded in 1658, whenthe episcopal , 464. Nature of estate In chancel or church.|— 
constitution was suspended, & coiaannently there | Ricn v. BUSHNELL, No. 416, ante. 
could not be the joint assent of the bishop, the 466. -—--.]-~(1l) The ecclesiastical ct. having 
rector, & the vicar to the endowment, a mandamus | full jurisdiction to entertain an action & grant 
to the bishop to licence a lecturer without the relief in respect of the interference with a church- 
assent of the vicar was denied ; though it appeared ‘| way-—such as a pathway within a parish church- 
that the lectureship was originally endowed by | yard—forming an approach for the parishioners 
the rector with an annual stipend payable out of : to their parish church, the High Ct. will not 
the impropriate rectory, & that several lecturers | exercise jurisdiction in respect of such an inter- 
had from time to time been dccepted by the bishop ference at the suit of a parishioner. 
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instituted, & a mandate has issued to , he is tho legal rector, though he may ' election of churchwardens & vestry- 
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Sect. 7.—Conatilution of the Church into parishes: 

Sub-sect, 2, B. (d) & C.; sub-sect. 3.) 
was no proof of consecration, nor of any composi- 
tion, between the patron, incumbent, & o ; 
such chapel is merely proprietary, & the minister, 
nominated by the rector of the parish & licensed by 
the bishop, cannot perform parochial duties therein, 
nor distribute the alms collected at the Lord’s 
supper. 

(2) Proprietary chapels are anomalies unknown 
to the constitution, & to the ecclesiastical establish- 
ments of the Church of England, & can possess no 
parochial rights. 

(3) The performance of baptisms, marriages, & 
burials, in a chapel existing from time immemorial, 
might possibly be presumptive evidence of con- 
secration, & of a composition : aliter as to a chapel, 
the origin of which is ascertained. 

(4) Alms, collected in chapels as well as in parish 
churches during the reading of the offertory, are 
by the direction of the rubric at the disposal of the 
incumbent of the parish & the churchwardens 
thereof, & not of the minister or proprietors of the 
chapel.--MoyYsky v. HILLCOAT (1828), 2 Hag. Ecce. 
30; 162 EK. R. 775. 

Annotations :—-As to (1) Refd. Down & Connor & Dromore, 

Lord Bp. v. Miller, Samo v. Potter (1861), 5 L. T. 30. As 
» Williams ». Browu (1835), 1 Curt. 53. As to 
A.-G. ». St. Cross Hospital (1856), % Do G. M. & G, 

(4) Folld. Dowdall v. Hewitt. (1864), 10 L. T. 
pid. Liddell ». Ralnsford (1868), 38 L. J. Keel. 15. 


ly, Mentd. Trower v. Hurst (1847), 6 Notex of Caser 
160, 382; Ttichards v. Fincher (1874), L. KH. 4 A. & K. 255. 


489. Alms collected in chapel in district 
not constituted separate parish. —An unconsccrated 
chapel was locally situated witin the district of a 
chapel of case with a district chapelry belonging 
thercto :—Held : the incumbents & churchwardens 
of the chapel of ease, notwithstanding that the 
incumbent. had sole & exclusive cure of souls 
within the district: si eth were not entitled to 
claim the sacramental alms collected at such 
unconsecrated chapel..—LIDDELL v. 
(1868), 38 L. J. Keel. 153 33 J. P. 407. 
«innotation »--—-Refd. Richards ¢. Fincher (1873), L. R. 4 

A. & HK. 107. 

440, .-_~— Fund collected in church for specific 
charity --Charity carried on by incumbent.|—-. ht. v. 
O’NUILL, La p. OLIVER (1867), 31 J. P. Jo. 742. 
ainnotation > --Consd. Howell v. Holdroyd, [1897) P. 198. 


441. ——-- Offertory at Holy Communion.|-- 
(1) Money given at the offertory in the communion 
office must still be disposed of, as directed by the 
rubric, to such pious & charitable uses as the 
minister & churchwardens shall think fit; or, in 
case of disagreement, as the ordinary shall appoint. 
(2) An announcement of the objects beforehand is 
not. obligatory, but is not unlawful. Collections 
in church, during morning or evening prayer, 
may lawfully be made & announced, at the 
discretion of the incumbent. But the allocation 
of money so collected is now a matter for the 
joint decision of the incumbent & the parochial 
church council. (3) It is not an ecclesiastical 
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offence in the case of the Holy Communion being | 
combined with, or following, another service, to ; 


take two collections, one at the offertory, from the 
same gathering. (4) Churchwardens never had, & 
parochial church councils have not now, any 
voice in the disposal of money collected at extra- 
legal services or meet. held under the authority 
of the incumbent elsewhere than in church, unless 
such money has been allocated to ‘ church 
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purposes”? within Parochial Church Councils 
owe) Measures, 1921, [No. 1], 8. 4 (1), (ii-) (a). 
oney collected at such services or meetings, 
unless so allocated, must be applied to the objec 
(if any) announced by the incumbent: Semble: 
(5) in a criminal suit in the Arches Ct. the arts. 
exhibited should state seriatim the particular laws 
alleged to have been infringed.-. Such arts. should 
also be signed by counsel, the ancient practice of 
the ct., which required the signature of an advocate, 
being now satisfied by the signature of a barrister. 
oo v. UNMACK, [1923] P. 163; 39 T. L. R. 

442, -—— Collections at extra legal services 
& meetings.|—MARSON v. UNMACK, No. 441, ane. 

———- By parochial church council.|— See, now, 
Parochial Church Councils (Powers) Measure, 1921 
[No. 1], sects. 4 (1), 7; No. 441, ante. 

443. Gift for substantial repairs of church— 
Discretion in application.]—(1) A church rate 
carried by a majority of one, was, inter alia, 
questioned on the alleged ground that the vicar 
& occupiers of the church lands were not entitled 
to vote, as they were not liable to pay church rate : 
—Held: the vicar & occupiers of church lands 
were entitled to vote, & the opponent to the rate 
had failed in his objections & the rate would be 
pronounced for with costs. 

(2) It had been decided to undertake certain 
repairs to a church, & the vicar was given by an 
anonymous donor a sum of money towards the 
“ substantial repairs’ :—Held: the parishioners 
had no right to direct the particular application 
of such money ; the inoney was deposited with the 
vicar for a special purpose & was clearly intended 
to be applied at the vicar's discretion, & that 
discretion might be exercised by him in replacing 
stone mullions, etc., which were decayed. 

(3) For an omission to rate persons liable to be 
rated to the church rate to render that unequal, 
it must be shown that in consequence thereof, an 
unjust burden, that can be appreciated, has been 
thrown on the complainant. 

(4) A parishioner ought to have an opportunity 
of comparing the church rate with the poor rate 
book, when the former does not contain a specilica- 
tion of the properties, in order to satisfy himself 
that he is fairly charged with reference to other 
persons assessed (SiR UERBERT JENNER Fust).—- 
RANSON & Knorr v. CAMPKIN (1851), 2 Rob. Eccl. 
370. 


C. Control of Ministrations in Parish, 

Duty to provide.|—See Part VI., Sect. 1, sub- 
sect. 2, post. 

ie to nominate curate to chapel of ease. |—Sec 
Part V., Sect. 4, sub-sect. 1, E., post. 

444. Stranger officiating—Whether permission 
of incumbent necessary — Preaching.]| -— TURTON 
v. REIGNOLDS (1700), 12 Mod. Rep. 488; Holt, 
K. B. 527; 88 E. R. 1431; sub nom. ANON., 12 
Mod. Rep. 420. 


Annotation :—Reld. Down & Connor & Dromore, Lord Bp. r. 
Miller, Same v. Potter (1861), 5 L. T. 30. 








445. Where stranger lieenced by 
ordinary.}—-PORTLAND (DUKE) v. BINGHAM, No. 
we post. 


ew ue 








-]--(1) A bishop cannot 
consecrate a chapel, or authorise a person to 
preach in it, without the consent of the incumbent 
of the parish. (2) The office of the jadge allowed 
to be promoted, not upon the merits of a case, but 


, England, in holy orders, has been 

nominated under 32 Vict. c. 6, to fll 
the office of rector of a pene & has 
been duly presented to the bishop & 


bué not in- 
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from the nature of the suit.— CARR v. MARnsH (1814), 

2 Phillim. 198. 

Annotations :—-As to (1) Folld. Freeland v. Neale (1848), 
6 Notes of Cases 252. Refd. Barnes v. Shore (1846), 
8 G. B. 640; Down & Connor & Dromore, Lord Bp. v. 

Miller, Same v. Potter (1861), 5 L. T. 30. 48 to (2) etd. 

Williams v. Brown ase 1 Curt. 53; R. «. Chichester, 

BP tB%), 2 Kk. & E. 209; KR. v. Oxford, Bp. (1879), 4 
e e e vw. 


447. 
No. 1937, post. 
448 








——.J]—WInL11AMs v. BROWN, 


. Permission given by late 
incumbent.]—The bishop of a diocese granted a 
licence to a clerk in holy orders to officiate as 
minister in an unconsecrated proprietary chapel 
in a@ parish within the diocese ; the licence was 
granted with the consent of the incumbent of the 
yarish. Afterwards the bishop died, & the incum- 
ent of the parish died, & the succeeding incum- 
bent forbade the clerk to minister in the parish. 

The clerk insisted on his right to officiate in the 

said chapel, & the succeeding incumbent promoted 

criminal proceedings against the clerk under 

Church Discipline Act, 1840 (c. 86), & prayed 

that he should be monished to abstain from 

officiating in the chapel :—Held: (1) the Hcence 
was invalid as against the promotor, & did not, 
under the circumstances, authorise deft. to 
officiate in the chapel ; (2) that the clerk could not 
be considered as a curate, & was not entitled to the 

benefit of Pluralities Act, 1838 (c. 106), 8. 05.— 

RICHARDS v. FINCHER (1874), L. 1. 4 A. & H. 255 ; 

43 [. J. Eeel. 21; 39 J. P. 116. 

449. —— Burial.|—Woop v. LEADINGLEY- 
cUM-Buriey Bontat Boarp, No. 396, ante. 

———- Permission given by incumbent—Licence 
given by bishop—Effect of death of incumbent.) — 
See No. 448, ante. ; 

Without permission of incumbent-—As 

offence.|—See Nos. 1389, 1494, post. 

450. Election of lecturer-—-Whether consent of 
incumbent necessary—Apart from custom to elect 
witout consent.|—The ct. will not grant a 
mandamus to a bishop to licence a lecturer, without 
the consent of the rector, where such lecturer is 
supported by voluntary contributions, unless an 
immemorial custom to elect without such consent 
be shown.-—R. v. LONDON (Be.) (1786), 1 Term 
Rep. 831; 99 E. R. 1123. 

Annotations :-—Refd. IR. v. Kxeter, Bp. (1802), & Kast, 462 ; 
R. v. Oxford, Bp. (1806), 3 Smith, K. B. 341; R. v. 
London, Bp. (1811), 13 Kast, 419.° 
451. 

rector to certify to the bishop the election of a 

lecturer refused; there being no immemorial 

custom for the lecturer to use the 
the rector's consent, & the lecturer being paid out 
of the poor rates.---R. v. FIELD (1791), 4 Term Rep. 

125; 100 E. R. 930. 

Annotations :—Folld. R. v. Exetor, Bp. (1802), 2 Kast, 462. 
Refd. R. v. onde Bp. (tab. 13 Want, at 
452. .|—Where no immemorial 

custom appeared to appoint a lecturer in a parish 

church, & on the contrary it appeared that the 

Jectureship was founded in 1658, when the eae 

constitution was suspended, & consequently there 

could not be the joint assent of the bishop, the 
rector, & the vicar to the endowment, a mandamus 
to the bishop to licence a lecturer without the 
assent of the vicar was denied ; though it appeared 
that the lectureship was originally endowed by 
the rector with an annual stipend payable out of 
the impropriate rectory, & that several lecturers 
had from time to time been decepted by the bishop 
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& vicar for the time being.—-R. v. HxErar (BP.) 
(1802,) 2 East, 462; 102 K. R. 446. 
Annotaticn :—Refd. R. v. London, Bp. (1811), 18 East, 419. 

453. .]—No m can be a 
lecturer [in a parish church] although elocted by 
the parishioners without the rector’s consent, 
unless there be an immemorial custom to elect 
without his consent.—CLINTON v. HATCHARD 
(1822), 1 Add. 96. 

454. Use of pulpit by lecturer — Election of 
lecturer governed by statute.)—R. v. Kina (1859), 
td .P. Jo. 420; sub nom. Re Kina, 33 1. T. O. 8. 

455. Erection of chapel—— Whether consent of 
incumbent necessary.|— PORTLAND (DUKE) %. 
Bincnam, No. 1361, post. 

456. ———  ——-—.]—Under tho genoral law the 
erection of a new public chapel, properly so called, 
requires the joint consent of patron, incumbent, 
& ordinary, &, generally, a compensation to future 
incumbents. The whole cure of souls, & all the 
emoluments of a parish, belong under tho original 
endowment, to the incumbent & his successors, & 
not in the existing incumbent by institution & 
enele aes v. Woops (1831), 3 Hag. Hee. 

6. 

Annotations :—Refd. Williams v. Brown (1835), 1 Curt. 53 ; 

Down & Connor & Dromore, Lord Bp. v. Miller, Samo v, 


Pottor (1861), 5 L. T. 30; MacAllistor v. Rochester, Bp. 
(1880), 5 C. P. D. 194. 


457. Consecration of chapel—Whether consent 
of incumbent necessary.|—Carr v. Mansi, No. 446, 
aAité. 

Proprietary chapel—Application for licence for 
marriages—Without concurrence of Incumbent of 
parish. |—See No. 151, anfe. 

See, also, No. 438, ante. 

Officiating in workhouse chapel---Whether con- 
sent of incumbent necessary.| -—See No. 40604, post. 

458. Right to perform—Marriage of inhabitants 
of district parish.|—FirzagERALD vv. CHAMPNEYS, 
No. 381, ante. 
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Sun-seor, 3.--LAY RECTORS. 


459. Nature of appropriation.] —- PortTLaNnn 
(DuKsr) v. BrnanaM, No. 1361, post. 

460. Whether having cure of souls.| - PoRTLAND 
(DUKE) v. BINGHAM, No. L361, post. 

461. Right to nominate vicar-~Covenant to 
** find.’’| --MALLET v. Triaua, No. 1938, post. 

462. Duty to maintain priest --Where no 
vicarage endowed.|-—[mpropriator of the small 
tithes bound to maintain a pricst, where there is 
no vicarage endowed, & in such case the King 
may assign to the curate such proportion of the 
small tithes as he thinks fit. Otherwise where 


| there is an endowment, though never so small.-— 


BONSEY v. LHe (1684), | Vern, 247; 23 KB. R. 445. 

463. -—-.- Where vicarage endowed — Though 
endowment small.|—-BoNsEY +. Lex, No. 462, 
ante. 

464. Nature of estate in chancel or church.|-— 
Ric vt. BUSHNELL, No. 416, ante. 

465. -—---.| —-(1) The ecclesiastical ct. having 
full jurisdiction to entertain an action & grant 
relief in respect of the interference with a church- 


' way-——such as a pathway within a parish church- 


' ference at the suit of a p 
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yard—forming un approach for the parishioners 
to their parish church, the High Ot. will not 
exercise jurisdiction in res a of such an inter- 
lioner. 
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Sect. 7.—Constitution of the Church into parishes: | condition, & that resp., though legally bound 
Sub-secis. 3 & 4, A., B. & C. (a). is i ee it, had for four years retuned & neglected 
The incumbent & churchwardens of a parish O80. UD resp. giving an allirmative issue 
church removed, but without having obtained a | the arts. & submitting to judgment, the ordinary 
faculty, or the consent of the justices under | Pronounced that resp. had offended against the 
Church’ Building Act, 1819 (c. 134), 8. 39, certain | Ccclesiastical law, & admonished him to do the 
ancient steps leading down from the churchyard , T?Pairs requircd.— MORLEY v. Leacrorr, [1896] 
to the adjoining high road. These steps had been ; *° 474 25 
included in the churchyard, being recessed within | __ 474. —— -|—The ccclesiastical cts. have 
the churchyard wall, & they had formed one of pe jurisdiction to entertain a criminal suit against 
the approaches to a path in the churchyard leading | 2,ay rector who has neglected to perform his duty 
to the church door. An action was thereupon | of repairing the chancel of the church of which he 
| 








brought. by four parishioners against the incum- ! /8 the rector, unless the chancel was out of repair at 
heat & claechivardsi for a mandatory injunction : the time of the institution of the suit.— NEVILLE 
to compel the restoration of the steps. One of : ¥ raat [ree P. 100. ee 
these pltfs. was also the lay rector of the parish, | ,) ability to Bien aj be y of church.]— 
but in int sued only oe ceione a aes the , pee CasE (1620), 2 Roll. Rep. 211; 81 E.R. 
ct. would not exercise jurisdiction by granting a; ‘”": : 
mandatory injunction, on the grounds: (a) that ; 4”molation :—Retd. Morley v. Leacroft, [1896] P. 92. 
the steps constituted a churchway, the right to . 476. Rights in churchyard—-As against in- 
use which was solely in the parishioners, & not a ' cumbent.j|—(1) An impropriate rectory, after its 
footway common to the public, & the ct. would | surrender to the Crown on the dissolution of 
not exercise jurisdiction in respect of the inter- | monasteries, was granted by Queen Elizabeth to 
ference with a churchway within the churchyard | lay impropriators. Up to 1826 the impropriators 
at the suit of a parishioner, a jurisdiction which appointed a curate with a ycarly stipend of 
was vested in the ecclesiastical ct.; & (b) that, ' £31 10s. ; in that year the curacy was augmented 
even if a mandatory injunction were granted, it out of Queen Anne’s Bounty, & the then lay im- 
might be rendered nugatory by a faculty con- | propriator charged the rectory, glebe land, tithes, 
firming the acts of the incumbent & churchwardens. cte., with the yearly rentcharge of £31 10s., 
(2) The lay rector of a parish, in respect of his payable to the curate for the time being: the 
freehold property in the parish church & church- . curacy then became a perpetual benefice by force 
yard, can maintain an action in the High Ct.» of Queen Anne’s Bounty Act, 1714 (c. 10). Pltf. 
against. a trespasser. ‘ was duly nominated, licensed & instituted to the 
(8) A person not resident. in a parish but owning . benefice in 1852. Krom the time of the grant of 
property within it, in respect of which he pays Elizabeth the Jay impropriators had had exclusive 
parish rates, is a ‘ parishioner” & entitled to possession of all the tithes & glebe lands; «& 
suc as such.—- BATTEN @. GEDYE (1889), 41 Ch. PD. | during living memory these lands had been let. to 
607; 58 L. J. Ch. 5493 60 4. T. 802; 63 J. PL ' tenants together with the right of depasturing the 
601: 37 W. RR. 540; 5° TL RR. 415. churchyard with sheep, & the tenants had exer- 
Annotation :-~- Refd. Keusit vr. St. Kthelburga, Bishopsgate | cised this right. without interruption till 1866, when 


Within, [1900] 1. 80. ne 
pltf. gave deft., the present. tenant, notice not to 
466. Rights as to chancel —Right to chief seat.) trespass, & then brought an action. On a case 
— TALL tr. ELits (1609), Noy. 133; 74 H.R. 1096. | wtating the above facts, the et. having power to 
gaan de a Stileman-Gibbard r. Wilkinvon, [1897] 





draw inferences of fact :-—HMeld: the action was 
' not maintainable: for that though pltf. had pos- 


aie: (1609) Noy. ToT r ai HALL t. | gossion of the churchyard for spiritual purposes, 


| s . a » 
. ' it was not such a possession as excluded the lay 
. es e Na) 8 - e ry 8 . e e se e 
a CEES ee a Leena ey impropriator, or his tenants, in whom the soil & 


468. -—--- . --- Whether confined to single seat.| , herbage were still vested. 
- STILEMAN-GIBBARD t. WILKINSON, No. 3200, | ‘The freehold was vested in the rector & he was 
post, , entitled to the land, including the grass, herbage & 
469. ---- Whether right to grant a part.|—A | everything else, as fully as the original owner had 


impropriator to A., his heirs & assigns, is not valid | cration for the church & churchyard, the right 
in law; & therefore such grantec, or those claiming | Which the rector as the owner of the freehold had 
under him, cannot maintain trespass for pulling '" the profits was proportionately diminished, 
down his or their pews, there erected.—CLirrorp | because he could not desecrate it, or use it for any 
v. Wicks (1818), ) B. & Ald. 498; 106 E. R. 183. | purpose which was inconsistent with the object 
Annotations :-—Refd. Griffin r. Dighton (1864), 5 B. & S. 93; of is consecration (BLACKBURN , J.). ; 
Stileman-Gibbard r. Wilkinson, 11897) 1 Q. B. 749. (2) Wiistorical origin of vicarages discussed by 
470. As to vaults—& fixing tablets.)— | BLACKBURN, J.—GREENSLADE t. DARBY (1868), 
Ricu vr. BUSHNELL, No. 416, ante. L. R. 3 Q. B. 421; 9B. & S. 428; 37 L. J. Q. B. 
471, Liability to repair chancel.]--IHauL rv.) 137; 18 L. T. 463; 32 J. P. 437; 16 W. KR. 898, 


grant of part of the chancel of a church by a lay | been ;_ but as the land had been set apart by conse- 
! 
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ELuis (1609), Noy, 133; 74 E. R. 1096. Annotations ;—As to (1) Consd. Winstanley r.aNorth Man- 

ion — : . > chester Overseers, [1910] A. C. 7. Reld. Wallis v. Birks 

mews is ip ete Stileman-Gibbard vr. Wilkinson, [1897] (A870), i. R. 5 C. P. 222; Fowko ct. Berington, (1914) 
472. ol --~DAVIES’ CASE ( 1 620 )» 2 Roll . 7 ° | 





ee Per 


Rep. 211; 81 E. R. 757. See, also, No. 478, post. 

Annotation -—Reld. Morley v, Leacroft, [1896] P. 92. 477. As against trespasser.}—— BaTTEN v. 
See, now, Ecclesiastical Dilapidations Measure, | GEDYE, No. 463, ante. 

10923 (No. 6), 8. 52. | 478. Action against incumbent—Claiming free- 
478. Jurisdiction of ecclesiastical courts : hold of chancel & churchyard—-What interro- 

in respect of.|—The arts. in a criminal suit pro- : gatories allowed.|—In an action by the lay rector 

moted by the churchwardens of a parish ag. | of a parish claiming the freehold in the chancel & 

the lay rector of a parish church, charged that the | churchyard against the vicar of the parish & his 

chancel of the church was in a very dilapidated churchwardens, interrogatories were disallowed 





as 
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which went to inquire into the evidence of pltf.'s ; MINSTER CoRPN. v. ST. GEORGE, HANOVER SQUARD 
title —GARLAND v. ORAM (1890), 55 J. P. 374; | (Recron & CHURCHWARDENS), [1909] 1 Ch. 592 ; 
7T. L. R. 80, D.C. 78 L. J. Ch. 581; 100 L. T. 546; 73 J. P. 258; 
25 T. L. R. 393; 53 Sol. Jo. 8357; 7. G. R. 774, 
C. A.; revsd. on other grounds, sub nom. St. 
GEORGE, HANOVER SQUARE (REcoTOR & CHURCH- 


Sub-SEcT. 4.-—THE VEsTIy. WARDENS) v. WESTMINSTER CORPN., [1910] A. C. 
A. Constitution. | 225, H. 1. Charity (1911 
479. Qualification of vestryman— Tenement | a ae eee 


owner—Assessed to poor rate instead of occupler.] . Duties transferred to borough & district 
——The effect of Vestries Acts, 1818 (c. 69), & 1819 | couneils.|—See LOCAL Govieintent iM ETROPOLIS. 
(c. 85), although there are no privative words, is | 484, Powers — Alteration of church ornaments.| 
to make rating to the poor rate the exclusive | —giyeRFELp's CASE (1682), 3 State Tr. 510. 








qualification for voting in all parish vestrics. | Annotation :-—Refd. Faulkner v. Litchfield (1845), 3 Notes of 
Where, therefore, Smnall ‘'enements Act, 1850 | Cases, 511. 
(c. 99), has been adopted in a parish, the occupiers 485. --—— Election of churchwarden— On re- 


lease of existing churchwarden.|—-I know of no 
rate, although still liable to the church rate, are | authority to the effect that because a vestry first 
not entitled to vote at a vestry held for the purpose ; flxes upon one person & subsequently secs some 
of making a church rate. good & reasonable cause ... to excuse him, it 

Vestries Act, 1818 (c. 69), 8. 3, gave to persons | may not rescind that election & proceed to a new 
assessed to the last poor rate one vote for every | election. Nor do I know of any authority that 
£25 valuc, “ so, nevertheless, that) no inhabitant | because the vestry has, even for some bad reason, 
shall be entitled to give more than six votes’; | excused the individual first fixed upon, a proper 
by Small Tenements Act, 1850 (c. 99). 8. 6, the | person, subsequently chosen at the same meeting, 
owner of a small tenement, rated under the Act | 1s not duly elected nor liable to serve (SIR JOUN 
‘shall have the same right to vote in vestry as if | NICHOL).— BIRNIE v. WELLER & ELLioTr (1831), 
he were an occupier duly rated in respect of the | 3 Hag. Hee. 474; 162 KE. R. 1231. 


of small tencments, not being rated to the poor 


oe 


same tenement’ :—-Held: the owner of more 486. --—- ---——- Rescission of election.|--—Binnin 
than six small tenements, rated under the latter | v. WELLER & KnLiorr, No. 485, ante, 
Act, was entitled to no more than six votes by 487. —-—- As to church rates—-Sole authority to 


force of the proviso in the former Act.—RicHAnp- | grant.|-~--Where churchwardens duly summoned a 
SON v. GLADWIN (1858), EK. B. & HK. 1383; 27 | meeting of parishioners in vestry, for the purpose of 
I. J. M. ©. 1923 31 L.'T. O.S. 97; 22 J. P. 688; | making a rate for the repairs of the parish church, 
4 Jur. N.S. 3773 6 W. R478: 120K. BR. 460." | & for the expenses incidental to the execution of 
sali cerrak tk ~ Consd. Lainbe & Clarke ». Cirieves (1862), 26 | their ar for the remainder of bh year w their 

Te es office, & the parishioners assembled accordingly, 
ee cae. Rafe ~— Where tenement owner | but refused to make or grant. arate ; & the church. 
479. an A ate.|— RICHARDSON v, GLADWIN, No. | wardens thereupon made one of their own 

431. _—-R sid T authorit :~ Held: (1) such rate, so made, was 
pniention < ; : uate emperary absence with | illegal, t 1¢ churchwardens had no such authority ; 
ran ek pete n.|-——"Temporary absence with an ! (2) the parishioners in vestry were the only parties 
intention & right to return does not, prevent &! Jegally authorised to grant or withhold a church 
qualification for vestryman being obtained by | pate.—VeLey v. Burpen (1841), 12 Ad. & EL 
residence during tavelve months.- STANFORD ¢. 265; Arm. & H. 104; 104. J. Ex. 5823; 56 J. Py 
WILLIAMS (1899), 80 L. T. 490; 15 T. L. BR. 316 ; | 401; 5 Jur. 1018; 113 BR. 818, Ex. Ch.3 affy. 

| 








43 Sol. Jo. 419, D.C. S. ©. sub nom. BURDER v. VELEY (1840), 12 Ad. 


Anunotat( Peneme! . Ms by U “ op epepe ° . 
ToT. AE aac Rev. Townson, ke p. Broderip (1908) 1 gy Jal, 233.3 previous proceedings, sub nom. VELKY 


& JOosLin v. BURDER (1837), 1 Curt. 372. 


482. —--— Value of rated property---Part of 
: é , Mnnotfations :-—-As to (1) Distd. Veley & Joslin v. Goslit 
property sublet.|—-Where a person is rated as the | “"(1843), 3 Curt, 253 5. Goxting’e. Veluy (1855), 4 He Ly Can 
occupier of premises of the requisite value for 679. Refd. Still & Bunn v, Palfrey (1841), 2 Curt, 902. 
| Ag to (2) Consd. Gosling v. Veloy (1853), 4H. L, Cas. 679. 


qualifying for the office of vestryman, he iy not | 

’ M4 ® 1 ‘ e ° é z : Cle | lly, . Scal . Vel 14 » 1 Notes | a 8 +S, 

disqualified from election to & acting in such office, | (encraly, Bald. Reale. Voloy (IMD) 1 Newey, of Cages, 

Te oe his personal occupation is reduced : ne He RO Hi La ie q. : we Prete ahaa tar 

clow the qualifying value by reason of his having ah we sto Gee Oe OH » 63 tJ. M,C. 
: : i. kr p. 2). axch. 195: 

sublet. portions of the premises.—Hston 1. 108 entd. Asp. Story (1852), 8 Wxch. 195; Westoerton 


: y. Liddell (1857), Moore’s Special Report; White v. 
Tae (I8P4), 11 T. I. RR. & 3 39 Sol. Jo. 12; Steele (1862), 12 - BK. N. 8. $83.5) London Corpn, 2. Cox 
Di. 41. 


(1867), L. Wt. 2 H. GL. 230; Mackonochie v. Penzance 
(1881), 6 App. Cus. 124. 
B. Functions. Mi natal ae i Lata post, rar 

Se . ie ; ; bs eae. pposition to faculty.—Whether groun or 
Pare tat) pe eee accom Ack Lape | Fetusing.|~ -Ser Nos. 1763, 1764, 3001, 3096, post. 
(c. 11), 5. 23 (1); Parochial Church Councils 
a ening at ely (No. 1). | UC. Meetings. 

- Former  duties.j——The vestr eing the ; ' . . 
body mentioned in Burial Act, 1857 "6. 81). 8. 4, (4) Summoning Meetings. 
is beyond all doubt a body which enjoyed powers 488. Who may summon.-.-Whether civil court 
& owed duties divisible into two classes, namely | will take judicial notice. |-— AMandumus to church- 
those which do, & those which do not, relate to the | wardens to call a vestry to elect churchwardens 
of the church (BUCKLEY, I...].).—WEsT- | refused. 


ee mee ee 


- = = behhammenanent 
i pe ee ae er eceme ee a e etenne ad me i 


PART Ill. SECT. 7, SUB-SECT. 4.- A. © inust be composed of persons holding | sittings were wholly free, were therefore 

n. Qualification of vestryman—-Peu ‘| pews in the church by purchase or | held not Hable on a contract inade by 
holder—By purchase or lease.}—Under : foase: or holding sittings thercin by thelr predecessors for building the 
$ Vict. c. 74, sa. 2, 3, 6, a veut ( lease from the churchwardens. The | church, ~-ANDEBON 0. WORTERS (1852), 
capable of clecting churchwardens Churchwardens of a church where the | 32. P. 659.—CAN. 





¢ 
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Sect. 7.—Conatitution of the Church into parishes: 
Sub-sect, 4, C. (6) ty, 1, & Wi.) 

of defts. after removal of the case by certiorari.— 
R. v. THOMPKINS (1831), 2 B. & Ad. 287; 9 
L. J.O. 8S. M. C. 81; 109 KB. R. 1150. 

See, generally, CROWN Practice, Vol. XVI., 
pp- 455 ef seg. 

509. Quorum— Whether attendance of vicar 
necessary.|—MAWLEY v. BARBET, No. 537, post. 

510. Control of election—Where no presiding 
officer.|——Where there is no regular presiding 
sworn officer at an election, ¢.g. of churchwarden, 
one of whom by custom was chosen by parishioners 
paying scot & lot, & the other appointed by the 
rector, which latter in fact presided, the control 
of the election devolves at common law upon the 
electors themselves ; but unless there be a custom 
to regulate the time for making such election, it 
is not competent to a majority of the clectors 
assembled at the time of such election to narrow 
the period which the common law would allow ; 
& therefore a resolution by them that. it shall con- 
clude at a given time must at lcast limit a time 
reasonable in itself with respect to numbers & 
distance, & be of sufficient notoriety. But whether 
a resolution by a majority of the vestry on the first. 
day of the election to close the poll at 4 o’clock 
on the next day in a parish where the number of 
electors did not exceed 180, & where the affidavits 
stated a custom for 200 years not to keep the poll 
open for more than two days, & no instance within 
living. memory of extending it; beyond 4 o’clock 


ce ee ee 
ee ee mK 


on the second day, were sulflicient to warrant the ; 


closing of the poll, at that time, wuile some of the 
voters were still coming in to poll, & others had 
no notice of the resolution ; was o fit) question to 
be tried upon a mandamus, --R. v0. WINCHESTER, 
BisHhor’s COMMISSARY CouRT (1806), 7 East, 
573; 103 KH. R. 222. 
Annotations: - Copsd. Boker & Downing vr. Wood (1837), 
) at 507. Refd. Westerton vo. Davidson (1854), 1 


Kee. Ad. 385; R. ov. Goole (Ineumbent. & Church- 
wardens) (186)), 4 1. T. 32. 


511. Latitude of discussion allowed.) —In a 


vestry meeting for civil purposes, as a full latitude 


of discussion must be allowed mere coarse expres- | Irregularities at. the mecting at which the rate was 


Hions do not constitute brawling.-~- HoInK  v. 
SCALES (1829), 2 Hag. Kee. 566; 162 KB. R. 958. 
512. Formalities —— Whether strict formality 
necessary.| --(1) The observance of strict formality 
in putting motions & amendments thereon to 


pee eee eee 


contlicting propositions be so put to such a mecting, | 
that those present. undorstand what it is that they - 


are called on to decide. 

(2) At a meeting in vestry of the inhabitants 
of the parish of IL. held under a local Act for the 
purpose of determining the application ‘‘ to some 
public purpose, beneficial to the inhabitants,”’ of 
moneys paid by two railway cos. in compensation 
of certain commonable rights of the inhabitants, 
wv proposition was made that the money should be 
a Se partly to a district church, & partly to 
almshouses. The proposition was met by an 
amendment to the effect that the money be applied 
to almshouses only. The chairman having in- 
quired whether any one else wished to address the 
meeting, & no third proposition having been made, 


then demanded; & at the polling place the in- 
habitants were called on to vote for “ the district 


ECCLESIASTICAL Law. 


proposed, & the poll was rightly so taken as to 
determine the question which of these two methods 
was preferred by the majority of the parishioners. 
(3) Though a poll must not be so taken as to 
yrevent a scrutiny, & therefore must not be taken 
y ballot, a voter has no right to insist on a 
scrutiny.—R. v. HAMMERSMITH (VICAR & CHURCH- 
WARDENS) (1852), 3 B. & S. 604, n.; 19 L. T. O.8. 
203; 122 K. R. 190; sub nom. Re HAMMERSMITH 
VEstTnry, Ha p. Stevens, 16 J. P. 632. 


Annotations :-— As to (2) Consd. St. Michael, Oxford ¢. Luff 
(1858), 7 W. R. 20. d. IU. v. Roberta (1863), 3B. & 8. 
4, 


513. Control by court — What court has juris- 
diction.]—-The Ecclesiastical Ct. has jurisdiction, 
ratione loci, over the order & proceedings of vestry 
meetings, held in a church; &, therefore, where a 
rector had libelled, in that ct., a parishioner, for 
preventing him from presiding as chairman at 
such a meeting, a prohibition was refused. 

It is pleaded in the arts. & on their admissibility 
must be taken as truc, that the minister’s presiding 
at vestry meetings ‘‘ is observed in & throughout 
the whole realm.”? The fact of such general usage 
for the minister so to preside is notorious, & has 
not been denied even in argument. Now such an 
usage, unless absurd or improper, I take to found 
a cornmon law right (STR JON NICHOLL).—WILSON 
» M*Marir (1819), 3 B. & Ald. 241; 3 Phillim. 
67; 1006 KE. R. 650. 

Annotations :——Consd. Sanders v. Head (1843), 3 Curt. 565 ; 
Rv. Salisbury Bp.. (1901) 1 K. B. 573.) Refd. Ranson & 
Knott. « Campkin (1851), 2 Rob. Eeel. 370; Martin r. 
Mackonochie, (tain ve. Simpson (1868), L. R. 2 A. & BK. 
116; Holy Trinity, Stepney (1902), 18 T. L. Re. 7895 
L. CG. C. e Dundas, 11904) P. 1. Mentd. St. Albans Bp. 
® FMiingham, {1906} P. 163. 

514. Evidence of procecedings.! —- Rt. 1. 
(ARCHDEACON), No. 729, post, 


Ly 


ii. The Chairman. 


515. Right of incumbent to preside.) — WILSON 
o M*Matu, No. 513, ante. 





516. ~---- Vestry for election of church- 
| wardens.|—Iht. r. D’Oyuy, R. v. HEDGER, No. 198, 
ante, 


517. Irregularity in nomination — Effect of.}— 


made in the nomination of chairman & wrong 
announcement of the numbers on each side, 
acquiesced in, & no poll being demanded, will not 
vitiate the rate. -—CORNWALL v. Woovns (1816), 


: , US — 0: 4f Notes of Cases 5553; 7 1. T. O. S. 189. 
vestry mectings is unnecessary; it is enough if | 


Annotation :—Expld. st. Michael, Oxford vr. Lil (1858), 
7 W. RR. 20. 


518. Refusal to put resolution —- Assumed elec- 


tion of another chairman.| —K. 7. SrepiENns 
(CHANCELLOR OF BANGOR) (1870), Prideaux’s 


Churchwardens’ Guide, 16th ed., p. 201. 
519. -—— Amendment.|—At a meeting of the 
vestry to elect churchwardens, D. was proposed 


‘to be re-elected, when parishioners moved aw 
. amendment that before electing a churchwarden 


a certain correspondence between the Charity 


‘Comrs. & the churchwardens as to some parish 


: charity funds should be produced. 


The yicar 


‘ refused to put the amendment, & declared D. 


- refusing to put the amendment ; 


wrong in not putting to the meeting whether D. 
the amendment was put & carried. <A poll was | 


mwe we 


church & almshouses,”’ or for *‘the almshouses ' 


only.” The result was in favour of the proposition 
for the district church & almshouses :—Held: the 
vestry must be taken to have agreed that the 
money should be applied in one of the two methods 


duly elected :—Held: (1) the vicar was wrong in 
(2) he was 


should be elected.—R. v. HaGBOURNE (VICAR) 
(1886), 51 J. P. 276; 2 T. L. R. 809, D. C. 

520. Resolution out of order—Qualification 
of candidate not contemplated by statute.|/— 
PEDLEY & LOVELL r. CHAPMAN (1891), 7 T. L. R. 





. 396. 


Power to adjourn meeting.j—-Sce Sub-sect. 4, C. 
(d), post. 


Part III.—ConstiruTioN OF THE CHURCH OF ENGLAND. 


abil to grant poll.|—Sce 
post, 

Under Metropolis Management Acts.) -— See 
METROPOLIS. , 


iii. Resolutions and Voting. 


521. Right — a _ 
1. Right to vote—General rule.| -— RicHARD "VINE, 84 L. T. 553, C. A. 


SON v. GLADWIN, No. 479, ante. 


a eer orem tare occ ublers, lution vitiated-—Result of election not affected.|— 





of small tenements not rated to poor rate.| 
RICHARDSON v. GLADWIN, No. 479, ante. 

3. -—— In respect of what property — 
Property held Jointly with another as executor. |— 
Where a person is assessed to the poor rate in 
respect of his own property, & is also exor. of a 
person whose exors. are assessed in respect. of 
property of the deceased, he is entitled to vote at 
a vestry under Vestries Act, 1818 (ec. 69), if the 
two assessments amount to £25.—h. v. KirRRy 
(1861), 1B. & S. 617; 31 LIQ. B83 SL. TT. 
280; 26 J.P. 196; 10 W. RR. 18; 121 1. RR. 855. 
alnnotations :—-Refd. Lambe & Clarke tr. Grieves (1862), 26 

J... 327. Mentd. R. rv. Burrows, 11892) 1 Q. B. 399, 

524. --—--- Voter’s rates paid by another.|-—It is 
no legal ground for refusing a vote tendered at the 
poll that the voter’s rates had been paid, not by 
himself but) by other persons in order to enable 
him to vote; but in order to vitiate the rate on 
that. ground, the rejected voter ought to have 
tendered his vote.—RICHARDS v. BIRLEY (1864), 
2 Moo. P. C. C. N.S. 96; 10 L. T. 1423; 28 J. P. 
420; 15 I. BR. 8388, B.C, 

525. - -— Voter entitled to more than one vote 
- -Limitation of number of votes.| -— RicHARnDSON 
v. GLADWIN, No. 479, ante. 

526, -—-— --—— -——.| — Where Small Tence- 
ments Act, 1850 (c. 99), has been adopted in a 
parish, & parties are rated as owners under that 
Act, & also as occupiers in their own right, they 
are entitled on voting in vestry to add the amount 
of the ratable value of both capacities, & to give 
one vote for every £25 of annual rent, but so that. 
they claim no more than six votes in all. But 


Sub-sect. 4, C. (e), 
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him, are to choose their churchwarden. The term 
‘“‘ parishioners’ in the Canon means, in fact, the 
minister’s parishioners, & would not include the 
minister himself (A. L. SmitH, M.R.).—R. v. 


_ SALISBURY (BP.), [1901] 2 K. B. 225; 70L. J. K. B. 


503; 65 J. P. 531; 49 W. R. 529; 17 T. L. R. 
405; sub nom. R. v. SALISBURY (BP.), Ex p. 


530. Improper rejection of vote—Whether reso- 


' Where, upon the election of a churchwarden, the 
. chairman of the vestry mecting had rejected votes 
‘ which were alleged to be admissible, but it did not 


ee ee ee ee a 


appear that the rejection had caused any difference 
in the result, the ct. refused to grant a mandamus 
ordering a fresh clection. ‘Though the persons, 
whose votes had been rejected, were parties to the 
application._-Ka p. MAWBy (1854), 3 I. & B. 718 ; 
18 Jur. 906; 118 HK. R. 13103 sub nom. Ex p. 
Joyce, 23 L. J. M. C. 153; sub nom. R. v. BOURNE 
(Vicar, ETc.), 23 L. T, O. S. 143; sub nom. Ex p. 
Wooping, ETC., 18 J. P. 8243 sub nom. Ex p. 
Jlarpina, 2 W. RR. 473. 
Annotation :—Apld. Shaw vr. Thompson (1876), 3 Ch. D. 233. 

631. -———— —--—.] — RicnHarbs v. Liriiy, No. 
524, ante. 

532. Numbers wrongly announced by chairman 
—Effect of.| (OPRNWALL v. Woops, No. 617, 


ante, 
533. Resolutions — Whether valid -— Refusal by 





incumbent as chairman to put resolution— As- 


sumed substitution of new chairman.|-—lt. v. 
STEPHENS (CHANCELLOR OF BANGOR), No. 518, 
ante. 

534. —--—— Of majJority -- Whether binding on 
minority --Matter within jurisdiction of vestry.|— 
St. JouN’s, MARGATE (CHURCHWARDENS) v. ST. 
JOHN’S, MARGATE (PARISHLONERS, ETC.), No. 1749, 


---.- ~ -—— Departure of voters voting 


mw = 


‘ with majority—Negativing resolution carried by 


minority.] ---A vestry having been convened, a 


‘survey & estimate of repairs [necessary for the 


they are not entitled to vote separately for cach , 


class of property so as to exceed the number of 
votes which would be allowed by the above mode 
of computation. —LAMBE & CLARKE tv. GRIEVES 
(1862), 26 J. P. 327; 8 Jur. N.S. 285. 

527. ~-—— Property held in own right & 
property held jointly as executor.) — Kt. v. Kirny, 
N oor ante. 





— = eens 





‘ How calculated.| —- LAMBE 
& CLARKE v. GRIEVES, No. 526, ante. 

529. On election of people’s churchwarden 
—Incumbent nominating other warden.|-—-An in- 
cumbent of a parish, who, upon the failure of 
himself & the parishioners to agree upon the 
choice of churchwardens, exercises his right. of 
appointing one churchwarden, is not entitled either 
by the common law or under Vestries Act, 1818 
(c. 69), 5. 3, in his capacity as a ratepayer to vote 
at the election of the second churchwarden. 

The 89th Canon of the Canons of 1603 is de- 
claratory of the common law. In this canon the 
parishioners are mentioned in such a way as to 
show that, in case the vestry cannot agree, the 
minister is to choose his own churchwarden, & the 





parish church] & the expenses [thercof] was pro- 
dueed, & no objection made to either. A rate 
having been proposed & seconded, an amendment 
was moved & seconded, &, on a show of hands, 
was carried, The majority of parishioners who 
had negatived the granting a rate having quittod 
the vestry, the churchwardens & the minority 


. continued to remain in vestry, & re-proposed & 


parishioners, as opposed to & distinguished from . 


PART Ill. SECT. 7, SUB-SECT. 4.— 
C. (eo) Sif. 


©. Right tu vote--Election of rector 
~ -Mujority of qualified voters. }—Where, 
at a meeting held for the pur- 
pose of nominating as rector, only 
& portion of those who voted were 
admitted to be qualified, there being 
a doubt as to the rest :—Held: if 


- -Vestryman's 


two-thirds of the qualified voters 
present voted for the candidate pre- 
sented, the election is good, though 
others who voted may not be qualified, 
—-kyr 7. BEEK (1873), 2 Pug. 66.—CA 
p. Resolutions --- Appeal ta 
right 
junction. }—By the constitution of an 
episcopal chapel, the decisions of the 


carried the necessary rate :—Held: such rate was 
a legal & valid church rate. 

The obligation of the parishioners to repair the 
churches is absolute ; the performance of such 
obligation may be compelled ; & the performance 
of it may be properly enforced by the ecclesiastical 
cts., subject to the control of the cts. of common 
iaw, when the ecclesiastical cts. exceed their 
jurisdiction, or attempt to enforce a rate which is 
illegal & invalid.-—-VELEY & JOSLIN v. GOSLING 
(1843), 3 Curt. 2538; 2 Notes of Cases 278; 7 
J.P,4183; 7 Jur. 286; 168 KH. it. 7203 subsequent 
proceedings, sub nom, GOSTANG v. VELEY (1853), 
4 U1. 1. Cas, 079, LD. L. 


Annotations :--Reld. lt. v. Thomas 
Brancis v. Steward (1844), 5 Q. B. 


536. - ----- ---— Whether binding on ordinary— 


(1842), 3 Q. L. 589; 
OX4, 


vestry were declared reviewable by 
the bishop. At a inceting of the 
vextry resolutions affecting the cha- 
racter of a vestryman were passed, 
against which he Shoe the 
bishop; but, wotwithstanding the 
appeal, the other vestrymen procecded 
fo curry the resolutions into effect, 
' The appit. then applied, pending his 


bishop 


te interim in- 
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Sect. 7 —Constit ° . 6 e 

: ution the Church into parishes: 
Ma Sub-aect. 4,C. (eri., (d) & (e) i. & Fi 
Ton, subject .* ordinary’s discretion.]—Sr. 
Jou WeARIE (CHURCHWARDENS) v. Sr. 
; 8, Marre (PARISHIONERS, ETC.), No. 1749, 


537, — 

*‘_~— Whether binding on succeeding 
bing? The acts of onc vestry are not absolutely 
corms On a succeeding vestry ; & they may be 
plirtned or rescinded by such succeeding vestry ; 
at the confirmation of the succeeding vestry is 
_4ot necessary to make the acts of a preceding one 

valid. The acts of a vestry may be valid, though 
the vicar was not present; he is not an integral 
ol of the vestry.—MAWLEY v. BARBET (1798), 2 
Isp. 687, N. P. 
588. —_— Whether confirmation by succeeding 
vestry necessary.|—MAWLEY v. BARBET, No. 
037, ante. 





; Whether consent to borrowing within 
Church Building Act, 1818 (c. 45), s. 9.|—R. v. 
WILLIM, No. 355, ante. 

———- Amendment.]—- Sce No. 519, anle. 

540. ‘‘ Division ’* of a vestry -— How taken.|—- 
A “division” of a vestry, “to be taken in the 
manner prescribed by Vestries Act, L818 (c. 69),” 
may be taken by a poll of all the ratepayers, such 
poll being an adjournment of the vestry. 

At such poll the original proposition & an 
amendment inconsistent with it, being the only 
one proposed, may be put to the vote, & affirmative 
& negative votes may be taken upon each, & in 
that way the sense of the votes may be ascertained. 

Observations upon the best mode of taking the 
opinion of a meeting upon a resuiution & amend- 
ment.-—ELT v., Sr. MAKY’s, ISLINUTON BURIAL 
Boarp (1854), Kay, 440; 2 Eq. Rep. 1089; 18 
J.P. 220; 60 E.R. 190. 

«lnnglation :—-Mentd. Howltt vr. White (1865), 14 W. R. 220. 





(dq) Adjournment of Meetings. 


541. Right to adjourn —- Whether in vestry or 
incumbent.]---The adjournment of a vestry meeting 
is, of common right, vested in the parishioners at 
large ; not in the vicar.—STOUGHTON 7. REYNOLDS 
(1786), Kortes. Rep. 168; Lee temp. Hard. 274 ; 
2 Stra. 1045; 92 i. RR. $04. 
alnnotations :—Consd. Wilson v. M‘Mat 3B. & , 

St Replde & igh Teer Chott Larehate) | 

(1834), 1 Ad, & Ki. 342; Baker & Downing ©. Woo 

(1837), 1 Curt. 507. eK. v. D’Oyly (1840), 12 Ad. 

4 aoa s hbenea ” aur Bp., fl 901) 1 K. B. 578. 

& Lunn ¢, Sinalibones (1869) 31 LT. 600, 6) aBeY 

542, -_—- Whether in chairman.] — Where a 
meeting for the election of churchwardens takes : 
place in the parish church, in pursuance of a | 
notice that such meeting would be held at the '| 
parish church, & that in case a poll should be | 
demanded the meeting would be immediately | 
adjourned to the town hall, the chairman may, | 


| 
| 
| 
| 


upon a poll being demanded, adjourn the meeting, 

though a majority of the voters present object ; 
to such adjournment. The right of adjourning ' 
the business in progress at a meeting, is vested in 
the persons assembled, & not in the chairman.— | 
R. t. CHESTER (ARCHDEACON) (1834), 1 Ad. & El. | 
342; 3 Nov. & M. K. B. 413; 2 Nev. & M. M,C. | 
277; 83L.3.M. 0.95; 110 E. R. 1236. 
Annotations :-—Consd. Baker ) A : 

Curt. 507. Mentd. Campbell Mana (eee { Belge 


P. K. B. 558; R, ho i 
Ad. & EL asd. Birmingham (Rector, etc.) (1837), 7 
euptonag guaptnal 
© Sround that Lo uorum was | 


1 ee ee ete ee nee me ee 


: during such poll: 


. then present. 
! impeachin 


neion & interdict on , the reaolutions, & because pending the 
ap . the resolutions could not be , 
enforced :—— Refused. — 


ECCLESIASTICAL Law. 


543. : -]—R. Vv. D’OyYLy, R. v. HEDGER, 
No. 498, ante. 

544. For scrutiny of votes—- Enforcement by 
mandamus.]—R. v. SHARPE (1845), 6 L. T. O. 8S. 
158, 354; 9 J.P. Jo. 773; subs proceedings, 
sub nom. R. v. WAKEFIELD (VICAR) (1846), 7 
I. TT O. S. 227. 


(e) The Poll. 
i. In General. 

545. Proper mode of taking vote.|—The proper 
way of taking the vote at a vestry is by a poll, 
the meeting being adjourned for that purpose, if 
necessary or convenient.—Re EGHAM BURIAL 
Boarp (1857), 29 L. T. O. 8. 343; 30 L. T. O. S. 
163; 21 J. P. 563; 3 Jur. N. 8. 956. 

546. Whether show of hands condition prece- 
dent.]——One of two candidates for the office of 
churchwarden was elected at a vestry, & subscribed 
the declaration of office, but the election was 
alleged to have been so Em proeny conducted that 
the proceedings were void. To give the partics 
impugning the election an opportunity of trying 
its validity, the ct., considering a primd facie case 
to be presented, granted a mandamus calling on 
the rector & churchwardens to convene a vestry 
for electing a churchwarden for the remainder of 
the year. At an election in vestry, where the 
right of voting is regulated by Vestrics Act, 1818 
(c. 69), 8s. 3, it is no objection to the proceedings 
that the chairman directed a poll without first 
taking a show of hands: although a show of hands 
was demanded, & the poll was not demanded, but 
was objected to.—R. v. E1RMINGHAM (RECTOR, 
ETC.) (1837), 7 Ad. & KH). 254; 1J.P.211; 1 Jur. 
7543; 112 EK. BR. 467. 


Annotations :-—Refd. R. v. St. Martin's Grdns. (1851), 17 


"rp. Mawby (1854), 3 EK. & B. 718. Mentd. 
B. 271. 


Q. B. 149; EB 

Re Barlow (1861), 30 L. J. Q. 

547. Votes calculated in writing.) — At a 
vestry to clect churchwardens, the chairman, after 
the minister had nominated his, & after two 
candidates had been proposed & seconded, refused, 
on a request & protest of ratepayers, to take a 
show of hands, but took down the names of those 
present, & their respective votes, & added them up, 
& then declared the one having a majority to be 
duly elected ; whereupon a ratepaycr demanded 
a poll, which was refused :—Held: (1) the pro- 
ceedings were irregular, & a poll ought to have 
been granted; but (2) as the affidavits did not 
state that any ratepayers had been prevented 
from voting, a rule for a mandamus to re-assemble 
the vestry & proceed to a fresh election was refused. 
—R. v. GOOLE (INCUMBENT & CHURCHWARDENS) 
(1861), 4 L. T. 322; 25 J. P. 308. 
ee ait to (2) Consd. KR. v. Ward (1873), L. R. 8 


548. Method of taking— With closed doors— 
Whether proper.|—-In the election of church- 
wardens, if a poll be demanded, the votes are to 
be given by the qualified inhabitants present ; but 
all qualified inhabitants, whether they were 

resent or not at the show of hands, have a right 
to be admitted into the vestry-room & vote 
although the qualigfed in- 
habitants present at the time of granting the poll 
resolve that the poll shall be confined to those 
(2) It is not a sufficient ground for 
such election (on motion for a man- 
damus to elect.) that the poll was taken with closed 
doors. unless it be expressly sworn fhat some 





qualified person who meant to vote was thereby 


“Brune (1847), 9 Dunl. (Ct. of Sees, 
1384; 19 sc. Jur. 608.--SCOT. 


eee ee ere es 
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prevented from doing so. (3) Semble: if auch 
an instance were shown, the ct. would grant a 
mandamus, without inquiring strictly whether the 
number of persons excluded was in fact such as 
to affect the result of the election.—R. v. LAMBETH 
(Recror) (1838), 8 Ad. & El. 356; 3 Nev. & P. 
K. B. 416; 1 Will. Woll. & H. 398; 2 J.P. 428; 
2 Jur. 566 ; 112 E. R. 873 ; subsequent proceedings, 
sub nom. R. v. D’Oxiy, R. v. HEDGER (1840), 
12 Ad. & El. 139. 
An i—As to (1 ) Refd. Westerton tr. Davidson 
1854), 1 Eco. & A 385; White v. Steele (1862), 
. B.N. 8.383; R. v. How (1863), 33 L. J. M. C, 53. 
(2) Apld. R. v. Goole (Incumbent & Churchwardens) 
(1861), 4 L. T. 322. Consd. Shaw v. Thompson (1876), 
3 Ch. D. 233. Refd. Weaterton_v. Davidson (1854), 1 
Koc. & Ad. 385. As to @) Consd. R. v. Cousi 
L. R. 8 Q. B. 216; RK. v. Ward (1873), L. R. 8 : 
Refd. Re St. John’s, Cardiff (1847), 11 Jur. 183. nerally, 
Mentd. Julius v. Oxford Bp. (1880), 5 App. Cas. 214. 
549. After show of hands — By ballot.j—- 
At an election of churchwardens, where, after a 
show of hands, a poll is demanded by or on behalf 
of a candidate, it is illegal to conduct the clection 
by ballot.—Strory v. CoLK (1848), 6 Notes of Cases, 
Supp. 33. 
east :—Refd. Westerton v. Davidson (1854), 1 Koo. & 
it ‘ 





550. ——— Sq as to prevent scrutiny.] — Though 
a poll must not be so taken as to prevent a scrutiny, 
& therefore must not be taken by ballot, a voter 
has no right to insist on a scrutiny.—R. v. HAMMER- 
SMITH (VICAR & OHURCHWARDENS) (1852), 3 
B. & S. 504, n.3; 191. T. O. S. 208; 122 E.R. 
190; sub nom. Tie HAMMERSMITH VEsTRY, Ex p. 
STEVENS, 16 J. P. 632. 
Annotations :-—Refd. St. Michacl, Oxford v. Luff (1858), 

7 W. R. 20; R. vw. Roberts (1863), 3 B. & 8. 495. 


551. -—-— Ruling by chairman contrary to 
resolution of meeting-—Whether election invali- 
dated— No voters prevented from voting.| — The 
advowson of a parish church being vested in 
trustees who were bound to present the nominee 
of the parishioners & inhabitants, a vacancy 
occurred, & at a mecting of parishioners convened 
by the churchwardens & presided over by one of 
them, Aug. 30 was fixed upon for a meeting to 
proceed to the election of a vicar. Meanwhile, 
upon the requisition of certain inhabitants, a 
mecting of Aug. 25, summoned by the church- 
wardens, but at which they declined to 
was held, at which resolutions were passe 
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effect that tho election should be by ballot, on one ‘ 


day only, & at several polling places, & that the 
poll should be open from 9 to 9. On Aug. 30 
the mecting resolved upon was held, candidates 
were nominated, a show of hands taken, & a poll 
demanded, & one of the churchwardens, who was 
in the chair, announced that the poll would be 
taken by open voting, on the following & two 
successive days, at one polling place only, & that 
the poll would be kept open from 8 to 8. Upona 
parishioner rising to move amendments similar to 
those of Aug. 25, the chairman Jeft the chair, & 
declared the meeting at anend. After the church- 


we eee He 


warden had left the chair, another chairman was | 


SE & a series of resolutions similar to those of 


ug. 20, were moved & carried. The poll having | 


been taken in the way announced by the chairman |} 


of the meeting of Aug. 30 :—Held: (1) the conduct 
of the churchwardens had been erroneous & 
illegal ; (2) there being no evidence of any voter 
having been deprived of an opportunity of voting, 
the election could not be disturbed. Semble: (3) 
an election by ballot, if duly resolved upon, is not 


at th ille ‘lection.-— - 
e present day an illegal mode of election : the show of hands was in favour of M, 


SHaw v. THOMPSON (1876), 3 Ch. JJ. 233; 45 
L. J. Ch. 827; 34 L. T. 721. 
Annotation :—Mentd. Bebb v. Law Soc., [1914] 1 Ch. 286. 


ee ee ee 
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552. Amendment negativing resolution — 
Whether separate poll necessary.|——The church- 
wardens of C. gave notice that a vestry of the 
parish would be held to make a rate for the repair 
of the parish church: & in the notice it was stated 
that a show of hands would be taken on each 
proposition or amendment which might be sub- 
mitted to the meeting, & if a poll should be de- 
manded, the polling would be taken at an ad- 
journed meeting on all the propositions & amend- 
ments made at the original meeting. At the 
meeting a rate of 2d. in the pound was proposed, & 
an amendment was moved ‘that no rate be 
granted.”’ The majority wore in favour of the 
amendment. Upon a poll being demanded, the 
vestry was adjourned for tho purpose of taking it. 
At the poll the voting was ‘‘ for the motion” & 
“for the amendment '’; & at the close of it the 
chairman declared the motion to be carried, & 
no other amendment was allowed to be put :— 
Held: the amendment being a direct negative of 
the original motion, it was not necessary to take 
the poll on each; & no amendment could be 
brought forward after the close of the poll.— HK. v. 
Ropers (1863), 3 B. & 8S. 495; 32 L. J. M. C. 
163; 122 K. R. 1863 sub nom. R. v. Surrey JJ., 
71. T. $22; 27 J. P. 7093 sub nom. St. GILES, 
CAMBERWELL (CHURCHWARDENS) v. Surrey JJ., 
11 W. R. 362. 

5538. ——— j}—At a vestry meeting, a 
motion having been made & scconded that a rate 
be made, an amendment was proposed that it was 
not legal or expedient to make a church rate for 
the district. The amendment, & afterwards the 
original question, was put to the mecting: the 
first was negatived & the latter carried. A poll was 
demanded on the amendment only, & the vestry 
was adjourned for that purpose. On the day 
to which the vestry | been adjourned the 
chairman declared the state of the poll under the 
headings (1) the number for the amendment & 
against the rate, (2) the number against the amend- 
ment & for the rate, & declared the majority to be 
for the rate ; & then dissolved the necting without 
having put the original motion a sccond time : 
Held: the proceedings, though irregular, were not 
sufficiently so to vitiate the rate.—TIAkKs »v. 








reside, ' HuTron (1866), L. R.1 A. & K.270; 35 L. J. Keel. 


to the ° 


i; 315. P. 23; 12 Jur N.S. 1013. 

554. Right of chairman to have assessors.}] — 
The vicar presiding at a poll for church rates may, 
if he pleases, call in an assessor to assist him in 
deciding upon the objections taken to the votes.— 
R. ve. WAKEFIELD (VICAR) (1846), 7 L. T. O. S 
227; 10 J. P. Jo. 386. 

555. Election of disqualified person. |—ANTHONY 
v. SEGER (1789), 1 Hag. Con. 9; 161 E. R. 457. 
Annotations :—Consd. Adey v. Theobald (1836), 1 Curt. 

447; kK. «Sarum, Bp. (1916) 1 K. BB. 466. Refd. 
Campbell v. Maund (1856), 2 Har. & W. 467; Storey v. 
Colk (1848), 6 Notes of Cases Supp. 33; Weaterton vr. 
Davidson (1854), 1 Keo. & Ad. 385: St. Michael, Oxford 
(Churchwardens) v. Luff (1858), 7°W. It. 20; Tear 9. 
Freebody (1858), 4c. BN. 8. 228; It. o. St. Matthew, 
Bethnal Green Vestry (1875), 32 L. T. 558; Harrison v, 
Barrett (1876), Trist. 43; KR. v. Wimbledon L. B. (1882), 


fi, Right to and Demand of Poll. 


556. The right to a poll —Ineldent to election 
by show Of hands~-Election of parish officer.) — 


’ The right to demand a poll is by law incident to 
- the election of a parish officer bya show of hands. 


~~ 


At the election of a churchwarden of the parish 
of P. (subsequently to Vestries Act, 1818 (c. 69)), 
A poll was 
a sags hae present, who required 
d be en according to sect. 3 of 


demanded b 
that it sho 
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Sect. 7.—Constitution of the Church into parishes: 
Sub-sect. 4, C. (€) tt. & tit.) 


above Act (allowing plurality of votes to in- 
dividuals in respect of property), to which mode 
an inhabitant present objected. The poll was 
taken by plurality of votes, by which H. & G. had 
the majority ; they also had the majority at the 
poll, reckoning by single votes. Juring the poll, 
several parishioners protested against the mode 
of taking it, & did not vote. By scct. 8 of above 
Act, nothing in that Act is to change or affect the 
right or manner of voting in any vestry or meeting 
holden by virtue of any ancient or special usage 
or custom. By a local Act, vestrymen of the 


parish of P. are to be elected by ballot, by plurality | 


of votes, as under Vestries Act, 1818 (c. 69), 8. 3; 
elections of churchwardens are to be conducted 
in such manner as hath been usual in the same 


parish ; & overscers arc to be nominated by the ! 


vestry as may be done by parishioncrs in vestry 
in other cases. Before cither Act passed, & ever 
since, churchwardens were clected in P. by show 
of hands, no poll ever having been demanded :— 
Held: (1) assuming Vestries Act, 1818 (c. 69), 5. 3, 
to be inapplicable to the parish of P, G. & H. were 
duly elected, the irregularity in the form of de- 


manding the poll, if any, having been waived by . 


the poll being in fact taken without. objection from 
either party to there being a poll; & H. & G. 
having a majority on the poll according to cither 
way of reckoning the votes ; (2) sect. 3 of above 
Act was applicable to P.; for that the fact of no 
poll ever having been demanded did not show 
that the usage de facto in LP. excluded a poll, & 
the elections were, at the time of passing the local 
Act, subject to sect. 3 of Vestries Act, 1818 (c. G9), 
in the event of a poll being demanded ; (3) a poll 
may be demanded at an election of parish officers, 
after the chairman has declared the result of a 
show of hands.--CAMPBELL »v. MAUND (1836), 5 
Ad. & El. 865 5; 2 War. & W. 457; 1] Nev. & BP. KK. B. 
658; 1 Nev. & P.M. C. 220; 6 L. J. M. C. 145; 
111 BK. OR, 1304, lex. Ch. 

innaations;: -.ts to (1) Refd. Baker & Downing v. Wood 

(1837), 1 Curt. 507, fs to (2) 

(Churhwardens) 0 Luff (1858), 7 W. R. 20; RR. vo. Howe 

(1863), 33 LL. J. MC. 633 Roo. Wimbledon L. B. (1882), 

SQ. B.D. 450. ds fo (3) Consd, Story v. Colk (1848), 6 

Notes of Cases Supp. 33. Refd. Beechey ce. Quentory 

(1812), It L. J. Mx. 418; Wertorton rr. Davidson (1854), 

aan & Ad. $85; White o Steele (1862), 12 C. B. 

$2.1. T. O58, 

557, —-.-- Whether excluded by custom — No 
evidence of poll having been demanded.| —Camp- 
BELL tv. MAUND, No. 556, ante. 

558. ----— Conduct of elections governed by 
local Act.|-—CAMPBELL t. MAUND, No. 556, ante. 

559. --— Objection to churchwardens’ ac- 
counts.| --A vestry meeting was held for the pur- 


Refd. St. Michael, Oxford | 


' objection was made. 


N.S. 
KR. St. Matthew, Bothnal Green Vestry (1875), | 


pose of passing the churchwardens’ accounts; & . 
upon the motion being proposed that such accounts . 


should be allowed, an amendment was proposed 


by an inhabitant, who objected to certain items, | 


that such accounts should not be allowed. Upon 
this a show of hands was taken, when the chair- 


man declared that. the original motion was carried | 


Hereupon a poll was demanded, which the chair- 
man refused to grant :—Z/eld: he was wrong, & 


a mandamus was granted for the purpose of taking | : 
. 8 18, enacts, that 


such poll.—R. v. RoBinson, Ex p. OXFORD (1856), 
27L. T.O. 8.1103 20 5. P. 311. 

560. ye, een 
ment.|—-At a vestry, held under Vestries Act, 
1818 (c. 6M), for the purpose of electing surveyors 
of highways, of which public notice had been given, 
it was agreed that the vote should be taken by a 


' the whole parish ; 


ECCLESIASTICAL LAW. 


show of hands, leaving it open to any one to 
propose that the votes should be taken according 
to the statute. A. & B. were respectively pro- 
posed & seconded for the office of surveyor; &, 
on a show of hands, A. had a majority. It was 
then proposed & seconded, on behalf of B., that 
the votes should be taken according to the statute. 
No objection was made; & on the votes being so 
taken, B. had a majority, & was declared duly 
elected. A. then demanded a poll of the whole 
parish :—ZJ/leld: (1) the meeting having agreed 
to a poll being taken according to the statute, no 
one was entitled afterwards to demand a poll of 
(2) the election of B. was 
valid; (3) a mandamus for another mecting to 
elect would not lie.— KR. v. HILLInapon (VICAR, 
ETC.) (1852), 18 Q. B. 718; 19 L. T. O. S. 1843 


|16J. P. Jo. 374; 118 BK. R. 271. 


nN. vw. Cooper (1870), 39 
Oxford (Church- 


& 


Annotations :—-As_ to (t) Distd. 
L. J. Q. 2B. 273. fd. St. Michacl, 
wardens) v. Luff (1858), 7 W. BR. 20. 
561. —---.|—R. v. GooLE (INCUMBENT 

CHURCHWARDENS), No. 517, ante. 

See, also, No. 755, post. 

Enforcement of right—By mandamus. |---Sev 
No. 559, ante; & Nos. 566-569, post. 

562, --— —-~—- No practical injustice.|—R. v. 
GooLE (INCUMBENT & CHURCHWARDENS), No. 
547, ante. 

563. Time of demand —-After declaration of 
result of show of hands.|—CAMPBELL v. MAUND, 
No. 556, ante. 

564, ——-- During calculation of votes after 
abortive show of hands.!.-A vestry was duly sum- 
moned to consider as to the mode of raising money 
to pay for rebuilding the parish church. <A resolu- 
tion was moved & scconded that an application 
should be made to the comrs. of public works, to 
which an amendment was Inoved & seconded, 
that “ this vestry refuses to sanction the applica- 
tion.” It being difficult to tell the numbers on a 
show of hands, the chairman suggested that the 
names be taken down in writing, to which no 
The supporters of the 
amendment, however, seeing the numbers would 
be against them, one of them demanded during 
the reckoning that a poll be taken, & moved 
“that the vestry be kept open till Saturday.”’ 
The chairman refused to grant a poll, on the 
ground that there was a resolution pending & 
not disposed of :—Held: the poll ought to have 





: been granted, there being substantially a demand 


for it, & mandamus granted accordingly to the 
rector to re-assemble the vestry & grant a poll.— 
Jt. vw. WALTERS (1860), 24 J. DP. 421. 

565. Irregularity§ in demand — Walver.| — 
CAMPBELL v. Maunpn, No. 556, ante. 

566. Effect of refusal—Election imperfect.]— 
On the election of a surveyor of highways for a 
parish, the chairman of the vestry took a show of 
hands, but refused to allow a poll which was 
demanded. On an application on behalf of the 
person who appeared successful on the show of 
hands, the ct. granted a rule nisi for a mandamus, 
commanding the inhabitants to meet in vestry & 
take a poll, on the ground that theselection was 
imperfect.—£ar p. GRowsMITH (1841), 5 Jur. ; 551 
sub nom. Ex p. GROSSMITH, 10 L. J. Q. B. 359. 

56 -j—-Highway Act, 1835 (c. 50), 
‘if it shall be determined by a 











: majority of two-thirds of the votes of the vestry- 


Of whole parish — Effect of agree- ° 


men present at the meeting,’’ to form a highway 
board for the parish, it shall be lawful for the vestry 
to nominate & elect a certain number of persons to 
form the board. The majority of two-thirds of 
the vestrymen present at a vestry mecting of a 
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parish having voted for the appointment of such 
a board, a poll was demanded by the minority, 
which the chairman refused, & a board were then 
nominated & appointed :—Held: (1) a poll was 
demandable of common right; (2) the right was 
not excluded by the words of the statute ; (3) the 
board were therefore not duly clected.—R. v. 
How (1863), 33 L. J. M. C. 53; 9 L. T. 385; 27 
J. P. “173. 
Annotations :-—-As to (1) Consd. R. v Wimbledon L. B. 

(1882), 8 Q. 1B. D. 459. Refd. R.«. St. Matthew, Bothnal 
Green Veoury (1ST >): 39 J. 1. 502. 4a to (2) Consd. KR. v. 
Wimbledon L, B. (1882), 8 Q. B. 1), 459. 


568. Proceedings void—Church rate.j/— 
At a duly assembled vestry A. proposed a church 
rate of twopence in the pound, & was seconded by 
B., C. proposed, as an amendment, a halfpenny 
rate, & was seconded by D. On show of hands the 
amendment was negatived ; 
a poll, which the chairman refused ; the original 
motion was then put & carried on show of hands. 
I). demanded a poll, the result of which was that 
the original motion was carried by 43 to 42 :— 
Held: all proceedings subsequent to the refusal 
of the poll on the amendinent were null, & the ct. 
pronounced against the rate.—St. MICHAEL, 
OXFORD (CHURCHWARDENS) tv. LUFF (1858), 31 
].. T. O. S. 358 3 7 W. RR. 20. 

569. —— -|—(1) The only legitimate 
way in which a parish can express its desire to do 
an act is, by convening a vestry, & duly conducting 
the proceedings therein to their legal determina- 
tion, viz., by show of hands, or by a poll when a 
poll is duly demanded. (2) A meeting of vestry 
was held for the purpose of considering the pro- 
priety of purchasing an additional burial-ground 
for the parish of P. A resolution to that effect 
having been put & agreed to by the majority of 
those present, a poll was demanded, & refused. 
The resolution of the vestry was cormmunicated to 
the church building comrs., who thereupon 
authorised the parish to purchase the land & to 
levy rates to defray the expenses, under Church 
Building Act, 1819 (c. 134), 5. 25, & Church Build- 
ing Act, 1822 (c. 72), 8.26. Money was accordingly 
borrowed by the churchwardens, & a rate made. 
A parishioner declining to pay the rate, on the 
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(. then demanded . 


ground of invalidity, the churchwardens instituted . 


Sui the nao deee alee acces ies ) of the place where the poll was taken, a number of 


tion, stating that at the vestry a poll had been 
duly demanded, & refused. The judge of the 
Consistory Ct. having declined to admit this 
responsive allegation, the respondent appealed to 
the Ct. of Arches, by which ct. the decision of the 
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& afterwards made absolute on June 21, & then 
a writ of mandamus issued, to which E. made a 
return that he had obeyed the rule. E. had on 
June ‘6, before the rule was made absolute, given 
notice that he had refused the poll under a mistake, 
but would hold another vestry, & grant a poll, 
which he forthwith did:—Held: D. was not 
entitled to his costs of the rule & writ of mandamus, 
because on E.’s submission after the rule nisi was 
obtained, he had done all in his power to correct 
the mistake, & the further prosecution of the rule 
thee quite unnecessary.-—R. ©. Erry (1877), 42 
P36. 


iii. Dime, Place, and Duration. 


571. Time & place of holding-- Who may fix.]— 
R. vo. D’OYLY, RK. rv. HeDGErR, No. 498, ante. 

572. Place of holding -——Private property— 
Whether proper place—-Town Hall. |—-Notice having 
been given of a meeting in vestry for the purpose 
of granting a church rate, & that if a poll should 
be demanded, that a meeting would be imme- 
diately adjourned to the town hall. The meeting 
being held & a poll demanded, the chairman 
immediately adjourned the meeting to the town 
hall, where the poll was taken :—Held: (1) the 
proceeding was regular, no business having been 
interrupted by it, & the adjournment being part 
of the original appvuintment; (2) the town hall 
was not an improper place to take the poll, by 
reason of its being private property, no person 
having been prevented from voting on that 
account; (3) the time for taking the poll being 
limited to cleven hours, such time was sufficient 
if due diligence had been used, 785 persons being 
the greatest number proved to have voted on any 
occasion.— BAKER & DOWNING v. Woop 

turt. 507. 
Annotation :---.18 to (3) Folld. Westerton vt. Davidson (1854), 

1 Keo. & Ad. 385. 

573. ----- Convenient place—Late voters pre- 
vented from voting by crowd--Whether ground 
for mandamus.|—-Where at a vestry mecting a 
poll is: demanded, if the time & place for taking 
such poll are convenient, it is no ground for a 
mandamus to hold another vestry for the same 
purpose, that in consequence of the crowded state 


voters were unable tu give their votes. Voters 
should use diligence in voting, & if they hold back 
until a late period, & then in consequence of the 
crowd of voters, some of them are unable to vote 


| before the poll closes, this ct. will not assist them. 


ct. below was confirmed. Upon an application — 


to this ct. for a writ of prohibition, on the ground 
that the Judge of the Consistory Ct. had im- 
properly refused to receive the responsive allega- 
Gian anmnat wand Dinnnt..d 4+.. Anata pa in 
way IG ava DU UIT ssc. «there 
legal expression of the desire of the parish, & the 
responsive allegation ought to have been admitted 
to pruof in the ecclesiastical ct. (3) An appeal 
from the Consistory Ct. to the Ct. of Arches is no 
; application for a prohibition.—WHITE 

(1862).12 C. BL. N.S. 383: 310. 5. C. P. 


oo ws wore Washer Lewes SUES WERe LALFERUAUPER SUE pede be WE 
ions fe ee see. L. 239; Rippin tv. Bastin (1869), 
570. Costs.}|—E., the vicar of a parish, 

at an election of churchwardens, refused to grant 

a poll demanded by D., one of two candidates. 

rule nisi for a mandamus was obtained on June 11, 
J.—VOL. X1x. 








Semble: when it is publicly announced by the 
chairman that the poll will continue for a certain 
length of time, he has no power to prolo. 

R. v. SUTTON, LANCASHLIR& (Ctarrazesauw asa 


rohibition ; | OVERSEERS) (1804), 20 J. 


ad been no . 


574. Duration-.- Reasonable period.| -— I. v. 
WINCHESTER, BISHOP'S COMMISSARY Count, N 
510, ante. 

575. -—-— What perlod is reasonable --Number 


' of voters.|—BAKER & DOWNING v. Woon, No. 


A . 


572, ante. 


576. -—-----—-- Electors prevented from voting.] 
The 
| that 


the poll should close at seven o'clock, which was 
accordingly done, & thereby some qualified electors 
were prevented from recording their votes. 
Election void.—WESTERTON v. DAVIDSON (1854), 
1 Ecce. & Ad. 385. 

577. Whether alleged customary period 


db 
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Sect. 7.—Constitution of the Church into parishes: 
Sub-sect. 4, C. (e) 1. & iw., D., B. & F. (a) 
& (b).] 

reasonable—How ascertained.|-—R. v. WINCHESTER, 

Bisnor’s COMMISSARY Court, No. 510, ante. 

578. Grounds for closing —- Whether riot 
or disturbance.]—Ii. v. AsTON-JUXTA-BIRMING- 
HAM (Recron) (18438), 1 L. T. O. S. 313. 

579. ——-—.]|—The chairman of a 
vestry mecting, held for the purpose of taking a 
poll for the election of a churchwarden, has no 
power to close the poll on account of disturbance.— 
R. v. GRAHAM (1861), 25 J. P. 4837; 9 W. R. 738. 

580. Right of chairman to prolong.|—R. 
» SuTTon, LANCASHIRE (CHURCHWARDENS & 
OVERSEERS), No. 573, ante. 

581. Discretion of incumbent.]—-A 
vestry meeting of the parish of 11., of which mect- 
ing notice had been posted on the church door, 
was held for the clection of churchwardens. The 
rector nominated one churchwarden, & there were 
two candidates for the office of parishioners’ 
churchwarden, one being the existing church- 
warden, & the other a candidate put forward by 
a palty dissatisfied with the administration of the 
parish charities. The show of hands was in 
favour of the last-named candidate. The poll 
was closed by the rector at five o’clock on the day 
of the election, when there appeared a majority 
of votes for the existing churchwarden. The 
validity of the election was questioned by a rule 
for a mandamus to the rector & churchwardens, 
to hold a new clection :-—Held ; (1) the closing of 
the poll was a matter in the discretion of the 
rector, Which had not been shown to be un- 
reasonably exercised ; (2) it had not been shown 
that, had the poll been kept open, the result of 
the clection would have been different ; (3) there 
had been too great delay in questioning the 
election. Rule discharged.—R. v. HANDBOROUGH 
(CHURCHWARDENS) (1877), 37 L. IT. 400; 41 J. P. 
$07. 

582. ——— Poll improperly closed-— Costs of 
mandamus for new election.]|—Whiere the ct granted 
a mandamus to a vicar & churchwarden to proceed 
1o the election of a churchwarden, on the ground 
that the vicar had improperly closed the poll, but 
no corrupt motive was imputed to defts. & prose- 
cutor failed at the clection, the ct. refused to make 
defts. pay the costs of the mandumus.—R. v. 
ASTON (VICAR & CHURCHWARDEN) (1844), 2 
lL. T. O. S. 368; 8 J.P. Jo. 120. 

583. -———- — -]—Where a poll was closed 
too suuon, the main cause of it being a great dis- 
turbance caused by the agent of one of the candi- 
dates, who also succeeded in getting a auandamus 
for a new election, the ct. refused to give costs of 
the mandamus against the churchwardens, on the 

round that the party who obtained it was chiefly 
lamcable.— R. v. GRAHAM (1862), 26 J. P. 103. 


























iv. Voling. 

584. Who entitled to vote — Qualified inhabi- 
tants—Though not present at show of hands.]— R. 
v. LAMBETH (RECTOR), No. 548, ante. 

585. Scrutiny — Whether demandable as of 
right.|—R. +. HAMMERSMITH (Vicak & CHURCH- 
WARDENS), No. 512, ante. 


D. Under Local Laws or Customs. 

586. Effect of custom as to assessment of 
property—Plurality of votes.|— By Vestry Act, 
1818 (c. 6¥), s. 3, persons rated to the poor in 
respect of any annual rent, profit or value, not 
amounting to £60, shall be entitled to one vote 
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& no more at vestry meetings, & to an additional 
vote in respect of every additional £25, to which 
they shall be rated, not exceeding six votes in the 
whole. Where, however, in the parish of St. M. 
the poor rates had, according to ancient custom 
been always assessed without regard to the 
annual value of property in the parish, but 
according to the supposed ability of the person 
assessed :—Held: persons so rated were not 
within the benefit of sect. 3 of the above Act, as 
to the plurality of votes, although assessed in 
respect of property exceeding £50 in amount.— 
NIGHTINGALE Vv. MARSHALL (1828), 2 B. & C. 313 ; 
3 Dow. & Ry. K. B. 549; 2L. J. O.S. K. B. 43; 
107 BE. R. 400. 

587. Local Act—Election of guardians—Effect 
of Vestries Act, 1818 (c. 69)—Plurality of votes.]— 
A local Act passed before Vestries Act, 1818 (c. 69), 
for the regulation of parish vestries, created the 
office of guardians of the poor for a particular 
parish, & enacted, that vacancies should be 
annually filled up by the rated inhabitants as- 
sembled in the vestry room, who should elect 
persons in the room of those going out :—Held: 
after the passing of the above Act the inhabitants 
ought to be allowed in such election the number 
of votes, in proportion to their respective assess- 
ments, defined in the latter Act; for the local 
Act did not give this vestry such a peculiar con- 
stitution as to bring it within sect. 8 of the above 
Act, which preserved to vestries holden under any 
special Act, the powers & rights of voting which 
they previously enjoyed.—R. v. St. J AMEs, 
CLERKENWELL (CHUPCIIWARDENS) (1834), 1 Ad. 
& 1.317; 3 1.3.M.C. 993; 110 KB. R. 1226. 

588. —-~ Trusteeship of church funds — 
Erection of house for minister—-Mandamus to 
account on application by minister.|—A local Act 
provides, that if there should be a surplus from 
fees & payments received by vestry of a parish on 
account of certain district churches, the surplus 
should be put aside by the vestry to form a fund, 
to erect a residence for the minister. A mandamus 
was granted against the vestry to return the 
accounts relating to a church on the application 
of the minister, when there were affidavits both as 
to the existence & non-existence of a surplus.—- 
R. v. St. MARYLEBONE VESTRY (1838), 2 J. P. 344. 

589. Election of officers— ‘‘ Most proper 
& convenient ’’ method—Power to select.|—A 
local Act enacted, that at a vestry mecting to be 
held on Easter Tucsday in every year, all the 
vacancies in the list of governors & guardians of 
the poor should ‘ be filled up by poll or ballot, 
or in such way of election as should be deemed 
most proper & convenient.”’ At a vestry meeting 
held accordingly, the mode of election pursued was 
as follows: Two candidates were proposed for 
each vacancy; on a show of hands being taken, 
the one, in whose favour it appeared to be, was 
declared elected; & then two other candidates 
were proposed for the next vacancy; & so on, till 
all the vacancies were filled up. One of the 
rejected candidates demanded a poll of the in- 
habitants of the parish. which was mefused by the 
chairman, who proceeded to complete the elections 
according to the mode above described :—Held: 
{1) this mode of election could not be sustained ; 
(2) it, was the meeting itself, & not the chairman, 
which was to pronounce what was the ‘‘ most 
proper & convenient" mode of election; the 
right to determine the mode of election being 
limited to a choice among such modes as might 
best fulfil the object of the section, which was to 
secure the filling up of the vacancies by a real 
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election made by the inhabitants in vestry as- | 
sembled.—R. v. St. MARY NEWINGTON (GOVER- | 
nors & GUARDIANS) (1848) 6 Dow. & IL. 162; ; 
Cripps’ Church Cas. 117; 2 Saund. & ©. 303; 17 © 
L. J. Q. B. 220; 11 L. T. O. S. 205; 12 Jur. O18. 
Select vestries.|—See Sub-sect. 4, F., post. 


E. In New Parishes. 

590. Quorum — Majority must be hire 
The comrs. for building & enlarging churches 
having, pursuant to Church Building Act, 1818 
(c. 45), & a local Act, appointed 26 persons to be 
a select vestry, for the care & management of a 
church, & all matters relating thereto :—Held: 
in order to constitute a good assembly of the select | 
vestry so appointed, there must be present a 
majority of the number named in the appointment ; 
&, therefore, a rate for the repair of the church, 
made at a meeting where there was not such a 
Majority, was illegal, & payment of such a rate 
could not be enforced in the ecclesiastical ct.— 


BLACKET v. BuizaRp (1829), 9 B. & C. 851; 4 
Man. & Ry. K. B. 641; 2 Man. & Ry. M. C. 309 ; 


109 EK. R. 3173 sub nom. FREEMAN v. MEYMOTT, 

BLACKETY v, BLIzARD, 8 lL. J. O. 8S. K. B. 85. 

Annotations :-—Retd. kh. ¢. Fenton (1841), 1 Gal. & Dav. 17; 
Rh. or. Christchurch Overseers (1857), 26 L. J. M. C. 68; 
HR. 9. Leeds JJ., Exc p. Binns (1906), 95 L. ‘T. 916. Mentd. 


Hall v. Maule (1838), 7 Ad. & Kl. 721; Attenborough v. 
Kemp & Page ( 


© 1860), 6 Jur. N. S. 1354; HR. v. Chester, 
Bp. (1901), 17 T. L. KR. 533. 

591. Notice of meeting-—-Three clear days after 
publication on Sunday unnecessary.| —(1) By 
Vestries Act, 1818 (c. 69), no vestry or mecting of 
inhabitants in vestry of or for any parish shall be 
holden until public notice shall have been given 
of such vestry, three clear days at least before the 
day to be appointed for holding such vestry, by 
the publication of such notice on the parish church 
or chapel on some Sunday during or immediately 
after divine service, & by fixing the same, fairly 
written or printed, on the principal door of such 
church or chapel :—Held: this statute does not 
apply to a vestry of an ecclesiastical district 
formed under the Church Building Acts. 

(2) Where, therefore, notice of a vestry to choose 
a churchwarden for such an ecclesiastical district 
was given on Cood Friday for the following 
‘Tuesday :—Held: such notice was good.—R. v, 
Barrow (1869), L. R. 4 Q. B. 577; 10 B. & S. 
O74; 20 L. T. 760; 33 J. P. 487; 17 W. RK. 928. 


FE. Select Vestries. 
(a) In General. 
592. Power to constitute.] — Birrry v. BANNER, | 
No. 169, ante. 
593. Notice of meeting——Omission to notify one | 
member—Whether meeting invalidated.}-—T'o an | 
action of trespass for an assault, defts. pleaded . 
that they were overseers of the poor, & that a 
select vestry of the parish was duly assembled & | 
holden in a certain school room within the parish, 
& that defts., as overseers, were present; that | 
pitf. unlawfully entered the room, & defts. ex- . 
pelled him; it was proved that one of the five | 
members who constituted the select vestry, had | 
not been summoned, or received any previous | 
notice of the meeting :—Held: the plea was not | 
proved, as the meeting was not a legally coun- | 
stituted vestry, so as to support the allegation, ' 
that the selected vestry was duly assembled.— 
Dosson v. Fussy (1831), 7 Bing. 305; 2 Man. & | 
Ry. M. C. 470; 5 Moo. & P. 112; 9 L. J.0.8.C.P. . 
72; 131 E. R. 117. 

594. Appointment of members -—— Appointment . 
by justices after election by parishioners— Whether 


a 
ee 
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discretionary.]|—-The justices have no discretionary 
power as to the appointment of persons nominated 
& elected by the parishioners as members of the 
select, vestry, under Poor Relief Act, 1819 (c. 12), 
s. 1, but are bound to appoint those whose names 
are returned to them; cven though a person 
returned may hold an office, the duties of which 
may be inconsistent with the duties of a sclect 
vestryman, as if he be a magistrate acting within 
the district in which the parish lies.—R. v. KENT 
JJ. (1834), 40. J. M. Cc. 7%. 

595. —-—- Member holding office inconsistent 
with duties as vestryman.]—Rh. v. Kent JJ., No. 
504, ante. 

596. Application for faculty—-Whether resolu- 
tion of select vestry necessary. ]— RICHMOND (VICAR) 
& St. Marruras, RICHMOND (CHAPELWARDENS) VU. 
ALL PERSONS HAVING INTEREST, ETC., No. 2859, 
post. 


(b) By Custom. 


597. Custom for select vestry--Whether good.]| 
—BATT v. WATKINSON (1690), 2 Lut. 1027; 125 
KH. R. 572. 

598. ——_— ——— Indefinite numbers of members 
—-Members co-opted.|—A custom that there shall 
be a select vestry of an indefinite number of per- 
sons, continued by election of new members made 
by itself, & not by the parishioners, is valid in 
law. Semble: it must be part of such custom 
that there should always be a reasonable number, 
& that the reasonableness of the number must be 
decided with reference to long established usage, 
& to the population of the parish ; such a custom 
having existed from time immemorial in a parish. 
—GOLDING v. FENN (1828), 7 B. & CO. 753; 1 
Man. & Ry. K. B. 647; 1 Man. & Ry. M. C. 363 ; 
6L. J.O0.8. K. 1.178; 108 E.R. 909. 


| Annotation :--—Mentd. Lt. v. Staffordshire JJ. (1887), 1 Nov. 
& bP. K. B. 260. 


599. ——— Proof of custom —Pleading.]—Berny 
v. BANNER, No. 160, ante. 

600. Constitution——-Proof—-Number of vestry 
alleged to be certain.|—--BERRY v. BANNER, No. 169, 
ante. 

601. ——— Number of vestrymen alleged to be 
indefinite—-Whether valid. | —GoLbpING v, Finn, No, 
508, ante. 

602. -—-- Co-option of new members by 
existing members——-Whether valid.|—GoOLDINU v. 
FunnN, No. 508, ante. 

603. -—— New members elected from 
limited class only.|—-By ancient custom a select 
vestry was to consist of the rector, churchwardens, 
& those who had served the office of upper church- 


et 


' warden, & other parishioners to be elected by the 


vestrymen, The practice in modern times had 
been to elect as vestrymen those parishioners 
oily who had been fined for not serving the cfilice 
of upper churchwarden :—Held: they were good 
vestrymen.— R. v. BRAIN (1832), 3 LB. & Ad. 614; 
1L.J.M.C. 53; 110 FE. i. 224. 

604. ——-— Appointment of additional members 
by parishioners.|-——Although a parish be governed 
by a select vestry by prescription, & confirmed by 
local Acts, the parishioners bave a right to exercise 
the powers of Poor Relief Act, 1819 (c. 12), in all 
matters not interfering with the previous powers ; 
& for that purpose they mnmay appoint additional 
select vestrymen.—R. v. ST. ARTIN-IN-TH KE 
FIELDS (CHURCHWARDENS & OVERSEERS) (1832), 
34. & Ad. 907; 1L. J. M. C. 963 110 E.R. 383. 

605. ——— Evidence of custom.}—In the parish 
of S., in London, there was a sclect vestry, con- 
sisting of the parson & those persons who had 
served the office of churchwarden, or paid a fine 
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Sect. 7.—Constitution of the Church into parishes: 
Sub-sect. 4, F. (b), (c) & (d) & G.; sub-secis. 5 


for not doing so; & by this body the church- 
wardens were elected. From the earliest records 
of the parish, commencing in 1648, it appeared 
that a fresh churchwarden was annually clected 
to serve the office of junior churchwarden, & the 
cee churchwarden for the preceding year 

ecame the senior churchwarden for that year. 
This custom had been acted upon from the year 
1648 up to the great fire of London, when two 
persons acted as junior & senior churchwardens 
during five years; the custom was then renewed 
& acted upon up to the year 1734, & during the 
interval from that year to 1775 there were no 
records; from the latter year to 1824 the same 
course was pursued, with four exceptions. Upon 
a case, on which it was agreed that the ct. should 
have the power of drawing inferences in the same 
manner as a jury :—Held: there was a custom 
that a parishioner, not a member of the select 
vestry, should be elected every year to serve the 
office of junior churchwarden, who in the next 
ensuing year should succeed to the office of senior 
churchwarden, & at the expiration of that year 
should become a member of the select, vestry, by 
which means its members would be supplied; & 
the election of G., a member of the select. vestry, 


who had served previously the offices of junior w | parish was confided to a select vestry, consisti ng! 


senior churchwarden, to serve the office of junior 
churchwarden in 1844, was void.—-GiIBBH 2x, 
FLIGHT (1846), 3 C. B. 5813 161. 3. M,C. 73; 
8$L.T. OLS. 213; 11 Jur. 103 136 KB. R. 232. 


Annotation :--Mentd. Newbold +. Coltman (ib-0), 16 | : 
L. 'T. O. 8. 488. ‘ordinary vestry. 


606. Powers. Proof of custom to elect church- 
wardens—--Admissibility o: evidence.) — Berry v. 
BANNER, No. 109, ante. 

607. --—- To elect another select vestry. Under 
Poor Relief Act, 1819 12).|-- A select vestry for 
the management of the parish affairs existing by 
ancient custom, cannot elect. another select. vestry 
for the management of the poor within the above 
Act.— R. ov. WOODMAN (1821), 4B. & Ald. 507; 
106 KH. OR. 1023, 

Annotation :-—Refd. Ri. r. St. Bartholomew tho Creat. (1831), 

21. & Ad. 506, 

608. --— Whether vestry within Poor Rellef 
Act, 1819.|—-T'o a mandamus calling on church- 
wardens & overseers to summon a meeting for the 
purpose of establishing a select vestry for the 
concerns of the poor, pursuant. to the above Act, 
a return was made, stating that there was by 
custom, an ancient vestry in the parish, which had 
from time immemorial consulted & deliberated on 
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of St. Giles in the Fields was divided under 
certain Acts of Parliament into two parishes, 
St. Giles in the Fields & St. George, Bloomsbury, 
which were made separate & distinct for all pur- 
poses except as to church, highway, & P- , : 
* separate vestrymen were appointed for the new 
parish. By local Acts for regulating the affairs 
of the joint parishes of St. Giles & St. George, & 
of the separate parishes of St. Giles & St. George, 
the vestry of each parish was to be composed of 
42 persons, besides the rector & churchwardens, 
elected by the vestrymen duly qualified ; each 
vestry was to appoint its own churchwardens & 
auditors & make its own church rates, & to manage 
some other affairs of the separate parish; & the 
vestrymen of the two parishes were to be the 
joint vestry of the parishes, & to appoint overseers 
& directors & other officers to manage the relief 
of the poor of the joint parish, to make its poor 
rates, & to exercise other powers relative to the 
oor & concerning the parishes jointly. Questions 
before the joint vestry were to be decided by a 
majority of the vestrymen present :—Held: the 
parishioners of one of the parishes could not 
separately adopt the provisions of the above Act 
for the election of their own vestry.—R. v. LAsSsET 
(1851), 17 Q. B. 332; 117 BK. R. 1807. ! 
611. Voting--—Statutory majority —Constructio 
of Act—Members present but not voting.) — By a' 
local Act, the management of the affairs of 


of an indefinite body. The Act provided that the‘ 


‘vestry at their meetings, ‘or the major part of 


such of them as shall be assembled at such meet-' 
ings,’’ might do whatever could be done by an 
By a subsequent Act, power 


‘was given to the vestry “ or 


‘ rate, 


them ” to appoint & dismiss co : 
rate. BB. was appuinted a collector of the poo 
A charge being brought against. him, 4 
mecting of the vestry was duly convened tc 7-7 
sider. ‘The vestry then consisted of eight: 
sons; 35 attended the meeting. A motion b: 
made to dismiss B., sixteen voted for it, & ele 
voted against it. It was declared to be carried . 
& B. was dismissed :—Held : although the motion 
was curried by a majority of those voting, yet, 
not. being carried by a majority of those present, 
it. was not carried by a majority of those assembled : 
the vestrymen declining to vote not. being con! 


| sidered in point of law absent ; consequently, th 
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parochial matters, & acted as a select vestry for | 


the concerns of the poor; & that they had im- 
memorially been accustomed to perform the duties 
imposed on select. vestries by the statute :—Held : 
the return was bad, since the statute imposes some 


duties, as the management of money raised by ' 


poor rates, & making orders for the government 
of overseers, which could not have existed before 
Poor Relief Act, 1601 (c. 2).—R. vr. Sr. BaRTHOLO- 
MEW THE GREAT (1831), 2 B. & Ad. 506; 109 
K. R. 12380. 

609. Rights of parishioners under—Exercise of 
powers under Poor Relief Act, 1819 (c. 12).)—I. v. 
St. MARTIN-IN-THE-FIELDS (CHURCHWARDENS & 
OVERSEERS), No. 604, ante. 


(c) Under Local Acts. 


610. Adoption of Vestries Act, 1831 (c. 60)— 
Joint vestry for two parishes.}|—The ancient parish 


od 


— = ee 


dismissal was not. effectual.— R. vo. CHRISTCHORCE 
OVERSEERS (1857), 7 KE. & 3.4095 27 L. 7. M. OG 
23; 290L 7.0.8. 8283 210. P2533 5 3 Jur. NL & 
10713; 5 W. R. 755; 119 KK. R. 12900, Ex. Ch. 
Provision of burial grounds under Burial Acts.]-: 
See Bunian, Vol. VII., p. 541, Nos. 206, 207. 


(d) Under Vestries Act, 1831. 
612. Whether parish ‘‘ divided into districts.’’}-. 


: A parish is not ‘* divided into districts for eccles 


4 
t 


astical or other purposes "’ within sect. 22 
Vestries Act, 1831 (c. 60), where a small portic 
of the parish is annexed to a chapelry created , 
an adjoining parish, or where the parish has ber 
for the convenience of collecting the poor rat, 
4:---2 into four districts, which districts ha, 
been adopted by the returning officer of a boroug, 
within which the parish is situated, for the purpo: 
of taking the poll at an election for members 

arliament.—RH. v. ST. PANCRAS (CHURCHWARDE® 
(1834), L Ad. & El. 80; 3 Nev. & M. K. B. 42, 
2 Nev. & M M.C.281; 3L.5.M.C.90; 110 KB. 
1138. 


Annotations -——Mentd. R. v. Hertford College (1878) 
Q. B.D. 693; HK. e. Soutter, (1891) 1 Q. B. 57. 
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(1663), 1 Lev. 112; 83 E. R. 323 


\ ; sub nom. Bis 
v. Hot, 1 Sid. 158. 


(b) Appointment. 
218. By whom appointed.]——SurTron’s Caspr, 


No. 213, ante. 
2 (1627), Palm. 


: |—GLANVIL’S CASE 

450; 81 BE. R. 1166. 

220. Qualifications.]—GLANVIL’s CASE (1627), 
Palm. 450; 81 K. R. 1166. 

221. Examination as_ to.] 

Cask, No. 213, ante. 

222. Appointment of two jointly —- Whether 
valid.|— Judicial office may be granted to two; 
but if one dies, it shall not survive, unless said to 
the survivor.—JONES v. Brau (1691), 4 Mod. 
Rep. 16; 12 Mod. Rep. 10; 1 Show. 288; 87 
E.R. 236 3 sub nom. Jones v. Pua, 2 Salk. 465 ; 
sub nom. JONES v. Brew, Carth. 213. 

Annotations :—Refd. Trewlawney +. Winchester, Bp, (1757), 
1 Burr. 219; Bell v. Holtby (1873), L. BR. 15 Kq. 178. 
223. Appointment with reservations—Whether 

valid.|—A grant of the office of vicar-general, with 

a reservation to the bishop, is void..—ANON. 

(1705), 11 Mod. Rep. 46; 88 E.R. 874. 

224. Reservation of certain causes.} 
—LBy letters patent appointing a chancellor for 
a diocese the bishop gave him power, in the 
absence of the bishop from his Consistory Ct., to 
determine certain causes, ‘' Nevertheless first 
consulting us & our successors, & having our con- 
sent in case either party carnestly crave our 
judgment.” A suit was promoted for the removal 
of certain ornaments from a church in the diocese, 
& the respondents in their reply asked that the 
bishop should be first consulted & his consent 
had, & carnestly craved his judgment. The 
chancellor heard the suit, & delivered a judgment 
in which he held that he had jurisdiction & dealt 
with the merits of the case. It appeared from the 
judgment, though not so stated in terms, that he 
had not consulted the bishop or obtained his 
consent either to the hearing of the suit or the 
terms of the judgment. On appeal from a refusal 
to direct the issue of a writ of prohibition :-— 
Held: the limitation in the patent was not 
illegal ; it did not relate to procedure, but had 
the effect of excluding the jurisdiction of the 
chancellor over the excepted causes 3; the absence 
of jurisdiction sufficiently appeared on the face 
of the proceedings; & as the objection to the 
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hearing of the suit by the chancellor had not been , 
abandoned or waived, a writ of prohibition should | 
insue.——R. v. TRIsTRAM, [1902] 1 K. B. 8165; 71° 


L. J. K. B. 418; 86 L. T. 615; 50 W. RR. A775 
18 T. 1. Ht. 406, C. A. 


Annotations :—Reld. Smythe v. Wiles, [1921] 2 K. B. 66; — 


St. Magnus, cte. Parochial Church Council ve. 
Diocese Chancellor, [1923] P. 338. 


See, also, No. 2768, post. 


Lundon 


(c) Jurisdiction. 

225. Issue of commission to tax parishioners— 
For repairs of church.)—The chancellor 
the diocese cannot grant a commission to tax 
parishioners for the repairs of the church.— 
ANON, (1674), 1 Freem. K. B. 286; 89 E. R. 206. 

id generally, Part VII., Sect. 3, sub-sect. 5, 
post. 

226. Where separate commissary appointed-— 
Archdeaconry of Buckinghamshire.] — (1) The 
chancellor of Lincoln cannot exercise jurisdiction 
within the jurisdiction of the Archdeacon & 
Commissary of Buckinghamshire. 

(2) Commissaries are ancient officers & were 
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cellors or vicars-gencral, as for the benefit of the 

subject, that justice might be done them near 

home (Sir GrorRGE LEE).—-HILLYER v. MILLIGAN 

(1754), 2 Lee, 8. 

Annotation :—Generally, Refd. R. v. Tristram, [1902] 1 
K. B. 816. 

227. In what capacity exercised—aAs representa- 
tive of bishop.]-—— THORPE v. MANSELL (1810), 1 
Hag. Con. 4, n. 

Annotations :—Retd. Prankard v. Deacle (1828), 1 Hag. 
Kee. 169; RK. v. Canterbury, Archbp., [1902] 2 K. B. 503; 
Bowman t. Lax, (1910) P. 300. 

228. ——— .]—StT. SHPULCHRE (VICAR) v. 
St. SEPULCHRE (CHURCHWARDENS), No. 747, poste 

229. Improper exercise of jurisdiction—Liability 
in damages.|—(1) An action upon the casc was 
held not to lie against the vicar-general of the 
bishop for excommunicating pltf. with the greater 
excommunication, for contumacy in not taking 
upon him administration of an intestato’s effects, 
to whom pltf. was next of kin, & had intermeddled 
with the goods, ctc., although the citation by 
which pltf. was cited was void, by reason that it 
required him to appear & take administration, 
ete., without leaving him an option to renounce 
it, & the proceedings thereupon had been set 
aside upon appeal; for the vicar-general had 
jurisdiction over the subject-matter, viz. the 
granting administration, & there was no malice. 

(2) This action is not muintainable if the 
ecclesiastical ct. had a general jurisdiction over 
the subject-matter, & that it} had gencral juris- 
diction over the subject-matter, & in regard to 
some of the particulars mentioned in the citation, 
there can be no doubt. I accede however to the 
decision of the Ct. of Delegates that this citation 
must be considered as a nullity. It lias left no 
election to the party cited but obedience to its 
requisitions (LORD ELLENBOROUGH, U.J.).—ACKER- 
LEY v. PARKINSON (1815), 3 M. & S. 411; 105 
H.R. O05. 
zinnotations :--As to (2) Refd. Martin. v. Mackonochio 

(1879), 4 Q. D. 1. 607. Generally, Mentd. Mrittain v. 

Kinnaird (1810), 1 Brod. & Bing. 432; Palater v. Liver- 

pool OL Gas Light Co, (1836), 2 Har, & W. 233 


; Wingate 
v. Waite (1840), 6 M. & W. 739; Watson vo. Bodell (1845), 
1i M. & W. 57; Pease v, Chaytor (1863), 3 Bb. & 8S. 620. 





230. In particular dioceses — Chichester.] -— 
Davey v. LINDE, No. 2768, post. 

231. ——--- Lincoln—Archdeaconry of Bucking- 
hamshire.) —-JLILLYin v. MILLIGAN, No. 226, ante. 

232. —---- London---To license to lecture.|— 


Sauruov. LOVEGROVE, No, 155, ante. 

238. How lost—Bishop interested in cause.|— 
It is no ground for prohibiting a cause before the 
chancellor of a diocese in the Consistorial Ct. of 
the diocese, that the bishop of the diocese is 
interested in the cause.—-#2 p. MEDWIN (1853), 1 
EK. & BK. 60903; 17 Jur. 1178; 118 EB, R. 5663 etd 
nom. RAWLINSON v. MEDWIN, Lz p. MEDWIN, 22 
L. J. Q. B. 160s sub nom. RAWLINSON v. MEDWIN 


' & Hurst, 21 lL. T. O. 8S. 53 sub nom. RAWLINSON 


' Annotations : — 
of | 


~~ 


v. MEDWIN & WEsT, 17 J. DP. 106. 


Lue v. Flack, (1806) P. 138; I. ». 
K. B. 816. Mentd. Fase v. Lee (1873), 


ld. 
Tristram, (1902 d 1 
: Ss 135; HR. v. Taunton Curpp. (1887), 


Lh. KK. 4 A. & 
TL. R. 87. 


(d) Termination of Office. 
234. By removal -—Whether capable of removal.] 
—SUTTON'S CASE, No. 215, ante, 
235. ———.|—-JONES v. LANDAFE (BP.), 
No. 214, ante. 
236. --— Grounds for.}—SuTrron’s Casg, No. 





| 215, ante. 


instituted, not so much for the ease of the chan- : 


J.—--VOL. XIX. 





237. ——--.] —GLANVIL’S CASE (1627), Palm. 
450; 81 E. R. 1166. 


R 
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Sect. 5.—Constitution of the Church into dioceses: | person shall, in his own name, or in the name of any 
Sub-sect. 3, A. (d), B. (a) & (b) & C.) other person, make, do, act, exercise, or perform 


238, By death of one of two Joint holders— | 27Y act, matter, or thing whatsoever, in any way 


he appertaining or belonging to the office, function, 
rae yt ie ne peter cg, ar 4 a a | OF practice of a proctor, for or in consideration of 


: ‘at : d, or with a view to par- 
sentence in the spiritual ct. of fine, imprisonment, | 2“Y &4!), fee, or reward, 

& deprivation, ior bribery in the office of chancellor | ticipate in the benefit to be derived rans 
of a province, discharges not only the sentence ey ee ek ovr cts cr £50 hout 
but the consequent disabilities —BENNET v. | Fy admi att yrs ap aang 2 oti er a han: dhe 
EAsEDALE (1626), Cro. Car. 65; 79 BE. R. 651. CG: CONSUUINg Wene CWO BeCuOns TOgeUner, sale 
Annotation 2 renta’ Hay v. London Towor Division JJ. | 2cts intended by the latter section to be prohibited 
(1890), 24 Q..B. D. 561. were those which were legally incident to the office 
of a proctor; not those which, though usually 
B. The Registrar. performed by him, were not of right incident to his 
kay are Genera: ony Therefore, a registrar of an ecclesiastical 

240. Nature of office—Whether within Sale of | ,¢. who, in cased where there waa no testanien 
Offices Act, 1552 (c. 16).|—TREVoR’s CASE, No. contest, had prepared the documents, & rata 


212, ante. ‘ acts necessary, for obtaining letters testamentary, 
241, -—-— _Freehold.)—(1) ‘The registrar of @ | & probates of wills, & other similar matters, had 
spiritual ct. cannot sue there for his fees. not thereby subjected himself to the penalty 


(2) Lhe office of registrar or archdcacon is & | imposed by sect. 10.—STEPHENSON v. HIGGINSON 
freehold (Lot, C.J.).— BALLARD v. GERARD (1851), 3H. L. Cas. 638; 10 FE. R. 252, H. L. 
(1702), 12 Mod. Rep. 608; Holt, K. B. 5963 | Annotations —Generall , Refd. Law Soc. of United Kingdom 
1 Salk. 3833; 88 It. KR. 15583; sub nom. POLLARD v. Shaw, Samo +. Waterlow (1882), 51 L. J. Q. B, 249. 

. GE Ld. Raym. 703. Mentd. income Tax Special Purposes Comrs. v. Pemsol, 
y mlaea : to (1) Reid, Shepherd v, P 1862 11891] A. ©, 531. 
mien J; Gp tb, Veto v. Poruweo (1876), eh. su. rae nit Kicherer a rage et Sy tA — 
3. Gencrally, Menta. v. Colchester Corpn., )» | Appointment of insufficient deputy by infant.|— 
lL. ies — P. 476; Lawrence v. Hitch (1868), L. R. 3 | Youna v. Fower, No. 242, ante. 





242. Appointment—In __ reversion — Whether 
valid.J|— (1) A grant by the bishop of the office 


of a diocese, in reversion after the death of the | 249, Nature of office—Whether within Sale of 
tenant for life, to an infant of eleven years of age, | Ofees Act, 1551 (c. 16).}—LAKE v. PRIGEON 
exercendum per se vel deputatum sufficientem, is | (1633), Nels. 27; 21 E. R. 781. ; 
good, notwithstanding the infancy ; but if he! ‘959. Held at will.|—A/andamus lies for 
make an insuflicient deputy, it is « forfeiture of | the principal registrar of the Archbishop's Ct. to 
the office. eee admit & swear his deputy, but it will not lie for 
(2) The office o: registrar of a diocese or any | the deputy himself, he being an officer at will. 
other office usually granted for life in possession | )¢ Jies notwithstanding that this is a spiritual 
or reversion may be granted in reversion by every | office. ‘The writ need not aver that the person 
bishop; & if conlirmed by the dean & chapter | to whom it is dirccted, is the person to whom it 


will bind his successors.—YOuNG v. FOWLER | appertains to admit & swear.—R. v. W 
¢ 1 € 4 — ° e ARD | 
(1639), Cro. Car. 655; March, 38; 79 E. BR. 1078. o Sirk, $93; 1 Barn. K. B. 294, 380, 411; ice 
Annotations :— As to (1) Retd. Eddicston v. Collins (1852), | 123. 194: 93 iE. R. 92 : : ° 
10 Hare, 00. de tot) Reld. ituley v. Pownell (1675) | dnnotations :-—Mentd. R. v. Williams (1828), 8 B. & C 
1 age Fu omc, MRE. Thrndimorie ; me | ‘S51. ——— Spiritual offoe.|-—It. v., Wand, No 
» Freem K. B. : . v. Kompo > . ol—-it. VU. ‘ 
taym. 495 Claridge v. Kvolyn (1821), 5 B. & Ald. 81. | 250, ante. saad 
243, --—— —— Reversioner an infant-— 252. Admission—-Whether mandamus _ will 
issue.|—R. v. WARD, No. 250, ante. 


Of full age at death of predecessor. | — RoOcHESTER’S 
253. ——— Disapproval of bishop—Con- 


(Br.) Case (1607), Jenk. 121; 145 E.R. 85. 

244. ——~ Power under grant | struction of registrar’s patent of office.]-—The 
to exercise by deputy.] — YouNna v. FowLzr, No. | registrars of a diocese were authorised by their 
242, ante. patent. of office to appoint a deputy, to be “ ap- 

proved of & allowed by the bishop’; who, if be 





(b) Deputy Registrar. 
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245. ----— For three lives—Whether valid.]— 
The office of registrar may be granted for three 
lives, whether the bishopric be an old or a new 
one, if it was usually so granted before 1 Eliz, | another, with a salary ati le out of the profits 
c. 19.—Riprey v. PowNEuL (1675), 1 Freem, | of the registrarship. The registrars appointed a 
K. B. 304; 2 Lev. 186; 3 Keb. 472, 506; 809 ; deputy, subject to the approbation & consent of 
EB. R. 2033 subsequent proceedings, 8 Keb. 540, | the bishop, who on being informed of it, answered 
560. that ‘‘for good & sutiicient reasons’’ he dis- 
Annotation -—Reid. Trelawncy v. Winchester, Bp. (1757), | approved of the party nominated, but declined 

1 Burr. 219. specifying his reasons. The ct. refused a rule 

246. Recovery of  fees—In what court.]— | nisi for a mandamus to the bishop to admit the 
BALLARD v, GERARD, No. 241, ante. deputy.—R. v. GLOUCESTER (Br.) (1831), 2 B. & 

ae rv Geos fe bale oe fOr) Above Ate Ad. 158; 9L.J.0.8. K. B. 228; 109 E. ©. 1102. 
within . . 9 Se AVej-— Ve ACt, | nnotalion -—Mentd. R. v. London Corpn. 2 
yect. 9, prohibits a proctor from permitting or Ad. 255. Corpn. (1832), 3 B. & 
suffering ‘‘ his name to be in any manner used 254. Termination of office—Recovery of public 
in any suit, the prosecution or defence of which | books—Whether mandamus will arise—Termina- 
shall appertain to the oflice of a proctor, or in | tion of office disputed.)— R. ». WHEELER (1735) 
obtaining probates of will, letters of administra- | Cunn. 155; Lec temp. Hard. 98; 94 FE. RB. 1123, 
tion, or marriage licenses” for the benefit of any 255. Clerk to deputy registrar—Nature of office 
other person. Sect. 10 enacts, “ that in case any | —Whether within of Offices Act, 1551 (c. 16). 


should not approve of & allow the deputy named 
& proposed to him, was empowcred to nominate 


ar eS 








Part [II.—Constirurion or THE Cuurcy oF ENGLAND. 


-——The office of clerk to the deputy registrar in the 
Perogative Court of Canterbury is not office con- 
nected with the adminstration of justice, within 
the meaning of the above sect., so as to prevent 
its being aliened or charged. Nor is an alienation 
of or charge on the profits of the office, contrary 
to the policy of the law, restricting the alienation 
of the income of a spaple officer.— ASTON v. 
GWINNELL (1829), 3 Y. & J. 186; 148 EB. RB. 
1125, Ex. Ch. in Eq. 
Annotation :—Mentd. Earl v. Browne (1839), 3 Jur. 1146. 
256. ——— Alienation of or charge on profits of 
office—Whether contrary to public policy.|/— 
ASTON v. GWINNELL, No. 255, ante. 


C. Other Subordinate Officers. 

257. Commissary— Nature of office—Whether 
within Sale of Offices Act, 1552 (c. 16).]—TREVoR’s 
Cask, No. 212, ante. 

258. ——- Appointment—-Who may be ap- 
pointed.|—A person may be commissary to a bishop 
though he is not a doctor of laws.—PRAtTT v. 
S TOCKE (1594), Cro. Eliz. 315; 78 E. R. 565. 

259. Grant in reversion —Whether 
valid.]—Special verdict on an action on the case 
for disturbance in the offices, (1) Of official of an 
archdeaconry ; (2) Of commissary to a bishop: & 
adjudged, that a grant of them in reversion is good. 

37 Hen. 8, c. 17, does not restrain a lay person 
& bachelor of the civil law only from holding the 
offices of commissary, chancellor, or official to a 
ey 

1 Eliz. c. 19, & 18 Eliz. c. 10, restrain bishops & 
archdeacons from granting the offices abvove- 
mentioned, so as to bind successors for a longer 
term than onc life, unless usually granted in 
reversion.—WALKER v. LAMB (1632), Cro. Car. 
258; 79 E. R. 825. 

(1674), 
K. 3B. 


Annotations :—As to (2) Refd. Threadneedle v. Linum 
a K. B.179; Ridley vw. Pownell (1675), Freem. K. 








260. ——- -——— Purpose of.]—IIILLYER v. 
MILLIGAN, No. 226, ante. 
261. ——— Jurisdiction.]|—— Cook v. WALL (1607), 


Noy, 123; 74 EK. R. 1087. 
Annotations :—Refd. Blane v. Geraghty (1866), 15 W. LR. 
133; McGeath v. Geraghty (1866), 15 W. Rt. 127. 


262. Suspension by inhibition during 
visitation of bishop.|—It. v. T'HOROGUUOb, No. 196, 
ante. 

See, also, No. 226, ante. 

263. Surrogate—Appointment.]— (1) Upon an 
indictment for perjury before a surrogate in the 
Kcclesiastical Ct., the fact of the person who 
administered the oath having acted as surrogate is 
sufficient primd facie evidence of his being duly 
appointed, & having authority to administer the 
oath; (2) if it appear that the surrogate was 
appointed contrary to the canon which requires 
that no judicial act shall be speeded by any 
ecclesiastical judge, unless in the presence of the 
registrar or his deputy, or other persons by law 
allowed in that behalf, his appointment is a nullity, 
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& the averment that he had authority to administer | 


the oath is negatived.—R. v. VERELST (1813), 
3 Camp. 432. 


An s——As to (1) Refd. Doe d. Bowley v. Barnes 
ne 168 L. J. Q. B. 293; R.w. Roberts (1878), 38 1. T. 
90. As to (2) Distd. Dale’s Case, Enraght’s Case (1581), 

G . D. 376. Generally, Reid. Parkes v. Parkes 51863 i 

2 Rob. Eccl. : Mentd. Faulkner ». Johnson (1843), 
11 & W 849), 1 Den. 432 ; 


< Te tisse) eee 
Wolton v. Gavin (1850), 16 Q. E. 48; McMahbon vt, Lennard 
(1858), 6 H. L. Cas. 970. 


eee ee a 
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Office—Presumplion.}—1t will be pre- | invalid if he has been appuinted to the 
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264. Receiver -—— Restrained from performing 
alleged duties—Remedy.|—-By a grant or patent, 
dated in 1801, the then Bishop of E. gos as 
the grant stated, ‘‘ confidence in the probity, 
fidelity, care & industry of P.” granted to P. 
who was a solicitor, ‘‘ the office of receiver of all 
issues, profits, & sums of money, arising & ae 
from the possessions of the see, to hold to P. by 
himself or his sufficient deputy or deputies, to be 
approved of by the bishop & his successors, for 
his life. The office of receiver was an ancient office, 
& had been exercised before the restraining statute 
of 1 Eliz., c. 19. DP. held the office undcr three 
successive bishops, during the whole of which 
time he not only received the rents, but negotiated 
the renewals of leases, & prepared the leases of the 
see, & likewise attended searches for records 
in the bishop’s muniment room, of which he kept 
a key; for the performance of which acts he re- 
ceived fees & emoluments. It appeared also that 
his predecessor in office, who had held the office 
since 1785, had done the same. Upon the accession 
of A. to the bishopric in 1836, he refused to adinit 
P.’s claim of right to perform these last-mentioned 
acts; upon which LP. filed his bill against the 
bishop, praying a declaration of the rights in 
question in his favour, that he might be quicted 
in the possession of the office, & that the bishop 
might be restrained by injunction from obstructing 
pitf. in the exercise of such rights, & from doing 
acts in contravention of them :—-Held: (1) pItf.’s 
claims were not of such a nature as to induce this 
ct. to interfere to protect them, without bein 
well satisfied (which the ct. was not) that his leg 
remedy was insufficient to do him complete justice ; 
(2) the relicf sought being analogous to the specific 
performance of an agreement, the bill must fail, 
on the ground of want of mutuality ; the nature 
of the duties and services asserted by pltf. being 
such as to preclude the possibility of a decree in 
this ct. against him, compelling their specific 
performance.— PICKERING v. HLY (Br.) (1843), 
2Y.&C. Ch. Cos, 2403; 12 1. J. Ch. 2713; 7 Jur. 
470; 63 1. KR. 109. 


wnnolations :——As to (2) Refd. Brott v. Hust India & London 
Shipping Co. (1804), 2 Hom. & M. 404; Millican v. Sulivan 
(1888), 4 'T. LL. KR. 203. Generally, Retd. Johnson »v. 
7 ial & Birmingham Ry, (1853), 3 De GU. M. & G. 
4) e 


265. Seal kKeeper— Tenure of office.) — Upon 
the trial of various issues raised upon a return to 
awrit of mandamus, commanding deft. to deliver 
up the seal of the Consistory Ct. of the diocese 
of L., it) appeared that deft. had been appointed 
by the chancellor of 1821, by an instrument under 
seal, to hold the oflice of seal kecper “in as full 
& ample a manner as his predecessors had held it.’’ 
It appeared that for many years, as far back us 
1766, the office had been held for life, or during 
good behaviour, if the grantor should so long 
cc ntinue in the office of chancellor ; but there was 
no record of such an office in the registry of the 
diocese in very ancient times, nor in very cld 
bouks ; & it appeared that in the cts. of the Arch- 
bishop of Canterbury & Bishop of London, the seal 
keeper was orally appointed during will & pleasure : 
—Jleld: this was evidence from which the ct., 
being placed in the situation of a jury, ought to 
infer, that the officc of seal keeper was an ancient 
office, which might be granted to the holder for life, 
or during good behaviour, if the grantor should so 
long continue in the office of chancellor.—H. v., 


ome a Oe ee oe ee ere 


ufflve.-—CROOKSUANK v. MCFARLANE 
(L853), 2 All. 544; appred. He TRK- 


acts will not be wirnic Massn, J6 N.S. R. 28.—CAN. 
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Sect. 5.—Conatitulion of the Church into dioceses: 
Sub-sect. 3, C.3; sub-secis. 4 & 5, A., B., C. 
& D.; sub-scct. 6.] 


Morr (1849), 3 New Mag. Cas. 178; 13 L. T. O. 8S. 
2333 13 J. P. Jo. 377. 

266. Summoner — Liability for false return.| — 
Held: (1) an action on the case lay against a 
summoner of the spiritual ct., for returning one 


an appeal lies from the archdeacon to the chancellor 
of the diocese, & from him to the Arches Ct. of 
Canterbury. ‘The Archdeacon of N. has no 
separate jurisdiction, therefore it is not competent 
for him to sign letters of request to this ct.; his 
is not an exempt jurisdiction. The Chancellor 
of N. has jurisdiction, even if the archdeacon has 
no separate jurisdiction, & although the procecdings 
‘warned’? when he was not, on which excom- | Were commenced in his ct., there cannot be joint 
munication followed; (2) it was not necessary | letters of request signed by the archdeacon & the 
to show the suit or the authority of the official— | Chancellor of the diocese together to this ct. passing 
Powe v. Goprrey (1614), Cro. Jac. 351; 1 | Over the intermediate right of appeal. Ade egated 
Roll. Rep. 63; 79 E. RB. 300; sub nom. PoLe v, | Power 18 given to the chancellor, & it cannot be 
GODFREY, 2 Bulst. 264; Moore, K. B. 835; sub | delegated to this ct.—SrEwarRp v. BATEMAN 
nom. ANON., 12 Co. Rep. 128. (1842), 3 Curt. 201; 163 E. R. 702. 


Annotations :-—Mentd. Iveson v. Moore (1699), Holt, K. B, | 4%notutions -—Consd. Sheppard v. Bonnett (1869), L. R. 2 
‘ Thites BR) 6 at 4 A. & KE. 335. Befd. Parkes v. Parkes (1852), 2 Rob. Eccl. 
10; Ashby v. White (1703), 2 Ld. Reym. 938. 518. Mientd. Fagg v. Lee (1873), L. R. 4 A. & E. 135. 


In peculiars.|~Sce No. 273, ante, & No. 
287, post. 

275. Control of clergy— Request to preach 
visitation sermon.|—HIUNTLEY’s CaAsE (1626), 4 
Burn’s Eccl. Law 27. 

276. As to fabric of churches— Report on 
alteration—Adoption by court.J]—-(1) Articles hav- 
ing been filed under the Church Discipline Act, 1840 
(c. 86), against a clergyman for making certain 
alterations in his church without having first 
obtained a legal sanction to them, he gave an 
affirmative issue thereto. The ct. then requested 
the archdeacon of the district in which the church 
is situated to inspect such altcrations, & to report 
to it as to their nature & propriety, which he 
did :—-Jield: the ct. would adopt the recom- 
: ) L mendation of such a report, unless it contained 
admitted into his office.—-R. vr, Trinrry CHAPEL, | sume grievous misstatements of fact, or erroneous 
DuBiin (DEAN & CHAPTER) (1722., 8 Mod. Rep. | conclusion of law. 

27; 88h. RR. 21, (2) The et. ordered a confirmatory faculty to 

269. Glebe—-No part of bishopric.|—-The : issue in regard to those alterations which met with 
glebe of an archdeaconry is not any part of the | the archdeacon’s approval, & admonished the 
relay aa of the bishopric.— DENN Y v. KAKEN- | clergyman tu restore the church in every other 
STALL (1505), Cro. Eliz, 430 5 78 I. 1. 670. | respeet. to the state it was in before he commenced 

270. Representation of archdeaconry in convo- | the alterations.—SiEVEKING & EvANs v. KINGS- 

| 








SUB-secT. 4.--—DEANS AND CHAPTERS. 
See Sect. 6, post. 
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Sub-secr. 56.—-ARCHDEACONS AND 
ARCHDEACONRIES, 
A. In General. 

267. Nature of office -—Freehold.|—-BALLARD v. 
Cisrakp, No. 241, ante. 

268. Admission to office -—— Bye-law by dean & 
chapter requiring oath-—Whether valid.| —A dean 
& chapter who have power to make bye-laws 
cannot make a bye-law that an archdeacon shall 
tuke the oath of canonical obedience before he is 


ee eee ee ee oe ess 


cation —Qualification of candidate —Jurisdiction | rorp (1866), 36 L. J. Keel. 1; 15 L. TL. 300 ; sub 
of temporal court.|---The Archbishop of Y. as | nom. EVANS v. KINGSFORD, 31 J.P. 179. 
President of the Convocation of his province having 
decided that. a candidate who had been clected 
to represent an archdeaconry in the Lower House 
was disqualified :—Held : the ct. of Q. B. had no 
jurisdiction to grant a mandamus commanding the 
Archbishop to admit the candidate to Convocation. 
---R. v, YORK (ARCHBP.) (1888), 20 Q. B. 1. 740; 
67 L. J. Q. 1. 8065 590 LL. T. 4433 52 5. PL 7003 
36 W. RR. 7183 4. i. RR. 483, 

271. Refusal to admit churchwardens —— Man- 
damus-—Whether absolute in first instance.]—- 
anor (1815), No. 720, post. 

eto ee cee | — Bi op. CLARK ; 
313. P. Jo. 739. eee 

Prebends annexed to archdeaconries.]—Sec 

Nos. 334, 338, post. 


Annotations :—-As to (2) Consd. Gardner vr. Ellis (1874), 
L. R. 4 A. & EK, 265. Folld. Re St. Mark’s, Marylebone 
Iid., St. Mark’s (Vicar) v. St. Mark's (Parishioners), [1898] 
Pp. 114. d. Adlam rv. Colthuret (1867), 37 L. J. Heel. 3 3 

Fagy v. Lee (1873), L. Ro 4 A. & 6.135. Gencrally, Mentd. 

Devey v. Hinde, (1901] P. 95; Marson v. Unmack, [1923] 


| 

| 

| 

| C. Visitation. 

| 277. Right to fees-—-Procurations-—In respect 
| of impropriate rectory.]—-SANDERSON v. CLAGGET, 
1 No. 191, ante. 

| 278. —--— ---— Liability of incumbents & 
| churchwardens.|-—(1) Except in = those  arch- 
deaconries where by arrangement with the Ecclesi- 
| astical Comrs. procurations in respect of the archi- 
| diaconal procurations are not required to be paid 
| by the clergy, the incumbents of parishes cited 
| to attend the annual visitation of the archdeacon 
, within whose jurisdiction their benefices are 
| Situated, if not otherwise exempt, are legally 
; bound to pay procurations to the archdeacon at 
| the customary rate, notwithstanding that the 
| archdeacon has not personally visited the parish 
| in respect of which the procurations are claimed 
' either personally or by deputy, & although the 
{ visitation is held in another parish or in the 
; cathedral of the diocese & for a number of 
| parishes collectively. 

| ‘The Archdeacon of E. claimed in a civil suit 
| brought against the incumbent of a parish within 
| his archdeaconry a procuration of ten shillings 
| in respect of his annual visitation in that year held 


B. Powers. 

273. Jurisdiction — Whether concurrent with 
episcopal jurisdiction.J}—A person residing within 
a peculiar archdeaconry, cannot in general be sued 
in the Bishop's Ct. But where the archdeaconry 
is not peculiar, the bishop & archdeacon have 
concurrent jurisdiction.—ROBINSUN v. GODSALVE 
(1600), 1 Ld. Raym,. 123; 01 E.R. 978, 

27 Whether independent of diocesan 
ees Dean of Arches declined to 
accept letters of request presented jointly b 
Archdeacon & Chancellor bf N. : hei dei 

The archdeacon has not a jurisdiction entirely 
independent of the chancellor of the diocese, but 





Part III.—Constrrution or tHe CuurcH oF ENGLAND. 


for a number of parishes within the archdeaconry, 
including deft.’s parish, on May 8, 1911, in a parish 
of which deft. was not the incumbent, & in the 
cathedral of the diocese. Deft. was cited to 
attend the visitation, but did not appear at it or 
pay the sum claimed from him. At the hearing 
it appeared that no arrangement had been made 
with the Kecclesiastical Comrs. under which pro- 
curations in respect of the archdeacon’s visitation 
would not be required to be paid, & that ten 
shillings was the amount at which the procurations 
in kind formerly payable to the archdeacon in 
pe of deft.’s parish had been commuted :— 
Held: (2) deft. was legally liable to pay to the 
promovent the customary procuration of ten 
shillings due & payable to him as archdeacon 
in respect of his visitation in 1911, notwithstanding 
that the archdeacon had not visited deft.’s parish 
either personally or by deputy, but had held his 
Visitation outside deft.’s parish & for a number 
of parishes at one & the same time; (3) Keclesi- 
astical Kees Act, 1867 (c. 135), & the Tables of Fees 
thereunder afforded no defence to the suit, as the 
fees under that Act, so far as they relate to visita- 
tions, are confined to fees payable by the church- 
wardens of parishes in cases where they have funds 
to pay them, & are not fees which affect, or are 
substituted for, procurations payable by the incumn- 
bents of parishes. 

(4) The ect. ordered that as long as deft. re- 
mained beneficed in the benetice of which he was 
incumbent at the date of the judgment. in the suit, 
he should pay to the Archdeacon of 1, for the time 
being the annual sum of ten shillings in respect 
of procurations due & payable by him to the arch- 
deacon in respect of the archidiaconal visitations 
from & inclusive of the year 1912 & onwards.— 
IXETER (ARCHDEACON) v. GREEN, [1913] VP. 213 
20 T. L. RR. 8. 

Fees payable to archdeacon’s registrar.] —See 
No. 281, post. 


D. Commissaries and Registrars. 


279. Official or commissary --- Grant of office 
in reversion—Whether valid.|-~WALKER v. LAMB, 
No. 259, ante. 

280. Registrar--Nature of office -- Whether 
within Sale of Offices Act, 1551 (c. 16).|—A bond 
given by any of the officers mentioned in above Act. 
for securing all the protits of the office to the person 
appointing, is void by that statute. So is a bond 
given by such an officer to surrender whenever the 
person appointing chose. 
of an archdeaconry is an office within that statute, 
—LAYNG v. PAINE (1745), Willes, 571 ; 
ki. R. 1326. 

Annotations :--Consd. Legh v. Lewis (1801), 1 East, 391; 

Fletcher v. Sondes (1827), 1 Bi. N.S. 144. 

281. Grant of office for three lives--- 
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churchwardens—By custom.]—From 1727 to 1801 

visitation fees of the unvarying amount of 7s. 6d. 

for the Easter visitation, & 4s 6d. for the Michael- 
mas visitation, were received by the registrars 
of an archidiaconal ct. from the churchwardens of 

a parish within the archdeaconry. From 1801 

to 1857 fees of a varying amount, but always 

slightly in excess of 7a. 6d., & 48. Od. were reccived. 

A dispute having arisen in 1857, as to the fees 

peveu to the registrars, & an action having been 

rought by the registrars, to recover fees of 
7a. bd. & da. Od. for the Easter & Michaclmas 

Visitations in 1857 & subsequent years :--—-Held: 

the uniform receipt for 71 years of the amounts of 

7s. Od. & 48. Od. was overwhelming evidence that 
the excess subsequently claimed was an usurpation 
on the part: of the registrars, but that such modern 
usurpation did not affect their title to the original 
fees of 7a. Ud. & ds. 6d. which had been reecived for 

130 years, & that in favour of vested interests a 

legal origin of the right to those fees would be 

presumed unless the contrary were proved. ~ 

SHEPHARD v. PAYNE (1864), 16 C. 13. N.S. 132; 

3 New Rep. 580; 33 L. 0. C. P2158 3 10 L. 'P. 198 ; 

28 J. P. 2763; 10 Jur. N.S. 540; 12 W. RR. 581; 

143 KE. R. 1076, Ex. Ch. 

Annotations :—Folld. Veley v. Pertweo (1870), Ta. Re 5 Q. lh. 
573. Mentd. Mills v. Colchester Corpn. (1867), Le. RR. 2 
CG. PP. 4763 Bryant v. Foot (1368), L. R. 8 GQ. TB. 497; 
Lawrence v. Hitch (1868), I. R. 3 Q. B. 531: Northumber- 
land ». Houghton (1870), 22 hL. 'T. 491; A.-di. vo. Horner 
(No. 2), [1913] 2 Ch. 140. 

285. ——- Nature of churchwardens’ 
Hability.|—The liability of churechwardens to pay 
the fee of the registrar to an archdeacon is not 
personal, but is contingent upon their possessing 
funds out of which the fees may be legally paid. 
Therefore, where churchwardens had no funds in 
their hands for the repairs of the church, or for 
any other expense incident to their office, except 
by voluntary subscriptions, & were without the 
means of obtaining funds:--Held: they wero 
not liable to pay the fee of the registrar due upon 
a visitation of the archdeacon.----VELEY v. PERTWbE 
(1870), ln R.5 Q. 2B. 67383 389 1. SQ. Be. 195; 22 
LT. 71383 343. P. 8245 18 W. RR. 1025. 

Annotation :— -Mentd. Klenck v. Farris (1904), 68 J. 7. 321. 
286. -—-- ----- Claim to excessive fees - - 

Whether right to customary fees lost.! —Siutce- 

HAKD v. PAYNE, No. 284, ante. 








a 


SUB-SECT. 6.—-PRECULIARS. 


287. Classes.| —--There are threo sorts of 
peculiars. First when the archdcacon etec., have 
‘ «w peculiar within the diocese & subject to the 


Whether valid.}—Woopwarp v. Fox (1691), 2 , 


Vent. 267; 3 Lev. 289; 86 EK. R. 432. 

Annotations :—Refid. Layng v. Paine (1745), Willes, 571. 
Mentd. Thoraby v. Fleetwood (1720), 1 Stra. $18; Lh. v. 
Toole (1867), 11 Cox, C. C. 75. 

282. ——— Forfeiture of office--On sale.|—— 
WooDWARD v. Fox (1691), 2 Vent. 207; 3 Lev. 289; 
86 E. Rh. 432. 

Annotations :—Reid. Layng v. Paine (1745), Willes, 571. 
Mentd. Thornby v. IFileetwood (1720), 1 Stra. 318; HK. 
vw. Toole (1867), 11 Cox, C. C. 75. 











283. Right of presentation to 
vacancy.|— WoopwakpD »v. Fox (1691), 2 Vent. 
267; 3 v. 289; 86 E. R. 432. 


v. Paine (1745), Willes, 571. 


Annotations :— Reid. L A 


ayng 
Mentd. Thornby v. Fleetwood (1720), 1 Stra. 318; 
v. Toole (1867), 11 Cox, C. C. 78. 


284. ——— 


| 
! 
: 
! 
| 


Right to visitation fees -—— From | 


jurisdiction of the ordinary : secondly, when one 

has a peculiar not subject to the ordinary but 

fo the archbishop, «&, thirdly, when one has a 

peculiar subject neither to the ordinary nor to 

the archbishop (JIlo.tT, C.J.).— JOHNSON v. LEY 

(1696), Holt, K. B. 6565 Skin. 589; 1 Com, 18; 

5 Mod. Rep. 238; 90 KB. R. 1262, 

288. Jurisdiction in.] --JONES v. JONES (1617), 

Hob. 185; 80 K. RR. 332. 

Annotations >-—Conad. Sheppard r. Bennett (1669), L. R. 2 
A. & EK. 3355. Refd. Smith o. Wallet (1609), 1 Ld. Rayin. 
5387; Lysons v. Barrow (1836), L Hodg. 300. 
289. Ely Chapel.| — BARTON  v. 

(1780), 1 Hag. Con. 2]. 

Annotations :-- Mentd. Kitson v. Drury (1865), 29 J. 2. 643 ; 
Jenkins v. Cook (1875), 1 P. U. 80; Combe v. Edwards 
(1874), 3 VY. D. 103, 

290. Appeal from sentence in.} — The appeal 
from a peculiar is to the archbishop, & not to the 
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Sect. 5.—Constitution of the Church into dioceses: 
Sub-sect. 6. Sect. 6: Sub-sects. 1 & 2, A. & B.) 


bishop.—ANON. (1702), 11 Mod. Rep. 6; 88 E. R. 
850, 
Royal pecullars.|—See Scct. 3, sub-sect. 4, ante. 


Srcr. 6.—DEANS AND CHAPTERS. 
Sus-sEecT. 1.—IN GENERAL. 


291. Creation—By translation of abbot & prior 
—Whether valid.|—Hen. 8, translated the Abbot 
& Prior of Norwich by his letters patent, & created 
them by the name of dean & chapter, who sur- 
rendered their possessions to Edw. 6; Kdw. 6 
reincorporated them by the name of ‘‘ The Dean 
& Chapter of the Cathedral Church of the Holy 
& undivided Trinity of Norwich, of the foundation 
of Kdward the Sixth,”’ & regranted their possessions 
to them, omitting the words “ of the foundation 
of Edward the Sixth:”— Held: (1) the transla- 
tion, if there were any defect in it, was made good 
by 35 Eliz. c. 3; (2) the misnomer in the regrant 
by Edw. 6, if material, was cured by the Statute 
of Confirmations, 1547 (c. 8): (3) the old corpora- 
tion remained, notwithstanding the surrender.— 
NoORWICH’S (DEAN & CHAPTER) Casi: (1598), 3 Co. 
Rep. 73 a3 2 And. 165; 76 EB. KR. 793. 

Annotations :-~—Aa to (1) Refd. Trinity Chapel, Dublin (Dean) 

v Dublin (Archbp.) (1723), 8 Mod. Rep. 183. As to 

10), Cro. Jac As to 


(2) Reta. i, v. , . 47. 
(3) Refd. Sutton’s Hospital Case (1612), 10 Co. Rep. la; 
Generally, 


4.» Tiondon Corpn. (1692), 12 Mod. Rep. 17. 

Mentd. Lynne Regis Corpn. Care (1612), 16 Co, Rep. 120 a; 
Thompson v. Leach (1600), 2 Vont. 19. ; Mirchouse v, 
Ronnell (1833), 1 Cl & Fin. 627; Ford v. Harington 
(1 >i. Rb GC. PL 2823 Boyd ev. Phillpotts (1874), 
lL. Th. 4 A, & 207, 

202. As corporation aggregate--Chapter apart 
from dean.|—Hirnk’s Cask (1563), Moore, K. B. 
613; 72K. R. 434. 

293. --—-- -----.]-—By the common law a 
dean & chapter, being a corpn. aggregate, might 
have made what. estates they would of their 
possessions, as any person owner of a fee simple 
might) do. But a bishop, or a dean of the 
possessions of his deanery, or other ecclesiastical 
eet being a single corpn., were not entrusted 
vy the law singly, without the consent of | the 
chapter, patron, or ordinary, as the case required, 
to alien their possessions. ... Tho dean & 
chapter are one thing & the dean another in person 
& possession; yet the dean & chapter cannot 
present the dean to the church; but they may 
present one of the chapter; for it is no perfect 
corpn. without the dean, as it is without the 
chapter. Therefore a gift) or alienation to the 
chapter, the deanery being void, is not good 
(BRIDGMAN, ©. J.).--LYN v. WYN (1665), O. Bridg. 
122; 124 BK. R. 602. 
stunetations -—Moentd. Doe dad. alll. 

Smith, K. B. 295; Irving v. Cuthbertson (1860), 6 

~S. 12113 Thames Conservators vp. Hall (1868), L. R. 

qc. VY. 4153 Thorpo v. Adama (1871), L. R. 6 C. P. 1 

Dodds v, Shopherd (1876), 1 Ex. D. 73: Garnett v. 
Bradloy (1878), 26 W. R. 698; Ze Smith’s Katate, Clements 
v. Ward (1887), 35 Ch. D. 589. 

Sec, also, Nos. 300, 318, post; CORPORATIONS, 
Vol. XIIT., pp. 275, 372, Nos. 53, 1037. 

294. Continuity of corporate existence — Sur- 
render & reincorporation.]—NORWICH’s (DEAN & 
CHAPTER) Casp, No. 291, ante. 

295. Whether spiritual or lay body — Christ 


een ut 


Pearson (1805) 
ur. 
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title of incorporation from grant.]—NoRwIcn’s 

(DEAN & CHAPTER) CaAsE, No. 291, ante. 

297. Regulation—By statutes made by bishop— 
Statute contrary to policy of ecclesiastical establish- 
ment—Construction.]|— A statute made in 1663 by 
the Bishop, with the consent of the chapter, of 
Exeter, conferring upon every canon residentiary 
who should cease to be such by promotion to a 
higher degree & dignity in the Church of England 
(unless it be by voluntary resignation, etc.) the 
right of receiving to his own use the whole profits 
& advantages of the canonry for the following year, 
supposing such a statute to be valid, is at all events 
contrary to the policy of the ecclesiastical establish- 
ment, & to be construed strictly : therefore, where 
deft.. who was dean & canon of that chapter, 
resigned the same in order to obtain promotion to 
another deanery, to which he was shortly after- 
wards promoted :—Held: he was not within the 
statute, not having ceased to be a member of the 
former church by promotion to the latter, but 
having ceased to be so before his promotion: besides, 
his resignation having been voluntary, he was 
expressly excluded by the terms of the exception ; 
a@ promotion from one deanery to another seems not 
a promotion to a higher degree. The admission 
of plitf. as canon into plenum jus, although not 
made until a year after his first admission, related 
back to the time when his title to the profits 
accrued, so as to enable him to maintain an action 
for thern.— GARNETT v. GORDON (1818), 1 M. & S. 
205; 105 KB. QR. 77. 

298. Power to make bye-laws —As to arch- 
deacon’s oath.!— Rt. ». TRINITY CHAPEL, DUBLIN 
(DEAN & CiAPTER), No. 268, ante. 

Control of minor canons & vicars-choral.]—-Sce 
Nos. 848, 349, post. 

299. Rights in relation to property—Grant of 
next avoidance-—-Whether successors bound.]—A 
grant by a dean & chapter of the next avoidance 
will not bind their successors.—HEREFORD (DEAN 
& CHAPTER) v. HEREFORD (Be.) & BALLARD (1595), 
Cro. Eliz. 440; 78 435. 1. 681. 

Annotations :—Consd. Rennell v. Lincoln, Bp. (1827), 7 B. & 
C, 113. Refd. Case of Ecclesiastical Persons (1601), 5 
Co. Rep. 14 a. 

300. —-—- Whether valid-—Chapter with- 
out dean.|-—A chapter although it hath no dean, 
is within 13 Eliz., c. 10; which is a general law ; 
therefore if such chapter grant a next avoidance, 
it is void ab initio; for otherwise, as there is no 
dean on whose death it might determine, it would 
be good for ever.—-SOUTHWELL (CHAPTER) v. 
LINCOLN (Br.) (1675), 1 Mod. Rep. 204; 2 Mod. 
Rep. 56; 86 E. R. 830, 938. 

Annotations :—Consd. Magdalen Hospital r. Knotts (1879). 
4 App. Cas. 324. Refd. Roe d. Berkeley vr. York, Archbp. 
(1805), 6 Kast, 86. 

301. -—--- Lease by—Effect of.|—-ANoN. (un- 
dated), Plowd. Queries, 28 ; 75 E.R. 898. 

302. —--— -—-— Granted for longer term than 
allowed—Remedies of lessee.|—When a dean & 
chapter make a church-lease for a greater number 
of years than they can justify, & the dean & most 
of the prebendarics are changed, where a bill ma 
be brought against the | pao dean & chapter, & 
likewise against the former dean & chapter, 
praying that the present dean & chapter may 
make the party such lease as they can by law, & 
that the former dean & chapter may refund such 

art of the fine in proportion as a fine upon a lease 





Church, Oxford.|—The ct. determined that the , for 21 years would have born to a fine upon a lease 


dean & chapter fof Christ Church, Oxford] was 
a spiritual & not a lay body.—FIsHrr's CASE 
(1725), Bunb. 209; 145 BH. R. 6409. 

296. Title to property — Omission of part of 


j 14 € 


for forty years.—SAUNDERS & BrisroL (DEAN & 
CHAPTER) (1740), Barn. Ch. 323; 27 E. R. 663, 


aeee Dividends on fund in court—Compensation 
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for land compulsorily acquired.]—See ComPpuLsory 

PURCHASE OF LAND, Yol. XI., p. 248, No. 1489. 
303. Relationship with bishop.]— The statute 

regulating appeals from archdeacons docs not 

appear to mc to regulate any appeals from deans 

& chapters; for a dean & chapter are of higher 

rank than an archdeacon. ... The dean & 

chapter have in some instances a control over the 
bishop ; while the archdeacon is only an officer of 
the bishop, & is sometimes called oculus episcopi, 
subordinate to him, & supervising for him (SIR 

JOHN NICOLL).—PARHAM v. TEMPLAR (1821), 

3 Phillim, 223, 515. 

Annotations :-—Refd. Phillpotts ». Boyd (1875), L. HR. 6 P. C. 
435. Mentd. Lysone v. Barrow (1836), 2 Scott, 721; 
Ritchings vr. Cordingley (1868), L. R.3 A. & KH. 113. 

Visitatorial power of bishop.]—See Scct. 5, 

sub-sect. 2, E. (a), ante. 

804. Legal proceedings by & against—Pleading 
—-Omission of part of corporate aie hy In 
trespass for taking a load of wheat, if deft. justify 
for tithes under a feoffment from the dean & 
chapter of the rectory, it shall be intended there 
was glebe land appertaining thereto, whereof a 
feoffment might be made. 

(2) In pleading an act done by a corpn., as 
entering for a forfeiture, a deed to enter need not 
be shown. In pleading a lease by a dean & chapter 
the omission of part of their corporate name, is 
fatal—EpGaR & WERB v. SORRELL (1629), Cro. 
Car. 169; 79 16. R. 748. 

305. Variance.]|—An action for use 
& occupation may be maintained by a corporation 
ageregate. 

In such an action by a dean & chapter, if the 
name of the present dean is mentioned at the 
beginning of the declaration, & it is afterwards 
laid that the occupation was, ‘ by the permission 
of the dean & chapter,”’ & it appears in evidence 
that deft. occupied only in the time & by the per- 
mission of a former dean, this is a fatal variance.— 
ROCHESTER (DEAN & CHAPTER) v. PIERCE (1808), 
1 Camp. 466. 

Annotations .—Refd. Beverley v. Lincoln Gaslight & Coke 
Co. (1837), 6 Ad. & Ki. 829. Mentd. Hull v. Vaughan 
(1818), 6 Price, 157; Stafford Corpn. vt. Till (1827), 4 
Bing. 75: Arnold v. Puole Corpn. (1842), 2 Dowl. N. 3. 
574; Fushmongers’ Co. v, Robertson (1843), 5 Man. & G. 
1313; Finlay v. Bristol & Exeter Ry. (1852), 7 Exch. 409 ; 
Lowe v. N. W. Ry. (1852), 18 Q. Lb. 632; Keel. Comrs, v. 
Merral (1869), L. KR. 4 Exch. 162; Jte De Koyser's Royal 
Hotel, Ve Keyser’s Royal Hotel v. R., (1919) 2 Ch. 197. 
306. Whether subject to statutes of limitation.] 

—The Dean & Chapter of W. made a grant of 

manor lands for three lives. In 1820, shortly 

after the death of the surviving life, they, by letter, 
requested the party holding the deed of grant to 
deliverituptothem. In 1822, the deed not having 
been delivered up, they wrote a second letter, 
referring to an interview held on the subject, & 
expressing surprise that no time had been fixed 
for handing over the document. Of this letter 
no notice was taken by the party holding the grant. 

In 1844, the dean & chapter filed a bill for the 

delivery up of the deed. Deft. by his answer set 

up Stat. Limitations as a bar to their claim :— 

eld; the non-compliance with the letter of 1822 
constituted a conversion; pitfs. were barred by 
the statute. 
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If I am to consider the dean & chapter in the | 


same position as any man under no disability, of 


full age, seised in fee simple of the land, &, I think, , 
' founded & endowed by the bishop of that see in 


I must so consider them, the question is,is there not, 
if the letters written in 1822 were not folluwed by 
compliance, such a refusal ag acts as a conversion, 
& which puts the partics in a position adverse to 
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privilege in the dean & chapters 
exempting them from the operation of Stat. 
Limitations. I must, therefore, hold them to 
be barmd by it (KniaHT-BrucR, V.C.).—WELLS 
(DEAN & CHAPTER) v. DoppINGTON (1845), 2 Coll. 
73; 141. J. Ch. 804; 51. T. 0. 8.170; 9 Jur. 
788; 03 K. R. 642. 

Cathedral & precincts— Whether extra parochial. ] 
—See Nos. 317, 357, poat. 

307. Rights of members to share In property.|— 
WINNRE v. BAMPTON, No. 321, post. 
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SuUB-SECT. 2.—DEANS. 
A. In General. 


808. Whether affected by statute — Statute 
naming ‘‘ bishop or other spiritual person.’’]— 
SwaLLow v. Ciry OF LONDON (1666), 1 Sid. 287; 
82 KE. lt. 1110. 

Annotation :-—Mentd. Re Clarke (1842), 2 Q. B. 619. 

809. Vacation -—- Whether by cession -—— Accept- 
ance of Irish bishopric.|— Evans & KIFFINS v, 
AsSKWITH (1627), W. Jo. 158; Palm. 4573; Noy, 
93; Lat. 31, 233; 82 I. 1. 843 sub nom. VAUQGIIAN v, 
ASCUR, 2 Roll. Rep. 450; sub nom. ANON. 3 Salk. 71. 
Annolationa :—Mentd. Colt & Glover v. Coventry & Lichfield, 

82; Liemall v. Carre (1669), 2 Keb. 672; Threadnoodle 

v. Linum (1674), ¥reom. K. B. 179 ; R. v. London, Bp. & 

Birch (1694), 1 Ld. Raym. 23; it. v. Leighton (1708), 
» Rep. 173; Thomlinson v. Dighton (1711), 1 Salk. 
239: Holt v. Ward (1732), 2 Barn. K. B. 1733 Kh. v. 
Lisle (1738), Andr. 163; Grocers’ Co. ». vient A 
Archbp. (1771), 2 Wm. 31. 770; Alston». Atlay (1837), 
7 Ad. & El. 289; Jewilson v. Dyson (1842), 6 State Tr, 
N.S. 1; NR. v. Canterbury, Arohbp. (1848), 11 Q. 3B. 
483; R.v. Eton College & Clark (1857), 27 I. J. Q. 3. 
132; R.v. Cuntorbury, Archbp., [190212 K. LB. 503 
Dean of the Arches.]—Seec Part 1V., Sect. 3, 


sub-sect. 1, post. 


B. Deans of Chapters. 


310. Nature of office —— Whether temporal or 
spiritual promotion --Deanery created by Act of 
Parliament.|—The Deanery of Wells is a spiritual 
& not a temporal promotion, nor is it a donative, 
therefore leases made by the dean need not the 
confirmation of the King, nor even of the bishop, & 
the Act of Parliament that erected the new deanery 
on the surrender of tho old one, & gave the nomina- 
tion of the dean to the King, enacting also, that the 
new dean & his successors might grant, demise or 
depart with their possessions in the same manner 
as the ancient deans could, whose leases only 
required the conlirmation of their chapter. 

‘he lands & possessions of the prebend of C, 
were annexed by the Act to the deanery, but not 
the prebend itself :—Qu.: whether in that case | 
the dean taking another prebend in the same 
cathedral may he deprived as having two pro- 
motions; & whether the deanery is thereby 
vacated ipso facto, or only voidable by sentonce.— 
WALROND v. POLLARD (1568), 3 Dyer, 2733; 73 
E. H. 610. 

Annotitions :-—Mentd. Grendon ». Lincoln, Bp. (1576), 2 

Plowd. 493 ; Bagy’s Case (1615), 11 Co. Hep. 93 bj; } 


r) t. v. 
Patrick (1667), 2 Keb. 65, 164; Fletcher v. Sondes (1827), 
1 BU. N. 8 144: Hea. Exeter, Bp. (1850), 10 O. B. 102 ; 


Kxoter, Bp. v. Fust & terbury, Archbp. (1850), 14 
Jur. 876; R. v. Fust (1850), 14 J. P. 258; Phillpotts o. 
Boyd (1875), L. BH. 6 P.O, 43%. 


311. Appointment-——Old foundation — Right of 
Crown to nominate.|—The Deanery of Exeter was 


1225 ; the dean to be elected freely by the chapter 


‘from among the prebendaries. For more than 


each other? Very little establishes conversion. . 


Pitfs.’ counsel have not established any especial 


800 years from the foundation the course pursued 
at the election of dean was for the bishop to issue 
his licence to the chapter to elect, for the chapter to 
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Sect. 6.—Deans and chapters: Sub-sect. 2, B.; sub- 
sect, 3, A. & B.) 
elect: & present to the bishop, & for the bishop to 
confirm. Elizabeth issued letters recommendatory 
on a@ vacancy occurring in 1559, & the person 
recommended by hcr was elected by the chapter, 
& all the formalities of previous elections were 
observed. Charles II. & succeeding monarchs 
down to 1839, granted the deanery as it became 
vacant by letters patent & as of full right, but 
the same formalities were always observed, the 
bishop issuing his license, the chapter electing, 
& then the bishop confirming. In 1839 the Crown 
issued letters patent granting the deancry, to which 
the chapter paid no attention. The Crown after- 
wards issued letters recommendatory in favour of 
the same person who was grantee under the letters 
patent, but the chapter elected another person. 
A rule for a mandamus to elect the person recom- 
mended by the Crown was discharged, on the 
grounds, that the Crown had not the right, which 
it appeared to claim, of recommending a person 
whom the chapter would be bound to elect, sou 
that the election of any other would be void ; 
& that, on the other hand, if the deanery were 
donative in the Crown, it would pass by letters 
patent, & the person elected by the chapter be 
a mere trespasser; that, if it were in the presenta- 
tion of the Crown as patron, or the Crown had a 
right to nominate a person to the chapter to be 
by them presented to the bishop for institution, 
the proper remedy was quare impedil.—R. v. 
EXETER (CHAPTER) (1840), 12 Ad. & KI. 512; 113 
i. Rk. 9063 sub nom. R. v. EXETER CATHEDRAL 
(CHURCH PRESIDENT & CHAPTER), 4 Jur. 674; 
nom. R. v. St. PETER’s, EXETER (CHAPTER), 
4 Per. & Dav. 252; 9 L. J. Q. B. 308. 
Annotations >-—Mentd. KR. ov. Orton Trustees (1849), 14 

. B. 1393 A.-G. vo. Horner (No. 2), {1013} 2 Ch. 140; 

Harper v. hicugos, f1923) 2 K. B. 314. 

312. As corporation sole—-Apart from chapter.] 
—LYN v. WYN, No. 208, anle. 

3138. AS member of the chapter -— Document 
sealed with chapter seal in absence of dean.|— 
RICHARDSON v. THomas (1753), 2 Burn’s Eccl. 
Law, Yth ed. 113. 

Annotation :--—-Mentd. R. v. Barre (1849), 13 L. T. O. 8. 528. 

314. Power of leasing —- Whether confirmation 
by Crown necessary.|---WALROND v. POLLARD, No. 
310, ante, 

815. Rectory annexed to deanery — Effect of 
Ecclesiastical Commissioners Act, 1840 (c. 113)-— 
Whether rectory vested in commissioners.| —-A 
private Act united & annexed the rectory of T. 
(not in the cathedral city of Lichtleld) to the 
deanery of Lichtield, & the dean was to be in- 
stituted thereto on application to the bishop, 
without presentation, & be possessed thereof in 
right of his deanery. Kcclesiastical Commissioners 
Act, 1840 (c. 113), provided that all the estate 
of the holder of any deanery or canonry & his 
successors should be vested in the Ecclesiastical 
Comrs. for the purposes of the act. Ecclesiastical 
Commissioners Act, 1850 (c. 04), 8. 19, provided 
that no dean should hold with his deanery any 
benefice unless in the cathedral city :—Held: 
the rectory of T. did not. pass to the Ecclesiastical 
yomrs., & the dean of Lichficld was not disabled 
by the last named Act from holding it.—R. v. 


CHAMPNEYs (1871), L. R.6C, P. 384; 40L. 5.C. P. |: 


95; 24L.T. 181; 363. P.56; 19 W. R. 386. 
NOTE :—The above decision dealing with the 
Rectory of Tatenhill formerly annexed to the Deanery 


of Lichfield was the subject of a special Act of | 
Parliament: sce Ecclesiastical Commissioners Act, | A 


18738 (c. 64). 


| 
| 
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816. ——— Rectory lying outside cathedral city— 
Effect of Ecclesiastical Commissioners Act, 1850 
(c. 94), s. 19—Whether dean incapacitated from 
holding rectory.}]-—R. v. CHAMPNEYs, No. 315, 
ante. 

317. Sub-dean— Whether independent of 
cathedral authority.|—(1) If the foundation of the 
cathedral & the grant of the adjoining land date 
before the year 1189 & the institution of civil 
parishes, it will be presumed that neither the site 
of the cathedral nor of the precincts are within 
the limits of any parish. 

(2) An office held by a person called a sub-dean 
in a cathedral], but independently of the dean, 
& not subject to the cathedral authority, is an 
anomaly unknown to the law. 

In the cathedral church of A., from a very carly 
period, there has been an officer called the sub-dean, 
who is not a member of the chapter, & is not 
inducted into a stall. Except on very rare 
occasions, the sub-dean has been also vicar of the 
parish in which the cathedral is locally situated. 
For many centuries, & until the year 1852, the north 
transept of the cathedral was used as a church 
by the parishioners of the same parish, & the 
churchyard adjoining the cathedral as their place 
of burial. No church rate was ever levied upon 
the parish for the repairs of the north transept, 
but the whole expense of the maintenance of the 
north transept & the churchyard was defrayed 
by the dean & chapter, & the gervices regulated 
& controlled by them also. The inhabitants of 
the precincts of the close maintained their own 
poor, & held an annual vestry in the south transept 
of the cathedral to lay a rate for that. purpose, nor 
were they inhabitants of the parish, so that they 
could be presented to the ordinary if they did not 
receive the sacrament in the parish church at 
Easter. The vicar & sub-dean kept the registers 
both of the parish & of the precincts of the close. 
Before the year 1813 the names of the inhabitants 
of the parish & of the close were entered pro- 
miscuously in the register books of baptisms, 
marriages & burials. After 1813 the marriages 
of inhabitants of the parish & the close were still 
entered in the same book, but the baptisms & 
burials were entered in separate books for the 
parish & for the close. The vicar & sub-dean 
performed all the ordinary ministerial duties for, 
& received the usual fees from, the inhabitants of 
the parish & of the close, & for many years some of 
the inhabitants of the precincts of the close paid 
Easter offerings to the vicar & sub-dean :—Held : 
(3) the right conceded to the parish by using the 
north transept for divine service & the churchyard 
for burials, was only a limited privilege, & the 
incumbent of the parish had only such rights as 
vicar as were incidental to the privileges conceded, 
& were limited accordingly ; (4) such rights were 
extinguished in 1852, when a new church was 
substituted for the north transept, & in 1854, 
when the cathedral churchyard was closed for 
burials by an Ord. in Council ; (5) the sub-dean, as 
distinguished from the vicar, had separate rights 
& duties, namely, the discharge of spiritual 
functions within the close, & the ministenal fees 
arising from the duties so discharged; (6) the 
appointment of sub-dean did not legally in- 
capacitate the dean, when he thought tit, from 
personally discharging the spiritual duties in 
respect of the inhabitants of the close.—BrRalItTH- 
WAITE tv. HOOK (1802), 7 L. T. 254; 26 J. P. 660; 
8 Jur. N.S. 1186. 


nnotations -—Generally, Mentd. St. Sepulchre (Vicar) fv. 
St. Sepulchre (Churchwardens) (1879), 5 P. D. 64; Davey 
v. Hinde, [1901] P. 95. 
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318. -—— Acting as vicar of surrounding parish 
—Functions distinguished.]— BRAITHWAITE  v. 
Hook, No. 317, ante. 

319. ——— Effect on spiritual duties of 
dean—In regard to inhabitants of close.|—Brartu- 
WAITE v. HOOK, No. 317, anle. 





SUB-SECT. 3.—CANONS AND PREBENDARIES. 
A. In General. 
Whether corporation sole.|—Sce CoRPORATIONS, 
Vol. XIITI., pp. 275, 276, Nos. 53, 54. 
820. Rights—To share of revenue.]-—-A pre- 
bendary is not entitled to share of the revenues 
of the church before it is divided, unless some part 


thereof be allotted to his prebend in particular.— | 


YOUNG v. LYNCH (1753), Say. 84; 06 Ki. RR. 811. 
Annotations :-—Refd. I. v. Durham, Bp. (1758), 2 Keny. 

296; Mirehouse v. Kennel] (1833), 7 Bli. N.S. 241. 

821. ——— Fine on lease granted after 
election—Agreement for lease before election. |-— 
Though a dean & chapter are reasonable in the 
fines they demand, if an accident delays the lease 
which has not happened from their fault or from 
the tenant’s, yet if it is not completed till after a 





3 mber comes in, he sh ve his proportion. | ; : 
new member co as ae arial) has ois proportion. | passing of this Act shall cease to be such member, 


—WINNE v. BAMPYON (1747), 3 Atk. 4735 20 
kK. R. 1072, L. C. 


annotation :-—Mentd. Wilmot v. Coventry Corpn. (1835), 
1Y.& C. x. 518. 


322. --———- Inspection of charters, etc., concern. | : : : 
| who shall thereupon be entitled to installation as 


ing prebend.]—-A prebendary may inspect charters, 
etc., of the chapter in a suit concerning his prebend 


at seasonable times.—Younu v. Lyncu (1747), : 


1 Wm. BI. 27; 96 E.R. 14. 

328. Residence —-Whether prebend benefice 
within Stat. 43 Geo. 3, c. 84.)—-48 Geo. 3, c. 84, 
which prohibits under a penalty a spiritual person 
from absenting himsclf from his benefice for more 


| 


than a certain time in any one year, means | 


year from the time when the action is brought 
for a penalty. 
to allege in the declaration that the 
has the cure of souls; & its being alleged that he 
absented himself for a period exceeding eight 
months together (to wit), on Oct. 10, 1810, for the 
space of nine months then next following is 


In such action it is not necessary | 
benefice : 


sufficiently certain of the time of absence, for it. 
‘the last of those persons who were members of 


shall be intended to he for more than eight months 


immediately consecutive to Oct. 10, the jury having | 


found a verdict for a penalty corresponding with 
that period of absence. The annual value means 
average annual value. 


A prebend is a benefice | 


within the statute.— CATHCART v. HARDY (181-4), 


2M. &S8. 53843; 105 E.R. 480. 
Sce, generally, Part V., Sect. 8, sub-sect. 38, 


Whether necessary-.--St. Paul’s 
Cathedral.] — Eccles. Comrs. Act, 1840 (e. 113), 


-—_ - 


does not render it necessary that a member of the | 
chapter of the cathedral church of St. Paul, ' 


should be residentiary ; therefore, the 
residentiary prebendaries of that cathedral are 
entitled to be summoned to attend & vote at a 
meeting of the chapter on the occasion of an 
election of a proctor to represent the chapter in 
convocation.— RANDOLPH v. MILMAN (186%), L. R. 
4C. P.107; 38L.5.C.P. 8); 32 5. P. 8205 17 
W. R. 262, Ex. Ch. 

Anamacn -—~Refd. KH. v. York, Archbp. (1888), 36 W. R. 


325. 
canon of St. Paul’s.}—RANDOLPH v. MILMAN, No. 
324, ante. 








non- : 
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826. Voting—- By proxy— Whether proxy re- 
voked by personal vote.|—-A proxy made by a 
canon to act for him in his absence, in all corporate 
business, is not revoked by the canon making the 
proxy having, in an intermediate period, appeared 
& acted for himself.—EyRke v. LOVELL (1782), 3 
Doug. K. B. 66; 99 E. R. 541. 

327. Chancellor of chapter—Power of leasing.] 
— Bisco v. LLOLTE, No. 217, ante. 


RB. Election, Appointment and Installation. 


328. Election—By majority of votes — Dean 
voting in minority.)—WEBRER’s Oask (1773), 
Lofft, 254; 98 i. R. 637, 

329. Before vacancy ——- Whether valid.|— 
OWEN v. STAINHOW (1682), T. Jo. 190; 84 K. R. 
1215. 

330. Right of appointment——By bishop — On 
refusal of chapter to elect.|—-CillCHESTER (BP.) v. 
ITARWARD & WEBBER, No. 186, ante. 

331. --— Hereford.]—-—Hy Mecles. Comrs. Act, 
1840 (c. 113), 5. 25, in the cathedral church of 
York, as soon as a vacancy shall occur in the 
deanery, & in the cathedral churches of Chichester, 





| Exeter, Hereford, Salisbury, & Wells respectively, 


as soon as every person who was a member of the 
respective chapters of such churches at the 


all the ecanonries shall be in the direct) patronage 
of the Archbishop of York & of the bishops of the 
respective sees, who shall upon the vacancy of 
any canonry collate thereto a spiritual person, 


a canon of such church. 

In the cathedral church of Hereford the capitular 
-body consisted at the time of the passing of the 
Act of a dean & five residentiary canons, who 
were called the “close chapter,” & twenty- 
two non-residentiary canons, making up the 
‘“yeneral chapter.” One of the officers ino the 
body was the preelector, who by customary right 
on a vacancy succeeded to one of the residentiary 
canonties, & a new prelector was appointed out 
of the non-residentiary canons by the close chapter. 
The non-residentiary canons were appointed by 
the bishop, At York the dean alone appointed 
the residentiary canons from out of the non- 
residentiaries. Since the passing of the Act a 
prelector had been appointed at Hereford 5 & 


the close chapter at the passing of the statute 
having afterwards died, the bishop claimed under 
the statute to appoint direct to the vacant canonry 
residentiary. The prwlector claimed to succeed 
to the vacancy on the ground that several who 
were members of the general chapter at the passing 
of the Act were still members : —Held : “‘ chapter ” 
meant the ‘ close chapter’? ; for that it was the 
intention of the statute to preserve the vested 
rights of patronage alone, without ay regard to 
the rights of the body out of which the selection 
was to be made; & the residentiary canonrics 
therefore were now in the direct’ patronage of the 
bishop.— R. v. HEREFORD (DEAN) (1870), I. RR. 5 


.Q. B. 196; 10B. & 8. 996; 391. J. Q. 1. 973 22 


L. ‘T. 205; 34 J. P. 4373 18 W. KR. 666, 

332. Installation —-Whether mandamus will 
issue to compel.|—A/andamus [granted| to admit 
a prebendary to his stall & voice.—R. v. NORWICH 
(DEAN & CHAPTER) (1719), 1 Stra. 150; 93 1s. R. 
447; sub nom. SHERLOCK v. NORWICH (DEAN & 


. CHAPTER), Fortes. Rep. 222. 


Right to vote —Non-residentiary . 


Annotation :-— Reid. KR. v. Dublin (Dean & Chapter) (1722), 


1 Stra. 536. 
333. ———  —— .]-— CLARKE v. Sarum (Bpr.) 
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Sect. 6.—Deans and chapters : Sub-sect. 3, B. & C. ; 
sub-accts. 4 d& 5.| 

(1737), 2 Stra. 1082; 93 I. R. 1046; sub nom. 

R. v. SALISBURY (Bp.), Andr. 20. 


notations «~-Dbtd. Powell ©. Milbanke (1772), 1 Term 
ai eal 399, m1. . R. v. Orton Trusteos (1849), 14 
Q. B. 139. 


See, generally, CROWN PRACTICE, Vol. XVI., pp. 
314, 315. 

334. —-—— Whether necessary —Prebend an- 
nexed to archdeaconry.|—An Archdeacon of 
Rochester, when instituted & inducted into that 
oftice, is ipso facto inducted into the prebend 
annexed to it by royal grant, & may claim to be 
sworn in as prebendary, without being installed.— 
R. v. RocnesteR (DEAN & CHAPTER) (1832), 3 
B. & Ad. 05; 110 E. R. 36. 

Annotation :-—Retd. A.-G. v. Durham (1882), 46 1. T. 16. 


C. The Prebend or Endowment. 


835. To whom it may be granted.}— A layman 
may be presented to a prebendary.—LBLAND v. 
Mappox (1587), Cro. Eliz. 79; 78 E. RR. 339. 
Anenahion -—Refd. Mirchouse v. Rennell (1833), 7 BU. N. 8. 


See, now, Act of Uniformity, 1662 (c. 4). 

3836. Rectory annexed to-—-Right of presenta~- 
re i v. RivpER (1662), 1 Sid. 75; $2 H.R. 
V78. 

387. ——— Whether appropriation within 21 
Hen. 8 (c. 138), 8. 31.]|—-BRAZEN-Nosk COLLEGE v. 
SALISBURY (3P.), No. 2428, post. 

338. Annexation to archdeaconry — Whether 
severable — Effect of separate grant.) —- lIenry 
VITT. by his letters patent erected & refounded 
the cathedral church of Rochester, & appointed 
therein a chapter, consisting of a dean & Bix 
prebendarics, as well as other functionaries, & 
oflicers not of the chapter, & directed that the 
dean should appoint the inferior officers ; reserving 
to the King, his heirs & successors, the right of 
noiwninating the dean & six prebendaries, & their 
AUCCEHKOTS, aS Vacancies occurred. Charles J. by 
his Ictters patent granted to A., Archdeacon of 
Rochester, & his successors the first canonry or 
prebend which after the date of the letters patent 
should become vacant. by death, resignation, etc., 
& that the said prebend or canonry should be 
united & annexed to the archdeacon & his suc- 
cessors. In 1639 A. was admitted to the prebend ; 
he & his successors, being archdeacons, had from 
that time till 1827 held that prebend, when B., 
the last archdeacon, died. Tach of them was 
collated & inducted to the archdeaconry, & in- 
stituted & inducted to the prebend, separately & 
distinctly. When the last archdeacon died, W. 
was bishop, & by him C. was collated & admitted 
to the archdeaconry, & also instituted to the pre- 
bend, but he had not been inducted into eithor 
at the time of the bishop’s death in Feb, 1827. 
On June 12, 1827, the see continuing vacant, 
another clergyman, D., was presented by the 
Lord Chancellor to the prebend by lIcttcers patent 
under the Great Seal, & he was inducted thereto 
on June 16, 1827. On June 27, the see being still 
vacant, George IV. granted the archdeaconry to 
C., habendum for life, with all profits, pre- 
cminences, etc. thereto belonging; & on July 14 
following, C. was duly inducted into the arch- 
deaconry :—Held: (1) the prebend being an 
ecclesiastical benefice, & not a mere office, the 
Crown might alienate it; (2) Charles I. might 
Jawfully annex it to the archdeaconry, the arch- 
deacon being a corporation sole, & also a spiritual 
person capable of discharging all the duties & 
exercising all the functions belonging to a prebend, 
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& the letters patent were sufficient for the purpose 
of annexing it, though the annexation was only 
of that prebend which should first become vacant ; 
(3) C. was entitled to the prebend, & not D.; 
because an annexation once made cannot be 
severed, & because ©. became prebend in fact, 
as well as in law, by his institution & induction 
into the archdeaconry, & the prior institution & 
induction of D. to the prebend was wholly void.— 
KING v. BAYLAY (1831), 1 B. & Ad. 761; 9 
L. J.O. 8. K. B. 181; 109 BK. R. 969. 


Annotations :—As to (3) ld. & Apid. R. 
{Dean & Chapter) (1832), 3 B. & Ad. 95. RBeld. A.-G. »v, 
urham (1882), 46 4. T. 16. 
839. Effect of induction as archdeacon.|— 
R. v. ROCHESTER (DEAN & CHAPTER), No. 334, 
ante 


840. Right of presentation in right of prebend— 
Death of prebendary before presentation—On whom 
right devolves.}]—- MIRHHOUSE v. RENNELL, No. 
70, ante. 

341. Profits—- During vacancy— Recovery by 
new appointee.) — 28 Hen. VITI., c. 11, 8. 3, gives 
the “ tithes, frnits, oblations, obventions, emolu- 
ments, commoditics, advantages, rents, & all other 
whatsoever revenues, casualties, or profits, certain 
& uncertain, belonging to any ”’ dignity, prebend, 
or benefice therein mentioned, which shall accrue 
between the occurrence of a vacancy & a new 
appointment, to the appointee. 5 & 6 Will. IV., 
c. 30, directs the profits of dignities or benefices, 
without cure of souls, becoming vacant during the 
existence of a certain ecclesiastical commission, to 
be paid to the treasurer of Queen Anne’s Bounty, 
who is to keep an account of the receipts & ex- 
penses, & retain the balance until he shall be other- 
wise ordered ‘‘ by competent authority.” By a 
subsequent statute the Crown is declared entitled 
to appoint, notwithstanding the existence of the 
commission in question, three persons to certain 

rebends therein named. One of these appointees, 

waving duly demanded from the Treasurer of 
Queen Anne’s Bounty the protits received by him 
during the vacancy, brought an action for moncy 
had & received, to recover them. A _ special 
verdict (on a verdict found in his favour), declared 
these to be “ the net profits of the prebend ”’ :— 
Hicld : a judgment for plitf. given on this verdict 
could not be sustained, because it did not dis- 


©. Rochester 





| tinguish the sources from which these profits 
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might arise, nor show whether they were derived 
from the corpus of the prebend to which he was 
individually entitled, or from sums due to him in 
respect of his share of the funds of the corporation 
egate, of which, as prebend, he was a member. 
—REPTON 1, Hopason (1850), 3 I. L. Cas. 72; 
10 BE. R. 28, H. L.3 affy. S. C. sub nom. Wopason 
v. REPTON (1845), 7 Q. B. 96, Kix. Ch. 
Annas :—Refd. Gleaves vr. Parfitt (1860), 6 Jur. N.S. 
uv. 


342. -—--- Power of mortgage.) — A canon of 
W. granted the canonry & the profits, etc., to 
pitfis., to secure a sum of money. So far as it 
appeared on an interlocutory application, the 
estates were vested in the corpn., & the canon was 
entitled to an aliquot share of the profits. There 
was no cure of souls, & the only duties were 
residence within the castle, & attendance ‘n the 
chapel 21 days a year:—Held: upon this state 
of circumstances, the security was valid, & a 
receiver of the profits was appointed.—GRENFELL 
v. Winpsor (DEAN & CANONS) (1840), 2 Beav. 
544; 48 E. R. 1292. 


Annot Bean t. 


o—Refd. M’ Deane (1885), 1 T. L. R. 
624. Mentd. He Mirams, [1891 94. 


)1Q.B.5 
343. -} — Deft., who was one of the 
canons of the Queen's free chapel of St. George 
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at Windsor demised by way of mtge. for 99 years, 
if he should so long live & continue a canon, to 
the lessor of pltf. ‘‘ All canonry of R. A. Mus- 
grave, of the Queen’s frec chapel of St. George at 
Windsor, & all glebe & other lands, messuages, 
tenements, & hereditaments belonging thereto ; 
& all & every the rights, rents, profits, etc., to the 
canonry belonging.” On ejectment brought on 
the demise of the mtgee., it appeared in evidence 
that there was no property attached to any 
individual canonry, but that the whole property 
belonged to the dean & chapter, & that the surplus 
rents, after payee of certain expenses thereout, 
were divided equally among the dean & the other 
members of the chapter; that all the canons had 
houses assigned to them for their residence, but 
that no particular house was appropriated to any 
one canonry ; that whenever a vacancy occurred 
the canons had a right of choice of the vacant 
house according to their seniority, & that the 
house which was left after the other canons had 
made their selection, was assigned to the new 
canon. Deft. had retained possession of the same 
house which was assigned to him upon his installa- 
tion :—Held: (1) ejectment would not lie either 
for the canonry of deft., or for the house assigned 
to him for his residence as canon; (2) deft. was 
not estopped, by the mtge. deed, from showing 
that the house in question did not belong to the 
canonry.— DoE d. BUTCHER v. MUSGRAVE (1840), 
1 Man. & G. 625; 1 Scott, N. R. 451; 9L. J.C. P. 
318; 4 Jur. 681; 133 E. R. 483. 

344. Right to residence — Whether as corpora- 
tion sole or member of corporation aggregate-— 
Windsor.|—Dor d. BUTCHER v. MUSGRAVE, No. 


343, ante. 

. Exeter.]-— The canons of 
Exeter take their houses by succession, hold them 
in right of their prebends for life, & repair them at 
their own expense. The chapter, as a _ body, 
cannot interfere with their enjoyment of their 
houses :—Held : though each canon was a member 
of the corpn. aggregate of the chapter, yet he held 
his house in severalty as a corpn. sole.—Fokb v. 
HARINGTON (1869), L. KR. 5 C. P. 282; 1 Hop. & 
Colt. 331; 39 L. J. GC. P. 107; 21 L. T. 600; 34 
J.P. 1203; 18 W. R. 289. 

Annotation :-—Mentd. Harris v. Phillips, [1891] 1 Q. 1B. 267. 





Liability for dilapidations.] — See No. 3657, post. | 


SUB-SECT. 4.—MINOR CANONS AND VICARS CHORAL. 
346. Nature of office — Whether ‘‘ corporation 
sole.’’|—-A vicar choral of the cathedral church of 
Wells is a ‘corporation sole,’’ & his personal 
representative is liable to an action at the suit 
of his successor in the vicarage, for dilapidations 
of the house held by him as such vicar choral. 
Semble : even if he were not strictly a ‘' corporation 
sole,’’ he still has such a sole estate in the house 
as to create the liability.—GLEAVES v. PARFITT 
(1860), 7 C. B. N. 8S. 838; 29 L. J. C. P. 210; 

6 Jur. N.S. 805; 141 KE. BR. 1045. 

Annotations :-—Refd. Bridgewater v. Durant (1861), 11 
C.B.N.S.7; Ford v. Harington (1869), L. R.5 C. BP. 282. 
847. Appointment—Scottish episcopal minister 

—Whether valid—Compliance with formalities.]— 

INNES v. BEDDOF, INNES v. DUNCOMBE (1897), 13 

T. L. R. 466. 

348. Suspension—On account of absence.|— 





ee eee — 
-— ee i ee ee 


BouGutTon v. YORK (DEAN & CHAPTER) (1716), - 


cited in 2 Q. B. at pp. 10, 28; 3 P. D. at p. 111; 


3 Q. B. D. at p. 771. 7 

Annotations :—Consd. Combe v. Kdwards (1878), 3 P. D. 
103; Martin v. Mackonochic (1879), 49 L. J. Q. B. 9. Befd. 
R. ©. Hereford (Dean & Chapter) (1897), 13 T. L. R. 374. 


, 
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349. Customary duties—Jurisdiction of tem- 
poral courts as to.]——R. v. HEREFORD (DEAN & 
CHAPTER) (1897), 13 T. L. R. 374, CO. A. 

350. Right to residence & appurtenances-— 
Chichester.|—-Where a prescriptive ecclesiastical 
corpn. of vicars choral of the cathedral of 
Chichester had, besides other estates in common, 
four vicarial houses with their appurtenances, 
which had always been appropriated to the 
several use & residence of the four vicars; &, by 
ancient custom, upon every vacancy the vicars, 
according to seniority, made their option of taking 
in severalty any one of such vicarial houses with 
the appurtenances, of which option an entry was‘ 
made in the corpn. act book & signed by the vicars : 
—Held: a new vicar having made an option, 
which was entcred in the act book & signed by all, 
to take one of the vicarial houses, with certain 
appurtenances, then in the possession of S., which 
were not all the appurtenances formerly annexed 
to & enjoyed with the same house by his pre- 
decessors therein, could not maintain an cjectment 
for the other appurtenances, such as part of the 
ancient garden which had been leased off by the 
corpn. before his ea Hor supposing 
him entitled to make an option of the entire 
premises, & to have it entered in the act book, as 
against the corpn.; yet no such option having 
been made & entered in the act book according to 
the custom, he had no separate legal title to the 
premises in question, on which he could maintain 
an ejectment.—-GoopTirLE d. MILLER v. WILSON 
(1809), 11 East, 334; 103 FE. R. 10383. 

Annotation :-—Consd. Doe d. Butcher ». Musgrave (1840), 1 

Man. & (i. 625. 

351. Right to share in fine on renewal of lease — 
St. Paul’s----Recovery.|—A vicar choral of St. Paul’s 
Cathedral is not entitled, during his year of pro- 
bation, to share in a fine paid on the renewal of 
a lease by the dean & chapter & vicars choral, of 
an estate which is one of the sources of the emolu- 
ments enjoyed by such vicars choral. Hlad he 
been entitled, money had & received would, it 
seems, have been the proper form of action to 
recover it, either against all the other vicars 
choral, or against the pittansary, the person 
entrusted with the collection & distribution of the 
funds.:---SHOUBRIDGE v. CLARK (1852), 12 (. 3B. 
33563; 197. T. O. S. 203; 138 BK. R. 034. 

852. Liability for dilapidations—-Devolution on 
death.|—GLEAVES v. PARFITT, No. $46, ante. 


Sun-secr. 5.—-CHAPTER RECORDS. 


353. As evidence--On question of title.|—An 
estaies book of the Dean & Chapter of St. Paul's, 
over one hundred years old, was admitted in 
evidence on a question of title but commented on 
in respect of alterations made therein in another 
handwriting from that of the book.—Ivy’s 
(LADY) TRIAL, Mossam v. Ivy (1684), 10 State 
Tr. 555. 
an :—Refd. Darby v. Ouseley (1856), 2 Jur. N. 8, 


354. Of reputation.|—A book kept in the 
chapter house of the Dean & Chapter of Sarum, 
purporting to contain copics of leases nted by 
the dean & chapter, is, as a public book, evidence 
of those leases for the purpose of reputation, with- 
out proof of possession under the leases.—CoomMBs 
a er & WHEELER (1829), Mood. & M. 398, 
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Sect. 7.—CONSTITUTION OF THE CHURCH 
INTO PARISHES. 
SuB-sEcT. 1.—THE PARISH. 
A. In General. 


855. What constitutes—Within Church Build- 
ing Act, 1818 (c. 45), s. 59.]|—(1) The township of 
B. was a populous district situated within the 
parish of W., had constables of its own, & main- 
tained its own poor. It had, from time im- 
memorial, chapelwardens & a chapel of its own. 
Divine service was performed, & the sacraments 
of the church administered, in the chapel, the 
repairs of which were paid for by the township. 
It had had its own burial ground from the year 
1727; but, until then, it had had none but that 
of W.: &, down to 1740, but not later, the town- 
ship made payments to the clergy of W. church 
in respect of burials at’ B. There was evidence 
of payments made from 1727 to 1740, to the 
clergy of W. for churchings at B. Chapel; & of 
marriages having been celebrated there by license 
& banns from 1605 to 1754, but not afterwards 
till 1843, when the chapel was licensed under the 
Registration Act, 1886 (c. $5). There was also 
evidence of payments made, from time to time 
by B. to the churchwardens of W., on account of 
W. church, beginning in 1689 & ending in 1752: 
which payments were sometimes entered 


show J. to be a parish, within the above Act. 
(2) Mhe chapel of 3. 


being insufficient for 
the accommodation of its inhabitants, they, in | 


{ 


vestry, resolved that a grant offered to them by | 


the Society for Promoting the Enlargement, ete., 
of Churches & Chapels should be accepted, & 
that the chapel should be enlarged according to 
the society’s plans, “ any deficiency in the expense 


| 
| 


to be made up by the sale” of certain private | 


pews, ' & by rates under the Act. of Parliament.’ 
They also resolved to petition the Comrs. for 
Building New Churches to erect a new chureh in 
the township; & the petition was presented, 


stating the inability of the inhabitants to build | 


a church, & that. the enlargement, now agreed 
upon, would require a rate of ls. in the pound for 
five years, which they had pledged for that. pur- 
pose. The chapelwardens then) borrowed of an 
individual £600, on the security of the existing « 
future rates, for the purpose of the enlargement. 
On mandamus to repay the £600 5 redurn, that the 
sum was not) borrowed with the consent of the 
vestry within the meaning of the above Act :— 
fleld: the writ) could not be enforced, the 
resolutions of vestry not being a consent to the 
borrowing of money within the above Act.—-Rh. v. 
WiLLim (1850), 16 Q. Bo. 1: V7 E.R. 7753) aub 
nom. R. ov. BUSTON (CHAPEL WARDENS), 20 
l. J. M. C. 635 16 1. T. O.S. 2803 15 Jur. 506, 

----- Whether chapelry part of parish.|— Sce 
No. 377, post. 

356. Parish church— Privileged to have bells.|— 
A parish church is privileged to have bells.— 
SoLtTAvU v. Dis HELD (1851), 2 Sim. N.S. 13353 2] 
L. J. Ch. 153, 16 Jur. 326; 61 E.R. 201. 
Bala tg :—Mentd. R. ve. Lister & Biggs (1856), Deara. & 


200; Crump ©. Lambert (1867), LL. Ro 3 Eq. 409; 
Walkor v. Browstor (1867), L. R. 5d Eq. 25; A.-G. v. 
Cambridge Consumers Gas Co. (1868), 4 Ch. App. 71; 
diort ¢. Clark (18638), 16 W. R. 569; Lnehbald vr. Robinson, 
Inchbald ¢. Barrington (1868), 20 L. T. 100; Harrison v. 
Good (1871), 34 L. T. 2635) Rogkell «. Whitworth (1871), 
19 W. RR. 38045; Gaunt v. Fynney (1872), 8 Ch. App. 8; 
Winter ¢. Baker (1887), 3 T. L. R. 560. 


B. Boundaries. 


357. Extra-parochial places —— Ancient cathe- 
drals.|—The sites & areas of ancient cathedrals, 


-- we 


: O97; 


me eee ee 
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colleges & Inns of Court are extra-parochial.—R. 
v. PETERBOROUGH JJ. (1783), Cald. Mag. Cas. 238. 
35 Presumption from age.]— 
BRAITHWAITE v. Hoox, No. 317, ante. 
359. Colleges.|—R. v. PeTeRrBorovuGH JJ., 


No. 357, ante. 

360. Inns of Court.|— Rh. 
BOROUGH JJ., No. 357, ante. 

361. ——— Presumption from long acquiescence 
in exclusion from parish.]|—The occupiers of houses 
in Serjeant’s Inn, Fleet Street, are not liable to 
pay poor’s rates to the parish of St. Dunstan in 
the West. 

When a parish has for several hundred years 
acquiesced in the notion, that a particular place 
is not within it, a very strong case should be made 
out, before a jury can be called upon to find that 
such place is within the parish (BEsT, C.J.).— 
Kina v. Burrerworri (1826), 2 C. & P. 39l, 

pP 











PETER- 





Vv. 


‘Delimitation of—--By statutory authority.]-—Sce 
BouNDARIES, Vol. VII., pp. 266-268, Nos. 15, 16, 





By judicial authority.|—-See BOUNDARIES, 
Vol. VII., pp. 270-272, Nos. 38, 48, 49. 
Evidence of.|-—-See BOUNDARIES, Vol. VII., pp. 
266, 313, Nos. 12, 332. 
— Admissibility —- Reputation.| 


—ene 


—~ See 


in | BOUNDARIES, Vol. VII., pp. 314, 315, Nos. 335, 
account as “ levies ” :—-Teld : these facts did not | 


338, 349, 351. 

- .—- —----- Public documents, etc.| —See BouND- 
ARIES, Vol. VII., pp. 316, 318, Nos. 364, 367, 
379, S86, 38Y. 

---~- Private documents.| — See BouNn- 
ARIES, Vol. VII., pp. 319, 320, Nos. 300, 404, 
409. 

Perambulations.|—-See BoUNDARIEs, Vol. VII., 
p. 321, Nos. 413-415, 417, 418. 

Boundary plates:--Presumption arising from.]— 
See BouUNDARIES, Vol. VII., p. 280, No. 118. 

Duty to maintain.|-- See BoUNDARIES, Vol, VIT., 
p. 281, No. 119. 





C. Notices. 

362. Publication—Sufficiency -- At principal door 
of church.|—(1) In the township of 'T. where was 
an ancient chapel, a new church was built & 
consecrated in 1832, since which period divine 
service had been regularly performed on Sundays 
in the new church, though parish meetings con- 
tinued to be held in the chapel, where christenings 
& burials were also occasionally performed :— 
Held: (1) the new church, being the church de 
facto of the place, it was a sufficient publication 
of a poor rate if the notice required by Parish 
Notices Act, 1837 (ce. 45) were aflixed at or near 
the door thereof, & not at that of the chapel ; 
(2) it was a sufficient publication if the notice were 
affixed to the principal door only of the church. 

(3) In the same place a room was hired for a 
schoolhouse, in which divine service was regularly 
celebrated on Sundays according to the rites of 
the Church of England:—Held: it was not 
necessary to affix any notice on the door of the 
school.—-ORMEROD v. CHADWICK (1847), 16 M. & 
W. 367; 2 New Mag. Cas. 55; 2 New Sess. Vas. 
16 L. J. M. G@. 1435 8 1. T. O. S. 3435 11 
J. P.138;3 153 BE. R. 1321. 

Annotations :—.1s to (2) Folld. R. r. Salop JJ. (1864), 5 
New Rep. 172. Generally, Mentd. R. r. Shipperbottom 
(L847), 2 New Sess. Cas. 641; Ramsbottom ¢. Duckworth 
(1847), 1 Exch, 506; HK. r. Preston (1848), 12 Q. B. $16; 
Roe. Mills (1851), 17 L. T. O. 8. 160; BR. v. Strettield & 
Dixon (1863), 33 L. J. M. C. 236. : 

368. Parish divided into several districts— 
Each with own chapel—Notice of poor rate.|— 
Where a parish has several districts, each having its 
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own chapel, & separately maintaining its own 
poor, notice on the chapel door of that district 
alone for which the poor rate is made is sufficient 
publication within Parish Notices Act, 1837 
(c. 45), 8s. 2.—R. v. WORCESTERSHIRE JJ. (1840), 
Arn. & H. 80; 4 Per. & Dav. 440; 10L. J. M.C. 
12; 5J. P.177. 

364, —--- Township with ancient chapel & new 
church.|—-ORMEROD v. CHADWICK, No. 362, ante. 

365. ——— Highway parish part of larger poor 
law parish—No parish church in highway parish.|— 
H., in Warwickshire, is a parish within Highway 
Act, 1835 (c. 50), but for poor law & ecclesiastical 
purposes is not a parish but is included in the 
parish of K. There was no consecrated church 
or chapel of the Church of England in H., but only 
a schoolroom licensed for divine service & a 
Wesleyan chapel. The parish church of K. was 
three miles from II. A highway rate for L. 
having been duly allowed by justices was published 
by a notice affixed to the doors of the schoolroom 
& of the Wesleyan Chapel in H., & not by a notice 
on the parish church of K.:—Held: that such 
notice was a sufficient publication of the rate 
within sect. 27 of the above Act.—R. v1. WOLFER- 
STAN, [1803] 2 Q. B. 451; 62 TL. J. M. C. 148; 
69 L. T. 429; 585. PP. 183; 42 W. R. 176; 37 
Sol. Jo. 718; 5 R. 561. 
abla ohrig :—Refd. Beeson v. Derby Overseers (1903), 89 


366. —— At schoolroom hired & used for 
church service—Whether necessary.|/—OkMEROD 
v. CHADWICK, No. 362, arte. 


DD). Distinet and Separate Parishes. 


367. Creation—Under Church Building Acts, 
1818 (c. 45), & 1819 (c. 134)—Enrolment of 
boundaries.]|—In the year 1823, a piece of ground in 
the parish of M., Leicester, was purchased by 
subscription of the inhabitants, & conveyed to 
the Comrs. for Building New Churches, who 
erected a chapel on part of it & inclosed the 
remainder for a burial ground. In 1827, the 
chapel & burial ground were consecrated. In 
1828 an Ord. in Council was made & published, 
whereby, after reciting sect. 16 of Church Building 
Act, 1818 (c. 45), which empowers the coms. 
to divide populous parishes into two or more 
distinct & separate parishes ; also reciting sect. 21 
of that Act, which empowers the comrs to divide 
populous parishes into ecclesiastical districts ; 
also reciting that the comrs. had made a repre- 
sentation to the Crown respecting the increase 
of population & insufficient Church accommoda- 
tion in the parish ; also reciting that it appeared 
tu the comrs. cxpedient that an ccclesiastical 
district should be assigned to the new chapel 
under Church Building Act, 1810 (c. 134); & 
that the consent of the bishop had been obtained : 
His Majesty ordered that the propused division 


should be made & effected according to the pro- : 


visions of the Acts. The boundaries of the 


district were duly enrolled under Church Building | 


Act, 1819 (c. 143), s. 22. No Ord. in Council 
was made respecting the performance of the 


offices of the Church in the said chapel, or the . 


appropriation of the fees payable in respect thereof, 
nor did the comrs. make any order as to whether 
the fees for burials, etc. were tu be reserved to 
the incumbent of the parish, or assigned to the 
curate of the chapel, or whether burials, etc. 
should be performed in such chapel. In the year 
1818, the corpn. of Leicester established a cemetery 
within the borough, under a lecal Act, by which 
the burial service over deceased persons removed 
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for interment in the cemetery was to be per- 
formed by, & the fees paid to the incumbent who 
might have been required to perform the service, 
& would have been entitled to the fees, if the 
interment. had taken place in his parish or eccle- 
siastical district :—Held: the Ord. in Council 
was made under Church Building Act, 1818 (c. 45), 
s. 21, & not under Church Building Act, 1819 
(c. 143), s. 16; & that, upon enrolment of the 
boundaries, the chapelry became a _ separate 
district parish for all ecclesiastical purposes; &, 
after the death of the then incumbent of the 
original parish, the curate of the district parish 
was entitled to the fees for burial, both 1n his 
parish & in respect of deceased persons removed 
therefrom for interment in the cemetery.— 
EpncE.LL v. BuRNABY (1853), 8 Exch. 7883; 23 
iL. J. Ex. 65; 21 L. T. 0. S. 144; 17 J. P. 520; 
155 E.R, 1571. 
Annotation :-—Refd. Roberts v. Aulton (1857), 2 H. & N. 432. 


368. ——- ———.|—TucKNrEss v. ALEXANDER, 
No. 3752, post. 
369, ——-- —-——.]—In 1851, the church of T. 


was built & consecrated, & in 1852 a district was 
assigned to it by Ord. in Council, as a chapel of 
ease under Church Building Act, 1818 (c. 45), & 
Chureh Building Act, 1819 (c. 134), s. 16, out of 
the ancient parish of W. At that time deceased 
inhabitants were all buried in the parish church- 
yard. By the Act of Consecration & Ord. in 
Council authority was given to perform baptisms, 
marriages, & burials in the new church, & the 
fees were to be received by the incumbent of the 
district :---Held: the district of T. became a 
distinct & new parish in 1856 under New Parishes 
Act, 1856 (c. 10-4), s. 14, & was a * new parish ”’ 
within Burial Act, 18567 (c. 81), 8. 5.-—-ORONSHAW 
»® WIGAN BURIAL BoArp (1873), L. I. 8 Q. B. 
217; 4v i. J. Q. B. 13873 28 1. T. 283, Ex. Ch. 

Annotations --—Folld. Uarrix ». Lambeth Burial Board 

(1883), 47 J. P. 501, Refd. Hale ». Barlow, Ite St. Mary, 

Jslington, Burlal Fees (LX9L), Trist. 149. 

370. Evidence--Separate churches—-Lands in- 
termixed.]—T'wo parishes, the lands of which 
were intermixed, had cach w separate church, 
with one patron & onc incumbent, who celebrated. 
divine service in each church once cach Sunday 
morning or evening alternately, & christened the 
children in either irrespective of the residence of 
the parents. There was also one parish clerk, 
one communion plate, & one burial ground. ‘There 
' had always been overseers, churchwardens, & 
i gurveyors of highways appointed for cach parish 
' geparately, but the sume poor rate in amount had 
always been assessed in both parishes, &, when 
collected, the amount was thrown into one fund, 
& applied to the poor of both parishes indis- 
criminately : --//eld: the preponderance of evi- 
dence was in favour of these being distinct & 
separate parishes, &, therefore, a joint appointment 
of overseers for the united parishes was invalid.— 
R. vu. TOMBLESON (1863), 1 New Rep. 6243 27 
‘J. P. 150. 

371. Effect of division of existing parish--—On 
| right to choose churchwardens—Private Act.|—As 
‘a rule, existing custums or rights are not to be 
taken away by mere gencral words in an Act of 
i Parliament. But without words especially abro- 
gating them, they may be abrogated by plain 
| directions to do something which is wholly in- 

cunsistent with them. And this may be the case 
‘though the Act is a private Act of Parliament, & 

though the particular custom may have been 
i confirmed, years before, by a verdict in a ct. of law. 
| A parish consisted of four townships or hamlets, 
| D., W.., M., & B. UD. contained the parish church, 
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ect. 7.—Constitulion of the Church into parishes; | J. P. 196; 11 Jur. N. 8S. 251; 13 W. R. 609; 16 
eel ib-oeel. 1, Da Te. & G.] : ’ | EB. R. 13 sub nom. Govan v. Jones, 6 New Rep. 


eee wee ee Ye a 
& gave the name to the whole parish. One of the ee . ; e.. mt sign 0 aN be CART 
churchwardens of D. was appointed by the rector, ae ‘ih ova aout . : CAR , id ne 
= other wes elt by the 1 ariehionees: bi p sient (1862 7 Le T. 666 2 
wo persons who, in the township or et of M., ee ae : w v. Wigan Burial 
performed the various duties of churchwardens oer i731? Fog tar daa iga 
é& overseers, were elected by the inhabitants of M., 374. ——_ —— Whether within New Parishes 
which hamlet raised & administered its rates quite | Act, 1856 (c. 104), s. 16.|—JoNnEs v. Gouau, No. 
independently of D., & the churchwardens of D. | 373) ante. 
proper never interfered; & this custom of election See, generally, Sub-sect. 1, G., post. 
in M. by the inhabitants, had been confirmed by 375. Right of inhabitants to choose 
a verdict in a ct. of law many years ago. A private | churchwardens in original parish.] — Contiguous 
Act of Parliament was passed creating D. & W. | portions of parishes of B. & S. formed into a 
into one parish, M. into another, & B. into a third. | consolidated chapelry for all ecclesiastical pur- 
The Act contained a provision that when the three oses, & assigned to the consecrated church of 
parishes had been constituted, the churchwardens t. J.:—Held: those ratepayers residing within 
of cach should be chosen as those of D. had been | that part of the parish of B. lying within the con- 
chosen & appointed :—Held: though there were | golidated chapelry, had a right to vote in the 
no particular words in the Act expressly putting | election of churchwardens for the ancient parish 
an end to the custom of the inhabitants of the | of B.—NEwMan v. Kine (1870), 34 J. P. 358 
hamlet of M. electing the churchwardens, there Sce, generally, Sub-sect. 6, D., post. 
were words clearly directing something else to be Right of incumbent to fees.]|—See Part VII, 
done entirely inconsistent with that custom, | Sect. 10, sub-sect. 1, post. 
which, therefore, Ai re eore en . 
marish, ceased, & the rector of the new parish o . a aize ‘ 
M. became entitled, as the rector of D. had always i", District Chapelries. 
been, to appoint one of the churchwardens, while 376. Whether messuage within—Admissibility 
the other was clected by the parishioncrs at large, | Of evidence.|~-Upon an issue whether a certain 
for that the Act had made D. the model on which | Messuage is situated within a chapelry, a person 
the newly created parishes were formed, & were | Who occupies rateable property within the chapelry 
to be yoverned.—GREEN v. R. (1870), 1 App. Cas. | 18 @ competent witness to prove that it is.— 
518; 35 L. 'T. 495; 41 J. 2. 106, H. LL. 3 revag. MARSDEN v. STANSFLELD (1828), 7 B. & C. 815; 

| 








en : 1874), 31 Le. T. BA! 1 Man. & Ry. K. B. 609; 1 Man. & Ry. M. C. 
Be One Nome He we Getta (B74), ST da De O13, | ace '6 L.J20. 8. KB 189; 108 B. Be. 027. 
Annotutions :-—Mentd. Doe d. Hobbs v. Cockell (1836), 4 

Ad. & Kl. 473; Wormald v. Mackintosh (1840), 5 My. & 

Cr. 5; H. vw. Adderbury Kast (1843), Dav. & Mer. 324 ; 

R. v, Martin (1848), 6 State Tr, N.S. 925. 

377. Whether part of eae ag ia Aa 
chapelry may form part of a parish although the 
inhabitants of the chapelry have never been 
assessed for church rates or repairs, or taken any 
part in the election of churechwardens of the 
parish church, & although owing to the magnitude 
of the parish the chapelry has always appointed 
separate overseers & levied separate poor rates 
under Voor Relief Act, 1662 (c. 12). The fact 
that the vicar of the parish receives the vicarial 
tithe of the chapelry & that residents in the 
chapelry are in the habit of being married at the 
parish church is almost. conclusive evidence that 


y. Consolidated Chapelries. 


372. Formation— -By Order in Council~—-Whether 
enrolment in Chancery of name, boundaries, etc., 
necessary.|——The formation of a district or chapelry 
on the requisition of the Iécclesiastical Comrs., by 
an Ord. in Council, under Church Building Act, 
1845 (c. 70), 8. 9, is valid, without any enrolment 
in Chancery of the name, boundaries, etc., as 
required by Church Building Act, 1819 (c. 134), 
s. G.-—lt. v. SOUTH WEALD OVERSEERS (1864), 5 
LBL. & S. 301; 4 New Hep. 323; 33 L. J. M. OG. 
103; 10 L. T. 498; 28 J. P. 708; 10 Jur. N.S. 
1009; 12 W. Rt. 873; 122 E.R. 876. 

373. ——— Effect of—Assimilation to district 
chapelry.|—(1) Consolidated chapelries & district 
chapelries, though differing in origin, are, when |; the chapelry is part of the parish. Re SANDBACH 
once formed, precisely similar in character. SCHOOL & ALMSHOUSE FOUNDATION, A.-G. v. 

(2) Consolidated chapelries are within New | CREWE (EaRL), [1901] 2 Ch. 317; 70 L. J. Ch. 
Parishes Act, 1856 (c. 104), 5s. 14. 604; 8$4L. T. 815; 49 W. R. 647. 

3) Where an ecclesiastical district has been 378. —-- Annexation of endowment.]— 
formed out of several parishes, the incumbent of | Hucurs v. DENTON, No. 3444, post. 
the chapelry in the new district will not be entitled 379. Creation—Authority of Ecclesiastical Com- 
to the fees of marriages, etc. within sect. 12 of | missioners.}—TUCKNEss v. ALEXANDER, No. 3752, 
above Act until after the next avoidance, or the | post. 
relinquishment of fees by the incumbents of all 880. Constitution as new parish—Effect of— 
the parishes out of which the chapelry has been | On _ identity.|—HuGurs v. Denton, No. 3444, 
formed. The incumbent of two parishes from ‘ 
which portions were taken in order to form a con- 881. —-—— By Order in Council under Church 
solidated chapelry, appeared to have made no | Building Act, 1839 (c. 49)—Original parish regu- 
formal resignation of fees accruing in respect of | lated by local Act—Whether valid.])—The ryle of 
such portions of the chapelry, but stated that | construction, that a general Act of Parliament 
when the ve up the right to the parish they | does not repeal or affect a prior special Act of 
considered that they had given up everything :— | Parliament without express words of reference, 





Held; there was sufficient evidence of a relinquish- | applies to the Church Building Acts. 

ment of such fees within the sect. (1) Where a local Act regulated the ecclesiastical 
(4) A deft. is not bound to appeal from an inter- | arrangements of the parish of St. Pancras :— 

locutory decree, though he might so have raised ; Held: not to be affected by above Act. 

the whole question at issue.—JONES v. GOUGH | 


(2) An Ord. in Council, purporting, under 
(1865), 3 Moo. P.C.C.N.S.1; 12 L. T. 813 29 


sect. 3 of the latter, with the consent of the 
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bishop alone, upon the representation of the 

Ecclesiastical Comrs., to order the assignment of 

a district to a parochial chapel built under the 

former Act :—Held: ultra vires. 

(3) The insertion in a general Act of Parliament 
of a saving clause, providing, that the Act shall 
not apply to a special case which had previously 
been re by a special Act of Parliament 
not otherwise referred to, will not prevent the 
application of the rule of construction mentioned 
above. 

(4) The incumbent of a district parish created 
such by a private Act of Parliament, will not be 
allowed to restrain the incumbent of the mother 
church from publishing banns & celebrating 
marriages between persons resident in the district 

arish, nor from receiving ecclesiastical dues.— 
‘ITZGERALD v. CHAMPNEYS (1861), 2 John. & H. 

31; 30 L. J. Ch. 777; 561. T. 233; 7 Jur. N.S. 

1003; 9 W. R. 850: 70 E. R. 958. 

Annotations :— As to (4) Refd. Tuckness v. Alexander (1863), 
2 Drow. & Sm. 614. Generally, Retd. Stewart v. W 
Derby Burial Board (18386), 34 Ch. D. 314. 
Thorpe v. Adams (1871), L. R. 6 C. P. 125; 
Bradley (i878), 3 App. Cas. 944; Re Smith's Estate, 
Clements v. Ward (1887), 35 Ch. J). 589: Baird o. Tun- 
bridge Wells Corpn., (1894) 2 Q. B, 867 ; Hornsey District 
Council ». Smith, [£897] 1 Ch. 843; R. v. I Govern- 
ment Board, kz p. South Stoncham Union, [1908] 2 

K. B. 368; Jenkins v. G. C. Ry., [1012] 1 K. B. 1. 

382. Effect on prior trust deed-—Con- 
struction of Order in Council.|—-By a deed of 1840 
a certain chapel was vested in trustees, upon trust 
to permit same to be used as a chapel of ease, 
dependent upon the parish church, & to permit 
the vicar for the time being or his curates to 
officiate as ministers thereof, & to allow the vicar 
& churchwardens to let the pews, & to permit the 
churchwardens to receive the pew rents & other 
emoluments for the benefit of the vicar, after 
paying the necessary expenses; & the vicar & 
churchwardens were authorised to appoint the 
clerk, pew openers & other officers of the chapel. 
By an Ord. in Council, dated Oct. 1860, the chapel 
was constituted a district chapelry, & it was 
ordered that marriages, baptisms, ctc., should be 
solemnised & performed in the chapel, & that the 
fees should belong to the minister of such chapel 
for the time being, subject to a proviso that so 
long as the existing vicar remained vicar the fees 
should be 





aid to him, but the Ord. did not ‘ nie 
mention or taffect to deal with the pew rents :--: ; under the provisions of that Act ; 
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Held: (1) the effect of the Ord. in Council was to ; 


withdraw the chapel from all the purpuses in- 
cluded in the trust decd; (2) to constitute the 
district chapelry a benefice; & (3) to deprive the 
vicar & churchwardens of the parish church of all 
right to receive the pew rents, or to nominate the 
officers of the church. Qu.: whether after the 


creation of the district chapelry the pews of the | (c. 37), 8. 


' chapel shall be built in an 


chapel could lawfully be let & the pew rents 
received for the benefit of the minister of the 
chapel.— FITZGERALD v. FITZPATRICK (1864), 4 


New Rep. 87; 33 L. J. Ch. 670; 10 L. T. 477; 28. 


J. P. 645; 10 Jur. N.S. 913; 12 W. KR. 771. 
Annotation :—As to (1) Refd. Chichester & Eubrook Kxtate 

Trustees v. Woodward, Sandgate Faculty Case (1858), 

Trist. 180. 

See, also, No. 373, ante. 

883. Formation under Church Building Acts, 
1819, 1830, & 1856—Distinguished from parish 
formed under Church Building Act, 181 8—Parish 
clerk’s right to fees.|—-A district chapelry, created 


Xceed 
ae 
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the. dint b Fhe ge ossession—How 
e ic ag *:5 —_ 
original parish, whose appthe churchwardens to 
to the cheers of the rally A Maga clerk was 
a case, the bishop may, under 19° 
s. 14, award compensation to thdim [the vestry 
lieu of fees.— STEAD Parisu ‘tay bring an 
GasE, Re LANGMEAD (1876), Trist. 564, CNBOROUGH, 
Right of incumbent to fees.]—See 5 


‘ vestry 
Sect. 10, sub-sect. 1, posi. ‘a the 
G. New Parishes. ied 


384. Creation.] —CROoNSHAW v. WIGAN Burt 
Boakp, No. 369, ante. 

385. .}—The ancient parish of St. Mary 
comprised, inier alia, the district parish of St. 
Mark, attached to the district church of which 
was a churchyard wherein the remains of the 
inhabitants of St. Mark were interred. In 1852 
a burial board was formed for the whole of the 
parish of St. Mary, & in 1853 the churchyard of 
the district parish of St. Mark was closed by 
order of the Secretary of State, & the remains of 
the inhabitants of St. Mark’s were thenceforth 
interred in the burial ground provided by the 
burial board of St. Mary. Such burial ground 
was consecrated in 1854, & from that time became 
the burial und of St. Mary. In 1875 a church 
called St. janes was built & consecrated in the 
district parish of St. Mark, & a district, part of 
the district parish of St. Mark, dssigned to it by 
Ord. in Council. By the sentence of consecration 
& Ord. in Council authority was given to solemnise 
& perform burials, ctc., at the church of St. James, 
the feces to arise therefrom to be paid & belong to 
the minister of such church for the time being. 
The incumbent of St. James’ having brought an 
action claiming to perform the burial service in 
defts.’ burial ground over the bodies of the in- 
habitants of St. James’ buried therein, & to reccive 
the fees for such services ;—Held: tho district of 
St. James was a “ new parish’ within Burial 
Act, 1857 (c. 81), 5. 5.—IIannis v. LAMBETIL 
BuRIAL BOARD (1883), 47 J. P. 501, D.C. 

386. Distinguished from district constituted 
under Church Building Act, 1831 (c. 38).]-—By 
sect. 16 of above Act, two churchwardens are to 
be appointed for every church or chapel built 
one by the 
incumbent, & the other by the renters of pews. 
Marriage Act, 1836 (c. 85), 8. 26, empowers the 
bishop of a diocese, by license under his hand & 
seal, to authorise tho solemnisation of marriages 
in a district chapel, for persons residing within 
the district. By sect. 32 the bishop may, with 
the consent of the Archbishop of the province, 
revoke this license. New Parishes Act, 1843 
15, enacta that when any church or 
district, & consecrated 
as the church or chapel of such district, the 
district shall, from & after such consecration, bo 
& be deemed to be a new parish for ecclesiastical 
purposes. &, by sect. 17, in every such case of 
a district so becoming a new parish, two church- 
wardens are to be chosen for it; one by the per- 
petual curate of the new parish & the other by 





: the resident inhabitants having a similar qualifica- 


| 


| 
: 


. 


tion to that which would entitle inhabitants to 
vote at the election of churchwardens for the 
principal parish. New Parishes Act, 1856 (c. 104), 


by an Ord. in Council, under Church Building 5. 11, empowers the FWecclesiastical Comrs., upon 
Acta, 1819 (c. 134), & 1839 (c. 49), & 19 & 20 Vict., | the application of the incumbent of a district 
c. 55, is not equivalent to a district parish created ; church or chapel, with the written consent of the 


under Church Building Act, 1818 (c. 45), & the , bishop of 


the diocese, to makw an order under 


parish clerk of such a district chapelry is not | their seai, authorising the publication of banns 


“ 


256 


Sect. 7.—Constitution of yore Church into parishes : 
Sub-sect. 1, G. & H. fs sub-sect. 2, A.) 

of imon e solemnisation therein of 
eae ee ree s, churchings, & burials ; 
the fees for the #Performance of which offices are 
& to be paid to the incumbent. 
> wheresoever or as soon as banns of 
& the solemnisation of marriages, 
,» & baptisms, are authorised to be 
or performed in any consecrated district 
fh or chapel, such district not being at the 
tim,.ée of the passing of that Act a separate & dis- 
Peis parish for ecclesiastical purposes, & the 
incumbent of which is, by such authority, entitled 
for his own bencfit to the entire fees for the per- 
formance of such offices, without any reservations 
thercout, such district shall become & be a separate 
& distinct parish for ecclesiastical purposes, such 
as is contemplated by New Parishes Act, 1843 
(c. 37), 8s. 153 the church of the district shall be 
the church of such parish; & all the provisions 
of New Parishes Act, 1843 (c. 37), relative to new 
parishes, upon their becoming such, & to the 
matters & things consequent thereon, shall extend 
& apply to the said parish & church as fully & 














effectually as if it had become a new parish under | 


the provisions of that Act. The church of CG. 
was built, & had a district assigned to it, under 
Church Building Act, 183] (c. 38). 
1840 the bishop of the diocese granted, under 
Marriage .Act, 1836 (c. 85), 5. 26, his license for the 
publication of banns & the solemnisation of 
marriages in the church, & for taking the same 
fees in rexpect thereof as were taken in the mother 
church by the minister & incumbent thereof for 
the time being ; to which the fees for churchings, 
baptisins, & burials were afterwards added. From 
the consecration of the church down to the issuing 
of the writ of aandamus in the present case, two 
churchwardens were chosen for the church in the 
manner directed by Church Building Act, 1831 
(c. 38), 8. 163 one by the incumbent, & the other 
by the pew renters. Upon demurrer to. the 
return to a mandamus to the incumbent of the 
district to convene a meeting of the inhabitants 
to elect a churchwarden, the return alleging that 


the incumbent & the pew renters had the privilege | 


of electing the churchwardens, & that sect. 15 
of New Parishes Act, 1848 (c. 37), & sect. 14 of 
Now Parishes Act, 1856 (c. 104), were inapplicable : 
—Held: the return was good. The authority 
contemplated by New Parishes Act, 1856 (c. 104), 
8. 14, was not a revocable license by the bishop, 
but an authority under an order of the Comrs, 
under seet. 11 of that Act; therefore the district. 
Was not brought within the operation of sect. 14 
of the Act. Semble: New Parishes Act, 1843 


(c. 37), 8. 15, is inapplicable to the case of a! 


district constituted, not under that Act, but under 
Church Building Act, 1831 (c. 38), with a license 
by the bishop under Marriage Act, 1836 (c. 85). 
This authority, if it had been granted by the 
order of the Comrs., would be of a permanent & 
irrevocable character ; but it has not been granted, 
& we are of opinion that the revocable authority 
ov license of the bishop is not enough to bring 


this district within sect. 14 of New Parishes Act, | 


1856 (c. 104) (per Cur.).—R. v. PERRY (1861), 3 
K. & K. 640; 30 L. J. 
25 J. P. 229; 7 Jur. N. S. 655; 9 W. KR. 383; 
121 E.R. 583. 


PART III. SECT. 7, SUB-SECT. 1.—H. 

g. Parish = regisicra— Amendment — 
Jurisdiction af court to order.}-—W bere 
upplication was made for an order 


ee ee oe 


In the year | 


Q. B. 1413 83 L. T. 885; ' 


authorising the amendment of theentry | 

us to appct.’s baptism in oa church 

At dr of baptisms b 
ditions thereto :—. 


ECCLESIASTICAL Law. 


387. Whether “ place having a known & defined 
boundary ’’—Local Government Act, 1858 (c. 98), 
sect. 12—Parts of two townships each maintaining 
own poor & highways.]|—A district formed for 
ecclesiastical purposes under New Parishes Act, 
18438 (c. 37), consisting of parts of two townships, 
each of which townships separately maintains its 
own poor & its own highways, was ‘‘a place 
having a known & defined boundary ’’ within 

| sect. 12 of above Act, & was not a less place 
. included within a greater within the meaning of 
sect. 14. Preliminary proceedings under sects. 14 
& 16 were therefore unnecessary, & the district 
night at once adopt the Act, at a meeting of 
owners & ratepayers, convened by the church- 
wardens; & an order of the Secretary of State 
confirming such adoption was valid.—h. v. 
NORTHOWRAM & CLAYTON (RATEPAYERS) (1865), 
L. R.1Q. B. 110; 7B. &8.110; 35 L. J. Q. B. 


90; 30 J. P. 181. Se ase 
L. tes 


Annotations :—Mentd. Ik. v. Hardy (1868), L. R. 
117 i “af v. Local Government Board (1873), 
. 227 


Rights of inhabitants—Burlal.]—See Buuiat, 
Vol. VIT., p. 527, No. 74. 


H. Purish Records and Documents. 


| 388. Parish registers—Right of inspection.]— 
| ANON. (1733), 2 Barn. K. B. 269; 94 EB. lt. 493. 
| 389. ——— Duty of incumbent to make copies. |— 
| Anon. (1733), 2 Barn. K. B. 260; 94 E. R. 493. 
| See, now, Births & Deaths Registration Act, 
| 1836 (c. 86), 8. 35. 
| 390. —-— Entries in—On whom duty lies. |-— 
| An entry in the register book by the minister of 
the parish of the baptism of a child, which had 
taken place before he became minister or had 
any connection with the parish, & of which he 
received information froin the parish clerk, is not 
adinissible in evidence, nor is the private memo- 
| randum of the fact inade by the clerk who was 
present at the baptisin. 
| Registers should be made up promptly, & by 
the person whose duty it is to make them up. 
The register of baptism, in this case, purports to 
bear date Feb. 6, 1776, but it was not made up 
till June, 1777, & then it was made up—not by 
| the person who was minister of the parish at the 
| time of the baptism, or by a person who appeared 
| at that tine to have any connection with the parish 
| —-hbut. by one who afterwards became the minister 
| of the parish. It must be taken, therefore, that 
ihe made this entry after the death of the 
| minister of the parish who was present at the 
| baptism. ...1 think, therefore, the register 
| itself clearly ought not to have been received in 
, evidence (BAYLEY, J.).-~ DOE d. WARREN v. BRAY 
(1828), 8 B. & C. 8133; 3 Man. & Ry. K. B. 428; 
; 2 Man. & Ry. M.C. 66; 7L.J.0.8. K. B. 161; 
1 108 BE. R. 12-45. 
| Annotation :~-Refd. Lyell v. Kennedy (1887), 56 L. T. 647, 
| $91. - —-— Time for making.|—Doer d. 
' WARREN v. BRAY, No. 3U0, ante. 
| ‘See Parochial Registers Act, 1812 (c. 146), s. 3. 
| $92. Custody.}|—— Where a_ rectory is in 
| 
| 
| 








fact void, although one has acted as rector & 
appointed an ofliciating chaplain, this ct. will pot 
grant a mandamus, at the -ustance of one of the 
churchwardens, to compe. | mere wrong doer to 
give up the register boo {f the parish to the 
' churchwardens, as there is. ve remedy. When 
| a benelice is full, the ine ent is the proper 
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register was aot a public fecord, the 
cet. could not authorise the wmendment. 
making certain -—yr p. REEVE (1912), C. P. D. 194.— 


eld: as such 8. AF. 
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custodian of the parish books; semble: if void, 
the churchwardens.—Ex p. Ho~Ltoway (1855), 
24 L. T. O. S. 255; 19 J. P. Jo. 99; sub nom. 
R. v. pais rec ae Pe ew ay 3 W. R. 247. 
orgery o amage to.|—See CRIMINAL 
LAw, Vol. XV. . ee 
Terriers—As evidence.]|—Sce EvipENCE. 
—— Of boundaries.|-— See BouNDARIEs, 
Vol. VII., p. 318, Nos. 379, 380. 
Vestry books.|—.See Nos. 619, 620, post, 
; Parish books & papers — Discovery of.| —— See 
CORPORATIONS, Vol. XIII., p, 424, Nos. 1455- 


1457. 

Papers in charge of vestry clerk.! —Sce 
No. 621, post. . mea 
As evidence of boundaries.]-—Sce Bounp- 
ARIES, Vol. VII., p. 318, No. 381. 
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SUB-SECT. 2.—THik INCUMBENT, 
A. In General. 

393. Estate in benefice—-Rectory.|—- HUNTLEY 
v. RUSSELL, No. 3719, post. 

394. Duties—- Whether bound to preach.j — 
TAYLOR v. Gay (1669), 1 Sid. 409; 82 1. R. 1185. 
At archdeacon’s visitation.| — Sce 
Sect. 5, sub-sect. 5, C., ante. 

Necessity for licence.|-—Sce Part V., Sect. 2, 
sub-sect. 4, A., post. 
In relation to vestries.|-— Sce Sub-secct. 4, 


Te eee cranes 











post, 





Cure of souls.|—-See Part V., Sect. 8, sub- 
sect. 2, post. 

~——- Residence.|-—See Part V., Sect. 8, sub-seet. 
3, post, 

395. Rights—-Subordinated to spiritual duties. | 
—Claim: that pltf. was vicar of a parsh; that 
a chapel was erected within it & endowed & 
consecrated for the administration of the sacra- 
ments & the performance of all other divine offices 
according to the rites of the Church of England ; 
that pltf. as such vicar was entitled to nominate 
& present, & had nominated & presented a clerk 
to the chapel, but another clerk had been licensed, 
instituted, & admitted by deft. bishop on the 
nomination & presentation of certain other defts., 


ee eee ee 
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claim was bad, inasmuch as it did not allege that 
the chapel was a chapel of case, or otherwise show 
any right in the vicar to nominate and present a 
clerk to it. 

(3) Defts. claiming relief over against the 
Ecclesiastical Comrs. served upon them a notice 
under R. S. C., Ord. 16, r. 18. They entered an 
appearance under r. 20, & an order was afterwards 
made at chambers, under r. 21, that they should 


THE CHURCH OF ENGLAND. 


' be at liberty to appear & defend this action so far 


as related to the question whether all thi 

required to be done by them, in order to enable 
them as against pltf. to make a valid declaration 
of the right of nomination & to vest that right in 
defts., were done by them, & that they should be 
bound by the finding upon that question. The 


' pitf. then obtained an order on the Kcclesiastical 


Commissioners for discovery of documents :— 


, Held: the third parties having appeared in the 


‘ action to litigate with pltf., he was entitled 


a a ee ee ee es ee ee es ees es 


a te eee 


who thereby hindered pltf. in the exercise of his | 


right ; & he claimed to have his right established 
& declared. 


to 
discovery from them, & the order for it was right. 

The vicar of a parish as such, has only the right 
to present to a public consecrated chapel within 
his parish, when such chapel is a chapel of ease, 
though he has the right to forbid any person to 
officiate within his parish without his consent, 
unless he has been deprived of such right by some 
statute or some arrangement binding on the bishop 
of his diocese, the patron of the mother church, & 
the patron thereof. —MACALLISTER v. ROCHESTER 
(Bp.) (1880), 5 CG. P. DD. 194; 49 TL. J. Q. B. 114, 
443; 42 L. I’. 22, 481; 28 W. Kt. 584, D.C. 
Annotations :---As to (3) Distd. Molloy v. Kilby (1880), 15 

Ch. 1. 162. Folld. Kden » Woardalo lron & Coal Co, 

(1887), 34 Ch. D. 223. Refd. Piller ». Roberts (1882), 21 

Ch. D. 198. 

_ 396, —-— Consistent with those of parishioners. | 
—The incumbent has only such rights as are 
consistent & co-equal with the rights of the 
parishioners (LORD COLERIDGE, C.J.). 

No onc can lawfully read a service over 
corpse in a churchyard, & for this purpose the con- 
secrated portion of a cemetery is the same thing 
as a churchyard, unless he is the incumbent or 
some clergyman duly authorised by him... 
speaking generally, no clergyman can perform 
sacred rites in the parish of another clergyman 
without the consent of the incumbent ; to do so 
would be an ecclesiastical offence (LOKkD COoLk- 


| RIDGE, C.J.) 


Defence of the last mentioned defts. : , 


That certain freeholders had erected the chapel | 


& conveyed to the Neclesiastical Comrs., & 
applied to them under Church Building Act, 1851 
(c. 97), to declare the right of nomination to be 


Consecration is effected by the decree of a com- 
petent ecclesiastical ct., that is to say, the act or 
sentence of consecration, signed by the bishops, 


' setting aside the ground or building in sucros usus 


in defts. who had endowed the chapel, & that | 
before making such declaration a copy of the -; 


application was according to the Act, sent by the 
Comrs. to plitf., he being both patron & incumbent 
of the parish ; that if he had ceased to be patron 
he stood by & knowingly allowed those defts. to 
endow the chapel & procure the same to be con- 
secrated in the belief entertained by them as he 
well knew that he was patron, & that the sending 


(LORD COLERIDGE, C, J.).— Woon v, IKADINGLEY- 
CUM-BuURLEY BURIAL Boarp, [1802] 1 Q. B. 713; 
65 L. 1. 90; 56 J. P. 326; 40 W. RR. 3903; 8 
T. L. R. 2173 36 Sol. Jo. 201, D.C. 
sinnotations :-—Mentd. Williams v. Briton Ferry Burlal 
Board, {1905} 2 K. 8. 565; Sutton v. Bowden, [19135] 
1 Ch. 618. 
397. —-— Relief from rates—Under Ecclesi- 
astical Tithe Rentcharge ae Act, 1920 (c. 22), 


, S 1 (2)—How total income arising from benefice 


of such copy to him was in fact a sending of a copy | 


both to the patron & incumbent, as required by the 
Act, & pltf. was therefore estopped from denying 
that he was patron; & that the right of nomination 
had been declared to be in those defts., who after- 
wards nominated. On demurrer to the allegation 
of estoppel :—Held: (1) it was bad, because the 
rights of the vicar were not merely private but were 


ee a meee ee 


accompanied by spiritual & other duties in which ' 
: sums paid by him to the incumbents of other 


his parishioners were interested, & he could not 
therefore waive or divest himself of those rights 


& duties by the conduct imputed to him; (2) the | 


J.— VOL. XIX. 


calculated.}—-In the above sub-sect. the words 
‘total income arising from the benefice ’’ mean 
the total income arising from the benefice to the 
incumbent thereof for the time being as owner of 
the tithe rentcharge ; &, therefore, the incumbent 
of a benefice, in arriving at the total income arising 
therefrom to be shown in a statutory declaration 
made by him under the sub-sect., is entitled to 
deduct from the total gross revenue of the benefice 


parishes pursuant to Ords. in Council charging the 
tithes & hereditaments of the benefice with the 
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payment thereof, & a sum paid to his own pre- 
decessor pursuant to a declaration of vacancy 
directing payment thereof out of the revenue of the 
benefice.—R. v. LATCHINGDON OVERSEERS, Fz p. 
Hearn, [1922] 2 K. B. 14; 91L. J. K. B. 429; 
126 L. T. 504; 863. P.43; 20L.G. R. 114, D.C. 
——_—- ——— Incumbent of two benefices.}]— 
Sce No. 2437, post. 

Fees. | —See Part VII., Sect. 10, sub-sect. 











1, post. 

-———- Ag chairman of vestry meeting.| — See 
Sub-sect. 4, C. (c) ii., post. 

—— Nomination of churchwarden.|—-See Nos. 
870-679, post. 


Whether corporation sole.}—-Sec, generally, 
CoRPORATIONS, Vol. XIII., p. 276, Nos. 58-60, 61. 
. 898. Perpetual curate.]|—— Where a per- 
ere curacy is augmented from Queen Anne’s 

unty fund the incumbent becomes, by statute, 
@® corpn. capable of taking in perpetuity. The 
incumbent of a aa curacy not so augmented 
took in exchange, to him & his successors for ever, 
Jand of more than 406. annual value :—Held: a 
subsequent incumbent was entitled to a county 
vote in respect of this land as equitable freeholder. 
—WALLIS v. BIRKS (1870), L. RH. 5 C. P. 2223; 1 
Hop. & Cok. 365; 39 L. J.C. P.106; 22 L. T. 
268; 34 J. P. 343; 18 W. R. 734. 

Sec, generally, Part V., Sect. 3, sub-sect. 4, post. 

399. Standard of conduct.|-—W1LLIAMS v. ILALL, 
WILLIAMS v. FURLAY, No. 1462, post. 

Parish surrounding cathedral—Sub-dean of 
cathedral vicar of parish.|—Sce No. 317, anle. 





B. Rights and Liabilitics in regard to Property. 
(a) The Church. 
i, Jn General, 


Sid. 101; 82 K. KR. 905; su nom. KR. v. LARKING, 

1 Keb. 438. 

Annotation :-—Refd. Burton v. Henson & Kerboy (1842), 
11 L. J. Ex. 348. 

401. —— Possession with churchwardens.|— 
All persons ought to understand that the sacred 
edifice of the church is under the protection of the 
ecclesiastical laws as they are administered in these 
ets. 3; that the possession of the church is in the 
minister & the churchwardens ; & that no person 
has a right to enter it when it is not open for 
divine service, except with their permission, & 
under their authority. - That pews already erected 
cannot be pulled down without the consent of the 
minister & churchwardens, unless after cause 
shown by a faculty or licence from the ordinary 
(Siz JOHN NIcHOLL).— JARRATTI v. STEELE (1520), 
3 Phillim. 167; 161 KE. R. 1290. 

Annotations | Appia. Criftin v. Dighton (1864), 5 B. & 8. 
O38. Expld. Hitchings ». Cordingloy (1863), L.. KH. 3A. & K. 
113. Ret, Copo ¢. Barber (1878), 41 L. J. M. C. 137; 
St. Michael, Bosslahaw (Rector, otc.) v. Parishioners of 

Same, [1893] P. 333; Loow. Hawtrey, (1895) b. 63. 

See, generally, Sub-sect. 6, post. : 

402. Subject to purposes to which dedi- 

cated.|—-GQREENSLADE v. DARBY, No. 476, post. 

403. The site.|——A grant by a rector to an 
individual of the exchusive right of burial for 
himself, his family, & friends, in a vault under the 
church, is a grant of an easement 
land & cannot be made by parol. 





be the proper form. 
power to make such a grant, even by deed. 


eee - eee ee ome 





| 
| 
400. Nature of estate.)]—1%. v. MaKcu (1663), 1 | 








| 
| 
| 





ing out of | 
No action will | 
He for the disturbance of such a right against | 
a rector; if it would, case & not trespass would | the 
(1) Semble: a rector has no | ta be the 
| (1846), 6 L. 


ECCLESIASTICAL Law. 


The freehold of the church is in the rector; but the 
rector holds the freehold subject to the jurisdiction 
of the ordinary, & for general & public purposes, not 
for his own; for the benefit of the parishoners at 
large, not for his own sole benefit & emolument. 
The object is, that he shall be enabled to 
all his parishoners from time to time with reason- 
able & convenient space for the purposes of burial, 
& if he had the power to grant to one individual 
an exclusive righ of burial to an individual, not a 
parishioner, & his family such as pltf. now claims, 
that object might be defeated because the greater 
poruon of the church might become appropriated 

wealthy individuals who could afford to pay 
largely to the rector for such a privilege, to the 
actu exclusion of the poorer parishioners. 
(2) Semble: such a right cannot be granted at all, 
except by means of a faculty, to a parishioner, 
& annexed to a mansion within the parish. In 
the case of a pew, a faculty is necessary for such 
a grant; (3) Semble: it is equally necessary in the 
case of a tomb or vault. 

In both cases the governing principle ought to be, 
to regulate the accommodation according to tho 
rights & wants of the parishioners; & a faculty 
can do no more than limit, in the one case the right 
of sitting, & in the other the right of burial, to 
inhabitants of the parish. Generally in the case 
of a pew, the faculty is confined to persons in- 
habiting a particular house within the parish, & 
if not, it is annexed to a parishioner, in the cha- 
racter of parishioner, supposing it may be so, still 
when the party removes from the parish, the 
exclusive privilege ceases, & the mghts of other 
persons coming into the parish attach.—BRYAN 
v. WHISTLER (1828), $ B. & C. 288; 2 Man. & 
Tty. K. B. 318; 6 L. J. oO. S. K. b. 302 ; 108 
Ki. R. 1050. 

Annotations :—.18 to (1) & (2) Refd. Taplin 1. Florence (1851), 

10 C. KB. 744; Ashby v. Harris (1868), L. R38 C. PL 5235 

Kerrison v. Smith (1897), 66 L. J 762; North 


Manchester Overseers v. Winstanley, [1908] 1 K. B. 835. 

Generally, Mentd. Wood v. Leadbitter (1845), 13 M. & W. 

404, ----—.|-—-REDHEAD tv. WAIT, No. 1053, post. 

405. --——.|—GREENSLADE v. DARBY, No. 476, 
post. 

406. --—— Conveyance accepted by Ecclesi- 


astical Commissioners.|-—By Church Building Act, 
1845 (c. 70), s. 13, the freehold of the site of every 
church of which the Comrs. therein mentioned shall 
accept a conveyance under Church Building Acts, 


as to any church not yet consecrated, when the 
anand shall be consecrated, shall vest in the ineum- 
ent. 


Land having been conveyed under above Acts 
to the Ecclesiastical Comrs. as a site for a church, 
a church was afterwards erected on a part of the 
land, & the church & part only of the land were 
consecrated :—Held: upon such consecration, the 
whole of the land so conveyed to the Comrs. 
vested in the incumbent.—PLUMsTEAD District 
BoARD OF WoRKS v. ECCLESIASTICAL COMRS. FOR 
ENGLAND, [1891] 2 Q. B. 361; 61 L. T. 830; 55 
J.P. 791; 39 W. R. 700, D.C. 

407. The fabric.|—The property in all that is 
attached to & forms a portion of the fabric of a 

ish church is only well laid in an indictment as 
hat of the person or persons who is or ave in law 
baa parson.— RK. +. MADELEY (1843), 1 L. T. O. S. 

408. Where benefice a vicarage.) — In an 
indictment under 7 & 8 Geo. 4, c 29, 1 44, for 
stealing lead from the roof of a paris.. church where 

benefice is a vi the lead is properly laid 
property of the vicar 1. ve. MILES 
. 0.8. 485; 1 Cox, C. C. 351. 
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409. ne ad of key.]|—ReDHEAD v. Wart, No. 
Peek post. 


fi. The Chancel. 


414. The site—Nature of estate in.]—ANON. 


1616), 1 Brownl. 45; 128 E. R. 655. 
—(1) The minister has, in the first instance, the | (1616), 1 Brown Dighton & Davies (1863), 33 


| 
Annotation ; 

right to the possession of the = of the church, & T J. Q. B. 29. tho: iff 9, that the chanoel is is part 

the churchwardens have only the custody of the rector’s giobe, though entertained by Lord Coke, S cow 





Subject to right of access to church.] 


church under him : if he refuses access to the church | °xPl¢ded (CocxsuRn, C. J.) 

on fitting occasions, he will be set right on applica- 415. ee freehold of a church, 

tion to higher authorities. including chancel & churchyard, is in tho rector, 
(2) Where the office of the judge is promoted, but the right to the corporal possession is in the 

the whole transaction should be fairly stated in spiritual incumbent after induction; & therefore 

the arts., in order (3) that the judge may consider | ® lay rector has not, as against the vicar, any right 

whether he ought to allow his office to be promoted, | to the possession or control of the chancel. 

& (4) that deft. may be enabled, without nee | In contemplation of law, tho freehold of the 

to himself, to give an affirmative issue.—LEE 1. church, & therefore that of the chancel, which 


Marriaws (1880), 3 Hag. Kee. 169; 162 E.R. 1119. forms part of the church, as well as the freehold 
Annotations :— da to 1) id, Rltchings ¢. Cordingloy (1868), | | of the churchyard, is in tho rector, whether 











1. R. 3 A. & XE. - Griffin v. Dighton 1864), 5 | Spiritual or lay; but this naked & abstract right 
3; Ryans v. Dodson (1874), Trist. 26. 4s to | carries with it, in our judgment, no right of pos- 
3) Sonsd: R. v. Oxford Bp. (1879), 4 Q. B. D. 525 session ; the latter being in the incumbent, who is 


411. Liability for repairs—Under Metropolitan responsible to the Ordinary for the celebration of 
Building Act, 1855 (c. 122)—-Whether “‘ owner.’’]}— | Brews worship (COCKBURN, C.J.).-—QGRIFFIN v. 
The incumbent of a district church in the oti. | carn (1863), 5 B. & S. 93; 2 New Rep. 270; 
polis, although the freehold of such church is . B. 29; 8 L. T. 500 ; 27 J. DP. 369; 
vested in him under Church Building Acts, is not 10 fa N. S. GO; it W. BR. 804; 122 I. R. 767; 
the ‘‘ owner ”’ of the church within the above Act, | affd. (1864), 5 B. &S. 93, 108, Ex. Ch. 
so as to be personally liable for the expenses Anelations i peed a owko 0, Berington, pori12 ¢ 2 Ch. Pay 
incurred by the Metropolitan Board of Works in 113; St. Michael, Bassishaw (Rector, etc.) v. Pariailonors 
respect of such church as a dangerous structure.— 


R.v. I (1878), 4 Q. B. D. 75; 48 L. J. M. C. 22; of Samo, [1893] P. 233; Morley v. Lcacroft, {1896] 1 

v. LEE : as Je 416. —-— As spiritual rector- Subject ee 
39 L. T. 605; 43 J. P. 802 H sub nom. R. v. Panrr- use of parishioners.|—(1) ‘I'l ] tc t, 
nipce & LEE, 27 W. R. 161, D. C. P |-—-(1) The lay rector is no 


entitled as of right to make a vault or afix tablets 
Annotation >—-Menta. Regent's Canal & Dock Co. v. L.C.C. | in the chancel without leave of the Ordinary, 

COON ete Re D1 Be nor is ho entitled to a faculty for such purposes 
without laying before the Ordinary such particulars 
as will afford the vicar & parishioners an 

opportunity of judging of it, & satisfy the Ordinary 
t tat such vaults or tablets will not interrupt the 
parishioners in the use & enjoyment of the chancel : 
nor has the vicar an absolute veto, though he may 
show cause against the grant of a faculty. 

Semble: the consent of the lay rector must 
a ede the leave of the Ordinary for the con- 
struction of a vault or the erection of tablets in 
the chancel. 

(2) ‘hough the freehold of the chancel be in the 
rector, lay or spiritual, the use of it belongs to the 
parishioners & the Ordinary, as protector of their 
rights, must see that neither their present nor 
future accommodation be unduly prejudiced. 

(3) No fee to the vicar for consent to interments 
in the chancel is due of common right; & an 
special custom to such effect must limit the amount, 
& be strictly proved. -—RIcH v. BUSHNELL (1827), 
4 Hag. Kee. 164. 

Annotattons :-—4s to (1) Refd. Moody v. Randolph (1874), 

. KE P. $24. As to A Consd. Griffin ». Dighton (1463), 

ew ey 270. pld. Nickalls r. Briswoo, (1892) 2. 


360, Aa to (3) Co "hyspeettes Bridger (1874), 30 L. T. 
an occupation, there must be actual, as well as 600. General td. Kingsinill v. Rugg (1867), 16 


en 
legal, possession. Semble: the fact that, in | Aaa i Ke {lott ». St. John’s, Burscough 1 Bridge (1916), 
case of a new parish church erected under ‘Church 7 tl 571. 

Building Acts, neither the Ord. in Council creating 417. Rlgnt to construct vault - Where rector 
the new parish nor the deed of consccration of the | only.|—CoussMAKER v. LONDON (Br.) (1731), 2 
church, contains the special provisions relating to | Wood, 350. 

pew rents embodied in Church Building Acts, 418. Liability for repairs.|—At common law, 
does not render the collection & receipt of pew the parishioners of every parish are bound to repair 
rents by, or on behalf of, the vicar, illegal.— | the church ; but by the canon law, the parson is 
WoLFE v. SURREY CouNTY COUNCIL Crerk, | vbliged to do it; & in London the parishioners by 
REEVE v. SurREY County Counc, Cuienk, | particular custom repair both church & chancel ; 
(1905] 1 K. B. 439; 74 L. J. K. B. 161; 92 L. T. | though the freehold is in the parson. Hero those 


114; 69 J. P. 22; 53 W. R. 264; 217. L. RK. 153 ; of a chapelry may prescribe to be exempt from 





412. Right to pew rents—Whether interest in 
land.|—-Where the right to receive for his own 
benefit the pew rents of a church is vested in the 
vicar by virtue of his office, even though such right 
arise merely by implication from the terms of the 
licence of the bishop when appointing the vicar, 
the pew rents may, in such circumstances, con- 
stitute an cquitable freehold interest in land within 
Registration Act, 1429, c. 7. | 

Qu.: whether the mere actual receipt of pew | 
rents by the vicar for his own use would of itself | 
be sufficient to constitute an interest in land.-— | 
VICKERS t. SELWYN (1903), 89 L. T. 7473; 68 
J.P.9; 52 W. R. 158; 48 Sol. Jo. 525 1 Smith, 
Reg. Cas. 325, D.C. 

Annotation :--Refd. Wolfo v. Surrey County Council Clerk, 
Reeve v. Surrey County Council Clork, [1905] 1 K. 1. 439. | 
413. Parish church erected under Church a 

Building Acts—No special provisions in Order in 

Council or deed of consecration.}—Leyal possession 

of the freehold of a church by the vicar, coupled | 

with the receipt of pew rents, is not sufficient to 
create an occupation within Representation of ! 
the People Act, 1832 (c. 45), 8. 24; to create such 





4 s 3 repairing the mother church, where it buries & 
; ee - 407 Smith, Reg. Cas. 378, D. C. v. Win- | christens within itself, & has never contributed to 
pearl [1908] 1 K. B. 835 it; but in this case it appears that the chapel 


ews generally, sce Part VIIL., Sect. 3, | was only a latter crection in case & favour of them 
a gebee of the chapelry, they having buried at the mother 


8 2 


sate ecet. 
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church till the time of Hen. 8, & then undertook to 
contribute to the repairs of the same (Hout, C. J.). 
—Ba.. v. Cross (1688), 1 Salk. 164; Holt, K. B. 


188; 90 E. R. 975. 
Annotation : :—Consd. Cravon v. Sanderson (1838), 7 Ad. & EI. 


419. ——-.] — WILLIAMS v. BOND (1690), 2 
Vent. 238; 86 KE. R. 415. 

Annotation :—Retd. Morley v. Leacroft, {1896] P. 92. 

420. -] — (1) If a suit is instituted in the 
spiritual ct. for a rate, part of which is bad, the 
ct. will grant a prohibition for the whole. 

(2) The parishioners, not the churchwardens, 
ought to assess the rate to repair the church. 

(3) The parish ought to repair the nave of the 
church. 

(4) The parson ought to repair the chancel. 

Qu.: whether parishioners are bound to con- 
tribute to the charge of the ornaments of the 
chancel. 

(5) Where a man libels in the spiritual ct. for 
an entire thing of a part of which the ct. has no 
cognisance, there shall be a prohibition for the 
whole, but where he libels for two distinct Unies 
of one of which only the ct. has no cognisance, 
prohibition quoad.---PENSE v. Prousk (1695), 1 
Ld. Raym. 50; 91 EF. R. 034 3 sub nom. HAWKINS 
v. Rous, Carth. 3603 Holt, K. B. 1393 sah nom. 
ANON., Comb. 3443 sub nom. PricE rv. Rousn, 12 
Mod. Hep. &33 sub nom. Pierce v. PROUSE, | 
Salk. 165. 

Annotations :— As to (2) Conad. Gosling v. Veloy (1853), 4 


H. I. Cas. 679. Aa to (3) F Foild. Veley v. Burder (1841), 
Hoel 9 itl 265, 4a to (4) Refd. Morley ¢. Leacroft, 


421. — -.]-—(1) The liability of an incumbent 
to ee air the parsonage house & the chancel, is a 
liability at common law, & has not been enlarged 
by one statute. 

(2) The principle upon which that. liability is 
to be ascertained in amount is, that the premises 
are to be put into such a state of repair as an out- 
going lay tenant ought to leave his buildings, 
where he is under covenant to leave them in good 
& sufficient repair. 

(3) But he is not bound to supply or maintain 
anything in the nature of ornament. Painting, 
white-washing, & papering, are for this purpose 
considered as ornament; except where = the 
painting be necessary to preserve exposed timber 
from decay.---Wist tv. METCALFR (1830), 10 
B. & GC. 200; 5 Man. & Ry. K. B. 2353 8 1. J. 
O. 8. K. B. 126; Joe Y ag 461. 

Annotations -— Ag A Downes «. Craig (1841), 9 
M. & W. Refd. sind ‘Ticlph phe 2 Ad. & El.773 3 
Mason tv, gpa ieee (1848), 12 Q, 795. 4a to (2) Regd. 
Huntley v. Jeypeatt N10), 13 Q. i 572: Pell «. Addison 


(1860), 201, Generally, Refd. Martin cr. Roe 
Soak 74. & B. 237. entd. Hasmhoni Fitch (nse) 





4.3. Ex. 453; Jenkins vr. “Botham (1855), 15 GB. 
422. --—--- Where parishioners liable for decora- 
tion.J—If there be a special custom in 


aw parish, that the adorning of the inside of the 
chancel of the church shall be done at. the charge 
of the owners & occupiers of ancient houses, yet 
they are not bound by such a custom both to 
ornament & to repair the chancel ; for the parson 
is bound to repair of common right, & the custom 
docs not release him; nor can the owners & ' 


PART 111. SECT. 7, oo 2. a 


h. For parish & town— Not for dis- 
aentera.}-—-On the re-erectian of the 
Peebles Church, the heritors of the 
parish & the magistrates of the town | 
agroed that a steeple to be annexed | 
to the church should he raisod at the 


town :—Jleld : 


cost of the tow n, the bells to be eni- 

ployod for the parish as well as for the 

the bells should be 

» rung for the purposes of the church & 

' for the purposes of the town, but not, 

for the purposes of dissenting cone 
reat ions.— PREBLES MAGISTRATES t. 
*EKRLES MINISTER & KIRK RESHION 


ECCLESIASTICAL Law. 


occupiers of mills or racks be rated towards such 
ornaments ; for where a temporal inheritance is to 
be charged by a particular custom, the custom 
must be strictly pursued.—HAWKIN’s CASE (1698), 
5 Mod. Rep. 389; 87 E. R. 723. 

See, now, Ecclesiastical Dilapidations Measure, 
1923 (No. 6), 8. 52. 

423. Right to chief seat.!— (J) A posscssory 
title to a pew is sufficient against a mere intruder. 
The ct. will decide upon the admissibility of a plea 
according only to the facts stated therein. 

(2) The rector is entitled to the chief seat in the 
chancel, unless it be prescribed. for by another.— 
SPRY v. "FL0op (1840), 2 Curt. 353; 4J. 97.3. 
Annotation : erie! ie t?) Refd. Stileman-Gibbard ». Wilkinson, 

(1897) 1 Q. B.7 

424. Right co ‘burial fee.j—-Ricu v. BUSHNELL, 
No. 416, ante. 

425. Control over acts of lay rector — As to 
making vault—Or fixing tablets.}—Ricu v. BusH- 
NELL, No. 416, ante. 

426. Removal of ornaments.|—(1) The Ordinary 
has jurisdiction to authorise by faculty the affixing 
of military colours as church ornaments to the 
walls of the chancel of a parish church where it 
appears that a former rector of the church has 
approved of their being placed in the chancel. 

(2) The rector of a parish church has no legal 
right without the sanction of a faculty to remove 
out of the chancel church ornaments such as 
military colours, placed there without a faculty 
in a permanent position with the concurrence of a 
former rector & former cbhurchwardens. 

(3) Semble : churchwardens of a parish church 
to which military colours, no longer required for 
use, have been presented, have vested in them the 
legal property in the colours for the purpose of safe 
custody in all cases where the colours are not 
aaa to the freehold.—-VINCENT rv. Hy Ton, [1897] 
Annotation :—-Cenerally, Retd. Re 

minster, [1905] P. 286. 


St. Marguret’s, West- 


Hi. The Bells, 

427. Right to control ringing.| ---Semble: the 
churchwardens have no right, against the remon- 
strances of the minister of the parish, to break into 
the belfry of the parish church & ring the bells, 
though there may be some very special occasions 
in which they would be justitied in doing sO.- - 


HLARRISON v. FORBES & Sisson (1860), 25 J. BP. 
170; 6 Jur. N.S. 1853. 
428. —— -j--Repneap vr. Warr, No, 105%, 
cane, 
9 -- -.'-DAUNT e. CROCKER, No. L108, 
post, 


iv. The Organ. 

430. Refusal to allow exercise of vendor’s lien— 
Liability in trover.|—(1) A. agreed to build an 
organ for B. & to fix it in the parish church of C. 
for £708 to be paid by certain yearly instalments. 
The agreement prov ided that in the event of the 
organ being completed & erected as aforesaid, 
& £768 or any part thereof not. being paid at the 
time or times thereinbefore mentioned, then it 
was thereby declared & agreed that the whole 
sum or balance. with the interest then due themeon, 
should become due & payable to W., & might be 


(1875), L. R. 2Ne. & Div. 160. —ScorT. 
PART Ill. SECT. 7, SUB-SECT. 2.— 
B. (a) ir 


k. Not liable to seizure & sale. }— 
BINKS vr. TRINITY CHivURC i (REc ‘TOR & 
_ CHURCHWARDENS) (18381), 209 L. Cc. L. J. 

2D. —CAN. 


. 
a 
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sued for & recovered accordingly ; & in the mean- 
time, & until the balance & interest should be 
paid, W. should have a lien on the organ; &, in 
default. of any or either of such payments at the 
time thereinbefore mentioned, W. might either 
dispose of or remove the organ as he might think 
proper :—Held: the property in the organ 
remained in A. until the instalments were paid. 

The instalments being unpaid, A. demanded the 
organ of the vicar of C. & the churchwardens. 
The vicar kept the church door locked, & refused 
to allow the organ to be removed, claiming a lien 
upon it. The churchwardens did nothing :— 
Held: (2) the vicar was liable in trover, & not 
the churchwardens. Semble: (3) the absenco of a 
faculty for the removal of the organ was no answer 
to pltf..s claim.— WALKER v. (CLYDE (1861), 10 

1B. N.S. 381; 142 KE. R. 500. 


(6) The Churchyard or Parish Cemetery. 


431. The churchyard—Estate in.}—(1) Articles 
having been admitted against churchwardens for 
making a new footpath across a churchyard, ete., 
an allegation in reply, pleading facts showing that 
the churchwardens acted bond fide & for the benefit. 
of the parishioners, was rejected, as not setting 
up a legal defence. 

(2) As to the churchyard, by the common law 
the rector has the frechold therein, qualified un- 
doubtedly by the rights of the parishioners, but 
subject thereto he may bring an action for trespass 
if his right be unjustly invaded (Dr. LUSHINGTON). 

(3) The churchwardens by virtue of their office 
are bound to sce that the footpaths are kept in 
proper order & the fences in repair (DR. LUSHING- 
VON). 

(4) Individuals may by prescription have a 
right of way; & parishioners have the same right 
for the purpose of attending divine worship, 
vestries, & other fit occasions. The public may 
also have a right of way which is not to be infringed 
upon (DR. LUSHINGTON). 

(5) Neither the rector nor the churchwardens 
can make a new path without a faculty from the 
Consistory (Ct. In strictness that. is by law re- 
quired. The consent of the rector is necessary 
by reason of his common law right. The church- 
yard being consecrated ground, this ct. has 
cognisance of the matter, & it is the duty of the ct. 
to protect it against any unauthorised or illegal 
invasion whatever (DR. LUSHINGTON).— WALTER 
v. MOUNTAGUE & LAMPRELL (1836), 1 Curt. 253 ; 
163 I. R. 8&5. 

-{nnotations :-—.18 to (2) Refd. St. Stephen, Walbrook 
(Rector & Churchwardens) & Grocers Co, t. Sun Fire 
Ottce Trustees (1883), Trist. 103. cts to (3) Refd. St. 
Stephen, Walbrook (Rector & Churchwardens) & Crocers 
Co. v. Sun Fire Office Trustees (1883), Trist. 103.  .is8 lo 
(5) Apid. Batten v. Gedye (1889), 4] Ch. D. 507; St. 
John the Baptist, Cardiff (Vicar) v. St. John the Baptist, 
Cardiff (Parishioners), [1808) P. 155. Refd. St. Mary 
Abbots, Kensington (Vicar & Churchwardens) v. St. Mary 


Abbots, Kensington (Inhabitants & Parishioners) (1873), 
Trist. 17; Ite St. George-in-the-EKast (1876), 1 P. D. 311; 


eee eee we we 


St. Stephen, Walbrook (Rector & Churchwardens) & : 
Girocers Co. v. Sun Fire Office Trustees (18383), Trist. 103; 


St. Nicholas, Leicester (Vicar) +. Lar 
Re Bideford Parish, Ex 
P. $14. Generally, Mentd. Davey v. Hinde, (1961) #. 95. 
432. Rights in regard to—To cut timber - 
For repair of church.]}—BELLAMIE v. —-—-, N 
3710, post. 
433. eum akicaaas 











or chancel.]—A rector may cut down timber for the | time, performed therein parochial duties, but 


ay ee te eee ee ee ee 2 oe eee 


PART III. weal 7, SUB-SECT. 2.— 


1. Right to partici 


e— Not affect: - 
by salary paid to 


ed curate.}— The 


om, 11899) #4. 195 | 
. Bideford (Rector, ete.), [1900] | 


No. , 
| service, a licence was obtained from the bishop 
For repair of parsonage | to the rector & his successors, who, from time to 


. income arising from an endowment 
fund In connection with the Church 
of England was payable to a certa 

| Class of clérgymuan whose incomes were | 
not in excess of £250:-—-Held: 
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repairs of the parsonage house, or chancel, but not 
for any common purpose. se 
He 1s also entitled to botes for repairing barns 
& outhouses belonging to the parsonage (LORD 
HARDWICKE, (.).—STRACHY v. Francis (1741), 
2 Atk. 217; 26 HK. R. 534. 
<{nnotations :-—Dbtd. Greenslade v. Darby (1868), L. R. 8 
Q. B. 4 Jo 


. B. 421. Refd. Marlborough v. St. (1852), 5 De 
G. & Sm. 174. 


434, -—— Control over—Footpaths.|—WALTER 
v. MOUNTAQUE & LAMPRELL, No. 431, ante. 
435. -—— Inscriptions. |—-(1) Inscriptions 





proposed to be placed on the tombstones in a parish 
churchyard are in the first instance subject to the 
control of the incumbent of the parish, but any 
decision come to by him may be reviewed by the 
Ordinary on proper application being made to the 
ecclesiastical ct. of the diocese. 

(2) The solrs. in ecclesiastical suits are, as 
officers of the ct., personally responsible for & 
bound to pay into the registry the ct. fees incurred 
by them on behalf of their respective clients ; 
but the solr. having so paid the fees is entitled, if 
his elient is successful in the suit, to obtain an 
order on the unsuccessful party to recoup him for 
the payments made by him.-—-PEARSON v. STEAD, 
STEAD v. PEARSON, [1003] P. 66; 18 T. 1. RR. 331. 

436. ---— Liabilities in respect of—-Repair of 
fences.|~—The court. refused to grant. a rule nisi for 
a new trial after a verdict for deft. [an incumbent], 
upon an indictment for non-repair of a churchyard 
fence which was moved, on the ground of the 
verdict being against evidence. 

It. is very clear that you may indict deft. again 
if the fences have continued out of repair since the 
last indictment (LORD ELLENBOROUGH, ©.J.).— 
R. v. REYNELL (1805), 6 East, 315 ; 2 Smith, K. B. 
406; 102 KB. R. 1307. 


Annotations :-—Mentd. Kt. «. Mann (1815), 4 M. & S. 337; 
R. ev. Botfleld (1854), 18 J.P. Jo. 741. 


437. Parish cemetery---Nature of occupation.|— 
The rector of a parish has a beneficial occupation 
of a parish cemetery, & is liable to be rated on the 
profit, accruing to him from burial & other fees, 
such profit, being incidental to his occupation, 
not to his office. WINSTANLEY ». Nortit MAN- 
CHESTER OVERSEERS, |LIIOJA.C. 73 701. J. K. B. 
05; 101 1b. T. 616; 7435.92.49; 261. 1. R90; 
54 Sol. Jo. 80; 8 L. G. R. 75, UD. d.3 affg. S.C. 
sub nom. Norm MANCHESTER OVERSKERS  v. 
WINSTANLEY, [1908] 1 K. BB. 835. 


_{nnatations :---Mentd. West.) Kent) Main 


v. Dartford Union Assint. Com. (1011), 104 L. T. 357; 
Lord Advocate ». Walker Trustees, (1912) A. C. 055 
Liverpool Corpn, ¢. Chorley Union Aasint. Com, & Withnell 
Overseers, [1913] A. C. 197; de Now Parish of Haigh 
with Aspull, (1919) P. 143; Poplar Asaint. Com, 0. loborts, 
{19zZ) 2 A.C. 935 Harper v. Hedges, [1923] 2 K. B. 314, 


Burial fees.|—Sce Part VII., Sect. 10, sub-sect. 
1, 1D., post. 


Sowerage Board 


(c) The Parsonage. 
See Part VII., Sect. 6, sub-sect. 2, post. 


(d) Church Funda. 

438. Control of --Alms collected in chapel In 
parish.|-~(1) A chapel being shortly before 1735 
built by private subscription, & the subscribers 
agrecing, out of the pew rents, to pay the rector 
of the parish a yearly stipend for performing divine 


there 


~~ Le eee 


sulary paid to a curate associated with 
pitf. in the work of his parish oould 
not be accounted part of p tf.’s income 
for the purpose of excluding him from 
particlpation in the Income arising from 


in i 
the - 
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Sect. 1.—Constitution of the Church into parishes: , purposes” within Parochial Church Councils 
Sub-sect. 2, B. (d) & C.; sub-sect. 3.] Powers) Measures, 1921, [No. 1], 8. 4 (1), (ii.) (4). 


- ee ee 


was no proof of consecration, nor of any compoti- poney ool ected ee ae ‘applied bs the objects 

tion, between the patron, incumbent, & o ; (if any) announced by the incumbent: Semble: 

such chapel is merely proprietary, & the minister, | (5) in’ criminal suit in the Arches Ct. the arte. 
nominated by tho roctor of the parish & licensed by | cchibited should state seriatim the particular laws 
e bishop, cannot perform parochial duties therein, lleged to h been infringed.. Such arts. should 
nor distribute the alms collected at the Lord’s alec be ‘ ad by eaunnel the ancient practice of 
abe 7 : the ct., which required the signature of an advocate 
ve (4) Proprietary chapels are anomalies unknown being now satistiod by the sliatiire of a barrister. 
e constitution, & to the ecclesiastical establish- MARSON v. UNMACK, [1923] P. 163; 39 T. L. B 
mente of the Church of England, & can possess no | Fe. BESONY: ’ ' Oe en 
eee ne 442, —- t extra legal services 
(3) ‘The performance of baptisms, marriages, & |  Thestings.|-MARSON v. UNMACK, Ne. 441, ante. 

burials, in a chapel existing from time immemorial, By . See ean Se. si a 

might possibly be presumptive evidence of con- | Parochial Chureh Councils (Powers) easure, 1921 

secration, & of a composition : aliter as to a chapel, | [No. 1], sects. 4 (1), 7; No. 441, ante. ’ 

the origin of which is ascertained. ., | 448. Gift for substantial repairs of church — 

Peel Fs ade he Fodiae ot tke ohetees Discretion in application.) (1) A church rate 

by the direction of the rubric at. the disposal of the | @'Tied_by @ majority of one, was, inter alia, 

incumbent of the parish & the churchwardens 
thereof, & not of the minister or proprietors of the 
chapel.—-Moysky v. HiLLcoar (1828), 2 Hag. Kec. 

30; 162 K. R. 775. 

Annotations :— Aa to (1) Refd. Down & Connor & Dromore, 
Lord Bp. v. Miller, Same v. Potter (1861), 51. T. 30. As 
tu (2) » Williains «. Brown (1835), J Curt. 63. As to 
(3) Folld. A.-G. v. St. Cross Hospital (1856), 8 De G, M. & G. 
$83. As to (4) Folld. Dowdall ». Hewitt, (1864), 10 L. T. 
oe Apld. Addoell », Rainsford (1868), 38 L. J. Keel. 15. 


rally, Mentd. Trower v. Hurst. (1847), 5 Notes of Cascs 
160, $82; Richards v. Fincher (1874), L. 2. 4 A. & . 255. 


4389. ——— Alms collected in chapel in district 
not constituted separate parish.]—An unconsecrated 
chapel was locally situated within the district of a 
chapel of case with a district chapelry belonging 
thereto :—-Held : the incumbents & chur: hwardens 
of the chapel of case, notwithstanding that the 
incumbent had sole & exclusive cure of souls 
within the district: chapelry, were not entitled to 
claim the sacramental alms collected at such 
unconsccrated chapel. —LAIDDELL vv. RAINSFORD 
(1868), 38 L. J. Keel. 15; 33 J. P. 407. 
ated tam Ft aaaaes Richards +, Wincher (1873), L. R. 4 


| questioned on the alleged ground that the vicar 
| & occupiers of the church lands were not entitled 
to vote, as they were not liable to pay church rate : 
| —-Held: the vicar & occupiers of church lands 
| were entitled to vote, & the opponent to the rate 
had failed in his objections & the rate would be 
pronounced for with costs. ; 
(2) It had been decided to undertake certain 
| repairs to a church, & the vicar was given by an 
| anonymous donor a sum of money towards the 
‘* substantial repairs’: —Held: the parishioners 
had no right to direct the particular application 
| of such money ; the money was deposited with the 
| vicar for a special purpose & was clearly intended 
| to be applied at the vicar’s discretion, & that 
discretion might. be exercised by him in replacing 
| stone mullions, etc., which were decayed. 
| (8) For an omission to rate persons liable to be 
| rated to the church rate to render that unequal, 
it must be shown that in consequence thereof, an 
| unjust burden, that can be appreciated, has been 
thrown on the complainant. 
| (4) A parishioner ought to have an opportunity 
| of comparing the church rate with the poor rate 
| book, when the former does not contain a specilica- 
‘ tion of the properties, in order to satisfy himself 
| that. he is fairly charged with reference to other 
| persons assessed (SIR ELERBERT JENNER Fust).— 
| Ranson & Knorr ». CAMPKIN (1851), 2 Rob, Ecel. 
370. 
| 


440. ---— Fund collected in church for specific 
charity Charity carried on by incumbent.|- — It. 1. 
O'NeIL, Aap. OLIVER (18087), 31 J. P. Jo. 742. 
stnnotation --- Consd. Howell +. Holdroyd, [1897] P. 198. 


441, -—---- Offertory at Holy Communion.) - 
(1) Money given at the offertory in the communion 
oflice must. still be disposed of, as directed by the 
rubric, to such pious & charitable uses as the 
minister & churchwardens shall think fit; or, in 
case of disagreement, as the ordinary shall appoint. 
(2) An announcement of the objects beforehand is 
not obligatory, but is not unlawful. Collections ., Sect. 4, sub-sect. 1, K., post. 


in church, during morning or evening prayer, 444, Stranger officiating-—-Whether permission 
may lawfully be made & announced, at the i of {noumbent necessary — Preaching. | -— TURTON 
discretion of the incumbent. Jsut the allocation ' v. REIGNOLDS (1700), 12 Mod. Rep. 433; Holt, 
of moncy so collected is now a matter for the | K, B. 527; 88 E. R. 1431; sub nom. ANON., 12 
joint decision of the incumbent. & the parochial | Mod. Rep. 420. 


C. Control of Ministrations in Parish. 
Duty to provide.| —See Part VI., Sect. 1, sub- 
sect. 2, post. 
a t to nominate curate to chapel of ease.) —See 
Part V 


— — 


ee 


church council. (3) 1t is not an ccclesiastical | “4nnotation :—Retd. Down & Connor & Dromore, Lord Bp. r. 
offence in the case of the Noly Communion being | Miller, Same v. Potter (1861), 5 L. T. 30. 

combined. with, or following, another service, to | 445. Where stranger licenced by 
take two collections, one at the offertory, from the | ordinary.|—-PORTLAND (DUKE) v. BINGHAM, No. 
same gathering. (4) Churchwardens never had, & 1361, post. 
parochial church councils have not now, any 446 
voice in the disposal of money collected at extra- . 
legal services or meetings held under the authority - preach in it, without the consent of the incumbent 
of the incumbent elsewhere than in church, unless | of the parish. (2) The office of the judge allowed 
such money has been allocated to ‘church : to be promoted, not upon the merits of a case, but 


— er ee 














; ————~.]—--(1) A bishop cannot 
. consecrate a chapel, or authorise a person to 
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the fund, he being otherwise ontitled . PART III. SECT. 7, SUB-SECT. 2.—C. . England, in holy orders, has been 
thereto. —- RITCHIK v. NOVA SCOTIA . 3 m. Rector —ZInatituted bud not in- | uominated under 32 Vict. c. 6, to fill 
DIOCESAN Synxov (1889), 21 N. 3. R.  dueted—Right to preside at mectings.}— the office of rector of a parish, & has 
308; 178. C. 2. 705,—OAN, | Where a priest. of the Church of been duly presented to the bishop & 
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from the nature of the suit.—-CarR v. MARSH (1814), 


2 Phillim. 198. & vicar for the time being.—R. v. EXETER (BP.) 


(1802,) 2 East, 462; 102 E. R. 445. 


Annotations :—As to (1) Fold,  Frocland v. Neale (1848), | -{nnotation :-—Refd. R. v. London, Bp. (1811), 13 Hast, 419. 








6 Notes of Cases 253. . Barnes v. Shore (1846) 453 cae: J—No person can bo a 
8 Q. B. 640; D ar fi i ; aaah 
Miller Same’. Sono Soe ee Dromore, Lord BP. t- | lecturer fin a pariah church] although elected by 


the parishioners without the rector’s consent, 
unless there be an immemorial custom to clect 
without his consent.—OLINTON v. HATCHARD 
(1822), 1 Add. 96. 

454. Use of pulpit by lecturer—-Election of 
lecturer governed by statute.] —R. v. Kina (1859), 
aa ~P. Jo. 420; sub nom. Re K1na, 83 1. T. 0.8. 

455. Erection of chapel—— Whether consent of 
incumbent necessary.]|—-PoRTLAND (DUKE) 1”. 
BinaHaM, No. 1361, post. 

456. ——- -——.]——Under tho general law tho 


Williams v. Brown (1835), 1 Curt. 53; R. c. Chichester, 
BP. (1850), 3 bk. & K. 209; R. v. Oxford, Bp. (1879), 4 
e e e ov. 


447. 
No. 1937, post. 
448 








———.|—- WILLIAMS v. BROWN, 


A —— Permission given by late 
incumbent.]—The bishop of a diocese granted a 
licence to a clerk in holy orders to officiate as 
minister in an unconsecrated proprictary chapel 
Mm @ parish within the diocese; the licence was 
granted with the consent of the incumbent of the 
paler priate - bishop died, & the incum- 
ent of the parish died, & the succeeding incum- | erection of a new public chapel, properly so called, 
bent forbade the clerk to minister in the parish. requires the jolt cousont of patron, incumbent, 
The clerk insisted on his right to officiate in the | & ordinary, &, generally, a compensation to future 
| 











said chapel, & the succeeding incumbent promoted | incumbents. ‘The whole cure of souls, & all the 
criminal roceedings against the clerk under | emoluments of a parish, belong under tho original 
Church Discipline Act, 1840 (c. 86), & prayed | undowment, to the incumbent & his successors, & 
that he should bo monished to abstain from | not in the existing incumbent by institution & 
officiating in the chapel :—Held: (1) the Heence | induction. —Buiss v. Woops (1831), 8 Hag. Ecc. 
was invalid as against the promotor, & did not, | 4x9. 

under the circumstances, authorise deft. to | Annotations :—Refd. Williams o. Brown (1835), 1 Curt. 53; 
officiate in the chapel ; (2) that the clerk could not Down & Connor & Dromore, Lord Bp. v. Miller, Samo ¥. 
be considered as a curate, & was not entitled to the Potter (1861), 5 L. T. 30; MacAllister ». Rochester, Bp. 


asi (1880), 5 0. P. D. 194. 
benefit. of Pluralities Act, 1838 (c. 106), 8s. 05.— tae 
Ricnarns v. FINCHER (18741), 1. 1. 4 A. & BE. 255 ; 457. Consecration of chapel—Whether consent 


43 L. J. Keel. 21: 39 J. P. 116 of incumbent necessary.|-—Cani 7. Mansi, No. 446, 
e de Wa a 2 9 we e e ante. 
Pats ese aie Pea tao Fra Na. a eal ala Proprietary chapel —Application for licence for 
Permission given by incumbent. sane marriages—-Without concurrence of incumbent of 
given by bishop—Effect of death of incumbent.]|— ei eee a 
See No. 448, ante. ; Officiating in workhouse chapel—Whether con- 
seen 1 See Noe opt rac ey: ‘ ae sent of incumbent necessary.|—Sce No. 4064, post. 
450. ‘Election of lecturer-—Whether consent of fos BEDE 10 et torn _arrase OC innen ene 


My ’ . > 
incumbent necessary-—Apart from custom to elect arial ara TEAM EADDS he CALAMUNE Ys 
without consent.|—The ct. will not grant a oye m 
mandamus to a bishop to licence a lecturer, without | 
the Soa of the rector, lire hele ee is 
supported by voluntary contributions, unless an a WR ok 7 
immemorial Cit oil to lect without such consent | Sup-sgor. 3.--LAY Riecrors. 
be shown.-—R. v. Lonpon (Bp.) (1786), 1 Term! 459. Nature of appropriation.) — PorTLAND 
Rep. 331; 00 Kh. R. 11238. | (DukE) v. BINGHAM, No. [3861, posi. 

Annotations :~—Refd. R. v. Exeter, Bp. (1862), 2 Rust, 402 ; 460. Whether having cure of souls.) —-PorrnaNnp 
R. v Oxford, Bp. (1806), 3 Smith, K. B. 341; Roo. i) (DUKE) v. BINauAM, No. 1301, post. 
London, Bp. (£811), 13 Kast, 419.° 461. Right to nominate vicar -- Covenant to 
451. -—-— ----— 1-—--.]}— Mandamus to the. ‘ find.’’] --MALLET v. TMrigu, No. 1938, post. 
rector to certify to the bishop the election of a , 462. Duty to maintain priest-.-Where no 
lecturer refused; there being no immemorial ! vicarage endowed.|-—Impropriator of the small 
custom for the lecturer to use the pulpit without ; tithes bound to maintain a priest, where there is 
the rector’s consent, & the lecturer being paid out ; no vicarage endowed, & in such case the King 
of the poor rates.— Rt. v. Fienp (1791), 4 Term Rep. ' may assign to the curate such proportion of the 
125; 100 Kk. R. 930. small tithes as he thinks fit. Otherwise where 
Annotations :—Folld. Rt. v. Exeter, Bp. (1802), 2 East, 462. | there is an endowment, though never so small.-— 
Refd. Rt. r. London, Bp. (1811), 13 Kast, 419. BonseEy v. Lee (1684), 1 Vern. 247; 23 KB. R. 445. 
452. ———.|—-Where no immemorial 468. -—- - Where vicarage endowed — Though 
custom appeared to appoint a Jecturer in a parish , endowment small.|—-BONSEY v. LEE, No. 462, 
church, & on the contrary it appeared that the : ante. 
lectureship was founded in 1658, when the 7 ek 464. Nature of estate in chancel or church.|— 
constitution was suspended, & consequently there ' Ricn v. BUSHNELL, No. 416, ante. 
could not be the joint assent of the bishop, the . 465. -—--.]——(1) The ecclesiastical ct. having 
rector, & the vicar to the endowment, a mandamus : full jurisdiction to entertain an action & grant 
to the bishop to licence a lecturer without the ; relief in respect of the interference with a church- 
assent of the vicar was denied ; though it appeared . way—sucth as a pathway within a parish church- 
that the lectureship was originally endowed by | yard—forming an approach for the parishioners 
the rector with an annual stipend payable out of to their parish church, the High Ot. will not 
the impropriate rectory, & that several lecturers ' exercise jurisdiction in respect of such an inter- 
had from time to time been accepted by the bishop ' ference at the suit of a parishioner. 
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instituted, & a mandate has issued to , he is the legal rector, though he may ' clection_of churchwardens & vestry- 
induct him, & he has actually enteref , not have been inducted, & is entitled  men.—He Tayion, kx yp, CHANDLER 
on the duties of rector of such parish, by law to preside at the mecting for | (1875), 1 Pug. 354,.--CAN, 
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Sect. 7.—Constitution of the Church into parishes: 
Sub-sects. 3 de 4, A., B, & C. (a).1 

The incumbent & churchwardens of a parish 
church removed, but without having obtained a 
faculty, or the consent of the justices under 
Church Building Act, 1819 (c. 134), s. 39, certain 
ancient steps leading down from the churchyard 
to the adjoining high road. These steps had been 
included in the churchyard, being recessed within 
the churchyard wall, & they had formed one of 
the approaches to a path in the churchyard leading 
to the church door. An action was thereupon 
brought by four parishioners against the incum- 


ne RN EL chee 


bent & churchwardens for a mandatory injunction . 


to compel the restoration of the steps. One of 
these pitfs. was also the lay rector of the parish, 
but in fact sued only as a parishioner :—Held : the 
ct. would not exercise jurisdiction by granting a 
mandatory injunction, on the grounds: (a) that 
the steps constituted a churchway, the right to 


use which was solely in the parishioners, & not a — 


footway common to the public, & the ct. would 
not exercise jurisdiction in respect of the inter- 
ference with a churchway within the churchyard 


at the suit of a parishioner, a jurisdiction which ° 


was vested in the ecclesiastical ct. ; 


& (b) that, | 


even if a mandatory injunction were granted, it | 


might be rendered nugatory by a faculty con- 
oe the acts of the incumbent & churchwardens. 
(2) 


freehold property in the parish church & church- 


against a trespasser. 
(3) A person not resident in a parish but owning 


ECCLESIASTICAL Law. 


condition, & that resp., though legally bow 
to repair it, had for four years refused & neglect 
do so. QOn resp. giving an affirmative issue 
the arts. & submitting to judgment, the ordinai 
pronounced that resp. had offended against tl 
ecclesiastical law, & admonished him to do tl 
co required.—MORLEY v. LEACROFT, [1891 

474, ——- -——~-.]—The ecclesiastical cts. hav 
no jurisdiction to entertain a criminal suit agains 
a lay rector who has neglected to perform his dut 
of repairing the chancel of the church of which h 
is the rector, unless the chancel was out of repair a 
the time of the institution of the suit.—NEVILLI 
v. KirBy, [1898] P. 160. 

475. Liability to repair body of church.]— 
Davixs’ CASE (1620), 2 Roll. Rep. 211; 81 EB. R 
157. 

Annotation :—Reld. Morley v. Leacroft, [1896] P. 92. 


476. Rights in churchyard—As against in- 
cumbent.|——(1) An impropriate rectory, after its 
surrender to the Crown on the dissolution of 
monasteries, was granted by Queen Elizabeth to 
Jay impropriators. Up to 1826 the impropriators 
appointed a curate with a yearly stipend of 
£31 10s.; in that year the curacy was augmented 
out of Qucen Anne’s Bounty, & the then lay im- 
propriator charged the rectory, glebe land, tithes, 


_ete., with the yearly rentcharge of £31 10s., 


‘he Jay rector of a parish, in respect of his : 


property within it, in respect) of which he pays , 
parish rates, is a “ parishion rr”? & entitled to ' 


suc as such.— BATren v. GEDYi: (1880), 41 Ch. D. 
507; 58 lL. J. Ch. 549; 601. T. 8025 53 0 2P. 
601; 387 W. Rh. 5403; 5 TR. R. 415. 


Annotation :—-Refd. Kenslt vo St. Ethelburga, Bishopsgate 
Within, [1900] 1. 80. 


466. Rights as to chancel —Right to chief seat.] 
—HALL v. ELLs (1009), Noy. 133; 74 1. R. 1096. 
ee i ee Stilcman-Gibbard vr, Wilkinson, [1897] 

. o é ° 


a ee re 


467. ----~ Extends to lessee.; — TIAL v. 
ELLs (1609), 


Noy. 133; 74 EI. R. 1006. 


Annotation -—Mentd. Stileman-Gibbard v. Wilkinson, [1897] : 
1 Q. B. 749. 


468. - — — --——- Whether confined to single seat.| 
—-STILEMAN-GIBBARD ?. WILKINSON, No. 3290, 
roal, : 
: 469. .---- Whether right to grant a part.|—-.\ 
grant of part of the chancel of a church by a lay 
red Habe eaere to A., nis heirs & assigns, is not valid 
inlaw; & therefore such grantee, or those claiming 
under hin, cannot maintain trespass for pulling 
down his or their pews, there erected.—-CLIFFORD 
e Wicks (1818), 1 B. & Ald. 498; 106 FE. R. 183. 
Annotations :—Refd, Griffin r. Dighton (1864), 6 B. & 8. 93; 

Stileman-Gibbard ¢. Wilkinson, [1897] 1 Q. BK. 749. 

470. As to vaults—-& fxing tablets.|— 
Rich vr. BUSUNELL, No. 416, anie. 

471. Liability to repair chancel.|]—— HALL t. 
ELLs (1609), Noy, 183; 74 E. R. 1096 





Annotation :—Retd. Stileman-Gibbard ¢. Wilkinson, {1897] ! 


1Q. B. 749. 


472, ——.]-——-Davies’ Case (1620), 2 Roll. 
Rep. 211; 81 E. R. 757. 


Annotation -—Reld. Morley r. Leacroft, 11896) P. 82. 

See, now, Ecclesiastical Dilapidations Measure, 
1928 (No. 6), s. 52. 

473. 
in respect of.|---The arts. in a criminal suit  pro- 
moted by the churchwardens of a parish against 
the lay rector of a parish church, charged that. the 





Jurisdiction of ecclesiastical courts : 


| 
t 
| 
| 


' 
| 
| 
; 
} 


payable to the curate for the time being: the 


, curacy then became a perpetual benefice by force 
yard, can maintain an action in the High Ct. | 


of Queen Anne’s Bounty Act, 1714 (ce. 10). Pitt. 
was duly nominated, licensed & instituted to the 
benefice in 1852. From the time of the grant of 
Elizabeth the lay impropriators had lad exclusive 
possession of all the tithes & glebe lands; & 
during living memory these lands had been Iect to 
tenants together with the right of depasturing the 
churchyard with sheep, & the tenants had exer- 
cised this right without interruption till 1866, when 
pltf. gave deft., the present tenant, notice not to 
trespass, & then brought an action. On a case 
stating the above facts, the ct. having power to 
draw inferences of fact :—Held: the action was 
not maintainable: for that though pltf. had pos- 
session of the churchyard for spiritual purposes, 
it was not such a possession as excluded the lay 
impropriator, or his tenants, in whom the soil & 
herbage were still vested. 

The freehold was vested in the rector & he was 
entitled to the land, including the grass, herbage & 
everything else, as fully as the original owner had 
been ; but as the land had been set apart by conse- 
cration for the church & churchyard, the right 
which the rector as the owner of the freehold had 
in the profits was proportionately diminished, 
because he could not desecrate it, or use it for any 
purpose which was inconsistent with the object. 
of its consecration (BLACKBURN, J.). 

(2) Historical origin of vicarages discussed by 
BLACKBURN, J.—GREENSLADE tv. DARBY (1868), 
L. R. 3 Q. B. 421; 9B. & S. 428; 37 L. J. Q. B. 
1373; 18 L. T. 463; 32 J. P. 437; 16 W. R. 898. 


Annotations :— 48s to (1) Consd. Winstanley r. North Man- 
chester Overseers, [1910] A. C. 7. . Wallis v. Birks 
ee ae R. 5 c P. 222; Fowke ec. Beringtgp, {1914] 


See, also, No. 4738, post. 

477. As against trespasser.}—— BATTEN v. 
GEDYE, No. 465, ante. 

478. Action against incumben‘—Claiming free- 
hold of chancel & churchyaru —What interro- 
gatories allowed.}—In an action by the lay rector 
of a parish claiming the freehold in the chancel & 
churchyard against the vicar of the parish & his 





chancel of the church was in a very dilapidated ' churchwardens, interrogatories were disallowed 


Part ITI.—Constirurion oF 


which went to inquire into the evidence of pltf.'s 
title.—GARLAND v. ORAM (1890), 55 J. P. 374; 
7T. L. R. 80, D.C. 


Sus-sEcr. 4.—THE VEstry. 
A. Constitution. 


479. Qualification of vestryman— Tenement 
owner—Assessed to poor rate instead of occupier.| 
—The effect of Vestries Acts, 1818 (c. 69), & 1819 
(c. 85), although there are no privative words, is 
to make rating to the poor rate the exclusive 
qualification for voting in all parish vestries. 

Where, therefore, Small 'T'enements Act, 1850 
(c. 99), has been adopted in a parish, the occupiers 
of small tencments, not. being rated to the poor 
rate, although still liable to the church rate, are 
not entitled to vote at a vestry held for the purpose 
of making a church rate. 

Vestries Act, 1818 (c. 69). 8. 3. gave to persons 
assecased to the last poor rate one vote for every 
£25 value, ‘sv, nevertheless, that no inhabitant 
shall be entitled to give more than six votes ’”’ ; 
by Small Tenements Act, 1850 (c. 99), s. 6, the 
owner of a small tenement, rated under the Act 
“shall have the same right to vote in vestry as if 
he were an occupier duly rated in respect of the 
same tenement "’:—Held: the owner of more 
than six sinall tenements, rated under the latter 
Act, was entitled to no more than six votes by 
force of the proviso in the former Act.---RICHARD- 
SON vw. GLADWIN (1858), KK. 1. & EK. 1383 27 
I J. M. CG. 192; 311. T. O18. 973 22.1. P. 688 ; 


+ Jur. N.S. 377; 6 W. RO 478s 120 E.R. 460. 


ARO: --Consd. Lainbe & Clarke v. Grieves (1862), 26. 


480. --—— Occupier-—-Where tenement owner 
rated to poor rate.|— RICHARDSON v, GLADWIN, No. 
479, ante. 

481. --—-- Residence -- Temporary absence with 
intention to return.J—T’emporary absence with an 
intention & right to return docs not. prevent a 
qualification for vestryman being obtained by 
residence during twelve months.- -STANFORD  v. 
WILLIAMS (1899), 80 1. T. 4903 15 T. 1. R. 316 5 
43 Sol. Jo. 419, 1. C. 
anuoalion jure lk. v. Townson, Avr p. Broderip (1908), 

é Je «6 @ON, 


482. — -- Value of rated property- - Part of | 


property sublet.| —Where a person is rated as the 
occupicr of premises of the requisite value for 
qualifying for the office of vestryman, he is not 
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MINSTER CoRPN. v. St. GEORGE, HANOVER SQUARE 
(Rector & CHURCHWARDENS), [1909] 1 Ch. 592 ; 
78 L. J. Ch. 581; 100 L. T. 546; 73 J. P. 259 ; 
25 T. 1. R. 393; 53 Sol. Jo. 357; 7. G. R. 774, 
O. A.3; revsd. on other grounds, sub nom. St. 
GEORGE, HANOVER SQUARE (ReEcTOR & CHuRCH- 
eat v. WESTMINSTER UonPpNn., [1910] A. C. 
2% aD, HU. Ih. 


Annotation :-—Mentd. Re Hyde Park Place Charity (1911), 
80 Ju. fie Ch, 503. 


-—— Duties transferred to borough & district 
councils,|— See LOCAL GOVERNMENT ; METROPOLIS. 

484, Powers -— Alteration of church ornaments.| 
—-SHERFIELD’S CASE (1082), 3 State Ty, 519). 
Annotation :-—Refd. Faulkner e. Litchfield (1815), 3 Notes of 

Cases, 611, 

485. —--— Election of churchwarden-—On re- 
lease of existing churchwarden.|—] know of no 
authority to the effect that because a vestry first 
fixes upon one person & subsequently sees some 
good & reasonable cause... to excuse him, it 
may not rescind that. election & proceed to a new 
election. Nor do 1 know of any authority that 
because the vestry has, even for some bad reason, 
excused the individual first Ikxed upon, a proper 

erson, subsequently chosen at the same meeting, 
is not duly elected nor liable to serve (Sin JOHN 
NIcHont).-- Binnié v. WELLER & MLLiorr (1831), 
3 Hag. Ecce. 474; 162 KH. R. 12381. 

486. -— ---. Rescission of election.|- -Binnrn 
v. WELLER & Enurorr, No. 485, ante. 

487. -—-— As to church rates--Sole authority to 
grant.|— Where churchwardens duly summoned a 
meeting of parishioners in vestry, for the purpose of 
making a rate for the repairs of the parish church, 
& for the expenses incidental to the execution of 
their office for the remainder of the year of their 
office, & the parishioners assembled accordingly, 
but refused to make or grant a rate; & the church- 
wardens thereupon made one of their own 
authority :-—Held: (1) such rate, so made, was 
illegal, the churchwardens had no such authority ; 
(2) the parishioners in vestry were the only parties 
legally authorised to grant or withhold a church 
rate. -- VELEY v7 BurbdER (1841), 12 Ad. & El. 
205; Arn. & I. 194; 101. J. 8x. 5382; 6 5. 2. 
4013; 5 Jur. 1013; 118 BE. RR. 813, Ex. Che; affy. 
S. 0. sub nom. BURDER v. VieLicy (1840), 12 Ad. 
& HL 2333 previous proceedings, sub nom. VELEY 
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' & JOSLIN v. BuRDir (1837), 1 Curt. 372. 


disqualified from election to & acting in such offiee, | 


merely because his personal occupation is reduced 

below the qualifying value by reason of his having 

sublet portions of the premises.-—THLTON 1. 

oe (1894), 11 T. L. KR. &3; 39 Sol. Jo. 12; 
oR. 41. 


RB. Functions. 


See, now, Local Government Act, 1804 (ec. 73), 
8s. § (1), 19 (4); London Government Act, 1899 
(c. 14), 8. 23 (1)3; Parochial Chureh Councils 
(Powers) Measure, 1021 (No. 1). 


483. Former duties.;— The vestry being the | 


body mentioned in Burial Act, 1857 (ec. 81), 8. 4, 


is beyond all doubt a body which enjoyed powers ' 


& owed duties divisible into two classes, namely 
those which do, & those which do not, relate to the 
affairs of the church (BUCKLEY, 1...J.).-—WEST- 
PART Il. SECT. 7, SUB-SECT. 4.--A. 
n. Qualification of vcestryman~-Peu ~ 
holder—By purchase or lease.}—Under 
4% Vict. c. 74, ss. 2, 3, 6, a vestry 
capable of electing churchwardens 


must. be composed 
sxews in the church by 
case,” or holding sittings therein by 
' lease from the churchwardensx. The 
churchwardens of a church where the 


| 
| 


Annotations »~:As to (1) Distd. Veley & Joslin ». Gosling 
(1813), 3 Curt. 2535 Gosling «. Veley (1854), 4 EP. La. Can. 
679. Refd. Still & Bunn v. Palfrey (1841), 2 Curt. 902. 
wis ta (2) Consd. Gosling v. Veley (1855), 4 H. L. Caos. 670. 
Generally, Refd. Scale vr. Veley (1841), 1 Noten of Caxen, 
170; Varty & Mopsey rm. Nunn (1849), 2 Curt. 877 ; 
KR. or. Thomas (1842), 3 Q. BB. 6805) Francis 2. Stewarc 
(1844), 5 QB. 9845 Rose», Watson (1894), 63 da J. M. ©. 
108. Mentd, “zx p. Story (1852), 8 Exch. 195; Wosterton 
v. Liddell (1857), Moore’s Special Report; White v. 
Steele (1862), 12 C. B. N.S. 3835 London Corpn. v. Cox 
(1867), LW 2 He. L239; Penzance 
(1881), 6 App. Cas. 424. 


See, generally, Part VII, Sect. 14, post. 
Opposition to faculty..Whether ground for 
refusing.|~- See Nos. 1763, 1761, $001, 8096, post, 


Mackonochie v, 


C. Meetings. 
(a) Summoning Meetings. 


488. Who may summon --Whether civil court 
will take judicial notice. !--- Wandamus to church- 


' wardens to call a vestry to elect’ churchwardens 


refused. 


eee 


sittings were wholly free, were therefore 
held not Hable on a contract Inudo by 
their predecessors for bulliding the 
church. ~ANDERSON ©. WORTKRS (1552), 
32 .¢. P. 659.— CAN, 


of perrons holding | 
purchase or 


— 
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Sect. 7.—Conslitulion of the Church into parishes: 
Sub-sects. 3 & 4, A., B. & C. (a).] 


The incumbent & churchwardens of a parish 
church removed, but without having obtained a 
faculty, or the consent of the justices under 
Church Building Act, 1819 (c. 134), s. 39, certain 
ancient steps leading down from the churchyard 
to the adjoining high road. These steps had been 
included in the churchyard, being recessed within 
the churchyard wall, & they had formed one of 
the approaches to a path in the churchyard leading 
to the church door. An action was thereupon 
brought by four parishioners against the incum- 
bent & churchwardens for a mandatory injunction 
to soap Hy the restoration of the steps. One of 
these pitfs. was also the lay rector of the parish, 
but in fact sued only as a parishioner :—Held : the 
ct. would not exercise jurisdiction by granting a 
mandatory injunction, on the grounds: (a) that 
the steps constituted a churchway, the right to 
use which was solely in the parishioners, & not a 
footway common to the public, & the ct. would 
not exercise jurisdiction in respect of the inter- 
ference with a churchway within the churchyard 


at the suit of a parishioner, o jurisdiction which | 


was vested in the ecclesiastical ct. 3; & (6) that, 


(2) The lay rector of a parish, in respect of his 
freehold property in the parish church & echurch- 
yard, can maintain an action in the High 
against a trespasser. 

(3) A person not resident in a parish but owning 
property within it, in respect of which he pays 
parish rates, is a “ parishioner” & entitled to 
suc as such. -BATTEN v. GEDYE (188), 11 Ch. D. 
607; 58 1. J. Ch. 549; 60 1. TT. 8025 53 0. 2. 
5013; 387 W.R. 5403 6 TOL. Re 4t5. 

Annotation :— -Refd 

Within, (1000) 1. 80. 


466. Rights as to chancel —Right to chief seat.]| 
—HALL@. Lis (16009), Noy. 133 3; 74 Kk. RR. 1006. 
Annotation -—Refd. Stileoman-Gibbard +. Wilkinson, [1897] 

1qQ. B. 749. 

467. ----- -—-— Extends to lessee.| — {ALL v. 
ELLs (1600), Noy, 1333; 74 KH. R. 1096. 
fe ar oo . Stileman-Gibbard ¢. Wilkinson, [1897] 


468. ---- -——~ Whether confined to single seat.| 


ECCLESIASTICAL LAW. 


condition, & that resp., though legally bound 
to repair it, had for four years refused & neglected 
to do so. On resp. giving an affirmative issue to 
the arts. & submitting to judgment, the ordinary 
pronounced that resp. had offended against the 
ecclesiastical law, & admonished him to do the 
repairs required.—MoORLEY v. LEACROFT, [1896] 


474. -]—The ccclesiastical cts. have 
no jurisdiction to cntertain a criminal suit against 
a lay rector who has neglected to perform his duty 
of repairing the chancel of the church of which he 
is the rector, unless the chancel was out of repair at 
the time of the institution of the suit.—NEVILLE 
v. Kirpy. [1898] P. 160. 

475. Liability to repair body of church.] — 
en CASE (1620), 2 Roll. Rep. 211; 81 E. BR. 

57. 
«innotation -—Refd. Morley v. Leacroft, [1896] P. 92. 


476. Rights in churchyard—As against in- 
cumbent.]—(1) An impropriate rectory, after its 
surrender to the Crown on the dissolution of 
inonasterics, was granted by Queen KHlizabeth to 
lay impropriators. Up to 1826 the impropriators 
appointed a curate with a yearly stipend of 








| £31 108.3 in that year the curacy was augmented 
even if a mandatory injunction were granted, it . 
might be rendered nugatory by « faculty con- | 
firming the acts of the incumbent & churchwardens. ' 


ste : 


out of Queen Anne’s Bounty, & the then lay im- 
propriator charged the rectory, glebe land, tithes, 
etc., with the yearly rentcharge of £31 10s., 
payable to the curate for the time being: the 
curacy then became a perpetual benefice by force 
vf Queen Anne’s Bounty Act, 1714 (c. 10). Pité. 


' was duly nominated, licensed & instituted to the 


- Kensit vr. St. Ethelburga, Bishopsgate | 


—-STLEMAN-GIBBARD v WILKINSON, No. 3290, . 


poal, 

469. - -.-- Whether right to grant a part.|— A 
grant of part of the chancel of a church by a lay 
impropriator to A., his heirs & assigns, is not. valid 
inlaw; & therefore such grantee, or those claiming 
under him, cannot maintain trespass for pulling 
down his or their pews, there crected.—CLIFFORD 
Wicks (1818), 1 B. & Ald. 498; 106 BF. R. 183. 
Annotations -—Reld. Griffin v. Dighton (1864), 5 B. & &. 93; 

Stileman-Gibbard vr. Wilkinson, (1897) 1 Q. B. 749. 

470. As to vaults—é& fixing tablets.|— 
RIcH t. BUSHNELL, No. 416, ante. 

471. Liability to repair chancel.) -— HA. 
ELLs (1600), Noy, 183; 74 BE. R. 1096. 
aa irk ec a ip eta: Stilaman-Gibbard ¢. Wilkinson, [1897] 


Rop. 211; 81 E. R. 757. 
alnnotation :-—Refd. Morley vr. Leacroft, (1896) P. 92. 

See, now, Ecclesiastical Dilapidations Measure, 
1923 (No. 6), s. 52. 

478. Jurisdiction of ecclesiastical courts 
in respect of.]—The arts. in a criminal suit pro- 
moted by the churchwardens of a parish against 
the lay rector of a parish church, charged that the 
chancel of the church was in a very dilapidated 





*. 


‘) 


oe 


CASE 








benefice in 1852. From the time of the grant of 
Klizabeth the Jay impropriators had had exclusive 
possession of all the tithes & giebe lands; «& 
during living memory these lands had been let: to 
tenants together with the right of depasturing the 
churchyard with sheep, & the tenants had exer- 
cised this right without interruption till 1866, when 
pitf. gave deft., the present tenant, notice not to 
trespass, & then brought an action. On a case 
stating the above facts, the ct. having power to 
draw inferences of fact :—Held:; the action was 
not maintainable: for that though pltf. had pos- 
session of the churchyard for spiritual purposes, 
it was not such a possession as excluded the lay 
impropriator, or his tenants, in whom the soil «& 
herbage were still vested. 

The freehold was vested in the rector & he was 
entitled to the land, including the grass, herbage & 
everything else, as fully as the original owner hac 
been ; but. as the land had been sct apart. by conse- 
cration for the church & churchyard, the right 
which the rector as the owner of the freehold had 
in the profits was proportionately diminished, 
because he could not desccrate it, or use it for any 
purpose which was inconsistent with the object 
of its consecration (BLACKBURN, J.). 

(2) Historical origin of vicarages discussed by 
BLACKBURN, J.—GREENSLADE tv. DARBY (1868), 
L. R. 3 Q. B. 421; 9B. & S. 428; 37 L. J. Q. B. 
1387; 18 L. T. 463; 32 J. P. 437; 16 W. R. 808. 


innotationsa -——.18 to (1) Consd. Winstanley vr. North Man- 
chester Overseers, [1910} A. C. 7. Refd. Wallis v. Birks 
er eae R. 5 C. bP. 222; Fowke rv. Berington, (1914) 


See, also, No. 478, poat. . 

477. -—— As against trespasser.]—— BATTEN 1. 
GEDYE, No. 465, ante. 

478. Action against incumbent—-Claiming free- 
hold of chancel & churchyard—-What interro- 
gatories allowed.}——In an action by t.e lay rector 
of a parish claiming the freehold in the chancel & 


‘ churchyard against the vicar of the parish & his 


churchwardens, interrogatories were disallowed 
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MINSTER CorPN. v. St. GEORGE, HANOVER SQUARE 
(REcroR & CHURCHWARDENS), [1909] 1 Ch. 592 ; 
18 L. J. Ch. 681; 100 L. T. 540; 73 J. P. 259; 


which went to inquire into the evidence of pltf.'s | 
| 25 T. 1. R. 393; 53 Sol. Jo. 8357; 7 L. G. R. 774, 
| 
| 


title —GARLAND v. Oram (1800), 55 J. P. 374 ; 
7T. L. BR. 80, D. Cc. 
: C. A.; revsd. on other grounds, swb nom. St. 
GEORGE, HANOVER Square (Rector & CHURCH- 
WARDENS) v. WESTMINSTER COoRPN., [1910] A. C. 
| 225, HW. J. 


SuB-SEcT. 4.—Tne Vestry. 


A. Constitution. 2 
“ ion s— : : Placo Charity (1911), 
479. Qualification of vestryman-—Tenement | “lation | -Mentd. Ke Hyde Park ery any) 


owner— Assessed to poor rate instead of occupier.) ! —- puties transferred to borough & district 
——The effect of Vestries Acts, 1818 (c. 69), & 1819 | councils.|-—See LOCAL GOVERNMENT; METROPOLIS. 
(c. 85), although there are no privative words, is | 484. Powers — Alteration of church ornaments. | 
to make rating to the poor rate the exclusive | —-SHERFIFLD'S CASE (1632), 8 State Tr. 510. 
qualification for voting in all parish vestries. Annotation :—Retd. Faulkner r, Litchtiold (1845), 3 Notes of 
ere, therefore, Small Tenements Act, 1850 Cases, 511 
(c. 99), has been adopted in a parish, the occupiers | 485. ~--- Election of churchwarden --On re- 
uf small tenements, not being rated to the poor | lease of existing churchwarden.]—-I know of no 
rate, although still liable to the church rate, are , authority to the effect that because a vestry first 
not entitled to vote at a vestry held for the purpose | fixes upon one person & subsequently secs some 
of making a church rate. good & reasonable cause . .. to excuse him, it 
Vestries Act, 1818 (c. 69), s. 3, gave to persons | may not rescind that clection & proceed to a new 
assessed to the last poor rate one vote for every | election. Nor do I know of any authority that 
£25 value, “so, nevertheless, that. no inhabitant. | because the vestry has, even for some bad reason, 
shall be entitled to give more than six votes’; | excused the individual first {Ixed upon, a proper 
by Small Tenements Act, 1850 (c. 99), 5. 6, the erson, Subsequently chosen at the same meeting, 
owner of a small tenement, rated under the Act | 1s not duly elected nor liable to serve (Sik JOuUN 
* shall have the same right to vote in vestry as if | NIcuoL.).— BRN v. WELLER & ELLiore (1831), 
he were an occupier duly rated in respect of the | 3 Hag. Nee. 474; 162 i. R. 1231. 
same tenement’ :—-Held: the owner of more 486. —--— —-— Rescission of election.)---Birnir 
than six small tenements, rated under the latter | ve. WELLER & Ex.iottr, No. 485, ante. 
Act, was entitled to no more than six votes by . -—— As to church rates----Sole authority to 
force of the proviso in the former Act.—Ricuanp- | grant.|--Where churchwardens duly summoned a 
SON t. GLADWIN (1858), EK. B. & K. 1383 27 | mecting of parishioners in vestry, for the purpose of 
LJ. M.C. 1923; 31.7. O. 8S. 97; 22 J. P. 688; | making a rate for the repairs of the parish church, 
4 Jur. N.S. 3773; 6 W. BR. 473; 120 H.R. 460. & for the expenses incidental to the execution of 
«Annotation : --Consd. Lambe & Clarke v. Grieves (1862), 26 |-their office for the remainder of the year of their 
J.P. 327. office, & the parishioners assembled accordingly, 
but refused to make or grant a rate 3) & the church- 
wardens thereupon made one of their own 
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480. -———- Occupler-— Where tenement owner 
rated to poor rate.|—RICHMARDSON 1. GLADWIN, No. 
479, ante. authority :- -Held: (1) such rate, so made, was 

481. Residence - Temporary absence With | jjlegal, the churchwardens had no such authority ; 
intention to return.|—-T'emporary absence with an (2) the parishioners in vestry were the only parties 
intention & right to return does not. prevent a! Jogally authorised to grant or withhold a church 
qualification for vestryman being obtained by | rate-~ VELEY v. Burper (1841), 12 Ad. & Hl. 
residence during twelve months. --STANFORD t. | 265: Ar. & W.194; 10 L. J. Mx. 532; 55. P. 
WILLIAMS (1899), 80 L. T. 49035 15 T. 1. R. 8165 | 40] > 5 Jur. 1013; 113 BL OR. 813, Ex. Ch. 3 affy. 
43 Sol. Jo. 419, D. C, | S.C. anb nom. Burpur v. Vietasy (1840), 12 Ad. 
seal sl -—Refd. RK. vr. Townson, Har p. Broderip (1908), ' & Hl, 2335 previows proceedings, aub nom. Viney 


i2 J. 2. 368. ‘ 

‘ | & JosLIN v. BuRDER (1837), 1 Curt. 572. 
482, ns Value of rated property — Part of Annotations ;-— 18 to (1) (Distd. Veley & Joslin ”. Gosling 
property sublet.|—-Where a person is rated as the | ~ (1843), 3 Curt. 253; Gosling ¢. Veloy (1853), 4 He 1. Cus. 


uDpie mise: he requisite valuc 679. Refd. Still & Hunn v, Palfroy (1841), 2 Curt. 902. 
se lrvie ot ae eaeur: ie ee aquiaite ear ne As to (2) Consd. Gosling v. Veley (1853), 4 H. GL. Can. 679. 
qualifying for the office of vestryman, he is not. | (encrally, Retd. Scalo v. Veloy (1841), | Notes of Cases, 

Wh 


disqualified from election to & acting in such office, 170; Varty & Mopsey 2. n (1841), 2 Curt. 877 ; 
merely because his personal occupation is reduced Me ie Thomas 7 Fg es ER ear! aie ms ewer 
below the qualifying value by reason of his having | \gy! wentd, fer p. Story (1852), 8 Kxch, 195; Wextorion 
sublet portions of the premises.—IHLron  v. 3. Liddell (1K57), Moore's Kpecial iteport White v, 
rNES . ds : 380 Sol. Jo. 12; le 62), 12 C. BB. N.S. 3835) London Corpn. v. Cox 
ae CPR EE Tai aan ar! See yen eee Mea h de de ? Ne ue 230; Mackonochle v. Penzance 
: . (1881), 6 App. Can. 424. 
B. Functions. See, generally, Part. VIJ., Sect. 14, post. 

See, now, Local Government Act, 1804 (¢. 73), | Stn o Afe Noe ted perenetn tae a 
as. (§ (1), 19 (4); London Government Act, 1899 A ° : ° 
(c. 14), 8. 28 (1)3; Parochial Chureh Councils | 
(Powers) Measure, 1921 (No. 1). 2 C. Meetings. 

483. Former duties.J—The vestry being the - “7 . lina 
body mentioned in Burial Act, 1857 (c. $1), 8. 4, | (a) Summoning Meetinga i “ 
is beyond all doubt a body which enjoyed powers 488. Who may summon .. Whether civil cou 
& owed duties divisible into two classes, namely | will take Judicial notice.|-- A/andmmus to church- 
those which do, & those which do not, relate to the ; wardens to call a vestry to elect churchwardens 
affairs of the church (BUCKLEY, J,..J.).— Werst- ' refused. 
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P Ill. SECT. 7, SUB-SECT. 4.-—A. © must be composed of persons holding | sittinga were wholly free, were therefore 

eae of restryman—Pey | pews in the "church by purchase or | held not Hable on a aaa ae eee Ty 
hulder—By purchase or lease.}—Under case, or holding sittings therein by © their predecessors ; et bul nde aioe 
% Vict. c. 74, 88. 2. 3. 6, a vestry | lease from the churchwardens. The church, Py eater sh v. WORTE. 2), 
cupuble of electing churchwardens churchwardens of a church where the |} 326° 2. 659.-— ° 
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Sub-sect. 4, C. (a), (b) & (ec) 4.) 


There was no instance of such a mandamus, & 
they [the ct.] could not take notice who had a right 
to call the vestry, & consequently did not know 
to whom it should be directed (per Cur.).—-ANON. 
(1726), 2 Stra. 686; 03 E. R. 783. 


nnotation :—Retd. Ht. v. Stoke Damerel (Minister & 
Churchwardens) (1836), 1 Nev. & P. K. B. 56. 
489. Churchwardens with consent of 





incumbent.]—-A private parishioner has no right 
during the time of divine service, & of his own 
authority to publish such a notice ... or any other 
notice in the church (Sin JoHN NICHOLL). | 

Vestries, for church matters, regularly are to be | 
called by the churchwardens with the consent of | 
the minister. Vestries Act, 1818 (c. 69), neither | 
altered the general authority under which, nor 
the persons by whom vestries are to be called (Sir 
JOHN NICHOLL).—DAWE v. WILLIAMS (1824), 2 | 
Add. 130; 162 E. R. 243. 
Annotations :—Consd. Butt. v. Fellowon (1843), 3 Curt. 680. 

ad, R. vo. Tottenhain (Vicar & Churchwardens) (1879), 

48 1. J. q: BK. 407. Moentd. Millar & Simes v. Palmer & 

eons Mt 37), 1 Curt. 5503; Sanders 7. Head (1843), 3 

490. Whether mandamus to summon will issue 
i hg elect churchwardens. |---A NON. (1726), No. 488, 
ante. 

491. -—- may be 
granted, directed to the parishioners at Jarge 
liable to be rated to the church rate, commanding 
them to mect in vestry, & elect. churchwardens.— 
R. v. WIx (INHABITANTS) (1832), 2 B. & Ad. 197; 
1L. J. M. ©. 863 109 Ie. R. 1117, 


Annotationa :--Distd. Kc pp. Wao Cren (1844), 2 Dow. & L. 
571. Apld. kr p. Loveland Trustees (1451), 1, Le. SO. 8. 


----.J--A mandamus 


| 
| 
| 
| 
| 
: 2 KR. vw Stoke Damerel (Minister & Church. | 
wardonn) (1836), 6 Ad. & Hi. 684; Jt. ». St. Saviour’s, | 

Nouthwark (1837), 1 Nov. &P. K.B. 496; Rov. St. Mary, | 

Lambeth (1838), 2 Jur. 373. Mentd. Roo v. Ramaden ; 

(1835), 3 Ad. & El. 456. | 

492, —-— To do illegal act --Misapplication of | 
charitable fund.|— The ct. will not grant a manda- 
mus to churchwardens to assemble the parishioners | 
for the purpose of taking a poll upon a motion | 
carricd by a show of hands at a vestry meeting to | 
do an illegal act, as to apply a portion of a fund | 
held in trust for charitable purposes, to the ! 
erection of a monument to the memory of the | 
donor of the fund.---R. v. St, SAVIOUR’s (CHURCH. | 
WARDENA) (1834), 1 Ad. & El. 380; 8 Nev. & | 
ae B. 8783 2 Nev. & M.M. CGC. 4143 110 E.R. | 

202. 

493. ---- To assess church rate—For repairs | 
of church.| —Although a mandamus does not lie | 
to the churchwardens to make a church rate, yet | 
it lies to the churchwardens, etc., of two united . 
parishos, under 10 Ann. c. LI, 8. 24, to assemble , 
& meeting, for the purpose of agreeing upon & | 
ascertaining the moneys & rates to be assessed for , 
the repair of the church of one of those parishes.— | 
R. ». St. MARGARET (CHURCHWARDENS) (1815), 4 
M. & 8. 250; 105 E. BR. 827. 
“(nnotations :-—Consd. R. r. St. M 

8 Ad. & KI. 8893; Veley & Joal 

Jur, 286, ; 

494. -—-— For payment of debenture 
interest.]——E'z p. LOVELAND'S TRUSTEES (1851), 17 
L. T. O. 8. 147; 153. P. Jo. 401. 

495. Power of summoning authority—To fix | 
time of meeting.|—The vicar & churchwardens of | 
a parish declined to enter upon the notice paper of ; 
a vestry meeting a notice of motion by a parishioner 
that future meetings should be held in the evening : | 
—Held: the summoning authority had power to | 
fix the time of each vestry meeting, & there was 
no duty to allow notice of a motion which could 


arct, Leicester (1838), 
ev. Gosling (1843), 7 
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not have any effect.—R. v. TOTTENHAM (VICAR & 
CHURCHWARDENS) (1880), 49 L. J. Q. B. 870; 
sub nom. R. v. WILSON, ETC. (VICAR & CHURCH- 
re tBy oF TOTTENHAM), 43 L. T.560; 45 J. P. 
140, C, A. 


(b) Notice of Meeting. 

496. By whom given— Whether private 
parishioner—During service in church.}—-DAWE v. 
WILLIAMS, No. 489, ante. 

7. —— -—— For making church rate.|— 
Semble: notice of a vestry meeting, for making a 
church rate, may be given by a private parishioner. 
—Burr v. FeLLowes (1843), 3 Curt. 680; 1 


L. ‘'l. O. S. 479. 
Annotations :—Mentd. Kemp & Page +. Attenborough 
(1857), 30 L. T. O. 8S. 2113; R. o% Tottenham (Vicar & 

Churchwardens) (1880), 49 L. J. Q. B. 870. 

98. Rector— For election of parish 
officers.|—At a vestry meeting summoned by the 
churchwardens for the purpose of electing new 
churchwardens in a parish regulated by Vestries 
Act, 1818 (c. 69), the rector has a right to preside. 
& he may adjourn such meeting, though against the 
wish of the majority present, on his legal responsi- 
bility if in so doing he improperly disturbs the 

roceedings. A poll being demanded, he may of 

is own authority grant such poll. On the election 
of churchwardens at a vestry in such parish as 
above mentioned, a poll having been demanded, 
the rector granted the poll, & ordered <t to be held 
immediately on the close of the other business, & 
continued for three successive days, at a time & a 
place in the parish deemed by him most convenient, 
& which he had appointed by previous notice, 
after the publication of a summons by the old 
churchwardens, in case a poll should be demanded : 
& he refused to put a motion which had been pro- 
posed for a different appointment, of which a 
majority of the old churchwardens had given 
previous notice. The other business lasting till 
seven in the evening, he directed that the poll 
should commence on the following morning at the 
time & place of which notice had been given; a 
majority of the meeting, as was alleged, dissenting. 
The poll was taken accordingly :—Held: rightly 
taken. 

Vestries Act, 1818 (c. 69), s. 1, requires notice of 
the vestry to be given, but does not say who is 
to give it. We are of opinion that the rector is 
the ft person ; he is at the head of the parish for 
this purpose; & in the present. case he was to 
nominate one churehwarden at the vestry (DEN- 
MAN, (.J.).—-R. vw. WOyLy, KR. cv. HeEDGER (1840), 
12 Ad. & El. 180; 4 Per. & Day. 52; 4 J. P. 
623; 113 i. BR. 7633 sub nom. KR. v. D’OYLEY, 
R. v. SURREY JJ. (EASTERN HALF HUNDRED OF 
Brixton), 4 Jur. 1056; sub nom. Rh. v. St. Mary, 





| LAMBETH (RECTOR & CITURCHWARDENS), 9 L. J. 
i M.C. 1133 previous proceedings, sub nom. R.v. LAM- 


BETH (RECTOR) (1838), 8 Ad. & El. 356. 
Annotations :-—Apld. RK. r. How (1863), 33 L. J. M. CG. 53. 
Refd. R. vr. Goole (Incumbent. & Churchwardens) (1861), 
4L. T. 322; R. «. Wimbledon L. B. (1882), 8 Q. B. D. 
9: R. vr. Salisbury Bp. (1901), 70 L. J. K. B. 593. 
Mentd. Kit rv. St. Mary’s, ielington, Burial Board (1854), 
Kay, 449; RK. r. St. Matthew, Bethnal Green, Vestry 
( 31), 21. T. 858; Re Chilliigton Iron Co, (1885), 20 


499. Time of publication Whether during 


| Sunday service.|—On Apr. 6 notice was pos 


on the church door for a vestry meeting to appoint 
churchwardens on Apr. 10, which was Tuesday. 
On that day A. & B. were elected chv thwardens. 
Doubts having arisen as to the suffimency of the 
notice, it not having been published in church on 
the Sunday, another notice was duly given & read 
during service on the following Sunday that a 
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vestry meeting would be held to elect church- | way Act, 1835 (c. 50),-s. 11. The new surveyors, 
wardens on the ensuing Thursday, on which day | on Oct. 1, made arate which some of the inhabitants 
A. & B. were again elected :—Held: A. & B. were | refused to pay. On Nov. 20 they made another 
duly elected churchwardens, as one or the other | rate, & W., one of the inhabitants refused to pay. 
of the two elections was valid—Re St. Farru | The justices refused to grant a distress warrant 
(CHURCHWARDENS) (1856), 25 L. J. Q. B. 168; | whereupon the surveyors obtained a rule nisi for 
26 L. T. O. S. 261; sub nom. R. v. St. Fairi | a mandamus :--Held: the appointment at the 
(INHABITANTs), 2 Jur. N. 8S. 212; 4 W. R, 267. vestry meeting was invalid on account of the 
500. Place of publication—Where more than | insufliciency of the notice.—R. v. Brest (1847), 5 
one church in township.]|—By Lighting & Watching | Dow. & L. 40; 2 New Sess. Cas. 655; 2 Saund. 
Act, 1833 (c. 90), s. 33, the overseers are required | & (. 90; 16 L. J. M. ©. 102; sub nom. R, v. 
to proceed in the same manner, for the purpose of | Surrey JJ., 11 Jur. 489, 
collecting, raising, & levying the rate under that 503. Sufficiency---Whether notice of specific 
Act, as for levying money for the relief of the poor ; | purpose necessary.|—Not necessary in all cases 
& by Parish Notices Act, 1837 (c. 45), 8. 2, all | that notice should be given of the specific purpose 
notices theretofore made in churches or chapels, | for which a parish Vestry is convened.—CLUTTON 
are to be affixed on or near to the doors of all the | v. ler eet) 7 banned (1852), 8 M 
ithi a — . Smith v. Deighton 52), 00, 
° ae ie wielne Ree Seba me for the ve na a ¢ Rand & Grimwade vr. Green (1860), 6 Jur. 
township of C., & a written notice of it was 14. 


504. ——- Intention to raise loan.|—At a vestry 
affixed to the door of the church of St. Michacl sti . ; ne 
in the township, which was stated to be the cnly meeting, certain plans were produced for improving 


: the parish church, & were referred to a committee. 
place where rates for the relief of the poor had 7 iP pe i 
theretofore been published. At the time of the At a subsequent vestry their report, recommonding 


ublication of the rate, there were two other | 2 cdlargement, was received & alopted, & a 
P Ta . 3 aE : resolution passed for borrowing money on the 
SN of the Established Church in the Salo parish rates to carry the plans into execution. 
ship of C., on the doors of which no notice of the | ‘phe notice of holding the latter vestry, published 
rate was affixed :—Held: the publication of the | in pursuance of Vestries Act, 1818 (c. 60), 8. 1, 
ae ar tad a bi Me se re stated the purpose of it to be to receive a report 
3 ° e : de e ° te ; is ‘ . ; wn e 
J.P. 6503 7 Jur. 194; 114 EK. R. 850. ? from the church committee, & to adopt such 


measures as May appear necessary for carrying 
se rietiae a ae den sit ages seas that report into execution:—-Held: this was a 


: ficient notice of the intention to propose 
except those in separate parish.]—Prior to the | SUG : canine i 
Burial Act, 1835 (c. 128), ss. 12, 13, the parish of borrowing money on the church rates for the pur 


T. included T. W.. an ccclesiastical district | P°%° of executing the plans.—BLUNtT v. HARWOUOD 
* e 09 ’ 0 3 


‘ ix ‘6 1 » ¢ 
formed under Church’ Building Act, 1818 (c. 45), |. 2838),8 Ad. & Hi Gt): 1 Curl. Mas: 8 NOT 
& §., a hamlet containing a church, to which a | 197; 9 J, P4243 2 Jur. 6173 112 8, R900, 
district had been assigned under Church Building | ‘nactations -—Refd. Burdor v. Veley (1840), 4 Por. & Dav. 
Act, 1831 (c. 38). Neither T. W. nor S. separately 452; Willams 7. George (1843), 2 Notes of Cases 89 ; 
maintained their own poor, there being a common i peeing a v. ag OTF ieee Nea o 4 ree Menta. 
poor rate for the entire parish of ‘I., but each had | — powoll (1873), Le Ite 8 Q. Be 403,” eee aa 
its separate burial ground. A vestry meeting of 505. -——— Omission of name of parish-—Whether 
the inhabitants of the parish of T. was called, by | material.]-—A notice of a vestry meeting affixed 
notice affixed to the doors of all the churches in! oy the parish church door, & addressed “to the 
the parish, including that at 8., but excluding | ¢hurchwardens, overscers, & principal inhabitants 
those in 'T. W., to consider whether a burial , of this parish ” is a valid notice though it does not 
ground should be provided for such part of the name the parish, & although it is addressed to the 
parish of T. as was not included in T. W., & if | principal inhabitants.—-RAND v. GREEN (1860), 
so, to appoint a burial board for such part of the 9 o B.N.S. 470; 301. 1.0. P. 803 7 Jur. N.S. 
parish. A burial board for T., excluding T. W.. , j26; 9 W. BR. 543 142 BR. I853 sub nom, Ie 
was appointed at this mecting :—Held: (1) the | any v, Green, de p. GREEN, 3 1, I. 2035 24 
buard was well appointed ; (2) a poor rate made Jy) pp, 790; subsequent proceedings, 7 Jur. N.S. 
on that part of T. for which such board was jo, ny, 
appointed, for defraying the expenses of the board, 506. ----- Notice addressed to principal in- 
was good; & that occupiers of property in 8. | habitants.) RAND v, GnkEN, No. 505, ante. 
were properly assessed to the rate; for though 
T. W. was entitled to a separate burial board, S. (c) Procedure al Meetings. 
was not.— VINER v. TONBRIDGE OVERSEERS (1859), . i. In General 


2 E. 93; 28L 5.M.C. 2513; 33 L. T. O.S. 
302 ; 83. rn P. 713, ‘ tue NS. 1293; 7W.R. 507. Right to attend-— Whether exclusion a 


553; 121 BK. R. 4. cause of action.|—Qu.: whether a man who has 
Annotations :—.1a to (1) Refd. R. v. Walcot St. Swithin 4 right to be present at a vestry can maintain an 
Overseers (1862), 2B. & 8. 5713; R. 7. Tonbridge Ovor- action against one who keeps him out of the room 
seers (1884), 13 Q. B.D. 339. in which a vestry is holding.—PHILLIBROWN Uv. 
502. Length of notice—‘‘ Three clear days °’— HyLAND (1725), 2 Ld. Raym. 1388; 8 Mod. Rep. 
What constitutes.|—-On Mar. 22 a notice was 351; 1 Stra. 624; 92 K. R. 404. 
posted for a vestry meeting, to appoint parish 508. ——_— Persons preventing attendance prose- 
officers on Mar. 25; the meeting being held, two | cuted to conviction—Right of parishioners to costs 
surveyors of highways were appointed. On on certiorari.|——-Rated inhabitants of a parish, who 
Apr. 11, at a special sessions for highways, it were prevented by rioters from entering the 
appeared to the justices that the appointment vestry room to attend a meeting called for the 
was invalid, as there had not been three clear | purpose of imposing a church rate, & who after- 
days’ notice of the vestry meeting which is wards prosecuted the offenders, are parties grieved 
requisite under Vestries Act, 1818 (c. 69),:& they within the meaning of 5 & 6 Will. & Mar. (c. 14), 
then appointed two other surveyors under High- 8. 3, &, therefore, entitled to costs on conviction 


—— ed 
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Sect. 7.—Constitution of the Church into parishes: 
Sub-sect. 4, C. (c) t., 44. & it.) 

of defts. after removal of the case by certiorari.— 
R. v. THOMPKINS (1831), 2 B. & Ad. 287; 9 
L.. J. 0. 8S. M. C. 81; 109 E. R. 1150. 

Sec, generally, CKOWN PRACTICE, Vol. XVI, 
pp. 455 et seq. 

509. Quorum—- Whether attendance of vicar 
necessary.|—MAWLEY v. BARBET, No. 537, post. 

510. Control of election—Where no presiding 
Officer.|-Where there is no regular presiding 
aworn officer at an election, e.g. of churchwarden, 
one of whom by custom was chosen by parishioners 
paying scot & lot, & the other appointed by the 
rector, which latter in fact presided, the control 
of the election devolves at common law upon the 
electors themselves ; but unless there be a custom 
to regulate the time for making such election, it 
is not competent to a majority of the electors 
assembled at the time of such election to narrow 
the period which the common law would allow ; 
& therefore a resolution by them that. it shall con- 
clude at a given time must at least limit a time 
reasonable in itself with respect to numbers & 
distance, & be of suflicient notoricty. But whether 
a resolution by a majority of the vestry on the first 
day of the election to close the poll at 4 o’clock 
on the next day in a parish where the number of 
electors did not exceed 180, & where the affidavits 
stated a custom fer 200 years not to keep the poll 
open for more than two days, & no instance within 
living memory of extending it) beyond 4 o'clock 
on the second day, were sulficient to warrant the 
closing of the poll, at that time, while some of the 
voters were still coming in to poll, & others had 
no notice of the resolution ; was a fit: question to 
be tried upon a mandamus.— Kt. v. WIN WESTER, 
Bishor’s Commissary Courr (1806), 7 East, 
678; 103 Kh. BR. 222. 
Anntations :---Oonsd. Baker & Downing v. Wood (1837), 


1 Curt. 507. Refd. Wosterton ». Davidson (1854), 1 
Kee. & Ad : vw. Goole (lneumbent. & Church- 


. 3853 RR. 

wardens) Ggely 4 I. T. 322 

511. Latitude of discussion allowed.| -—In a 
vestry meeting for civil purposes, as a full latitude 
of discussion must be allowed mere coarse expres- 
sions do not constitute brawling.— HoILTN v. 
SCALES (1829), 2 Hag. Kec. 566; 162 1H. RK. 958. 

512. Formalities—— Whether strict formality 
necessary.| —(1) ‘The observance of strict formality 
in putting motions & amendments thereon to 


| propose & the poll was rightl 


ee et eee 
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vestry meetings is unnecessary; it is enough if ' 
conflicting propositions be so put to such a mecting, ! 


that those present understand what it is that they 
are called on to decide. 


(2) At a meeting in vestry of the inhabitants 


of the parish of H. held under a local Act for the | 


purpose of determining the application “ to some 
public purpose, benoficial to the inhabitants,”’ of 
moneys paid by two railway cos. in compensation 
of certain commonable rights of the inhabitants, 
a proposition was made that the money should be 
ma ase partly to a district church, & partly to 

mshouses. The proposition was met by an 
amendment to the effect that the moncy be applied 
to almshouses only. The chairman having in- 
quired whether any one else wished to address the 
meeting, & no third proposition having been made, 
the amendment was put & carried. <A poll was 
then demanded; & at the polling place the in- 
habitants were called on to vote for “ the district 
church & almshouses,’* or for *“*the almshouses 
only.’ The result was in favour of the proposition 
for the district church & almshouses :—Held: the 


~—_——- = 
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‘ charity funds should be produced. 
i refused to put the amendment, & declarer 


oe 


should be elected.—R. v. 


vestry must be taken to have agreed that the | 
money should be applied in one of the two methods | (d), post. 


ECCLESIASTICAL LAW. 


so taken as to 
etermine the question which of these two methods 
was preferred by the majority of the parishioners. 
(3) Though a poll must not be so taken as to 
pen a scrutiny, & therefore must not be taken 
y ballot, a voter has no right to insist on 4 
scrutiny.—R. v. HAMMERSMITH (VICAR & CHURCH- 
WARDENS) (1852), 3 B. & S. 504, n.; 19 L. T. 0.8. 
203; 122 KB. R. 190; sub nom. Ie HAMMERSMITH 
Vestry, Ex p. STEVENS, 16 J. P. 632. 


Annotations :—As to (2) Consd. St. Michacl, Oxford r. Luff 
(1858), 7 W. RR. 20. a. R. v. Roberts (1863), 3 B. & 8. 


513. Control by court — What court has juris- 
diction.|—The Ecclesiastical Ct. has jurisdiction, 
ratione loc:. over the order & proceedings of vestry 
meetings, held in a church; &, therefore, where a 
rector had libelled, in that ct., a parishioner, for 
preventing him from presiding as chairman at 
such a meeting, a prohibition was refused. 

It is pleaded in the arts. & on their admissibility 
must be taken as true, that the minister’s presiding 
at vestry meetings ‘is observed in & throughout 
the whole realm.’ The fact of such gencral usage 
for the minister so to preside is notorious, & has 
not been denied even in argument. Now such an 
usage, unless absurd or improper, I take to found 
a common law right (Stir JOHN NICHOLL).---WILSON 
v. M*MarH (1819), 3 B. & Ald. 2413 3 Phillim. 
673; 106 I. R. 650. sree dumintaycarcantcnt 

ions :- - s ’, 43), 3 Curt. 565 ; 
At tage te NOT LK i atte Ball. Hanon 

Knott «. Campkin (1851), 2 Rob. Eceel. 370; Martin v. 

Mackonochie, fianiante r. Simpson (1868), L. R. 2 A. & B, 

1163; Holy Trinity, Stepney aarp Ins TT. L. RR. Tad; 

lL. C. GC. ve. Dundas, (1904) P. 1. entd. St. Albans Hp. 

v. Fillingham, [1906] P. 163, 

514. Evidence of proceedings.| —- lh. tr. 
(ARCHDEACON), No. 729, post. 


IY 


iil, The Chairman. 

515. Right of incumbent to preside.] ---- WILSON 
vo. M*Mari, No. 513, ante. 

516. —_-~- Vestry for election of church- 
wardens.|-—It. 7. D’Oyuy, Rt. v. HEDGER, No. 498, 
ante. 

517. Irregularity in nomination —- Effect of.]-- 
Irregularities at the mecting at: which the rate was 
made in the nomination of chairman & wrong 
announcement of the numbers on each side, 
acquiesced in, & no poll being demanded, will not 
vitiate the rate.—ConNWALL v. Woons (1816), 
4 Notes of Cases 555; 7 1. T. On S. 189. 
acta na sare St. Michael, Oxford vr. Lut (1858), 


518. Refusal to put resolution — Assumed elec- 
tion of another chairman.| —R. 7. SrerHENs 
(CHANCELLOR OF BANGOR) (1870), Prideaux’s 
Churchwardens’ Guide, 16th ed., p. 201. 

519. -—— Amendment.]—At a mecting of the 
vestry to elect churchwardens, D. was proposed 
to be re-elected, when parishioners moved an 
amendment that before electing a churchwarden 
a certain correspondence between the Charity 
Comrs. & the churchwardens as to some parish 
The yicar 
Dd. 
duly elected :—-Held: (1) the vicar was wrong in 
refusing to put the amendment; (2) he was 
wrong in not putting to the meeting whether Ds 
JIAGBOURNE (VICAR) 
(1886), 51 J.P. 276; 2 T. L. R. 809, D.C. 

520. - Resolution out of order—Qualification 
of candidate not contemplated by statute.|— 
Prep.Ley & LOVELL v. CHAPMAN (1891), 7 T. L. RR. 
396. ; 

Power to adjourn meeting.| --Sce Sub-sect. 4, C. 
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him, are to choose their \ehurchwarden. The term 
‘¢ parishioners” in the Canon means, in fact, the 
minister’s parishioners, & ould not include the 
minister himself (A. L. 
SALISBURY (BP.), [1901] 2 K. B, 2 


\ 
Part III.—ConstituTIoN oF THE CHURCH Or ENGLAND. 
Power to grant poll.]—See Sub-sect. 4, C. (e), 









post. 
Under Metropolis Management Acts.] — Sve 
METROPOLIS. 


iii. Ftesolutions and Voting. 508; 65 J. P. 531; 49 W. R. 520%; 17 T. L. BR. 

521. Right to vote—General rule.| — Ricuarp- | 465; sub nom. R. v. SALISBURY p.), Hx p. 
SON v. GLADWIN, No. 479, ante. pe i L. T. Dee lestiel pula Tae Nieelceas 
522. ——— In respect of church rate -— Occupiers | - Amproper rejection of vole-— ze 

F lution vitiated—Result of election not affectted.|— 


of small te .|— 
PE ts ee bor rales Where, upon the clection of a churchwarden, 


RICHARDSON #. GLADWIN, No. 479, caaile. 

523. ——— In respect of what property — 
Property held jointly with another as executor.|— 
Where a person is assessed to the poor rate in 
respect of his own property, & is also exor. of a 


person whose exors. are assessed in respect of | 


property of the deceased, he is entitled to vote at 
a vestry under Vestries Act, 1818 (c. 69), if the 
two assessments amount to £#25.--R. ve Kirpy 
(1861), 1 B. & S. 647; 31L.5.Q.B.3; 5L. T. 


Z oa Pe i 3 ° ° ; 12 Ge . 855. | ’ 
80; 26 J.P. 196; 10 W. R. 135 121 KR. 855, | Wooping, ETC., 18 J. P. 8243 sub nom. He p. 


«{nnotations :---Refd. Lambe & Clarke rv. Grieves (L862), 26 
J. 1.327. Mentd. R. v. Burrows, (1892) 1 Q. B. 399. 


524. — Voter’s rates paid by another.|-— It: is 










chairman of the vestry meeting had rejected vot 
which were alleged to be admissible, but it did no 
appear that the rejection had caused any difference 
in the result, the ct. refused to grant a mandamus 
ordering a fresh election. Though the persons, 
whose votes had been rejected, were parties to the 


' application.— Ex p. MAWBY (1854), 3 EE. & B. 718 5 


no legal ground for refusing a vote tendered at the | 


poll that the voter’s rates had been paid, not by 
himself but by other persons in order to enable 
him to vote; but in order to vitiate the rate on 
that) ground, the rejected voter ought to have 
tendered his vote.—-RICHARDS v, BIRLEY (1864), 


2 Moo. P. C. C. N.S. 96; 10 L. T. 142; 28 5. P. | 


420; 15 BE. R. 838, B.C. 
525. - Voter entitled to more than one vote 
-~Limitation of number of votes.|— RICHARDSON 
v, GLADWIN, No. 479, ante. 
526. —-— —-— _  ---.]-— Where 








Small Tene- 


18 Jur. 906; 118 HK. BR. 18103; sub nom. Ae p. 
Joyvcr, 23 L. J. M. C. 1533 sub nom. KR. v. BOURNE 
(VicAR, ETC.), 23 L. T, O. 8S. 1433 sub nom. Ex p. 


Hiarninu, 2 W. R. 473. 
Annotation :—Apld, Shaw v. Thompson (1876), 3 Ch. D. 233. 

631. -——— s- - —.]-— Ricnarps v. Biriey, No. 
524, ante. 

532. Numbers wrongly announced by chairman 
—Effect of.] ---CorNWALL v. Woops, No. 517, 
ante. 

533. Resolutions — Whether valid ----Refusal by 
incumbent as chairman to put resolution-—As- 
sumed substitution of new chairman.|-—h.  v. 


“STEPHENS (CHANCELLOR OF BANGOR), No. 518, 


ments Act, 1850 (c. 99), has been adopted in a‘: 


parish, & parties are rated as owners under that 
Act, & also as occupiers in their own right, they 
are entitled on voting in vestry to add the amount 
of the ratable value of both capacities, & to give 
one vote for every £25 of annual rent, but so that 
they claim no more than six votes in all. 


But ! 


they are not entitled to vote separately for cach . 


class of property so as to exceed the number of 
votes which would be allowed by the above mode 
of computation.—LAMBE & CLARKE 1. CGUIUEVES 
(1862), 26 J. P. 3827: & Jur. N.S. 288. 

527. —-- -—-- Property held in own right & 
property held jointly as executor.|-— KR. vw. Kinny, 
No. 523, ante. 

528. --~— How calculated.| 
& CLARKE v. GRIEVES, No. 526, ante. 

529. On election of people’s churchwarden 





LAMBE 








—Incumbent nominating other warden.|}—-An in- . 


cumbent of a parish, who, upon the failure of 
himself & the parishioners to agree upon the 
choice of churchwardens, exercises his right of 
appointing one churchwarden, is not entitled either 
by the common law or under Vestries Act, 1518 
(c. 69), 5s. 3, in his capacity as a ratepayer to vote 
at the election of the second churchwarden. 

The 89th Canon of the Canons of 1603 is de- 
claratory of the common law. In this canon the 
parishioners are mentioned in such a way as to 
show that, in case the vestry cannot agree, the 
minister is to choose his own churchwarden, & the 


parishioners, a8 opposed to & distinguished from - 


PART III. SECT. 7, SUB-SECT. 4.— 
C. (¢) iii. 

o. Right to rote---Election of _ rector 
~ -Majority of qualified votcrs.}—Where, 
at a meeting held for the pur- 
pose of nominating a rector, vonly 
a portion of thore who voted were 


adnitted tu be qualified, there being 
a doubt wp to the rest:—Meld: if 


two-thirds of the qualified voters 

/ present voted for the candidate pre- 

sented, the election is good, though 
others who voted may not be qualified. . 
~ -ke p. BEEK (1873), 2 Pug. 66.—CAN. 
p. Kesolutions — Appeal to 
- -Meatryman’s right to ‘ 
junction.} —By the constitution of an ; 
episcopal chapel, the decisiuns of the | 


ante, 
534. —--— Of majority -— Whether binding on 
: minority --Matter within Jurisdiction of vestry.|.— 


St. JOHN’S, MARGATE (CHURCHWARDENS) v. NST. 
JOUN’S, MARGATE (PARISHIONERS, ETC.), No. 1740), 
ost, 
: 535. -.—_ - -—— Departure of voters voting 
with majority——Negativing resolution carried by 
minority.| —A vestry having been convened, a 
survey & estimate of repairs [necessary for the 
parish church] & the expenses [thereof] was pro- 
duced, & no objection made to cither. <A rate 
having been proposed & seconded, an amendment 
was moved & seconded, &, on a show of hands, 
was carried. The majority of parishioners who 
had negatived the granting a rate having quitted 
the vestry, the churchwardens & the minority 
continued to remain in vestry, & re-proposed & 
carried the necessary rate :— Held: such rate was 
a legal & valid church rate. 

The obligation of the parishioners to repair the 
churches is absolute ; the performance of such 
obligation may be compelled; & the performance 
of it may be properly enforced by the ccclesiastical 
cts., subject to the control of the cts. of common 
law, when the ecclesiastical cts. exceed their 
jurisdiction, or attempt to enforce a rate which is 
legal & invalid.—-ViLey & JOSLIN v. GOSLING 
(1843), 3 Curt. 253; 2 Notes of Cases 2743 7 
J.PL418;3; 7 Jur. 2863; 1063 BK. i. 720 5 subsequent 
proceedings, sub nom. GosLing v. VeLuisy (1853), 
4 1L L. Cas. 679, H. L. 
winnotationa :~-Refd. It. 2. Thomas (1542), 3 Q BB. 589; 

Francis v. Steward (1844), 5 Q. L. Ost. 

536. ~-—— Whether binding on ordinary— 


vestry were declared reviewable by 
the bishop. At a mecting of the 
veatry resolutions affecting the cha- 
racter of #& vestryman were passed, 
against which he appealed to the 
bishop; but, notwithstanding the 
appeal, the other vestrymen proceeded 
to carry the resolutions into effect. 
The applt. then applied, pending his 


ores = 





bishop 


intoriut ine ; 


ra 4s 
the Church into parishes : 


Sect. '7.—Constitution of (it., (d) & (6) 4. & it.) 
Sub-sect. 4, C. (c) ic” ordinary’s discretion.}|—Sr. 

Matter subject to-TZ_ (CHURCHWARDENS) v. Sr. 

Joun’s, Maraa4TE (PARISHIONERS, ETC.), No. 1749, 

JOHN’s, Maras? 

post. — Whether binding on succeeding 

537. —,¢—The acta of one vestry are not absolutely 
.]->/ On a succeeding vestry; & they may be 
irimed or rescinded by such succeeding vestry ; 
congrat the confirmation of the succeeding vestry is 
by’ mot necessary to make the acte of a preceding one 
jr valid. The acts of a vestry may be valid, though 
the vicar was not present; he is not an integral 
pee ee ce ens v. BARBET (1798), 2 

8 e 9 e e 

os8. —~—— Whether confirmation by succeeding 
pia cage —MAWLEY v. Barset, No. 

, ante. 

589, —_— Whether consent to borrowing within 
Church Building Act, 1818 (c. 45), 5. 9.|——R. wv. 
WILLIM, No. 355, ante. 

-—-—- Amendment. |—Sce No. 519, ante. 

540. ** Division ’’ of a vestry -- How taken.|— 
A “ division’ of a vestry, ‘to be taken in the 
manner prescribed by Vestries Act, 1818 (ce. 69),”’ 
bet be taken b 7 & poll of all the ratepayers, such 
poll being an adjournment of the vestry. 

At such poll the original proposition & an 
amendment inconsistent with it, being the only 
one proposed, may be put to the vote, & affirmative 
& negative votcs may be taken upon each, & in 
that way the sense of the votes may be ascertained. 

Observations upon the best: mode of taking the 
opinion of a mecting upon a resolution & amend- 
ment.—KuLr v. St. Many’s, Isnincron Burial 
Boarp (1854), Hat 449; 2 Hq. Rep. 1089; 18 
J.P. 2203; 69 KE. RR. 190. 

«linolation :~—Mentd. Howitt vc. White (1865), 14 W. 1. 220. 
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(dq) Adjournment of Meetings. 


541. Right to adjourn -—- Whether in vestry or 
incumbent.]-——'The adjournment of a vestry meeting 
is, of common right, vested in tho parishioners at 
large ; not in the vicar.—STouGcnron v. REYNOLDS 
(1736), Fortes. Rep. 108; Lee temp. Hard. 274 ; 
2 Stra. 1045; 92 K. 1. 804. 
«lnnotations :—Consd. Wilson ». M‘Mat. a: 

244, mn, Expid. Distd. lee Chats ‘ 

& Kl. 342; 


B. & Ald, 

» 1 A Baker & bawning # Woe 

(1837), 1 Curt. 607. Consd. i. v. D’Oyly (1840), 12 Ad. 

&. iil. 139. d. R. », Salisbury, Bp., (1901) 1 K. B. 573. 

Mentd. Bromnor r. Hull (1866), 1. R. 10. P. 748; Edney 
unn v. Smallbones (1869), 21 L. T. 506. 

542. Whether in chairman.] — Where a 
meeting for the election of churchwardens takes 
place in the parish church, in pursuance of a 
notice that such meeting would be held at the 
parish church, & that in case a poll should be 
demanded the meeting would be immediately 
adjourned to the town hall, the chairman may, 
upon a a being demanded, adjourn the meeting, 

though a majority of the voters present object: 
to such adjournment. The right of adjourning 
the business in progress at a meeting, is vested in 
the persons assembled, & not in the chairman.— 
R. v. CHESTER (ARCHDEACON) (1834), 1 Ad. & El. 
342; 3 Nev. & M. K. B. 4193; 2 Nev. & M. M. C. 
277; 31. J. M. G. 95; 110 BE. R. 1236. 
Annotations ; Rake Ww 

Ceres BOTs MOE, Cane ge Downing ©) Wagd (1837) 

aA . 558; R. e. Birmingham (Rector, ete.) (1837), 7 





El. 254, 


Oo ee 
S aaiemanl er ee Ste ee ams 2 tat oe = 


1, for fies ee io & interdict on ; the resolutions, & because pen 
. uoruin was } appeal, the resolutions could not be | 
pesaed ! enforced :— Refused. — Epw. 


appoa 
the ground that. no legal 


present at the meeting which 


| 
| 
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543. =e ——.|—R. Vv. D’OYLY, R. v. HEDGER, 
No. 498, ante. 

544. For scrutiny of votes— Enforcement by 
mandamus.|—R. v. SHARPE (1845), 6 L. T. O. S. 
168, 354; 9 J.P. Jo. 773; subs pr angs; 
sub nom. R. v. WAKEFIELD (VICAR) (1846), 7 
L. T. O. S. 227. 


(e) The Poll. 
i. In General. 


545. Proper mode of taking vote.|—The proper 
way of taking the vote at a vestry is by a poll, 
the meeting being adjourned for that purpose, if 
necessary or convenient.—He EGHAM BURIAL 
Boarp (1857), 29 L. T. O. 8. 343; 30 L. T. O.S. 
163; 21 J. P. 563; 3 Jur. N.S. 956. 

546. Whether show of hands condition prece- 
dent.|—One of two candidates for the office of 
churchwarden was elected at a vestry, & subscribed 
the declaration of office, but the election was 
alleged to have been so improperly conducted that 
the proceedings were void. To give the parties 
impugning the election an opportunity of trying 
its validity, the ct., considering a primd facte case 
to be presented, granted a mandamus calling on 
the rector & churchwardens to convene a vestry 
for electing a churchwarden for the remainder of 
the year. At an election in vestry, where the 
right of voting is regulated by Vestries Act, 1818 
(c. 69), s. 3, it is no objection to the proceedings 
that the chairman directed a poll without first 
taking a show of hands: although a show of hands 
was demanded, & the poll was not demanded, but 
was objected to.—-R. v. BrmmMincuam (RECTOR, 
ETC.) (1837), 7 Ad. & KI]. 254; 1J.P.21); 1 Jur. 
754; 112 E.R. 467. 

Annotations :—Refd. R. v. St. Martin’a Grdna. (1851), 17 

a. B. 149; kz yp. hed (1854), 3 Ik. & 3. 718. Mentd. 

tc Barlow (1861), 30 L. J. Q. B. 271. 

547. Votes calculated in writing.] — At a 
vestry to elect churchwardens, the chairman, after 
the minister had nominated his, & after two 
candidates had been proposed & seconded, refused, 
on a request & protest of ratepayers, to take a 
show of hands, but took down the names of those 
present, & their respective votes, & added them up, 
& then declared the one having a majority to be 
duly elected ; whereupon a ratepayer demanded 
a poll, which was refused :—Held: (1) the pro- 
ceedings were irregular, & a poll ought to have 
been granted ; but (2) as the affidavits did not 
state that any ratepayers had been prevented 
from voting, a rule for a mandanius to re-ussemble 
the vestry & proceed to a fresh election was refused. 
—R. v. GOOLE (INCUMBENT & CHURCHWARDENS) 
(1861), 4 1. T. 322; 25 J. P. 308. 
ir act oa to (2) Consd. K. v. Ward (1873), L. R. 8 


548. Method of taking-—— With closed doors— 
Whether proper.j|—In the clection of church- 
wardens, if a poll be demanded, the votes are to 
be given by the qualified inhabitants present ; but 
all qualified inhabitants, whether they were 

resent or not at the show of hands, have a right 
be admitted into the vestry-room & vote 
during such poll: although the qualified in- 
habitants present at the time of granting the poll 
resolve that the poll shall be confined to those 
then present. (2) It is not a sufficient ground for 
impeaching such election (on motion for & mane 
damus to elect) that the poli was taken with closed 
doors, unless it be expressly sworn that some 
qualitied person who meant to vote was thereby 
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the  Bxrunie (1847), 9 Dunl. (Ct. of Seas, 


ft 


if such 
t a 








prevented from doing so. (3) Semble: 
an instance were shown, the ct. would 
mandamus, without inquiri 
number of persons excluded was in fact such as 
to affect the result of the election.—R. v. LAMBETH 
(RECTOR) (1888), 8 Ad. & El. 356; 3 Nev. & P. 
K. B. 416; 1 Will. Woll. & H. 398; 2 J. P. 423; 
2 Jur. 566; 112 E. R. 873 ; subsequent proceedings, 
sub nom. R. v. D'Oyxiy, R. v. HEDGER (1840), 
- Ad. & El. rae de eee ee 
i—-As to . : 
(1854), 1 Eco. & eA 385 ; White on Btoely tease 
Cc. B. N. S..383; R. vo. How (1863), 33 L. J. M. C. 53. 
As to (2) Apld. x Be Goals (incumbent & Churchwardena) 
Son i eas Refd. . Shaw vw. Thompson (1876), 
Kec. & Ad. 385. 48 to (3) Consd. R. v. Cousins (1873), 
L. R. 8 @: B. 216; R.v. Ward (1873), L. KR. 8 > 210, 
Refd. Re St. John’s, Cardiff (1847), 11 Jur. 133, nerally, 
Mentd. Julius v. Oxford Bp. (1880), 5 App. Cas. 214. 
549. After show of hands — By ballot.]--- 
At an election of churchwardens, where, after a 
show of hands, a poll is demanded by or on behalf 
of a candidate, it is illegal to conduct the election 
by ballot.—Strory v. CoLk (1848), 6 Notes of Cases, 
Supp. 33. 
Annotation :—Refd. Westerton v. Duvidson (1854), 1 Kec. & 
550. Sq as to prevent scrutiny.) — Though 
a poll rvust not be so taken as to prevent a scrutiny, 
& therefore must not be taken by ballot, a voter 
has no right to insist on a scrutiny.—RH. v. HAMMER- 
SMITH (VICAR & CHURCHWARDENS) (1852), 3 
B. & 8S. 504, n.3; 101. T. O. S. 203; 122 EB. R. 
190; sub nom. Re WAMMERSMITH VESTRY, La p. 
STEVENS, 16 J. P. 632. 
Annotations :-—Refd. St. Michael, Oxford ». Luif (1858), 
7 W. KH. 20; KR. ov. Roberts (1863), 3 B. & S, 495. 


551. ———- Ruling by chairman contrary to 
resolution of meeting—Whether election invali- 
dated— No voters prevented from voting.|] — The 
advowson of a parish church being vested in 
trustees who were bound to present the nominee 
of the parishioncrs & inhabitants, a vacancy 
occurred, & at a meeting of parishioners convened 
by the churchwardens & presided over by one of 
them, Aug. 30 was fixed upon for a meeting to 
proceed to the election of a vicar. Meanwhile, 
upon the requisition of certain inhabitants, a 
wneeting of Aug. 25, summoned by the church- 
wardens, but at which they declined to preside, 
was held, at which resolutions were passed to the 
effect that the election should be by ballot, on one 
day only, & at several polling places, & that the 
poll should be open from 9 to 9. On Aug. 30 
the meeting resolved upon was held, candidates 
were nominated, a show of hands taken, & a poll 
demanded, & one of the churchwardens, who was 
in the chair, announced that the poll would be 
taken by open voting, on the following & two 
successive days, at one polling place only, & that 
the poll would be kept open from 8 to 8. Upona 
parishioner rising to move amendments similar to 
those of Aug. 25, the chairman left the chair, & 
declared the meeting at an end. After the church- 
warden had left the chair, another chairman was 


eg Pie 
strictly whether the 
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552. Amendment  negativing resolution — 
Whether separate poll necessary.|——- The church- 
wardens of 0. gave notice that a vestry of the 
parish would be held to make a rate for the repair 
of the parish church: & in the notice it was stated 
that a show of hands would be taken on each 
proposition or amendment which might be sub- 
mitted to the meeting, & if a poll should be de- 
manded, the polling would be taken at an ad- 


. journed meeting on all the propositions & amend- 


ments made at the original meeting. At the 
meeting a rate of 2d. in the pound was proposed, & 


‘an amendment was moved ‘that no rate be 


Westerton v. Davidson (1854), 1 granted. 


| 
| 


ee eee ee ee ee 


- ce ee ee es re ee ee 8 ee 


chosen, & a series of resolutions similar to those of | 


Aug. 25, were moved & carried. The poll having 
been taken in the way announced by the chairman 
of the meeting of Aug. 30 :—Held: (1) the conduct 
of the churchwardens had been cerroncous & 
illegal ; (2) there being no evidence of any voter 
having been deprived of an opportunity of voting, 
the election could not be disturbed. Semble: (3) 


an election by ballot, if duly resolved upon, is not | 


at the present day an illegal mode of clection.— 
SuHaw v. THOMPSON (1876), 3 Ch. I. 233; 45 
L. J. Ch. 827; 34 L. T. 721." 


{ 
q 


.Rosents (1863), 3 B. & S. 495; 32 


The majority were in favour of the 
amendment. Upon a poll being demanded, the 
vestry was adjourned for the purpose of taking it. 
At the poll the voting was “ for the motion ”’ & 
“for the amendment ’”’; & at tho close of it the 
chairman declared the motion to be carried, & 
no other amendment was allowed to be put :— 
Held: the amendment being a direct negative of 
the original motion, it was not necessary to take 
the poll on each; & no amendment could be 
brought forward after the close of the see ao if 
153; 122 K. R. 1863 sub nom. RB. v. Surrey JJ,, 
71. T. 822; 27 J. P. 7093 sub nom. Str. GILis, 
CAMBERWELL (CHURCHWARDENS) v. Sukney JJ., 
11 W. R. 362. 

553. -—— -———.]—- At a vestry mecting, a 
motion having been made & seconded that a rate 
be made, an amendment was proposed that it was 
not legal or expedient to make a church rate for 
the district. The amendment, & afterwards the 
original question, was put to the meeting: the 
first was negatived & the latter carried. A poll was 
demanded on the amendment only, & the vestry 
was adjourned for that purpose. On the day 
to which the vestry had been adjourned the 
chairman declared the state of the poll under the 
headings (1) the number for the amendment & 
against the rate, (2) the number against the amend- 
ment & for the rate, & declared the majority to be 
for the rate ; & then dissolved the meeting without 
having put the original motion a second time :— 
Held: the proceedings, though irregular, were not 
sufficiently so to vitiate the rate.-—-TIARKS v. 
Hurron (1866), L. R. LA. & 6.270; 35 1. J. Mecl. 
11; $1 J.P. 233; 12 Jur. N.S. 10/8. 

554. Right of chairman to have assessors.| — 
The vicar presiding at a poll for church rates may, 
if he pleases, call in an assessor to agsist him in 
deciding upon the objections taken to the votes.— 
hR. v. WAKEFIELD (Vicar) (4816), 7 lL. T. O. S. 
227; 10 J. VP. Jo. 386. 

555. Election of disqualified person.|—-ANTHONY 
v. SEGER (1789), 1 Hag. Con. 9; 161 KE. Wt. 457. 
Annotations -—-Consd. Adcy v. Theobald (1836), 1 Curt. 

447; KH. » Sarum, Bp., (1916) 1 K. 4. 466. Refd. 

Campbell ». Maund (18: 6), @ Har. & W. 467; Storey v. 


Colk (1848), 6 Notos of Cases Supp. 33; caterton 1. 
Davidson (1854), 1 Keo. & Ad. 385; St. Michael, Oxford 


o. Luff (1858), 7 W. R. 20; Tear »v. 
Freebody Shite 40. B. N.S. 328; Kt. vo. St. Matthew, 
Bethnal Green Vestry (1875), 32 L. T. 568; Harrison v. 
ech (1876), Trist. 43; RK. v. Wimbiedon L. B. (1882), 


(Churchwardens) 


li. Right to and Demand of Poll. 

556. The right to a poll-— Incident to election 
by show of hands-—Election of parish officer.]-— 
The right to demand a poll is by law incident to 
the election of a parish officer bya show of hands. 
At the election of a churechwarden of the parish 
of P. (subsequently to Vestrics Act, 1818 (c. 69)), 


| the show of hands was in favour of M._ A poll was 


demanded by a ratepayer present, who required 


‘Annotation :—Mentd. Bebb v. Law Soc., [1914] 1 Ch. 266. | that it should be taken according to sect. 3 of 
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Sect. 7.—Constitution oj the Church into parishes: 
Sub-sect. 4, C. (e) it. & tt.) 


above Act (allowing plurality of votes to in- 
dividuals in respect of property), to which mode 
an inhabitant present objected. The poll was 
taken by plurality of votes, by which H. & G. had 
the majority ; they also had the majority at the 
poll, reckoning by single votes. During the poll, 
several parishioners protested against the mode 
of taking it, & did not vote. By sect. 8 of above 
Act, nothing in that Act is to change or affect the 
right or manncr of voting in any vestry or meeting 
holden by virtue of any ancient or special usage 
or custom. By a local Act, vestrymen of the 
parish of P. are to be elected by ballot, by plurality 
of votes, as under Vestries Act, 1818 (c. 69), 5. 3; 
elections of churchwardens are to be conducted 
in such manner as hath becn usual in the saine 
parish ; & overseers are to be nominated by the 
vestry as may be donc by parishioners in vestry 
in other cases. Before cither Act passed, & ever 
since, churchwardens were elected in P. by show 
of hands, no poll ever having been demanded :— 
Held: (1) assuming Vestries Act, 1818 (c. 69), 5. 3, 
to be inapplicable to the parish of P, G. & IL. were 
duly elected, the irregularity in the form of de- 
manding the poll, if any, having been waived by 
the poll being in fact taken without objection from 
cither party to there being a poll; & H. & G. 
having a majority on the poll according to either 
way of reckoning the votes ; (2) sect. 3 of above 
Act was applicable to P.; for that the fact of no 
poll ever having been demanded did not show 
that the usage de facto in I’. excluded a poll, & 
the elections were, at the time of passing the local 
Act, subject to seet. 3 of Vestries Act, 1818 (c. 69), 
in the event of a poll being demanded ; {°) a poll 
may be demanded at. an election of parish officers, 
after the chairman has declared the result of a 
show of hands.-—CAMPRELL v. MAUND (1836), 5 
Ad. & El. 865 5; 2 Har. & W. 457; LNev. GP. K. B. 
658; 1 Nev. & P.M. C. 2293 GL. J. M. OC. 145; 
111 4. W. 1304, Ix. Ch. 


atnnotations: -.48 to (1) Refd. Baker & Downing v. Wood 
(1837), 1 Curt. 507. fa to (2) Refd. St. Michael, Oxford 
(Churhwardons) vo. Laut (1858), 7 W. R. 203 RR. ». Howa 
(1863), 33 1. J. M. C533; Rov. Wimbledon L. B. (188%), 
8 Q. B.D. 459. ala to (3) Conad. Story 0. Colk (1848), 6 
Notes of Cuses Supp. 33. d. Beochey vr. Quentory 


(1R42), 11 lL. J. Wx. 4183; Westerton ». Davidson (1854), 


1] Kee. & Ad. 385; White v. Steele (1862), 12 C. B. N.S, 

3&3; KH. 2 St. Matthow, Bothnal Green Vestry (1875), 

32 L. T. 558, 

557. ------ Whether excluded by custom — No 
evidence of poll having been demanded.|—-Camp- 
BELL v. MAUND, No. 656, ante. 


558. -—---- Conduct of elections governed by | 


local Act.|-—CAMPBELL v. MAUND, No. 556, ante. 
559. ----- Objection to churchwardens’ ac- 
counts.|-- A vestry meeting was held for the pur- 
pose of passing the churchwardens' accounts 3; & 
upon the motion being proposed that such accounts 
should be allowed, an amendment. was propesed 
by an inhabitant, who objected to certain items, 
that such accounts should not be allowed. Upon 
this a show of hands was taken, when the chair- 
man declared that the original motion was carried 


Jiereupon a poll was demanded, which the chair- ; 


man refused to grant :—Held: he was wrong, & 
a mandamus was granted for the purpose of taking 
such poll.-—R. v. ROBINSON, Ex p. OXFORD (1858), 
271. T.0.8.110; 20 5. P. 301. 

560. - --- Of whole parish-- Effect of agree- 
ment.} - At. a vestry, held under Vestries Act, 


1818 (c, 69), for the purpose of electin surveyors , 


of highways, of which public notice had been given, 
it was agreed that the vote should be taken by a 


show of hands, leaving it open to any one to 
proper that the votes should be taken according 
to the statute. A. & B. were respectively pro- 
posed & seconded for the office of surveyor; &, 
on a show of hands, A. had a majority. It was 
then proposed & seconded, on behalf of B., that 
the votes should be taken according to the statute. 
No objection was made; & on the votes being so 
taken, B. had a majority, & was declared duly 
elected. A. then demanded a poll of the whole 
parish :—Held: (1) the meeting having agreed 
to a poll being taken according to the statute, no 
one was entitled afterwards to demand a poll of 
the whole parish; (2) the election of B. was 
valid; (3) a mandamus for another mecting to 
elect would not lie.—K. v. LILLINGDON (V1CAR, 

ETu.) (1852), 18 Q. B. 718; 19 L. T. O. S. 184; 

16 J. P. Jo. 374; 118 E.R. 27). 

Annotations :-—As to (1). Distd. TR. v. Cooper (1870), 39 
L. J. Q. B. 273. fd. St. Michael, Oxford (Church- 
wardens) v. Luff (1858), 7 W. KR. 20. 

561. ~|—R. ve. GoOLE (INCUMBENT & 
CHURCHWARDENS), No. 517, ante. 

See, also, No. 755, post. 

Enforcement of right—By mandamus.|—-—Sce 
No. 559, ante; & Nos. 566-560, post. 

562. -—— -——- No practical injustice.|]—R. v. 
(ioOLE (INCUMBENT & CHURCHWARDENS), No. 
547, ante. 

563. Time of demand-—- After declaration of 
result of show of hands.|-—(CAMPBELL v. MAUND, 
No. 556, ante. 

64. ——- During calculation of votes after 
abortive show of hands.|---A vestry was duly sum- 
moned to consider as to the mode of raising money 
| to pay for rebuilding the parish church. <A resolu- 

tion was moved & seconded that an application 
should be made to the comrs. of public works, to 
which an amendment was moved & seconded, 
that ‘ this vestry refuses to sanction the applica- 

tion.” It being difficult to tell the numbers on a 

show of hands, the chairman suggested that the 

names be taken down in writing, to which no 
objection was made. The supporters of the 
amendment, however, seeing the numbers would 
be against them, one of them demanded during 
the reckoning that a poll be taken, & moved 

i ** that the vestry be kept open till Saturday.” 

‘ The chairman refused to grant a poll, on the 

ground that there was a resolution pending & 

‘ not disposed of :-—Held: the poll ought to have 

| been granted, there being substantially a demand 

| for it, & mandamus pranted accordingly to the 
| rector to re-assemble the vestry & grant a poll.— 
| 

{ 
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R. v. WALTERS (1860), 24 J. P. 421. 

565. Irregularity in demand —~ Walver.] — 
' CAMPBELL v. MAUND, No. 556, ante. 

566. Effect of refusal—Election imperfect.|— 
On the election of a surveyor of highways for a 
parish, the chairman of the vestry took a show of 
hands, but refused to allow a poll which was 
demanded. On an application on behalf of the 
person who appeared successful on the show of 
| hands, the ct. granted a rule nisi for a mandamus, 
+ commanding the inhabitants to meet in vestry & 
| take a poll, on the ground that the election was 
imperfect.—#r p. GROWsMITH (1841), 5 Jur. ; 551 
' sub nom. Ex p. GROssMITH, 10 L. J. Q. B. 859. 

' «667, —-— i—Highway Act, 1835 (c. 50), 
' #. 18, enacts, that “if it shall be determined by a 
‘ majority of two-thirds of the votes of the vestry- 

men present at the meeting,” to form a highway 
| board for the parish, it shall be lawful for the vestry 
to nominate & elect a certain number of persons to 
’ form the board. The majority of two-thirds of 

the vestrymen present at a vestry meeting of a 





ad 
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parish having voted for the appointment of such 
a , &@ poll was demanded by the minority, 
which the chairman refused, & a board were then 
nominated & appointed :—Held: (1) a poll was 
demandable of common right; (2) the right was 


not excluded by the words of the statute ; (3) the | 
‘ Which he 


board were therefore not duly clected.—R. v. 


j return that he had obeyed the rule. 
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& afterwards made absolute on June 21], & then 
a writ of mandamus issued, to which E. made a 
EK. had on 
June 16, before the rule was made absolute, given 


' notice that he had refused the poll under a mistake, 


i 
' 
t 
‘ 


How (1863), 33 L. J. M. C. 53; 9 L. T. 385; 27 | 


J. P. 773. 


ations s—-As_ to {1) Consd. It. ». Wimbledon L. B. 


Q . 459. . Row St. Matthew, Bethnal 
Green ict BONEN 39 J. P. 502. 18 tu (2) Consd. R. v. 
Wimbledon L. B. (1882), 8 Q. B. D. 459. 

568. Proceedings void—Church rate.]|— 
At a duly assembled vestry A. proposed a church 
rate of twopence in the pound, & was seconded by 
B., C. proposed, as an amendment, a halfpenny 
rate, & was seconded by ID. On show of hands the 
amendment was negatived; (C. then demanded 
a poll, which the chairman refused ; the original 
motion was then put & carried on show of hands. 
D. demanded a poll, the result) of which was that 





the original motion was carried by 48 to 42 :— |, 


but would hold another vestry, & grant a poll, 
forthwith did :—-Held: D. was not 
entitled to his costs of the rule & writ of mandamtua, 
because on E.’s submission after the rule wisi was 
obtained, he had done all in his power to correct 
the mistake, & the further prosecution of the rule 
Hs ante unnecessary.—-h. rv. Erry (1877), 42 
. P. 86. 


iii. Time, Place, and Duration. 
571. Time & place of holding— Who may fx.]—- 


‘Re. D’Oviy, BR. v. Hiseparr, No. 498, ante. 


572. Place of holding-—-Private property— 
Whether proper place---Town Hall. |-— Notice having 
been given of a mecting in vestry for the purpose 


: of granting a church rate, & that if a poll should 


Held: all proceedings subsequent to the refusal ' 


of the poll on the amendment were null, & the ct. 
pronounced against the rate.—Str. MICIAEL, 
OXFORD (CHURCHWARDENS) tv. LUFF (1858), 31 
L. T. O. S. 358 3 7 W. RR. 20. 

569. -]--(1) The only legitimate 
way in which a parish can express its desire to do 
an act is, by convening a vestry, & duly conducting 
the proceedings therein to their legal determina- 
tion, viz., by show of hands, or by a poll when a 
poll is duly demanded. (2) A meeting of vestry 
was held for the purpose of considering the pro- 
priety of purchasing an additional burial-ground 
for the parish of BP. A resolution to that effect 
having been put & agreed to by the majority of 
those present, a poll was demanded, & refused. 
The resolution of the vestry was communicated to 
the church building comrs., who thereupon 
authorised the parish to purchase the land & to 
levy rates to defray the expenses, under Church 
Building Act, 1819 (c. 134), s. 25, & Church Build- 
ing Act, 1822 (c. 72), 8.26. Money was accordingly 
borrowed by the churchwardens, & a rate made. 
A. parishioner declining to pay the rate, on the 
ground of invalidity, the churchwardens instituted 
against him a suit in the Consistory Ct., in which 
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suit the respondent tendered a responsive allega- , 


tion, stating that at the vestry a poll had been 
duly demanded, & refused. The judge of the 
Consistory Ct. having declined to admit this 
responsive allegation, the respondent appealed to 


the Ct. of Arches, by which ct. the decision of the | 


ct. below was confirmed. Upon an application 


be demanded, that a meeting would be imme- 
diately adjourned to the town hall. The meeting 
being held & a poll demanded, the chairman 
immediately adjourned the mecting to the town 
hall, where the poll was taken :---HMeld: (1) tho 
procecding was regular, no business having been 
interrupted by it, & the adjournment being part 
of the original appointment; (2) the town hall 
was not an improper place to tako the poll, by 
reason of its being private property, no person 
having been prevented from voting on that. 
account ; (3) the time for taking the poll being 
Jimited to eleven hours, such time was suflicient 
if due diligence had been used, 785 persons being 
the greatest: number proved to have voted on any 
ovcasion.— BAKER & DOWNING ». Woop (1837), | 
Curt. 507. 

innofation >—.18 to (3) Folld. Westertun v. Davidson (1854), 

& Ad. 38h. 


‘ 


1 Kee. 

573. —— Convenient place--Late voters pre- 
vented from voting by crowd —Whether ground 
for mandamus.|---Where at a vestry meeting a 
poll is demanded, if the time & place for taking 
such poll are convenient, it is no ground for a 
mandamus to hold another vestry for the same 
purpose, that in consequence of the crowded state 
of the place where the poll was taken, a number of 
voters were unable to give their votes. Voters 
should use diligence in voting, & if they hold back 
until a Jate period, & then in consequence of the 
crowd of voters, some of them are unable to vote 


‘ before the poll closes, this et. will not assist them. 


to this ct. for a writ of prohibition, on the ground © 


that the judge of the Consistory Ct. had im- 
properly refused to receive the responsive allega- 
tion, appct. was directed to declare in prohibition ; 
&, he having so done :—Held: there had been no 


legal expression of the desire of the parish, & the | 
responsive allegation ought to have been admitted . 


to proof in the ecclesiastical ct. (3) An appeal 


from the Consistory Ct. to the Ct. of Arches is no . 
bar to an application for a prohibition.— WHITE | 


v. STEELE (1862), 12 C. B. N.S. 383; 31 L. J.C. P. 


1191; subsequent proceedings, 13 C. B. N.S. 231. 


Annotulions :—As to (1) & (2) Refd. R. v. How (1863), 33 
L. J. M. C. 53. Generally, Mentd. London Corpn. v. Cox 
(1867), L. R. 2 H. L. 239; Rippin v. Bastin (18869), 
L.R2A. & E. 386. 

570. 


at an election of churchwardens, refused to grant 
a poll demanded by D., one of two candidates. 





——— Costs.|—E., the vicar of a parish, © 


A | 


- wigt forse gyudamus was obtained on Jute 11, | 
Gee, W. Ae Gene 


1 Hare, 1; R. v. Hine 


265; 6 L. T. 680; 8 Jur. N.S. 1177; 142 6. R. | ~Eleetion of churchwarden. 


Semble: when it is publicly announced by the 
chairman that the poll will continue for a certain 
length of time, he has no power to prolong it.- - 
R. ». SUTTON, LANCASHIRE (CHURCHWARDENS & 
OVERSEERS) (1864), 29 J. P. 565 18 W. R. 187. 

574. Duration -- Reasonable period.) -— It. v. 
WINCHESTER, BIsShOr’s COMMISSARY Count, No. 
510, ante. 

575. ---— What period is reasonable---Number 
of voters.|—BAKER & DownNiINnu v. Woon, No. 
572, ante. 

576. 





——— Electors prevented from voting.| 
After a show of 
hands « poll was demanded, which by mutual 
agreement was commenced immediately. The 
chairman agreed with one of the candidates that 
the poll should close at seven o'clock, which was 
accordingly done, & thereby some qualified electors 
were prevented from recording their votes. 
Election void.—WESTERTON v. DAVIDSON (1854), 
1 aa & Ad. 385. 





—- Whether alleged customary period 
” 
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Sect. 7.—Constitution of the Church into parishes: | & no more at vestry meetings, & to an additional 
Sub-sect. 4, C. (e) wi. & w., D., E. & F. (a) | vote in respect of every additional £25, to which 


& (6). they shall be rated, not exceeding six votes in the 
reasonable—How ascertained.]—R. v.Wincuxsren, | Whole. Where, however, in the parish of St. M. 
Bisuor’s Commissary Court, No. 510, ante. the poor rates had, according to ancient custom 

578. ——- Grounds for closing — Whether riot | been always assessed without regard to the 
or disturbance.|—R. v. AsTon-JuxTa-Biimina- | 20nual value of property in the parish, but 
HAM (RECTOR) (1843), 1 L. T. O. S. 313. according to the supposed ability of the person 

579. |—The chairman of a assessed :~——Held: persons so rated were not 











vestry mecting, held for the purpose of taking a | Within the benefit of sect. 3 of the above Act, as 
poll for the election of a churchwarden, has no | to the plurality of votes, although assessed in 
power to close the poll on account of disturbance.— respect of property exceeding £50 | in amount.— 
R. o. GRAWAM (1861), 25 J. P. 487; 9 W. R. 738. | NIGHTINGALE v. MARSHALL (1823), 2 B. & C. 313 ; 

580. Right of chairman to prolong.]—R. 3 Dow. & Ry. K. B. 549; 2L. J. 0.8. K. B. 43; 


: NCASHII C HWAI 107 E. R. 400. 
Opteuueai a 573, les UE ooo ee ee 587. Local Act—Election of guardians—Effect 


581. -——- Discretion of incumbent.]—-A | of Vestries Act, 1818 (c. 69)—Plurality of votes.]— 
vestry mecting of the parish of H., of which meet- | A local Act passed before Vestries Act, 1818 (c. 69), 
ing notice had been posted on the church door, | for the regulation of parish vestries, created the 
was held for the clection of churchwardens. The office of guardians of the poor for a particular 

| 








rector nominated one churchwarden, & there were | PaTish, & enacted, that vacancies should be 
two candidates for the office of parishioners’ | @2nually filled up by the rated inhabitants as- 
churchwarden, one being the existing church- | “embled in the vestry room, who should elect 
warden, & the other a candidate put forward by | Persons in the room of those going out :—Held : 
a party dissatisfied with the administration of the | #fter the passing of the above Act the inhabitants 
parish charities. ‘The show of hands was in | Ought to be allowed in such election the number 
favour of the last-named candidate. The poll | f votes, in proportion to their respective assess- 
was closed by the rector at five o’clock on the day | ments, defined in the latter Act; for the local 
of the election, when there appeared a majority | Act did not give this vestry such a peculiar con- 
of votes for the existing churchwarden. ‘The | Stitution as to bring it within sect. 8 of the above 
validity of the election was questioned by a rule | Act, which preserved to vestries holden under any 
for a mandamus to the rector & churchwardens, | Special Act, the powers & rights of voting which 
to hold a new clection :—Held: (1) the closing of | they previously enjoyed.—R. v. St. JAMES, 
the poll was a matter in the discretion of the | CLERKENWEL. (CHUNCHWARDENS) (1834), 1 Ad. 
rector, which had not been shown to be un- | & El. 317; 31. 3.M.C. 99; 110 KE. R. 1226. 
reasonably exercised ; (2) it had not ‘een shown ; _ 588. ——— Trusteeship of church funds — 
that, had the poll been kept open, the result of | Erection of house for minister-—-Mandamus to 
the election would have been different ; (3) there | account on application by minister.|—A local Act 
had been too great delay in questioning the | provides, that if there should be a surplus from 
election. Rule discharged.—K. r. HANDBOROUGH | fees & payments received by vestry of a parish on 
(CHURCHWARDENS) (1877), 37 L. T. 400; 41 J. P. | account of certain district churches, the surplus 
$07. | should be put aside by the vestry to form a fund, 
582. ——— Poll improperly closed—— Costs of | to erect. a residence for the minister. <A mandamus 
mandamus [for new election.]—Whcere the ct granted | was granted against the vestry to return the 
a mandamus to a vicar & churchwarden to proceed | accounts relating to a church on the application 
to the election of a churchwarden, on the ground | of the minister, when there were affidavits both as 
that the vicar had improperly closed the poll, but | to the existence & non-existence of a surplus.—- 
no corrupt motive was imputed to defts. & prose- | R. v. St. MARYLEBONE VESTRY (1838), 2 J. VP. 344. 
cutor f niled at the election, the ct. refused to make | 589. Election of officers— ‘‘ Most proper 
defts. pay the costs of the mandamus.—-R. v. | & convenient ’’ method—Power to select.) —A 
Aston (VICAR & CHURCHWARDEN) (1844), 2 | local Act enacted, that at a vestry mecting to be 
LT. O. S. 368; 8 J.P. Jo. 120. held on Easter Tuesday in every year, all the 
583. ———— -——--.]—Where a poll was closed | vacancies in the list of governors & guardians of 
Loo soon, the main cause of it being a great dis- | the poor should “ be filled up by poll or ballot, 
turbance caused by the agent of one of the candi- | or in such way of election as should be deemed 
dates, who also succeeded in getting a mandamus | most proper & convenient.’”’ At a vestry meeting 
for a new election, the ct. refused to give costs of | held accordingly, the mode of election pursued was 
the mandamus against the churchwardens, on the | as follows: Two candidates were proposed for 
ground that the party who obtained it was chiefly | each vacancy ; on a show of hands being taken, 
blamcable.— RK. v. GRAHAM (1862), 26 J. P. 103. the one, in whose favour it appeared to be, was 
declared clected; & then two other candidates 














iv. Voting. 

584. Who entitled to vote-— Qualified inhabi- 
tants---Though not present at show of hands.|— R. 
v, LAMBETH (RecToR), No. 548, ante. 

585. Scrutiny——- Whether demandable as of 
right.|—-R. v. HAMMERSMITH (VicaR & CHURCH- 
WARDENS), No. 512, ante. 


D. Under Local Laws or Customs. 

586. Effect of custom as to assessment of 
property—Plurality of votes.|—-By Vestry Act, 
1818 (c. 60), 5. 8, porsons rated to the poor in 
respect of any annual rent, profit or value, not 
amounting to £50, shall be entitled to ona vote 


were proposed for the next vacancy ; & so on, till 
all the vacancies were filled up. One of the 
rejected candidates demanded a poll of the in- 
habitants of the parish, which was refused by the 
chairman, who proceeded to complete the elections 
according to the mode ahove described :—Held : 
(1) this mode of election could not be sustairted ; 
(2) it was the meeting itself, & not the chairrman, 
which was to pronounce what was the ‘“‘ most 
proper & convenient '’ mode of election; the 
right to determine the mode of election being 
limited to a choice among such modes as might 
best fulfil the object: of the section, which was to 
secure the filling up of the vacancies by a ree! 

t of persons to 

f two-thirds of 

JY mecting of a 
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613. Nomination of inspectors of votes—How 


277 
619. Vestry-book—Right to possession—How 


effected.|—As to the nomination of inspectors of | enforced.| — A mandamus to the churchwardens to 


votes, preliminary to the election of vestrymen, 
under Vestries Act, 1831 (c. 60), s. 14. 


determined by a division of those present, or by a 
general poll? At all events the decision of the 
returning officer as to the result of the show of 
hands is not conclusive, if it appear to have been 
influenced by partiality.—-R. +. Sr. PANCRAS 
(VESTRYMEN, ETC.) (1839), 11 Ad. & El 15; 
Per. & Dav. 66; 9 L. J. M. CG. 120,n.; 113 FE. R. 317. 
Annotations :—Refd. R. r. D’Oyly, R. v. Hedge 

Ad. & El. 139. Mentd. Kit wae Mee Sielteatea 

Burial Board (1854), Kay, 449: KR. ». St. Matthew, 

Bethnal Green Vestry (1875), 39 J. P. 502, 


G. The Vestry Clerk. 


614. Nature of office—Officer of those repre- 
senting the parish.|—Information filed against 
churchwardens & vestry clerk, to establish a 
charity. Vestry clerk demurred = generally :— 
Held: he was bound to answer, as being the officer 
of those representing the parish, although no 
relief prayed against him.—A.-G. v. St. Mar- 
GARET’s, WESTMINSTER (CHURCHWARDENS) (1832), 
1). 3. Ch. 127. 

615. Appointment — Whether "mandamus to 
admit lies.}|—A mandamus to admit a vestry clerk 
refused. 

This is not a fixed permanent office, for which a 
mandamus will lie. It depends altogether on the 
will of the inhabitants, who may elect a different 
clerk at cach vestry (LORD Kenyon, C.J.).—-R. v. 
CROYDON (CHURCHWARDENS) (1704), 5 Term Rep. 
713; 101 E.R. 396, 

616. Validity of election—How tested.]— 
Quo warranto will lie to inquire into the validity of 
the election of a clerk to a vestry under Vestries 
Act, 1850 (c. 57), ss. 6, 7.—- It. av. Burrows, | 1802] 
1 Q. B. 399; 61 L. FP. Q. iB. 883 66 L. I. 255 40 
W. RR. 207; 55 J. P. Jo. 725, D.C. 

Annotation :—--Mentd. R. v. Speyer, Roo ov. Cassel, [1016] 

1 K. 3B. 595. 


617. Invalid election —Exercise of office— 
What amounts to.;— In order to make the remedy 
by quo warranto applicable in the case of a non- 
corporate office there must be something more 
than the mere acceptance of the office. Deft., 
while holding the office of churchwarden, was 
proposed for the office of vestry clerk & declared 
elected. He published a letter thanking 
electors, but never acted as vestry clerk. On an 








f. 


} 


deliver up a vestry-book to the vestry clerk was 


1 (c. | refused. 
@u.: if on such nomination a show of hands is - 
taken & the result disputed, is the question to be ' 


If the muniments belonged to him [the vestry 
clerk] as annexed to _his office, he may bring an 
action of detinue or trover (LORD ELLENBOROUUGH, 
C..).— ANON, (1816), 2 Chit. 255. 

620. Production as evidence.|——A vestry 
clerk who is called as a witness, cannot, on the 
ground that it} may criminate himself, object to 
produce the vestry book, kept under Vestries Act, 
1818 (c. 69), 8. 2.— BRADSHAW tv. MuRPHY (1836), 7 
CG. & P. 612. 

621. Documents from parish chest—Produc- 
tion of.|—The ct. will not compel the vestry clerk 
of a parish to produce & permit copes to be taken 
of documents from the parish chest in his custody, 





‘for any other than parochial purposes.-—-May v. 


eee ee LL. 


: relief of the poor. --R. v. Davies, (IIE) 2 K. B. 
» 69 ; 


Se: es eS ce ey 


the ° 


application for a quo warrantfo on the ground that. — 


the office of vestry clerk was incompatible with 
that of churchwarden :— Held: what deft. had 


done was not such an exercise of the office of ! 


Gwynne (1821), 4 B. & Ald. 3801; 106 K. R. 948. 

622. As party to action against churchwardens 
—JInformation to establish a charity.|~—A.-(. v. Sr. 
MARGARET'S, WESTMINSTER (CHURCILWARDENS), 
No. O14, avite. 

623. Power to summon auditors to audit 
accounts—-New auditors elected—-Enforcement by 
mandamus.|——Where a local statute conf(rs a 
power of investigating accounts upon auditors to 
be annually elected, & to be summoned bly the 
vestry clerk, at certain stated intervals, to jaudit 
the accounts, the et. will not grant a mandamus to 
compel the latter, when new auditors have ; been 
elected for the succeeding year, to call a mecting 
of the old auditors to audit the accounts af the 
past year.— Le ST. GILES & ST. GEORGE'S PARISHES 

(1833), 1 Dowl. 540. ; 

624. Arrears of salary——Enforcement of. pay- 
ment.|-—A writ of mandamus will lie to the over- 
seers of the poor of a parish commanding them to 
pay to the vestry clerk of the parish the arrears of 
his salary duc under sect. 8 of Vestrics Act, 1850 
(c. 57), such salary being made chargeable upon & 
payable out of the moneys to be raised for the 


sub nom Reo DAVIES, fa op. PrAKE, 80 
lL. J. KB. 9933 1081. TT. 7783 75 I. P. 2053 D9 
L. G. RR. 564, DD. ©. 
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SuB-SECT, 5.—-PAROCHIAL CHURCH COUNCILS. 

See, yenerally, Parochial Church Councils 
(Powers) Measure, 1921 (No. 1). 

625. Control of offertories & collections -.At 
morning & evening prayer.|-—MARSON v. UNMACK, 


| No. 441, ante. 


vestry clerk as to render the remedy by quo war- | 


ranto applicable.—Hht. ». Tiny, [1892] 2 Q. B. 170; 
61 L. J. Q. B. 791; 67 L. T. 319; 56 J. P. 650; 
41 W. R. 128; 8&8 T. L. R. 646, D.C. 

618. Evidence of.|—To an action brought 
by the vestry clerk of the parish of St. P., under a 
local Act, deft. pleaded that pltf. was not vestry 





626. —---— At extra-legal services.| —- MARSON 
v. UnMACK, No. 441, ante. 
627. ——-- At meeting held away from church.| 


---MARSON v. UNMACK. No. 441, ade. 
Right to be heard in faculty case.|—Sce No. 1774, 


| post, 


clerk :—Held : (1) evidence of his acting as vestry | 
clerk was sufficient primd facie evidence of his , 


appointment; (2) one of the directors of the 
vestry was a competent witness for pltf. — 
M‘'GAHEY v. ALSTON (1836), 2 M. & W. 206; 2 
Gale, 238; Tyr. & Gr. 981; 6 LL. J. Ix. 293; 15u 
E. R. 731. 

Annotations :—.1a to (1) Refd. Doc d. Bowley r. 


(1846), & Q. B. 
970. 


Barnes 


6 H. L. Cas. 97 «ia to (2) Refd. R. vr. Bath Recorder 
(18339), 9 Ad. & EI. ; Sinclair r. Sinclair (1845), 13 

. & W. 640. Generally, Mentd. Hart vr. Hart (1841), 
Hinckley Oversecrs (1863), 3 B. & 8. 885. 


a 


Hare, 1; R. v. 


| (Lorp 
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SUB-SECT. 6.—CHURCHWARDENS. 
A. Number. 

628. Whether two necessary.; — By custom 
there may be only one churchwarden in a parish 
ELLENBOROUGH, C.J.).—- Rh. ov. KARL 
SHILTON (INHABITANTS) (1818), 1 B. & Ald. 275 3 


McMahon v. Lennard (1858), , 106 KE. R. 102. 


Annotation :-—Retd. BR. rv. Catesby (1824), 2 B. & C, 814. 
629. ---—.J-——-R. v. WHITCHURCH (VICAR) (1875), 
39 J. P. Jo. 101. 
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Sect. 7.—Constitution of the Church into parishes: 
Sub-sect. 6, A., B. & C. (a) & (b), D. (a) & (b) é.] 


ne ren etkattmen mete mee ee 


630. Custom for one only.]—An indenture bind- 
ing out a poor apprentice, executed by S., church- 
warden, & G., overseer of the poor of a hamlet 
maintaining its own poor clarinet from the 
parish at large, not being impeached by evidence 
negativing its execution by a majority of the 
churchwardens & overseers of the hamlet, shall be 
deemed good by intending that there were two 
overseers for the hamlet as required by 13 & 14 
Car. 2, c. 12, s. 21, & only one churchwarden by 
custom in the same place. 

Can there be by law only one churchwarden ? 
That may be regulated by custom, & by custom 
there may be only one in this place (LORD ELLEN- 
BOROUGH, C.J.).—R. v. HINCKLEY (INHABITANTS) 
(1810), 12 Kast, 361; 104 E. R. 142. 

Annotations :—Consd. KR. v. Cateaby (1824), 2B. & C. 814. 
Refd. KR. v. Kenton (1841), 1 Gal. av.17. Mentd. R. v. 
Ashburton (1846), 2 New Sess. Cus. 316; KR. v. Stainforth 
(1847), 3 New Sosa, Cas. 53. 

681. »]—R. v. EARL SHILTON (INHABITANTS), 
No. 628, ante. 

632. Proof of custom.|—Where a parish 
certificate was ened by two persons, who 
described themselves on the face of it to be, “ the 
only churchwarden & the only overseer of the poor 
of the. parish ’ :—Held: after a lapse of 63 years, 
in the absence of evidence to the contrary, the 
ct. would intend, (1) that the parish had by 
custom but one churchwarden; & (2) that there 
had been originally two overseers, but that one 
had diced, & consequently, that the certificate 
was valid, as having been granted bv a majority 
of the existing body of overseers, with. n Certificate 
Act, 1607 (c. 30).—K. v. CATESBY (INHABITANTS) 
(1824), 2 3. & C. 814; 4 Dow. & Ry. K. B. 434, 
2 Dow. & Ry. M. C. 278; 107 E. R. 685. 
Annotations :—Refd. R. v. Karl Shilton (1825), 6 Dow. & Ry. 

K. B. 10435) Rv. Hewett (1828), 7 L. J. OWS. M. CG. 33 

KR. v. Upton Gray (1830), 10 B. & C. 807; RR. v. Fenton 

(1841), 1 Gal. & Dav. 17. 

633. Three—Additional churchwarden in respect 
of chapel of ease.|—R. v. CHEADLE (CHURCH- 
WARDENS) (1877), 41 J. P. Jo. 292. 

384. Four—Two for township & two for re- 
mainder of parish.|—1In the parish of A., two 
churchwardens were elected for the township of 
B., & two others for the rest of the parish. 
Scparate rates were made for these divisions :— 
Held; the churchwardens elected for the township 
of B. might maintain an action against their pre- 
decessors for money remaining in their hands, & 
were not bound to make all the present or late 
churchwardens of the parish pltfs. or defts.— 
ASTLE v. THOMAS (1823), 2 B. & C. 271; 1C. & P. 
103; 3 Dow. & Ry. K. B. 492 ; 2 Dow. & Ry. M. C. 
120; 2L. 3.0.8. K. B. 8; 107 E. R. 384, 
Annotations :—Refd. KR. v. Marsh (1836), 2 Har. & W. 255; 

it. © Fenton (1841), 1 

(1866), L. Ro 1 CG. PP. T43. 

Mace (1839), 3 Jur. 623. 

635. -—— Parish divided into four tithings— 
One churchwarden elected by inhabitants of each 
tithing.|—R. v. Marsu, No, 746, post. 

636. Five — St. Sepulchre, London.] — Sr. 
SEPULCHRE (VICAR) v. ST. SEPULCHRE (CHURCH- 
WARDENS), No. 747, post. 


B. Qualification. 











Mentd. Dov d. Townsend v. 


687. Whether residence necessary.]-—R. v. 
RAVEN (1861), 25 J. P. Jo. 874. 
638. ——--- New parish constituted under Church 


Building Act, 1819 (oc. 134).)~-R. v. HARDING , 


(1889), 6 T. L. R. 633 53 J. 2. Jo. 755, D.C. 
«innotations -—Folld. R. v. Cree (1892), 67 L. T. 556. 
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R. ve. Townson, Lx p. Broderip (1908), 99 L. T. 472. ie 


ECCLESIASTICAL Law. 


R. v. Bredwardine (Vicar & Churchwardens), Ex p. 

Burton-Phillipson, (1920) 1 K. B. 47 
639. New parish constituted under Church 

Building Act, 1831 (c. 38).]—It is provided by the 

above Act that where the population of a parish 

exceeds a certain number, & a new church is built 
within such parish, a district may be assigned to 

such new church; & it is enacted by sect. 16 

that two fit & proper persons shall be appointed 

to act as churchwardens for every church built 
under the provisions of this Act at the usual 
period of appointing parish officers in every year, 

& shall be chosen one by the incumbent of the 

church for the time being, & the other by the 

renters of the pews in such church :—Held: a 

person not resident within the parish was not 

qualified to be elected as churchwarden of a church 

built under the provisions of the Act.—R. »v. 

Cree (1892), 67 L. T. 556; 57 J. P. 723; 37 

Sol. Jo. 11, D. C. 

Annotations :—Apld. R. v. Townson, Fz p. Broderip (1808), 
72 J. P. 368. Ild. R. ». Bredwardine (Vicar & Church- 
wardens), Kx yp. Burton-Phillipson, [1920] 1 K. B. 47. 
640. Whether ownership of property 

sufficient.]|—A person to be legally qualified to fill 

the office of churchwarden in a parish must reside 
within that parish ; it is not sufficient to Ciera 
him for election, that he occupies land in the paris 

& spends a great part of his time there.—R. v. 

BREDWARDINE (VICAR & CHURCHWARDENS), Ha p. 

BuRTON-PHILLIPSON, [1920] 1 K. B. 47; 89 

L. J. K. B. 138; 122 L. T. 96; 83 J. P. 209; 

36'T. L. R. 153 18 L. G. R. 105, D.C. 

See Nos. 655-657, post. 

641. Sufficiency of qualification—Residence— 
Room occasionally resorted to——Convenience or 
pleasure.|—The occupation by a ratepayer of a 
room in a parish, to which he resorts for con- 
venience or pleasure, is a good qualification for the 
office of churchwarden.—ILARRISON v. BARRETT 
(1876), Trist. 43. 

642. ———~ New parish constituted under 
Church Building Act, 1818 (c. 45)—Residence in 
portion of old parish.|—-An inhabitant ratepayer, in 
a parish constituted under the above Act, is eligible 
for the office of churchwarden in such parish, 
notwithstanding that he is resident in a portion of 
a consolidated chapelry carved out of the old 
parish, under Church Building Acts, 1815 (c. 70), 
& 1851 (c. 97); 19 & 20 Vict., c. 55.—JONES v. 
HAYWORTH (1881), Trist. 47. 

643. ——— ——— Sleeping within parish—Joint- 
owner of property in parish.|—At the annual Kaster 
vestry meeting of a parish the rector nominated K. 
as rector’s churchwarden. K.’s family owned 
property in the parish & neighbourhood, & K. 
was joint-owner of some property in the parish. 
He frequently stayed with his brother In an 
adjoining parish, but until the present year he 











Gal. & Dav. 17; Bremner ¢. Hull | had no residence of his own in the parish. 


Shortly before his nomination he rented a small 
cottage in the parish for six months. IIe slept 
in the cottage, but had no meals there, & there 
was no servant there. He stated that he in- 
tended to reside in the parish & perform his duties 
as churchwarden. Le had two years previously 
been nominated by the rector as his warden, & 
had performed his duties as such :—Held. K.’s 
occupation was not a mere colourable occupation, 
& he had a sufficient legal qualification by residence 
to support his nomination as churchwarden.— 
R. v. Townson, Ex p. BRODERIP (1908), 99 L. T. 
472; 72 J. P. 368; 24 T. L. R. 690; 6 L. G. BR. 
1133, N.C. 
innotalion -—Consd. R. vr. Bredwardine (Vicar & Church- 
wardens), Er p. Burton-Phillipson, [1920] 1 K. B. 47. 
Sce, also, No. 646, post. 


Part JII.—ConstrrutTion oF THE CHURCH OF ENGLAND. 


644. Disqualifications—Alien.}] — ANTHONY 


SEGER (1789), 1 Hag. Con. 9; 161 EB. R. 457. 
Annotations :-— Adey v. Theobald (1836), 1 Curt. 447. 
i v. Sarum, Bp., [1916] 1 K. B. 466. Refd. 
Harrison v. Barrett (1876), Trist. 43. Mentd. Cumphell 
v. Maund (1836), 2 Har. & W. 457; Story v. Colk (1848), 
6 Notes of Cases Supp. 33 ; Westerton v. Davidson (1854), 
1 Koc. & Ad. 385; St. Michael, Oxford (Churchwardens) 
v. Hutt tee) 7 W._R. 20; Tear vy, Freebody (1853), 4 
tae a ers) Ady i — . a eee apencanl rota 
,o2L. T. 558; Rv. vbledon L. B. (1882), 
8 Q. B. D. 459. 


645. ——— Nonconformity—Wesleyan minister.] 
—JOHNSON v. LITTLER (1914), Z'imes, May 26. 

———- ——— Quaker.|—Sce No. 657, post. 

aerate! Sex.]—Sce No. 15a, post. 


C. Liability to Serve. 
(a) In General. 
_ 646. Boarder with householder.|—Forp  v. 
CHAUNCY (1715), 1 Hag. Con. 382, n.; 161 E.R. 
589, n. 

647. Partner in business carried on in parish-—- 
Resident—-But not  householder.})——-Forp vr, 
CuHAUNCY (1715), 1 Hag. Con. 382, n.; 161 E.R. 
589, n. 

648. 





Resident in another parish-—-London.| 


v. | 


} 


‘as churchwarden.|—-STEPHENSON v. 
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656. High sheriff—Appointment after election 
LANGSTON 


' (1804), 1 Hag. Con. 379; 161 E. RR. 588. 


—LRook v. OWEN (1718), 3) VPhillim. 517, ns | 


cited 1 Llag. Con. 380; LOL KW. R. 1402. 
stnnotations -—Folld. Stephenson v. Langston (1804), 1 
Hag. Con. 379. Refd. Harrison vr. Barrett (1876), Trist 43. 


649. —-— -| —-CooK tv. 
(1733), 1 Llag. Con. 383, nv; 161 HK. R. 589, n. 

650. ---— -——,.|---BOoLTON & GILL v, 
ZACHARY & STEVENS (1748), 1 Ilag. Con. 383, hn. ; 
161 Ki. R. 589, n. 

651. 
I understand, from those who are well acquainted 
with the customs of the city of London that, persons 
are eligible to civil offices, who are not. personally 
resident in the parish, but. are partners of a house 
of trade situate within it. 'Mhis must be under- 
stood to be the rule in future, & if it is proper to be 
reversed, must be reversed elsewhere, by a superior 
ct. (Sino WILLIAM Scorn). ---STEPILENSON — v, 
LANUSTON (1804), 1 Lag. Von. 379 3 161 Ie. RR. 588, 
Annotations :--Refd. Harrison v. Barrett. (1876), Trist. 43 ; 

Rv. Cree (1892), 67 L. 'T. 556. 

652. Non-resident parishioner.|-—Qu.: whether 
& non-resident parishioner clected to the office of 
churchwarden can be compelled to serve. 

It may be that the true explanation of the 
apparent conflict on the point whether residence 





3 one 





TFERRARS ! 


| diction of t 


Annotations :-—Refd. Harrison v. Burrett (1876), Trist. 43 ; 

—R. v, Cres (1892), 67 L. T. 556. 

657. Quaker.|—-A Quaker having been clected 
churchwarden, the ct. under the circumstances 
declined to compel him to take upon himself the 
functions of the office. —ADEY v. THEOBALD (1836), 
1 Curt. 447; 163 E. 1. 157. 


D. Appointment. 
(a) In General. 

658. Form of appointment-—Whether instru- 
ment in writing necessary.] —The oflice of church- 
warden was by common law, & yet that is for a 
year without any deed or writing; so it is of a 
parish clerk, he is by common law an ollicer, & 
is in for life without deed (per Cur.).-—ANON, 
(1713), Sess. Cas. K. B. 123 93 BK. R11. 

659. Control by patron.|——-The patrons of a 
church have no right to controvert the election 
of churchwardens 3; unless it can be shown that 
the parishioners have no right to elect church- 
wardens, & that the churchwardens of the 
particular pede are exempt from = the juris- 

12 ordinary.—-ST. THOMAS'S LLOSPITAL 


' (GOVERNORS) v. TREMORNE (1752), 1 Lee, 126 ; 
, 161 KK. RR. 47. 


- -——~- — — Custom of the City of London.| — ' 


660. Proof of appointment -—-Whether necessary 
—In action of ejectment.|—In ejectment under 
Poor Relief Aet, 1819 (e. 12), 8s. 17, for a parish 
house, on the demise of A. & L., stated in the 
declaration to be the churchwardens & overseers 
of a parish, the fact. that they acted as church- 


‘wardens & overseers at the time of the alleged 


demise is sullicient prima facie proof, for the pur- 
poses of the action, that they held the offices: at 


‘that time.—Dok d. BownLey v. BARNES (1846), 


within the parish is or is not necessary to qualify © 


for the office is this, that although non-residence 
does not disqualify for the office, a non-resident 
parishioner cannot be compelled to serve in the 
office (ISvEe, J.).—Mibyers v. HENNELL, [1912] 2 
th. 2563; 81 L. J. Ch. 704; 106 L. T. 10165 76 
J.P. 321; 28 T. L. R. 4243 56 Sol. Jo. 538. 
Annotation :—-Mentd. Harries v. Crawfurd, [1918] 2 Ch. 15%. 
653. Person elected in place 


$Q. B. 1087; 1 New Pract. Cas. 4013 15 1. J.Q. B. 

293: 71. T. O.S. 1389; 10 Jur. 5203; 10 J. 2. Jo. 

309; 115 KR. 1164. 

Annotations: -Apld. McMahon ov». Lennard (1853), 
Hod. Cas. 9705 it.. Roberta (1878), $8 L. 'P. 690. 


G 


661. ------- By acting.| .-R. oe. Mirren. (L818), 
2 Starkie on Evidence, srd ed. 807, n. 

—-~ ——.|—Nee, gencrally, PuBuic AUTHO- 
RITES. 


(6) Mode of Appointment. 
i. Ln General. 


662. Customary mode of appointment.|- ~It. 
vo Raicw (1697), 3 Salk. 903; 1 Ld. Raym. 1383 6 


| Mod. Rep. 3255 Sett. & Rem. 218; Comb. 417; 
OLE. R. 7103 sub nom. Rev. Rees, Carth. 303 ; 


of previously — 


elected churchwarden-—Previously elected church- | 


warden released or exempt.|—Where the person, 
first elected churchwarden, had on payment of a 
fine been excused, a person elected in his place at 
the same vestry-meeting, is bound to serve, unless 
some exemption be shown.—BIKNIE v. WELLER & 
ELLIOTT (1831), 3 Hag. Ecc. 474; 162 E.R. 1231. 
54. —— Rescission of previous election by 
vestry—Though on insufficient grounds. | -— BIkNIE 
v. WELLER & ELLiIotr (1831), 3 lag. Ecc. 174; 
162 BE. R. 1231. 
(b) Hxemptions. 
655. Holder of parochial office 
parish.|—-GILCHRIST v. BRACEBRIDUE (1756), 
Hag. Con. 383, n.; 161 E. R. 589. 


In another 


12 Mod. Kep. L163 sub nom. MORGAN v. CARDIGAN 
(ARCHDEACON), L Salk, 166. 
Annotations : - -Refd. R. vo. Williams (1828), 71. f.O. 5. M,C. 
4; Ite Barlow (1861), 30 L. J. Q. BD. 2715 Rv. Sarum, 
By., (1916) 1 K, B. 466. 
663. --——.|—-SLOCOMBE v. Sr. JOUN (18219), 
Cripps’ Church & Clergy Law, 7th ed. 178. 
664. Local custom—-Existence of-—Jurisdiction 
to try Whether ecclesiastical or temporal court.|— 


' EVELOIN's Case, No. 717, post. 


~ 


] 





ene 


665. —— Berna > ‘ARPENTER'S CAs 
(1081), ‘L'. Raym. 439; 83 HK, kh. 230. 
666. Roel bee “e| —WI1 LLIAMS . 
VAUGHAN (1718), | Wm. BI. 28; 96 HE. it. 15. 
67 Temporal court.] —- 
Hopron (1710), 10 Mod. Rep. 123 





 eadiimecininetmannal Sere rte 
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BANISTER Vv. 
as ie. RR. 60N. 
Annolidioa :-——Folld, Full v. Hutchins (1776), 2 Cowp, 423 
Ser, generally, Custom & Usaues, Vol. XVITL, 
pp. 19 et seq. 
668 Whether abrogated by private Act.}— 
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Sect. 7.—Constitution of the Church into parishes: 
Sub-sect. 6, D. (b) vii. & (c), BH. & F.) 
in which it was agreed that the ct. should draw 
inferences of fact :—Held: (1) the custom was 
valid & sufficiently proved, notwithstanding the 
occasional deviations; & the severance of the 
hamlet of Whiteficld from the rest of the parish 
of Prestwich did not affect the validity of the 
ancient custom. Declarations of a deceased rector 
were received as evidence of the custom. 

In 1863, the ratepayers of the township of Prest- 
wich claimed to be entitled to appoint a church- 
warden, or to nominate two persons to be submitted 
to the rector, for his choice; & at a meeting held 
for that purpose deft. was pd erapey churchwarden, 
& proceeded to collect a church-rate in the town- 
ship of Prestwich. In an action by the five church- 
wardens appointed according to the above custom, 
to recover from him the money so levied :—Held : 
(2) the action was maintainable, although it 
ae ie that some of pltfs. had omitted to make 
the declaration prescribed by Statutory Declara- 
tions Act, 1835 (c. 62), 8. 9, the ct. having power 
under Common Law Procedure Act, 1860 (c. 126), 
8. 19, to give judgment for such of pltfs. as might 
be proved to be entitled; & Semble: a church- 
warden of the former year, who had made the 
necessary declaration, might, if necessary, be 
substituted for the disqualified pltf. 

here remains an objection of form, viz., that 
one of the five plitfs. had not made the declaration 
required by Statutory Declarations Act, 1835 
(c. 62), s. 9, & therefore was not qualified to act 
as churchwarden. ‘The answer to tha‘ objection is, 
that, if that person was incapable ou: acting, the 
former churchwarden for that township continues 
in office. The churchwarden is appointed for one 

ear, & until a successor is legally appointed ; & 
t cannot be necessary for a churchwarden so 
continuing in office to make o fresh declaration 
(BRLE, OC. J.).——BREMNER 1. HULL (1866), lL. BR. 1 
C.P. 718; Tar. & Ruth. 800; 35 L. J. CO. P. 332 
151. 'T. 352; 12 Jur N.S. 648 3 14 W. BR. 964. 
of{nnotations -- ~As to (2) Refd. Kdney & Lunn v. Smallbones 

¢ Rey iy 2 a T. 506. Generally, Mentd. R. v. Green (1874), 


696. ——— From names submitted by rate- 
payers. |~— BREMNER tv. ILULL, No. 695, ante. 
697. ---—— On disagreement between incumbent 


& parishioners.|—-Srutren v. Reston (1717), 1 
Stra. 623; 03 HK. ht. 370. 

698. —-—- Without consent of parish- 
joners.]—(1) A perpetual curate is the minister of 
av parish within the general custom, by which, in 
conformity with Canon 89, the churchwardens are 
chosen by the joint consent of the minister & 
parishioners, & if they cannot agree, the minister 
chooses one & the parishioners the other. A 

erpetual curate has therefore a right to take part 
in the election of churchwardens, in the absence of 
proof of any other custom. To a mandamus 
directing the minister & churchwardens to call 
a vostry for the purpose of electing a church- 
warden by the parishioners, in conformity with 
the above custom, the churchwardens returned 
that a vestry was duly held & the minister did 
not propose a person nor endeavour to obtain the 
consent of the parishioners to his election; & 
therefore the parishioners elected two church- 
wardens. ‘To this prosecutor pleaded that the 
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PART III, SECT. 7, SUB-SECT. 6.-- 
D. (c). 


| made in 1850. 
r. lavalid as parish 


Le ay eg — How re- 
election was 
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lease & a deed of endowment & trust | 
In 1913, the registered | 
vestrymon of the chureh elected J., 

joners’ churchw 
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ECCLESIASTICAL LAW. 


parishioners had before & still denied the right of 
the minister to choose churchwardens jointly with 
the parishioners ; wherefore the minister, as he 
lawfully might, nominated his churchwardens 
without attempting to get the parishioners’ con- 
sent :—Held: the plea was good. 

(2) Where a mandamus is addressed to church- 
wardens during their year of office & disobeyed by 
them during that period, it is no reason for refusing 
® peremptory writ that their year of office has 
expired.—R. v. ALLEN (1872), L. R. 8 Q. B. 69 5 
42 L. J. Q. B. 37; 27 L. T. 707; 21 W. R. 190 ; 


sub nom. R. v. SHOULDHAM (VICAR), 37 J. P. 310. 


Annotation :—As to (1) Refd. R. v. Salisbury, Bp., [1901] 
1 K. B. 573. 


699. ——— Whether curate included.]|—-HUBBARD 
v. PENRICE, No. 671, ante. 

700. ——— Whether perpetual curate included.| 
—R. v. ALLEN, No. 698, ante. 

Where incumbent under sentence of depriva- 
tion.|—See No. 669, anie. 

701. People’s warden — By outgoing church- 
wardens—By custom.J|—CATTEN v. BARWICK 


(1719), 1 Stra. 145; 93 E. R. 439. 
Annotation :—Refd. Bremner v. Hull (1866), L. R21 CP. 


702. Enforcement by mandamus — When 
granted.|—The ct. would not grant a mandamus 
to a rector to appoint a churchwarden at the re- 
quest of the clerk of the Keclesiastical Ct., as it 
did not appear that the church was out of repair.— 
R. v. MoNGAN (1824), 2 L. J. O. S. K. 3B. 221. 

Effect of nomination by incumbent—-On right to 
vote in vestry for people’s warden.|—Sce No. 529, 
ante. 

Additional churchwarden in respect of chapel of 
ease.|—Sce No. 686, ante. 


(c) Validity of Appointment. 
703. How tested.|—R. v. DAWBENY (1743), 2 
Stra. 1196; 93 E. R. 11238. 


Annotations :--Folld. R. v. Shepherd (1791), 4 Term Rep. 


4 

381. Expld. Varley v. R. (18416), 12 Cl. & Fin. 520. 

704, ----—.|-— The ct. will not grant a quo wur- 
ranto information to try the validity of an election 
to the office of churchwarden.-—R. v. SHEPHERD 
(1791), 4 Term nee: 381; 100 E. R. 1075. 
Annotations :—--Refd. R. v. Birmingham (Rector) (837), 7 

Ad. & El. 254; Darley ». KR. (1846), 12 Cl. & Fin, 520 ; 

Ke p. Mawby (1854), 18 Jur. 906. 

See, gencrally, CROWN PRACTICE, Vol. XVI.» 
pp. 353 ef seq. 

705. .|—(1) Where, by custom in a parish, 
the rector nominates one churchwarden & the 
parishioners the other, & the rector nominated 
as churchwarden a person who was not resident 
nor the occupier of any house or land in the parish, 
& the person so appointed was afterwards sworn 
into office; & it was desired to question the 
validity of the appointment, on the ground that 
the person appointed was not legally qualified :— 
eld: an application for a mandamus to the 





rector to nominate a churchwarden was a proper 
course for that purpose. 
(2) A quo warranto docs not: lic for usurping the 
office of churchwarden.—Re BAkLowW (1861), 30 
L. J. Q. B. 271; 51. T. 289; 255. P. 727. « 
Annotations -—Mentd. KR. vr. Hertford College (1°73), 3 
. D. 693; KR. «. Joint. Stock Companies rar 
) 21 Q. B. D. 131; R. v. Lambourn Valley Ry. 
1888), 22 Q. B. D. 463; KR. v. Incorporated Law Soc., 
Li895] 2Q. B. 456; Ror. Leicester Grdng., (1890) 2 Q. B. 
632, 


_ ~ -_ — 
- 2 ves ow - 


wardens contained in the constitution 
of the Church of Ireland, framed by the 
general synod under the power conferred 
by Irish Church Act, 1869, but was in- 
consistent with the trusts in the deed 


arden. The 
th the 
of endowment & the provisions of the 


ce 
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706. Test of validity by civil court—Procedure 
to obtain—Church built under Church Building 
Acts.]|—SEARELL v. ROWLANDSON, No. 682, ante. 

707. Evidence of validity.|—GaANvILL v. Urrina, 
No. 901, post. 

Invalid appointment—-How remedied — Man- 
damus to vestry.|—See No. 582, ante. 


E. Oath or Declaration. 


708. Whether necessary.) — ANON. (1675), 1 
Vent. 267; 86 KE. R. 179. 

Annotations :—Dbtd. Bray v. Somer (1862), 2 B. & S. 374. 

. KR. v, Corfe Mullen (1830), 1 B. & Ad. 211; TR. v, 

Marsh (1836), 5 Ad. & El. 468. 

See, also, No. 716, post. 

709. Whether oath compulsory.]— A church- 
warden, duly elected by his parish was dirccted to 
take the oath of office.—CoorerR v. ALLNUTT 
(1820), 3 Phillim. 165; 161 EK. R. 1289. 

710. What oath may be required.) — ANON. 
(1671), 1 Vent. 127; 86 E. R. 87. 

Annotations :—Refd. Marriott v. Tarpley (1838), 7 L. J. Ch. 
245. Mentd. St. Stephen, Walbrook (Rector & Church- 
wardens), & Grocers’ Co, t. Sun Fire Office, Trustecs 
(1883), Trist. 103 ; Batten v. Gedye (1889), 41 Ch. D. 507. 
711. -j--The Ecclesiastical Ct. may require 

an oath from the churehwardens, ‘ to present all 

offences against the King’s ecclesiastical laws, 
according to law,” but not ‘* to present all offences 

against the arts. of visitation.’”-—WATERFIELD v. 

CHICHESTER (Bp.) (1676), 1 Freem. Kk. B. 288; 

2 Mod. Rep. 118; 89 E.R. 208. 

Annotations :—Mentd. Harman v. Delany (1731), 2 Stra. 

>; Kw Wright (1799), &§ Term Rep, 293; Stockdale 

v. Hansard (1839), 9 Ad. & Kl. 1. 

712. Administration of oath-—-Whether fee 
allowed.J|—GosLIN v. ELLISON (1694), 1 Salk. 
3303; YL EL R. 291. 

.innotation :-—Refd. Pitts v. Evans (1738), 7 Mod. Rep. 254, 
713. Whether discretionary or ministerial 

act.|—Swearing a churchwarden is only a ministerial 

act.—-R. v. SIMPSON (1724), 1 Stra. 609; 8 Mod. 

Rep. 325 ; 93 I. R. 7315 sub nom. R. v. SYMPSON, 

2 Ld. Raym. 1379. 

snnotations :—-Apprvd. It. v. Sarum, Bp., (1916) 1 K. Be 
466. Refd. kt. vr. Ward (1730), 1 Barn. K. B. 3805 Ree. 
Sowter (Archdeacon), (1901) 1 K. 1. 396. 

-—— Refusal on ground of unfitness.|-—Sce Nos. 
731, 732, post. 

714. Churchwardens continuing in _ office — 
Whether fresh declaration necessary.]-— STOUGHTON 
v. REYNOLDS (1736), 2 Stra. 1045; Fortes. Hep. 
168; Lee temp. Hard. 274; 93 I. R. 1023. 
Annotations :—Distd. Bremner ¢. Hull (1866), L. KR. 1 C. BP. 

748. Refd. Edney & Lunn tv. Smallbones (1869), 21 

L. T. 506. Mentd. Wilson «. M‘'Muth (1819), 3 1B. & Ald. 

244, n.; Tt. v. Chester (Archdeacon) (1834), 1 Ad. & Kh. 











$42; Baker & Downing v. Wood (1837), 1 Curt. 507; 

Ror, DVOyly (1840), 12 Ad. & El. 139; RR. v. St. Mary, 

Lambeth (Churchwardens) (1840), 9 I. J. M. C. 113; 

KR. v. Salisbury, Byp., (1901] 1 K. B. 573. 

715. ——.| — BREMNER v. HULL, No. 
695, arte. 





716. -——.|—Money was borrowed for the 
purpose of rebuilding & enlarging a parish church, 
from the Comrs. of Public Works, under 5 Geo. 4, 
c. 36. A rate was duly assessed & levied in order 
to repay an instalment of the above loan. Deft. 
refused payment of his assessment, & raised the 
following objection, among others, to the validity 
of the rate: that the promoters of the suit were 
not at the time of making the rate, nor afterwards, 
lawfully churchwardens of the parish, on the 


ground that one of them had not made the ; a 
«the vacancy of u living there is a dispute between 


declaration required by Statutory Declaration» 


wee eee ewe ee 
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failed, since a churchwarden, who has made the 
declaration in a preceding year, & continues in 
office without renewing the declaration, though 
compellable to do so, may do legal acts by virtue 
of his office, which will be binding upon himself 
& the parishioners.—EDNEY & LUNN v. SMALL- 
BONEs (1869), 21 L. T. 506; 343. P. 102; revsd. on 
other grounds sub nom. SMALLBONES v. EDNEY 
(1870), L. R. 3 P. C. 444, P. C. Sia tee alg 


Annotations :-—Mentd. Asterley vr. Adams ( ; 
A. & K. 361; Meyers v. Hennell (1912), 76 J. P. 321. 


F. Admission to Office. 

717. How enforced—-Mandamus to administer 
oath.|—(1) A mandamus lies to the spiritual ct. 
to administer the oath to a person elected church- 
warden by parishioners in London. 

(2) A custom that the parson shall choose a 
churchwarden shall be tried in the temporal ct.-— 
EvEuIn'’s CASE (1630), Cro. Car. 551; W. Jo. 
439; 79 BK. KR. 1074. 

718, ——— rer ANON. (1674), 1 Freem. 
k. B. 366; 89 KE. R. 272. ; 

719. -——.] —A mandamus lies to the 
ecclesiastical officer to swear in a churchwarden.— 
R. vs Wencuman (1735), Lee temp. Hard. 130 5 
95 KE. Wh. 82. 





During inhibition.|—Sce No. 1%, 








ante, 

720. Form of mandamus.| — A 
mandamus to an archdeacon to swear in a church- 
warden duly elected is absolute in the first Instance. 
—ANON. (1815), 2 Chit. 254. 

721, —— ----~ --- ».]--The rule for a man 
damus commanding the ecclesiastical authorities 
to swear in a churchwarden duly appointed Is 
absolute in the first instance.—Ke p. Lows (1835), 
4 Dowl. 15. 








722, —-—-- am) --Me op. NAPPERTON, 
YORKSHIRE (CHURCHWARDENS) (1848), 12 J. P. Jo. 
771. 

723. —~-- -~- —-.)-The ct. will grant a 


rule absolute in the tirst: instance for a mandaniies 
to the archdeacon, to swear in a party as churche 
warden, on affidavit of due election, demand, & 
refusal, & of notice to the archdeacon of the 
application to the et., the ground of refusal not 
appearing by the affidavit in support of the rule.-— 
Kae p. WINFIELD (1835), 3 Ad. & Hl, 614; 111 
EK. OR. 646, 

724, ----— — -~ —- .J—A rule for a mandamus 
to the archdeacon to administer the oath, of 
office to a churechwarden, is absolute in the first 
instance where there is no rival candidate, & no 
reason assigned for the refusal to administer the 
oath.--R. ov. LICHFIELD & COVENTRY (ARCH- 
DEACON) (1835), 1 Har. & W. 463; 5 Nev. & 
M. K. KB. 42; 3 Nev. & M. M. (. 201. 

725, ---— --— -----.|]---The ct. will grant a 
rule absolute in the first instance to compcl an 
archdeacon to swear in churchwardens, the duty 
being merely ministerial; but a peremptory 
mandamus will not be granted, for the party move 
against must be enabled to make a return.— HK. v. 
COVENTRY (ARCHDEACON) (1844), 1 New Mag. 
Cas. 113; 4 L. T. O18. 92; 8 J. P. Jo, 740. 

726. -——- —— ———.|— kz p. Peck (1806), 50 
J. P Jo. 388. 

727. —-- Right to appoint in dispute.} 
—The rule is absolute in the first instance for a 
nuindamus to swear in a chapelwarden, where on 








Act, 1835 (c. 62), 8. 0:—Held: this objection | the curate & the sequestrator who should appoint, 


eee ee, - oe o~- 


Church Lullding Acts :—Held: the effoct 
of Irish Church Act, 13 


ee -— - ewe 


69, s. 70, was Church of Ireland as tu the 
to exclude a proprietary churchfromthe ment of churchwardcnys, & the clection 
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provisions of the constitution of the | of J. as chuarchwarden was vuid.—- 


LEFANU tv. RicHaARDSON, [1914] 1 


olnt- 
ole i, K. 321.— IR. 
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Sect. 7. Constitution of the Church into parishes: 
Sub-sect. 6, I". @, & H. (a)J 


& each has ayy acrtiary one.—E£z p. PENRUDDOCK 


(1835), 1 Har. : 

728 ——— ~——— Election disputed.] — The 
ct. will grant a mandamus by rule absolute in the 
first instance, to compel the official to administer 
the oath or declaration to a party claiming to 
have been elected as chapelwarden of a chapel, 
under a local Act, conferring i the officer 
elected the power of a churchwarden for the pur- 
sens of the chapel, though other partics claim to 

ave been elected.—Ea p. DUFFIELD (1836), 3 
Ae & El. 617; 6 Nev. & M. K. B. 865; 111 4K. KR. 


7129, —__ -—- -—-—- -——.)—-Where to a 





} | 
mandamus to admit B. to the place & office of : that there was an usage in the archdeaconry to 


churchwarden, alleging that he was noginated & 
chosen into the place, etc., the return was, that 
“'B. was not nominated & appointed ’’ :—Held: 
(1) it was competent for deft. to give evidence of 
an ancient & customary mode of election in the 
parish, by which other persons had been elected, 
the issue being really, whether B. had been duly 
nominated & chosen, which he couJd not be if 
such a custom prevailed, he having been elected 
according to the form prescribed by the canon 
law ; (2) a custom for the retiring churchwardens 
to appoint two nominees, & the parish two others, 
& for those four to elect two more, & for these 
six nominees finally to elect the two churchwardens 


we + eee 


ECCLESIASTICAL LAW. 


L. J. K. B. 544; 114 L. T. 366; 80 J. P. 53; 
32 T. L. R. 203; 14 L. G. R. 335. 

—— Churchwarden not elected.]—— See CROWN 
ao Vol. XVI., p. 340, Nos. 1610, 1612, 

613. 

——— Churehwarden not duly elected.|—See 
Crown Practicg, Vol. XVI., p. 339, Nos. 1607, 


1608. 
Lis pendens.|—Sce CROWN 
Vol. XVI., p. 340, No. 1616. 

783. ——— Administration of oath delayed till 
certain date.}—A rule nisi having been 
obtained for a mandamus to an archdeacon & 
surrogate, to swear in certain persons as church- 
wardens & sidesmen of a parish, it appeared b 
affidavit that the parties were coloura iy elected, 
but that the validity of the election was disputed ; 





PRACTICE, 


swear in the parties elected, on a certain day 


' subsequent to the election, appointed annually by 


the archdeacon; & that the surrogate, being 
applied to immediately after the election to swear 
in the parties, had said that they must wait till 
the day appointed, but that he would not disobey 
a mandamus from the ct.:—Held: this was a 
refusal, & the usage, if a good one, should be re- 
turned to the mandamus: & the ct. made the rule 
absolute, without entering into the question of 
the validity of the election.—R. v. MippLEsEXx 
(ARCHDEACON) (1835), 3 Ad. & El. 615; 5 Nev. & 


'M.K. B.4045 3 Nev. & M.M.C.312; 51L.35.M.C. 


for the ensuing year, is a reasonable custom & | 


good in law; & Semble: it is not. in the power 
of the majority of the parishioners, in vestry 


assembled, to set aside such a custom by refusing , 
to appoint two nominees on their beb.lf 3 but in | 


such an event, two nominees may be appointed on 
behalf of the parish, who may proceed to the 
election with the others, according to the custom. 


(3) Where it appears that the chairman of a ' 


vestry mecting took notes of the proceedings 


‘ i ic i 1 1 LY 6) ire “He: 7 
thereat, which was his habit, as required by the Stra. 52; 93 E.R. 379. 
78 


statute, to enter in a book kept for that purpose : 
—Held: the notes & entry in that book are the 
only legal evidence of what took place at the 
meeting, & it is necessary to produce them, in 
order to go into such.—R. v. HLy (ARCHDEACON ) 
(1839), 38.3. PP. 469. 

730. -——  ---—-— | -- Bp. 
(1867), dL J.P. Jo. 739. 


731. Ground for refusal-—-Unfitness for office.|— 
(1) A return to a mandanius to swear in a church- 
warden, “that he was a poor dairyman, & unfit 
for the office,” 


is (it for the office. 


vw. Rick (1097), 5 Mod. Rep. 325; Comb. 417; 
1 Ld. Raym. 138; 3 Salk. 00; Sett. & Rem. 
218; S&T EB. RR. 6845 sub nom. Rov. REES, Carth. 
3033; 12 Mod. Rep. 116; sub nom. MORGAN rv. 
CARDIGAN (ARCHDEHACON), 1 Salk. 166. 
Annotations :-—Refd. Roc. Williatns (1828), 7 1.0. O. 8. MLC. 

46; Re Barlow (1861), 30 L. J. Q. B. 2715 KR. er. Sarum, 

Bp., 11916] 1 K. B. 466. 

732. —— -}— Where a person to whom 
no statutory or common law disability attaches 
has been elected to the office of churchwarden the 





bishop is bound to admit him to make the declara- | 


Declarations Act, ; Qiccessors. 


tion required by Statutory 
1885 (c. G2), s. 9. notwithstanding that the bishop 
judging from his known character or from his 
words or conduct may not consider him a fit & 


2%. v. Sarum (Bp.), [1916] 1 HK. B. 460; 


123; 111 BK. R. 547. 
734. -—- - Marriage with niece of deceased wife.] 
—Khx p. PECK (1866), 30 J. DP. Jo. 388. 


Gi. Status. 
735. Whether corporation.|—SrakKEY v. BER- 
TON, No. 751, post. 
786. ———.|—-STARKY v. WATLINGTON, SUSSEX 
case (1602), 2 Salk. 517; O1 E.R. 
1635. 





37. |—Srurrer vv. Fresron (1717), 1 

- ~——.]-~ (1) A power to appoint a school- 
inaster to an ancient foundation given to the vicar 
& churchwardens, of whom there were eleven, 
& in case of their neglect in appointing then to 


. devolve to two corporate bodies in succession, & 


1 
CLARK © churchwardens to whom also the general power 


to result in the last resort. to the same vicar & 


/ of managing the trust was committed, is well 
. executed by the vicar & a majority of the church- 
‘ wardens 3 especially if such an election be sup- 


is bad; for the parishioners are ° 


the proper judges whether the person they clect : said that the churchwardens of a parish are a 


HY at? . corpn. for a particular purpose, namely, to take 
(2) Churehwardens are temporal officers.—R. | care of the goods of the church ; but, speaking in 


ported by usage. 
(2) In the course of the argument deft.’s counsel 


. legal language, that is not so; they are in that 


‘ case only gud a corpn. 


If they were a corpn., 


, actions should be brought against them in their 
, corporate name, & any damages recovered against 


‘have no corporate name; 


them would be recoverable out of their corporate 
estate ; whereas all actions must be brought 
against them in their individual names, for they 
damages must be 
recovered against them personally, & not t> be 
paid out of their corporate estate, for they have 
none; & if they go out of office before the action 
is concluded, it does not survive & go to their 
Therefore I take it that they are 
qua a corpn. only (LorpD Kenyon, ©.J.).—WITH- 


/ NELL vt. GARTHAM (1795), 6 Term Rep. 388; 1 


oper person to hold the office of a ee meagre | Fare Raule eo Fell e. Charity 
vo: Ge 


Lands, Official 
Wilkinso 


Trustee, [1898] 2 Ch. 44. nv. 


RETAUY, 


Part IIT.—Constitution oF THE CHURCH oF ENGLAND. 


Malin (1632), 2 Cr. & J. 636; Grindley v. Barker (1798), 
1 Bos. & P. 229; Blacket ». Blizard (1829), 9 B. & C. 
851; R. v. Mashiter (1837), 6 Ad. & El. 153. 


789. -|—Churchwardens are not a corpn. 
in the full sense of the word; they are not a 
corporate entity, & cannot sue or be sued by any 
corporate name, but they are a quasi corpn. for 
the purpose of holding land & the devolution of 

roperty.— FELL v. CHARITY LANDS OFFICIAL 

RUSTEE, [1898] 2 Ch. 44; 67 L. J. Ch. 385; 
78 L. T. 474; 62 J. P. 804; 14 T. L. R. 376; 
42 Sol. Jo. 488, C. A. 

See, further, CORPORATIONS, Vol. XIII., pp. 
273, Nos. 13-19. 

740. Churchwardens & overseers.! — The 
churchwardens & overseers are not, by Poor Relief 
Act, 1819 (c. 12), 8. 17, made a complete body cor- 
porate, but are only empowered ‘‘ to accept, take, 
& hold in the nature of a body corporate,” & 
therefore it is not necessary to show the acceptance 
of a demise by an instrument under a common 
seal.—SMITH v. ADKINS (1841), 8 M. & W. 362; 
1 Dowl. N. S. 129; 11 L. J. Ex. 83. 

Annotations :—Mentd. Ghislin +. Gregory (1848), 11 
L. T. O. S. 124; Doe d. Lunsdell, ete. (Penbury Church- 
wardens) ». Gower (1851), 18 L. T. OWS. 1353) Re Leeds 
Institute of Science, Art & Iiterature & Leeds City Council, 
[1909} 1 Ch. 500. 

741. -| — DoE d. --——- v. HAMMOND 
(1846), 8 L. T. O.S.116; 103. P. Jo. 739. 

See, further, CORPORATIONS, Vol. XTIII., p. 273, 
Nos. 20-22. 

742. Whether officer.) — BisHor & TURNER’S 
CASE (1619), Godb. 279; 78 i. R. 163. 

748. ——— Lay or spiritual.!—ANon. (1675), 1 
Vent. 267; 86 K. R. 179. 

Annotations :-—Mentd. lt. rv. Corfe Mullen (1830), 1 B. & Ad. 
ZtL; Rv». Marsh (1836), 5 Ad. & El. 468; Bray v. Sumer 
(1862), 2 B. & S. 374. 

144. —— J|—R. v. Rick, No. 731, anle. 

745. —-— Of the ordinary.|---LLOYD & CLARKE 
v. POOLE (1831), 3 Hay. Eee. 477; 162 H.R. 12828. 

See, also, No. 747, post. 

746. Whether churchwarden of whole parish— 
Churchwardens elected by separate tithings.]-— 
Where a parish is divided into four tithings 
separately maintaining their own pvuor, & having 
separate overseers, & by custom the inhabitants 
of each tithing, at a general parish mecting, 
separately choose a churchwarden, & each of the 
churchwardens though sworn in the usual form, 
to the faithful execution of the office within his 
parish, acts only for the particular tithing for 
which he is chosen, except that all the four church- 
wardens unite in signing the annual presentment, 
to the archdeacon, of the state of the repairs, of 
the church, & other presentable matters; each 
of such persons is a churchwarden for the whole 
parish. Therefore, where a comr. for inclosure 
of lands in an adjoining parish serves upon the 
churchwarden acting for one of such tithings a 
description of an ascertainment of boundaries 
between another of the tithings & such adjoining 
parish, such service is a sufficient compliance with 
41 Geo. 3 (c. 109), 8.3. Where the validity of such 
an ascertainment of boundaries is disputed, on 
the ground that the description was not served 
upon a proper officer, the ct. will require such 
ground of objection to be fully & convincingly 


PART III, SECT. 7, SUB-SECT. 6.— 
H. (a). 


| 
! 
s. Extent of powers.}—Tho church- ! 
wardens & vestry may exercise the | 
powers given to ‘‘ the rector, church- j 
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bent of a church 


wardens & veatry,”’ by 29 Geo. III. 
c. 1, as well where there never has been 
a rector appointed, as where a vacancy 
is caused by the death or absence of the 
rector.— DoE d. QUEENSBURY (RECTOR) 


be dispensed 


members of the co 
the executors, 


Pn 
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v. Gvuiou (184%), 1 All, 6.---CAN. 
testator bequeathed unto the incur, 
relief of the poor of the church, to 
by the ineumbent, & 
the churchwardens brought au action, 
on behalf of themselves & all 


to have the estate 
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made out :—Held: in such a case evidence that 
the comr., before ascertaining the boundaries, | 
had not given the required notices, & had received 
evidence not upon oath, was not admissible. 
Semble: a churchwarden continues in office 
until his successor is sworn in.—R. v. MARSH 
(1836), 5 Ad. & El. 468; 2 Har. & W. 255; 6 
Nev. & M. K. B. 668; 3 Nev. & M. M. C. 728; 
111 BE. RR. 1243. 
annotations -—Consd. R. v. Green (1874), 30 L. T. 255; 
St. Sepulchre (Vicar) v, St. Sepulchre (Churchwardens) 


(1879), 6 B.D. 64. entd. R. vr. Fenton (1841), 1 Gal. & 
Dav. 17; Bray v. Somer (1862), 2 B. & 8. 374. 


747, ——— Parish divided by city & county 
boundary—Churchwardens elected by separate 
vestries for each part.|— The parish church of St. 
Sepulchre is within the city of London, but the 
parish of St. Sepulchre is situate partly within the 
city of London & partly in the county of Middlesex, 
& {lve churchwardens of the parish church are 
annually elected, three by the vestry of the portion 
of the parish within the city of London & two by 
the vestry of the portion of the parish in the county 
of Middlesex. The vicar & the churchwardens 
elected by the City portion of the parish having 
petitioned the Ordinary for a faculty to authorise 
certain repairs in the parish church, the chureh- 
wardens elected by the Middlesex portion of the 
parish appeared as opponents in the cause, & 
prayed the ct. to direct the faculty, if granted, to 
issue to them jointly with petitioners, & to declare 
what were the rights of the respective parties to 
the suit with respect to church management. It 
was admitted that the churchwardens elected by 
the City portion of the parish had for a Jong serics 
of years had the sole control of a certain trust fund 
available for payment of the costs of the proposed 
alterations : -//eld : (1) the churchwardens elected 
by each portion of the parish were equally officers 
of the Ordinary in all matters relating to the 
management of the parish church, & a faculty 
must issue to petitioners & the opponents jointly 3 
(2) for convenience the practice is to Join with the 
churchwardens in a faculty for the restoration of 
a church any person who may contribute or make 
himself responsible for the whole of the expenses 
of the restoration, & for him to sign the contract 
or the works; (3) the judge of the Consistory 
Ct. sits as representative of the bishop of the 
diocese, & where there is a fair & honest difference 
of opinion as to what alterations should be made 
in a parish church amongst the parishioners, 
either party is entitled to take the opinion of the 
Bishop's Ct. on the subject without being liable 
to condemnation in costs.--- ST. SEPULCHRE (VICAR) 
v. ST. SEPULCHRE (CHURCHWARDENS) (1879), 5 
P. 2. 64; Trist. 92. 

748. - --- Chapelwarden.|-— ht. v. LLANWiIwtT 
(1857), 29 LL. T. O.S. 793 215. P. Jo. 276. 


IT, Rights, Powers and Duties. 
(a4) Ln General. 


749. Extent of jurisdiction — Private chapel.|-— 
BosaANQuET v. HEATH, LLEATH v. BOSANQUET, No. 
3875, poat. 

750. Extent of powers — District assigned to 
chapel under Church Bullding Act, 1831 (c. 38)— 


administered, & for a declaration 
that the incumbent was entitled to 
distribute the fund, & an order for 
myment over of all such sums as should 
have been distributed by the incurnbent 
among the poor of the church :--/feld 
the churchwardcus had no title to 
maintain the action, since they could 
not be said to a WS the incumbent, 
to whom the bequest was mad 
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property for tho 
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Sect. 7.—Constilulion of the Church into parishes: 
Sub-sect. 6, H. (a) d& (b) 4, & t4.) 
Churchwardens for ecclesiastical purposes only.|—— 
A rule was obtained calling on the overseers of a 
arish to show cause why two justices should not 
issue their warrant, under Lighting & Watching 
Act, 1833 (c. 90), 8. 38, to levy by distress on the 
goods of the overseers two sums of money ordered 
to be paid by the inspectors of a district within 
the parish, in which the provisions of that Act 
had heen adopted. By the affidavits it appeared 
that the district was one assigned to a chapel for 
ecclesiastical purposes, under Church Building 
Act, 1831 (c. 38) ; & that the provisions of Lighting 
& Watching Act, 1833 (c. 90), had been adopted, 
more than two years before the application, at a 
meeting convened by the churchwardens of the 
district church. These churchwardens, as was 
shown affirmatively by the affidavits, were church- 
wardens for ecclesiastical purposes only, & never 
in the habit of calling mectings for secular pur- 
poses :—Z/eld: the meeting was improperly con- 
vened, the churchwardens of the district church 
not being such churchwardens as are contemplated 
by Lighting & Watching Act, 1833 (c. 90), 5. 5; 
ponequeniey the provisions of the Act. had never 
been duly adopted in the district ; & the order of 
inspectors was void.—R. v. KINGSWINFORD OVER- 
BEERS (1854), 3 HK. & B. 688; 23 L. J. Q. B. 337; 
18 J. P. 678; 118 KH. R. 12903 sub nom. R. v. 
Lean & Copr, STAFFORDSHME JJ., 18 Jur. 1073. 
751. Exercise of powers— Release of debt by 
one.|—Churchwardens are a corpn. for the benefit 
of the parish, & if one of them release a debt due 
to the parish, it will not bar the suit, of his com- 
anion.— STARKEY 7. BERTON (161), Cro. Jac. 
234: Yelv. 172; 79 KK. R. 202; sub nom. Gore v. 
STARK, Noy, 129. 
Annotations :-—Conad. Fry & Greata rv. Troasure (1865), 2 
Moo. PL. C. GC. N. 8. 539. Refd. R. v. Uling (1713), Gilb. 


) 
85: Cooper v. Law (1859), 6 C. B. N. 8. 502. Mentd. 
Rebow v. Bickerton (1721), Bunb. 81. 


——-- -—--— After action brought.| — See No. 877, 
vost. 

: 752. ----- Whether by one alone.) — RircHinas 
v. CORDINGLEY, No. 789, poat. 

--—_ ——-- Legal proceedings.|—-Seer No. 1886, 
0st. 

: —--— —-— Application for faculty for removal 
of illegal ornament.]—Sce No. 1784, poat. 

753. Right of one to pledge credit of other.|— 
One of several churchwardens cannot pledge the 
credit of the others without their knowledge, even 
for work which, by the duties of their office, they 
are bound to have executed. Thus where one of 
several churchwardens gave orders to deft. to 
make certain necessary repairs in the church, & 
it did not appear that the other churchwardens 
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McCLENAGUAN t, GREY (1883), 4 O. R. { sults & proceedings by them should 
320.—CAN. be done & prosecuted in the name of the 
rector, churchwardens & veatry — 
though no rector had been 
appointed to the parish, the election 
of churchwardens & vestrymen created 
the Act; the title to the 
in such corpnh. b 
of the Church Society, & they could 
sue in the name of the rector, church- 3568; 8 O 
wardens & vestry.—Dor d. ANDOVER 
a vw KeNNEDY (1886), 26 
. B. KR. 83.—CAN 


Right to make agreement— 


amen oo. Land was granted 
by the Crown in 1837 to) certain 
officlals to hold in trust, to be con- 
veyed to the several corpns. of the 
Church of England in the parishes where 
the lands were situated, when such 
corpns. should be extablished. By 
» Viet. ca. 17, the churchwardene 
voatry of every church then, or there- 
after to be erected in the province, 
should, when elected, be a porte by 
the name of ‘the rector, church- b -—— 
wardens & vestry ’’ of the parish to | On behalf of congr 
which they belonged ; & in case of the 
death or absence from the province of | g 
any rector, or where no rector had 
appointed, the churchwardens & 
voatry, should have the same power & | ing his cha 
authority as were given to the rectors, | gregation, 
churchwardens & vestry: & that all 


Held: 


a ocorpn. b 
land ves 


a API a ONE 


f dace }—An agree- 
ment by the churchwardens of a con- 
tion, raising funds by voluntary 
been ee ributions, to repa 


thereof, in consideration of his resign- 


as 
‘the amount 
expended by him in repairs, & improve- | closed 


ECCLESIASTICAL Law. 


had authorised him to give such orders, or to 
pledge their credit :—Held: deft. was entitled to 
set off his claim for such repairs, in an action by 
the cxor. if the churchwarden, by whose orders 
the work was performed.—NoRTIHWAITE v. BEN- 
NETT (1834), 2 Cr. & M. 316; 2 Nev. & M. M. C. 
839; 4 Tyr. 236; 3L.J.M.C.3; 149 E. R. 781. 
Annotation :—Refd. Klenck v. Farris (1904), 68 J. P. 321. 


754. Performance of duties — Jurisdiction to 
enforce—Chapelwarden of donative.]—The spiritual 
ct. may compel the chapelwardens of a donative 
to pe orm such office.— CASTLE v. RICHARDSON 
(1726), 1 Barn. K. B. 5; 11 Mod. Rep. 406; 
2 Stra. 715; 94 BE. R. 4. 

755. Right to perform-——How enforced.]|— 
At the election at an Easter vestry of a people’s 
churchwarden for a parish a woman was proposed 
& seconded, & a poll was demanded on her behalf. 
The chairman refused a poll, but the K. B. Div. 
granted a mandamus directing the vicar & in- 
habitants of the parish to hold a poll. At the 
election she was chosen people’s churchwarden, 
but the vicar’s churchwarden refused to allow her 
to perform the duties of the office :—-Held: her 
remedy was to institute a criminal suit in the 
Ecclesiastical Ct. against the other churchwarden 
for the purpose of enforcing her right to perform 
her official duties.—GoRDON v. FLAYWARD (1905), 
21 T. L. R. 298. 

756. Neglect of duties-— Presentment by suc- 
cessor.|~—SELBY’S CASE (1679), Freem. Ch. 2098; 1 
Freem. K. B. 298; 22 BE. R. 1236. 





(b) In regard to Church. 
i. In General. 


7657. Possession of church —- Jointly with in- 
cumbent.| —JARRATT v. STEELE, No. 401, ante. 

758. ———.]-— Though the freehold of a 
parish church may be in a lay rector, the right of 
the possession of the church is in the minister & 
churchwardens ;_ & therefore a lay rector cannot 
maintain trespass against the vicar of the parish 
for breaking open a door leading from the church- 
yard into the chancel.—--GRIFFIN v. DIGHTON 
(1864), 5 B. & S. 93; 3 New Rep. 523; 33 
L. J. Q. B. 1813; 8 L. T. 8145; 28 J. P. 2603; 12 
W. HK. 441; 122 BK. HR. 767, Ex. Ch. 

Annotations :—Refd. Ritchings +. Cordingley (1868), L. R. 
3A. & KH. 113; St. Michacl, Baxssishaw (Rector, ete.) vr. 
Parishioners of Same, [1893] P. 233; Fowke vr, Berington, 
{1914} 2 Ch. 308. Mentd. Morley «. Leacroft, [1896] P. 92. 
759. Custody of church — Under incumbent.] — 

LEE v. MaTriEws, No. 410, arie. 

760. Right of access to church — To repair & 
clean.|—BELLARS v. (iEAST (1741), Return of 
Appeals before the High Court of Delegates, 
No. 157 (Parliamentary Papers, 199, April 3, 
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ments to the rectory-house, such 
amount to be settled by arbitration, 
is an agreement beneficial to the con- 
gregation & binding upon the church- 
wardens in the corporate capacity 
conferred upon them in that diocese 
by 47 Vict. c. 89 (O).—Re KIRKBY & 
ALL SAINTS, COLLINGWOOD (CHURCH- 
WARDENS) (1904), 24 C. L. T. Oce, N, 

: L. R. 385; 4 O. W. RK. 


the deed 

142.-—CAN. 

PART Ill. SECT. 7, SUB-SECT. 6.— 
H. (b) i. 


6. Right lo close church.}—In tres- 
pass for boarding up the doors & 
windows of a parish church, defts., 
ustified aa churchwardens, & that they 
iad closed the church for repairs, but 
the evidence showed that they had 
: it to prevent a clergyman who 


y to the rector 


by the con- 
theretofore 


Part III.—ConstitutTion oF THE CHURCH or ENGLAND. 


1868), cited in Halsbury’s Laws of England, 
Vol. XI., pp. 469, 656. 

76 Whether right to keys included.} — 
RITCHINGS v. CORDINGLEY, No. 789, post. 

Sce, also, No. 410, ante, No. 3082, post. 

762. Control of right of access to church — 
Parishioners—To meet about public business.]— 
oe (1732), 2 Barn. K. B. 166; 94 E. R. 425. 
sa Fa No. 1031, ante. 











JARRATT v. STEELE, No. 401, ante. 

765. When no service being conducted.|--— 
(1) Trespass for assaulting pltf., & dragging him 
out of the clerk’s desk in the parish church of W.., 
& along the aisle thereof, & imprisoning pltf., & 
kecping him so imprisoned for 24 hours. Plea as 
to the imprisonment, a justification on the ground 
of pltf.’s having conducted himself indecently in 
the church during divine service, & disturbed the 
congregation, wherefore defts., being the church- 
wardens, after his refusal to leave the church, for 
the preserving of decency & reverence, & prevent- 
ing disturbance of the congregation, removed him 
therefrom, & because he threatened to return & 
renew the disturbance, imprisoned him & kept & 
detained him so imprisoned for a reasonable time, 
two hours; qua est eadem, etc. Replication, de 
injurid, & new assignment, that defts., after the 
expiration of a reasonable time, etc., continued to 
imprison pltf., & kept & detained him in prison, 
without reasonable or probable cause, for a long 
time, two hours :—Held: the replication & new 
assignment were good, & were not open to the 
objection of duplicity. 

A second plea to the declaration, except as to 
the iroprisonment, was that just before the time 
when, etc., pltf. wilfully & contemptuously came 
into the church during the time that divine 
service was being celebrated therein, & disturbed 
the same & the congregation there, by then wrong- 
fully getting into the clerk’s desk, & preventing 
the lawful clerk from getting therein, & by making 
loud noises & by reading & singing in a loud, 
noisy & unbecoming manner, & by otherwise 
conducting himself in an indecent & irreverent 
manner; whereupon deft., T., then being one of 
the churchwardens for the preserving due decorum, 
decency & reverence in the church, & for removing 
the interruption & disturbance of the congregation, 
requested pltf. to leave the desk, & to ccase such 
disturbances & noises, etc., which pltf. refused to 
do, & continued in the church, in the desk, during 
the time divine service was being celebrated 
therein, disturbing the same & the conyregation 
thereof; whercfore deft., T., as such church- 
warden, & deft., B.,then being rector of the parish 
church, & the other defts., being constables, in 
aid of T., & at his request, for the preserving of 
the decorum & reverence in the church, & for 
removing the interruption & disturbance, & because 
they could not otherwise preserve such decorum, 
etc., nor remove such disturbance, etc., gently 
laid their hands on pitf., & forced him out of the 
desk & church :—Held: this plea was not sup- 

rted by proof of misconduct in the church 

efore the commencement of divine service. 

(2) Qu. : whether a churchwarden has authority, 
as such, to turn out of the church a person who 
commits a trespass therein upon a week-day, or 
when service is not going on, or is not about tu 
commence, or whether he ought not to justify 
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claimed to be rector from officiating :— 
Held : inthe absence of proofthatthcre as 


aga 
was any legally appointed rectur, defts. ' though they were themselves members 
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When not open for divine service.]— - 
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under the rector.— WoRTH v. TERRINGTON (1845), 

13 M. & W. 781; 2 Dow. & L. 3523; 14 L. J. Ex. 

7,138; 41. T. O. S. 158, 418; O05. P. 3463 153 
i. RR. 82s, 

(1872), 41 

. R. 485, 


Annotaticns :—-.13 to (1) Refd. Cope v. Barber 
L. J. M. C. 137: Asher t, Calcraft (1887), 3 T. 
Control of seating.|—See Part VII., Sect. 9, C., 


; post, 
—— To attend service.] — TAYLOR v. : 


ii. Ae to Services. 


766. Duty to preserve order — General rule.|— 
They [the churchwardens & sidesmen] are primarily 
the officers whose duty it is to keep order in the 
church. [Their authority there] is paramount to 
the authority of any constable. In the execution 
of [their] duty ey are protected by law: for 
example, if they take off a man’s hat in church, 
or if they turn an obstinate disturber out of the 
church, without. unnecessary violence, they are 
not guilty of an assault (Sin JOUN NicHOLL).--- 
PALMER v. Trsou (1824), 2 Add. 196; 162 HK. R. 


266. 
-Consd. 


Annotation :-— Knugland v. Hureoamb, England. 
Williams, England «. Richardson (L824), 2 Add. 3006. 











7167. - -}-—~ Kina v. Rosier (1860), 2 
L. ‘T. 159. 

768. Right to expel—-Interruption of 
service anticipated.) —Kurron v. Ilinson, No. 
974, post. 

69. ——— ——— For disturbance of congrega- 
tion.|— Worth v. TERRINGTON, No, 765, ante. 

70. —-— Exclusion of inhabitant---No con- 
venient accommodation. |—'TAYLOR v. 'TIMSON, No. 
1031, post. 

7171. -—-—- & decent behaviour --—- Removal of 


person’s hat.|~-HAw v. PLANNER (1666), 2 Keb. 

124; 1 Sid. 801; $41. R. 793 sub nom. WAWs v. 

PLANNER, | Wms. Saund. 10; sub nom. WAL v. 

PLANNER, 1 Lev. 196. 

Annotations :—Consd. Adey v. Theobald (1836 
447. Apid. Burton ov. Henson (1842), 10° M. 
Refd. Hartley r. Cook (1833), 9 Biug. 728 ; 
Terrington (1845), 13 M. & W. 7813; Cope v, 
(1872), 41 La. J. M. ©. 137, 

71712. —— -——,| —PALMER v. TrJou, No. 
706, ante. 

Disturbance of public worship, generally, see 
CRIMINAL Law, Vol. XV., pp. 656 ef seq. 

773. Provision of articles for  service.| —- 
(1) Question of practice: —HMeld: on a citation 
to appear on a day fixed, & receive articles, ctc., a 
person is not entitled to demand that the arts. 
shall be delivered on the first ct. day, or that 
otherwise he shall be dismissed. 

(2) Churchwardens are appointed to provide 
the furniture of the church, the bread & wine for 
the holy sacrament, the surplice, & the books 
necessary for the performance of divine worship, 
& such as are directed by law ; but it is the minister 
who has the use. If, indeed, he errs in this respect, 
it is just matter of complaint, which the church- 
wardens are obliged to attend to, but the law 
would not oblige them to complain, if they had a 
power in themsclves to redress the abuse (Sir 
WILLIAM SCOTT). 

(3) In the service, the churchwardens havo 
nothing to do, but to collect the alms at the 
offertory ; & they may refuse the admission of 
strange preachers into the pulpit (Sus WILLIAM 
Scott). 

(4) Again, if the minister introduces any irre- 
gularity into the service, they have no authority 
to interfere, but they may complain to the ordinary 


)» 1 Crt. 
& W. 105 
Worth t. 
Barber 


- we 


had no right to dismantle the church , of It. —St. GKoRGEK’A CHURCH (Rector, 
inst the church corpu., even | KT.) v. COUQLE (1569), 1 Hun. 620,-- 
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Sect. 7.—Conatitution of the Church into parishes: 
Sub-sect. 6, H. (b) 11., wi. & Ww.) 
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of his ‘conduct. But to sing with plain congrega- 
tional music is a practice fully authorised, par- 
ticularly with respect to the concluding p of 
different portions of the service (Str WILLIAM 
Scotr).—HUTCHINS v. DENZILOE & LOVELAND 
(1792), 1 Hag. Con. 170; 161 E. BR. 614. 

Annotations :-—As to o (2) Reta. Ritch v. Cordingley (1868), 

L. R.3 A. & E. 113 5 Hau e. Dobson pelt): Trist. 26; 

Asher v. Calcraft (1887), L. R. > St. Michael 

Bassishaw (Rector, etc. S PaMenlmors ok ibe {1 93] 

P. 233; Howell ». Holdroyd, [1897 198; Lee ». 

» (1898) 1 3. As to (3) . Ritchings v. 
Cordingley (1868), L. R. 3 _ . KH. 113. Aa to (4) Consd. 
av ieon ©. M‘'Math (1819), 3 ale 4, n. Refd. 
Ritchin Ee he v. Cordingley eose & KH. 113. 
Generally, Mentd. Taylor v. Morley thagt ), 1 Curt. 4703 
Bander v. reneey (1842), 1 Notos of Cases 542; Sanders 
Head (1843), 3 Gare. 665; Kvans v. Evans (844), 1 

Tob. Kecl. 165; Barnen v cuore (1846), 1 Rob. Keel. 382 ; 

Sheppard v, Bonnett (L860), 1 ~R. 2 A. & i. 3385; Girt. v. 

Killingham, {1901} P. 176. 

7174. ——- Right to reimbursement.] — (iau- 
DERN v. SELBY, No. 899, post. 

See, generally, Sub-scct. 6, H. (e), poat. 

775. Form of service.| HuTcnins v. DENZILOE 
& LOVELAND, No. 773, ante. 

776. Service conducted by parson other than 
incumbent—Minister appointed under sequestra- 
tion.]—(1) A churchwarden cannot prevent a 
minister appointed under a sequestration, from 
officiating In the church. 

(2) Augmented curacies stand on the same 
footing with respect to sequestrations as presenta- 
tive livings.---PROUT v. CRESWELL (1752), 1 Lee, 
36; 161 K. RK. 15. 

777. ——— Strange preacher.] -—-]) "rcnins v. 
DENZILOE & LOVELAND, No. 773, ante. 

778. Authority to perform—. During vacancy.] -— 
A.-G. v. Sr. Cross Fosrrtar, No. 3867, post. 

779. Authority to provide for. —During vacancy.| 
—A.-G. v. St. Cross Hosprran, No. 3867, post. 





» As lo Church Property and Ornaments. 


mr Ancient chapelry divided into districts — 
Ancient parish represented by one district.| 
Where, in an ancient chapelry, divided into three 
districts by order in council, one district represents 
the ancient parish ; the chure hwardens appointed 
for the district may maintain an action of detinue 
against the late churchwardens of the ancient 
chapelry, to recover the church books, ctc., & the 
late churchwardens have no lien upon them for 
any expenses they may have incurred by virtue 
of their office. — Moss v. THORNILEY (1856), 27 





LT. 0. S. 101; 20 J. P. 660; 4 W. R. 514. 
781. Bells—- Property in  churchwarden.| — 
STARKY 1. WATL INGTON, SUSSEX (CHURCH- 


WARDENS) (1692), 2 Salk. 517; OL E.R. 463. 

782. -——-- —-—-.]— -PItf.’s house being so near 
the church that the five o clock bell rung in the 
morning disturbed her, pltf. came to an agreement 
in writing with the churchwardens & inhabitants 
at a vestry, that pltf. would erect a cupola & clock 
at the church, & in consideration thereof the five 
o’clock bell should not be rung in the morning :— 
Held: this was a good agreement, & binding in 
equity. 

The churchwardens are a corpn. & may sell the 
bells or silence them & make a reasonable agree- 
ment beneficial to the parish, & thereby bind their 
successors as also the succeeding churchwardens 
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d. Ornanenta—Povwer to remare.}— ' 


Churehwardens havead a right to remove 
from the church any articles they may 
deem injurious to its appea 
offensive to the members of the con- 


ECCLESIASTICAL Law, 


CuR.).—MARTIN v. NUTKIN (1724), 2 P. Wms. 
66; 24 E. R. 724. 


‘Annotations :~Mentd. Dietrichsen v. aie (18 ate) 2 
Ph. 52; Lond v. Murray (1851), 17 L. T. O 248; 
Lumley 'v. Wagner (1852), 1 De G. M. & G. 604, 





7838. Control of ringing.] — MARTIN v. 
NUTKIN, No. 782, ante. 

784. ——— Whether against wishes of 
incumbent .|—HARRISON v. ForsBEs & Sisson, No. 
427, ante. 

785. Bell-ropes.}-- The property of the bell- 
ropes of a parish church is in the churchwardens 
of the parish: it is not actionable, therefore, to 
say of a churchwarden, that he stole the bell- 
ropes of his own parish.—.JACKSON v. ADAMS (1835), 
2 Bing. N. C. 402; 1 Hodg. 339; 2 Scott, 599 ; 
51L. J.C. P. 79; 132 E.R. 158. 

Annotations — Befd. Moss v. Thorniley ae 6), 27 L. T. 0.8, 

101. Mentd. Heming +. Power (1842), 10 M. & W. 564 ; 


Cooper v. Law (1859), 5 Jur. N. S. 1263; Lemon v. 
ar yert (ees), 3 Hd I.. J. Q. B. 260; Alexander v. Jenkins 


2),66 L. T 

786. wonunients — Power to set up.] — 
custom for the churchwardens of @ parish to oa 
up monuments, ctc., in a church, without either the 
consent of the rector or ordinary is illegal.— 
BreckwirTu v. HARDING (1818), 1 B. & Ald. 508 ; 
106 EB. R. 187. 

Annotation ee: Winstanley v. North Manchester Over- 

AcerH, [1910] A. C. 7. 

787. Church furniture -~— Control over.] — JAnr- 
RATT t. STEELE, No. 401, ante. 

788, -——-— see, _—— DEWDNEY +. No. 
3082, post. 

789. Ornaments..—Illegally set up--- Power to 
remove.|—-(1) A ledge or superaltar was placed on 
the holy table in a parish church, by order of the 
incumbent without the consent of the ordinary ; 
after a lapse of many months, a vestry mecting 
was held, at which a resolution was passed, that 
the churchwardens should take steps to remove 
the superaltar; the morning after the vestry 
meeting, deft., one of the churchwardens, sent to 
the inc umbent for the keys of the church; the 
incumbent refused to give deft. the keys, but sent 
word that deft. could have access to the ehurch 
that day between eleven o’clock in the forenoon 
& one o’clock in the afternoon. About one 
o'clock deft. went to the church with a work- 
man, & found the chureh door locked; the 
workman, acting by the orders of deft., pic ked the 
lock, entered the church, in company with deft., 
& pulled down the superaltar :-—Held : the con- 
duct. of deft. was illegal. ( (2) Semble:  orna- 
ments which have been illegally or irregularly 
placed in a parish church by the incumbent can- 
not be lawfully removed save under the sanction 
of the ordinary. (3) Semble : the powers conferred 
upon the churechwardens of a parish cannot be 
exercised by one of the churchwardens without 
the concurrence of his colleague. 

(4) Churchwardens have a right of access to the 
church at proper seasons, but they are not entitled 
to the custody of the keys of the church.—RiTcH- 
INGS tv. CORDINGLEY (1868), L R.3 A. & BE. 113; 
sub nom, RICHINGS vt. CORDINGLEY, 19 L. T. 26 ; 


32 J. P. 611. 

Annotations :-—-.18 to (1) Folld. Evans v. Dodson (1874), 
Trist. 26. Refd. St. Michael, Bassishaw (Rector, cte.) 
«. Parishioners of Same, [1Nosy P. 233; Wolfe v. Strrey 
County Council Clerk, Reeve vr. Same, (1905] 1K. B. 439. 
As to (2) Batten v. Gedye (1889), 41 Ch. D. 507. 
‘da to (3) Folld. Fowke tr. Berington, (1914) 2 Ch. 308. 
As to (4) d. St. Mary-at-Hill with St. Andrew, Hubbard 
Te Oe etc. ee r. Parishioners of Same, [1892] P. 394. 





Forp, 





on. — NEWM v. CHURCH- 
WARDESE (1823), 1 Nid. L. R. 310.— 
rance or 
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790. ——_- ——- ——.]—-Durst v. Masters, No. 
2799, post. 

791. Collection boxes—-Power to remove— 
Without faculty.i—The rector, the promoter of 
this suit, placed, without a faculty, & without the 
concurrence of the churchwardens, two collection 
boxes immediately above the two ancient poor 
boxes at the west end of the church, with an in- 
scription: ‘‘ Kor the Altar Flowers.” Deft.. as 
senior churchwarden, objected to their remaining 
there, on the ground that they intercepted alms 
from the poor. 
by the curate in charge, they were removed by the 
churchwarden’s orders. The rector articled deft. 
for having removed them without authority, « 
prayed the ct. to admonish him for having so done, 


& to order him to replace them in their former | 
position, & to condemn him in costs :-- Held: | 
(1) deft. had committed an offence against Ecclesi- | 


astical Law by removing the boxes without the 
sanction of a faculty ; (2) it would not be a proper 
exercise of the discretion of the et. to order their 
restoration in opposition to the wishes of both the 
churchwardens, who must be assumed to respresent: 
the parishioners, as they were not directed to be 
placed in a church by the Rubrics, or the Canons 3; 
(3) the ct. was bound to admonish deft. for having 
removed the boxes without lawful authority, & 
to admonish him not to repeat the offence ; 
(4) deft. ought to pay the costs necessarily incurred 
by the promoter for the purpose of obtaining the 
admonition, & of opposing the admission of deft.’s 
original plea ; but the promoter ought to pay the 
costs incurred by deft. in resisting the order for the 
restoration of the boxes.—EvANsS v. DODSON 
(1874), Trist. 26. 

792. Lighting & heating apparatus — Erected 
by incumbent at own expense.|—-In an action of 
trespass by the churchwardens of the church at 
}P. against the incumbent. for taking away from the 
church certain gas-fittings & stoves, which had 
been erected by the incumbent for lighting & 
warning the church at his own cost & expense : 
Held: pltfs. were entitled to a verdict, on the 
ground that the property in the church being vested 
in the churchwardens, the vicar or rector had no 
power to remove the gas-fittings, unless at the time 
of putting them up, he had given notice that. he 
should remove them at the time of his departure. 
-—Mookrsk v. Cook (1841), 5 J. 1D. 467. 

793. -——_ Installed by wish of majority ol 
ratepayers—-No restraint at instance of one rate- 
payer.|—The churchwardens of a= parish who 
proceed bond fide to carry into effect the resolu- 
tions of the ratepayers to warm the church by the 
introduction of hot air or water pipes under the 
floor of the church, will not’ be restrained at the 
instance of one ratepayer from dvuing so. Qu.: 
whether such a bill can be sustained by wu single 
inhabitant ratepayer. —WOoODMAN rv. ROBINSON 


His objection being disregarded | 
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other purpose than the burial of the dead.—R. v. 
GARLICK (1843), 1 L. T. O. S. 479 ; 1 Cox, O. O. 52. 
795. Military colours presented to church.|— 
VINCENT v. Eyton, No. 420, ante. 
Custedy of parish books.|—-Sce No. 392, ante. 


iv. As lo Repaire. 

796. Power to _ repair — General 
GAUDERN t. SELBY, No. 809, post. 

797. Duty to repair— Enforcement—By moni- 
tion.|-—A monition issued against churchwardens 
to repair & reinstate in its original form the spire 
of achurch which had been destroyed by lightning. 
---MAYNARD «. BRAND & PHILeor (1821), 3 Phillim. 
a01L; 101 KH. R. 1397. 
elnnotations :—-Consd. Veley v. Burder (1841), 12 Ad. & Kl. 

265. Refd. Millar & Simes e. Palmer & Killby (1837), 

1 Curt. 540; Gosling ov. Veley (1850), 12 Q. B. 328 5 Lee 

® Ridsdale (1873), 37 J. 2. 8045 Gordon «. Huyward 

(L005), 21 T. La. 1. 208. 


798. Failure to repair—— Liability to criminal 
proceedings.) — Criminal proceedings — against 
churchwardens for * not repairing or keeping in 
proper order the parish church,” & ‘* for neglecting 
& disobeying the lawful orders & directions of the 
archdeacon.” ‘The church being still out of 
repair, & the archdeacon having ordered. the same 
to be repaired, not sustained, there being no proof 
that the churechwardens had personally neglected 
their duty, or that they haul wilfully disobeyed 
the order of the archdeacon : -Held in order to 
justify criminal proceedings against churchwardens 
for neglecting to repair their parish church, it 
must be shown that they have been guilty of 
personal & wilful neglect, aflirming the sentence of 
the Consistory Ct. of London. 

If the church be out of repair, & @ Jortiori, if 
the archdeacon order the repairs according to 
circumstances, there are two modes of proceeding 
open, the two modes of proceeding cannot be 
resorted to indiscriminately 3 if the churchwardens 
are wilfully disobedient, & neglect to take all the 
clearly legal means in their power to have the 
church repaired, a criminal proceeding may pro- 
perly be instituted against them. If no fault is 
ascribed: personally to the churchwardens, but a 
question arises as to the propricty of the repairs, 
or if the churchwardens do, or are willing to do 
their duty, but obstacles out of their power inter- 
vene, then the proper mode of proceeding is in 
the civil form. Minbar & SiMgs v. PALM & 
KILLBY (1837), 1 Curt. 510, 5503; 1 J. PL 6, 1990 ; 
163 KM. 189. 
wlanotations :—-Retd. Cooper», Wickham (1839), 2 Curt. 303 5 

Steward ¢. Francis (8t3), 3 Curt. 2093 Leo v. Ridsdale 

(1873), 37 J. PP. S045 St. Stephon, Walbrook (Kector & 

Churchwardens) & Grocers Co, 7. Sun kire Office Trustees 

ao Trist. 103; Gordon vt. Hayward (1905), 21 T. La. Lt, 


799. Liability for expense — Whether joint or 


rule.]— 


. several -Order given by one churchwarden.|-— 


(1852), 2 Sim. N.S. 204; 19 L. T. O. S. 8; Ol 
K. RR. 318. 
794. Lead of coffin in private vault.}-- In an. 


indictment for larceny in stealing from a private . 


vault in a public church, the lead which had com- 


posed a coflin therein deposited, the property in | 
‘amount; that A. should give the parish 12 months’ 


the lead is well laid in the churchwardens & over- 


seers of the parish or township to which such | 
‘parish should be at liberty to pay the debt by 


church belongs, though it may be locally situated 
out of such, & in another parish or township, & 


| pustalments : 


NOvTHUWAITE v. Binnerr, No. 753, ante. 

800. Right to indemnity for disbursements.| — 
GIAUDERN v. SELBY, No, 899, poal. 

801. - --- Effect of resolution by parishioners. | 
—A parish being indebted to A. for repairs done to 
the church, the parishioners agreed at aw vestry 
that the parish officers should give a bond for the 


notice when he required payment, & that the 


&, at another vestry held shortly 


though it may have been long disused for every | afterwards, it was resolved that the obligors should 


wok 
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Sect. 7.—Constitution of the Church into parishes: | 
Sub-sect. 6, H. (b) ww., (c), (d) & (e) & J.) 


be indemnified by the parishioners & out of the ' 
rates, & the parish officers for the time being were 
authorised & directed to pay the interest & the | 
principal, when required, out of the rates. A., | 
who was himself a parishioner, & several of the | 
other parishioners, signed both the agreement & 
resolution ; & he received the interest on his debt | 
for several years, & part of the ee also, out | 
of the rates, & never called on the obligors to pay 
the interest :—Held: as the parishioncrs had no | 
power to bind the parish, the obligors were not | 
exempted from their liability on the bond, notwith- | 
standing A. had signed both the agreement & the 
resolution.—J AQUET v. LEWIs (1837), 8 Sim. 480 ; 
OL. J. Ch. 313; 59 E.R. 1913 sub nom. JACQUET | 
v. Lewss, 1 Jur. 511. 

802. ——— Order for repairs signed by parish- | 
ioners—Right of contribution.|——Whcere church- 
wardens have neglected to make a prospective | 

| 
| 
! 
| 








rate for raising a sum of moncy, necessary to the 
completion of repairs to the church, ordered by 
them pursuant to resolutions entered into at a | 
vestry inceting, they are liable for the payment of 
them, & are not entitled to contribution from the | 
parishioners attending the inceting, & signing the 
resolutions sanctioning the repairs being mace. 
The attendance of those porous at such meeting, 
& their signature to such resolutions, is only to | 
be considered as given by them in their character | 
of vestrymen, & not in their individual capacity.— | 
LANCHESTER v. 'TRICKER (1823), 1 Bing. 201; 8 | 
oo CG P.20; 1L.J.0.8.0. 2. 56; 180 KR. | 
| 
| 
| 
| 
| 
t 


Annotations -—Refd. Lauchestor v. Krewer (2 424), 9 Moore, 
©. BP. 688; Sprott v. Powell (1826), 11 Moore, C. P. 3085 | 
FKarlar v. Chesterton (1838), 2 Moo. B.C. CG. 330 3) Butt v. 
Fellowes (1843), 3 Curt. 680, 

803. ae ee. |--Twenty parishioners 
joined at a vestry in signing an order for the 
repairs of the church, & one of them, a church- | 
warden, paid the artificers, but the rate for re- | 
imbursing him was quashed :—Held : he could not | 
suc for contribution the persons who signed the 
order.-—-LANCHESTER v. FREWER (1824), 2 Ling. 
861; 9 Moore, C. VP. 688; 3L. J.0.8. C. P. 40; 
180 KE. RR. 345. 

Annotations ;—Apld. Sprott v. Powell (1826), 3 Bing. 478. 
Refd. Chesterton & Hutchins v. Farlar (1836), 1 Curt. 345. 
See, gencrally, Sub-sect. 6, UL. (¢), post. 

804. Vote by churchwarden against church 
rate for repairs—Repairs not prevented—-Whether 
ecclesiastical offence. |— At a vestry meeting called, 
by notice signed by the churchwardens for the 
purpose of making a church rate for the repair of 
the church, a resolution was moved & seconded, 
* That this vestry, considering church rates at all 
times bad in principle & particularly unjust in 
practice, & quite uncalled for at the present time, 
resolved to adjourn all further consideration of 
the subject for which it has been called, till 
this day twelve-months,” which resolution was 
carried :—Held: ono of the churechwardens, in 
having voted in favour of the resolution & against | 
the rate proposed, 2d. in the pound, was not 
guilty of any ecclesiastical offence, it not being 
averred that in consequence of the refusal of the 
rate, the church was still out. of repair.—CoorER 
v. WICKHAM (1839), 2 Curt. 303; 3 J. P. 802; 163 
K. R. 420. 
sinnotattons :—Distd. Steward ¢. Francis (1843), 3 Curt. 209. 

Folld. Francis ¢. Steward (1844), 5 Q. B. oxi. 

805. Chancel—-Promotion of criminal suit against 
lay rector.|—MorLey v. Leacrorr, No. 473, anie. 
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ECCLESIASTICAL Law. 


(c) In regard to Churchyard. 


806. Power to keep order in-— During divine 
sight ev v. PLANNER (1666), as reported 


in 2 Keb. 124; 84 1. ht. 79. enisee 
Annolations :—Mentd. Harticy v. Doors a oa3) ye 


Adey v. Theobald (1836), 1 Curt. 447 ; I 
p ; rth v. Terrington (1845), 13 

te W. St Canoe barbor (1872), 41 LJ. M. G. 137. 

807. Duty to maintain— Repair of footpath & 
fences.|—-WALTER v. MOUNTAGUE & LAMPRELL, 
No. 431, ante. 

808. Repair of wall— Whether faculty 
necessary.|—A contractor when rebuilding a house 
abutting on « churchyard unlawfully pulled down 
the churchyard wall for the purpose of obtaining 
for the lower windows of the house light & air from 
the churchyard, & rebuilt the house a few inches 
from the site of the old wall, & outside the church- 
yard. The rector & churchwardens, in order to 
vindicate their right to rebuild the wall, placed 
an iron screen of the same height as the old wall 
immediately opposite to the windows of the new 
house. On an application by the rector & church- 
wardens for a faculty to rebuild the wall :—Held : 
where a churchyard wall has been wilfully pulled 
down, or fallen down, it is the duty of the church- 
wardens to rebuild it, & if they do so without 
alteration no faculty is necessary, unless their 
right to rebuild it is in dispute.—ST. STEPHEN, 
(RecronR & CHURCILWARDENS) & 





' GROCERS Co. v. SUN FIRE OFFICE TRUSTEES (1883), 


Trist. 103. 

Sce, also, No. 855, post. 

809. Construction of new footpath.|—WALTER 
v. MOUNTAGUE & LAMPRELL, No. 431, ante. 

Disused burial ground--Duty to maintain.|— 
Sce BURIAL & CREMATION, Vol. VII, p. 551, No. 
284. 

——— Right of indemnity for costs of main- 
tenance.|—-Sce BuniaL & CREMATION, Vol. VII, 


i p. 551, No. 290. 


(d) In regard to Offertoriecs. 

810. Right to collect--Alms.]—-UutTcuins v. 
DENZILOE & LOVELAND, No. 773, ante. 

811. -}-— Upon an information under 
Ecclesiastical Courts Jurisdiction Act, 1860 (c. 32), 
8. 2, against resps., for unlawfully molesting applt., 
‘then being a clergyman in holy orders celebrating 
divine service ”’ in the parish church, the evidence 
was that applt., the incumbent, whilst engaged in 
collecting the offertory during the reading of the 
offertory sentences by another clergyman was 
obstructed by resps., who claimed as church- 
wardens the right of themselves collecting. The 
magistrates decided that resps. had not been guilty 
of the offence charged, inasmuch as applt. was not, 
at the tune he was so obstructed, * ministering 
or celebrating any sacrament or any divine service, 
rite, or office ” :-—Held; their decision was right ; 
the duty of collecting the offertory being a lay 
duty imposed by the rubric upon the ‘“ deacons, 
churchwardens, or other tit person ”’ of lower 
degree, ‘‘ appointed for that purpose.’”—Coupr rv. 
BaRBER (1872), L. R. 7 C. P. 893; 41 L. J. M. C. 
137; 26 L. T. 891; 20 W. R. 885; sub nom. Gore 
v. BARBER, CLARKE & Hopson, 36 J. P. 439, 

812. Refusal to deliver up—In churech— 
Whether ecclesiastical offence.]—(1) By the accus- 
tomed practice of a parish church, when collections 
from the congregations were made either at the 
morning or the evening service on Sundays, the 
collecting bags were brought after*the collection 
up to the chancel steps & placed in the alms dish 
there held by the minister for the purpose of 
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receiving the same & Placing them on the Com- 
munion Table. One of the churchwardens of the 
parish was charged in a criminal suit with having 
committed offences against ecclesiastical law in 
that during the time he held office he had at the 
morning service on one Sunday & the evening service 
on another Sunday vexatiously refused to place 
the bag in which he had collected money from 
the congregation in the alms dish in accordance 
with the above practice. At the hearing these 
charges were sufficiently proved :—Held: in so 
deviating from the practice in use in the matter, 
resp. had offended against the laws ecclesiastical, 
& he ought to follow such practice for the future 
unless otherwise ordered by the bishop. 

(2) Where collections for ordinary church ex- 
penses are made at the morning & evening services 
in parish churches, the churchwardens are the 
proper custodians of the moncys collected, & 
such moneys should be placed by them at a bank 
to an account in their joint names. 

(3) Semble : For unreasonably refusing to sign a 
joint cheque on such account for the payment of 
proper church expenses a churchwarden is liable 
to be articled in a criminal suit in the Kcclesi- 
astical Ct. --LlowiseL. v. HonprRoyp, [1897] P. 108. 
Latte :—Refd. Gordon ct, Hayward (1905), 21 TT. L. RR. 


813. Right to custody of —- Money not collected 
for church purposes.|—lhi. v. O'NEILL, Hie p. 
OLIVER (1867), 31 J. P. Jo. 742. 

Annotation :-—Consd. Howell v. Holdroyd, [1897] P. 198. 

814. Collection for church expenses.|— 
JIOWELL v. HOLDROYD, No. 812, ante. 

815. Control of —Alms collected in chapel -By 
incumbent & churchwardens.|—-MoyskEy v. IILuL- 
CoAT, No. 438, ante. 








816. —--- Alms collected at Holy Communion. | 
—MARSON v. UNMACK, No. 441, ante. 
817. --—— Alms collected at extra-legal services 


& meetings.|-—-MARSON v. UNMACK, No. 441, ante. 

818. Refusal to make proper payments —.- Lia- 
bility to criminal suit.|—JIowELL v. ilolpRoyp, 
No. 812, ante. 


(c) Leight of Indemnity. 

819. General rule.| —Churchwardens will be 
allowed their expenses for receiving & paying parish 
money.-—Btsuov v. EAGLE (1711), 10 Mod. Rep. 
22; 88 Ki. R. 607. 
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comrs. for the rates, & the want of parochial funds 
did not exempt them from that liability. 

(2) Semble: the churchwardens might compel 
a church rate to be made to reimburse themselves 
the ameunt of such assessment.—ILOPKINSON v. 
Puncniex (1848), 3 Exch. 95; 18 L. J. Ex. 6; 
12L. 1. 0O.8.178; 135. P. 30; 154 E.R. 771. 
alnnotation :-—-Apld. Mills v. Rydon (1854), 10 Exch, 67. 

hid church repairs.]-- See Sub-scct. 6, LI. (0) iv., 
ante. 

822. After accounts passed—Money expended 
on parish trust.|---Bill by a former churchwarden 
against: the parish officers, trustees of an estate for 
the poor of the parish, & forty inhabitants, to be 
reimbursed money laid out on account of the trust 
under an order of vestry, his accounts being passed, 
& an order made for payment. Upon demurrer 
a strong opinion was expressed against such a bill ; 
& as it} appeared not to be signed by counsel, it 
was ordered to be taken off the file, & pltf. to pay 
the costs.— -Frencu v. Dian (1800), 5 Ves. 547 ; 
3b ik. R. 735. 
elnnotation :—-Retd, Fell vo Charity Lands Official Trustee, 

{[L808) 2 Ch. 44. 

823. After vacation of office.| The ct. will not 
decree a rate to be made to reimburse a former 
churchwarden monies laid out, whilst in office, in 
pursuance of a vestry order.-—-LANCHESTER  v, 
‘THOMPSON (1820), 5 Madd. 43 50 1. BR. 795. 
aac ;-~Apld. Chesterton & Hutebios v. Farlar (1837), 

824. Right to lien on parish  books.]—Moss 
v. THORNILEY, No. 780, ante. 


1. Personal Liability. 

825. For goods ordered or work done -- Plan 
procured for new church.|- -BRrook », Gurst (1825), 
-cited in 3 Bing. 481, 4838, 485; 130 BK. RR. 500. 
stnunotation -—-Consd. Sprott v. Powell (1826), 3 Bing. 47%. 

826. ----- Goods supplied for use of poor.|-— 
Jn an action against five defts., as churchwardens 
& overseers, for goods furnished to the poor by 
their joint order, it is sufficient for pitf. to prove 
that they all acted as churchwardens & overseers, 
& signed orders for the delivery of the articles 


. furnished, although one of them = be only an 


820. By church rate.| - Brook v. Gursr (L825), | 


cited in 3 Bing. 481, 483, 485; 130 HK. RR. 599. 
Annotation :-—Refd. Sprott r. Powell (1826), 3 Bing. 478. 
821. —-—— Statutory liability---No provision for 


reimbursement.|-—(1) Under a local Act for more , 


effectually lighting, paving, etc., certain parts of 
W., by which Act the comrs. were empowered tu 
make rates & assessments in respect of any 


cathedral, church, chapel, etc., according to the | 


number of square yards of pavement or ground 


belonging to such cathedral or church, etc., & - 


to determine the same, * & the rates & assessments 


to be Jevied or assessed upon or in respect of any : 
‘2. LR. 1015; 23 L. J. Ex. 8053 23 LT. 0.8. 


other church, or any chapel, place of worship, 


hospital, school, or other public building, wall, : 


or void space of ground, shall be paid by the 
churchwardens, chapelwardens, trustees, or owncrs 


or proprietors thercof respectively ’? :—Held: the . 
churchwardens were personally liable to the . 


PART III. SECT. 7, SUB-SECT. 6.— 
H. (da). 


815 i. Control of—Alue collected in 
chal — By incumbent &° church- 
wardens.}—Alm» collected, whether ax 
the offertory or during divine service, 


| in a proprictary chapel, not. having a 
| distriet assigned to it, belong as of 
i right. te the rector of the parish in 
| Which the chapel Is situated, to 

' disposed of as he & the churchwarden 
shall direct, notwithstanding 14 & 16 
Vict., c. 72.— DOWDALL p. 


assistant overseer. Moncey advanced to the poor 
by the direction of an overseer, may be recovered 
as money lent to such overseer,- KIRBY — v. 
BANISTER (1834), 5 LB. & Ad. 10603; 3 Nev. & 
M. K. B. 119; 2 Neve & M. M.C. 1073; 3 1. J. 
M. C. 693 110 I. RR. 1088. 
atnnotation :—-Refd. Marsh v. Davies (1848), 1 Exeh. 668. 
827. - Contract by vestry.|-- KLENCK  v. 
FARIS, No. 884, post. 
828. For rates-—-Though no parochial funds 





available.|—JlorkKINSUN v. PUNCHIER, No. 821, 
ante, 
829. ----- ——-.}—A_ district church, erected 


under New Parishes Act, 1843 (c. 37), is not 
exempt from being rated under 50 Geo. 3, ¢. elxix., 
& the churchwardens are liable to pay the rate, 
although they have no parochial funds for that 
purpose. — MILLS v. RYDON (1854), 10 Exch. 67; 


221; 18 J. 2.6353 156 EB. Jt. 358. 

830. Visitation fees—- By custom. ---SukviARD 
v. PAYNE, No. 284, anle. 

831. —--— No church funds available.|—VirLey 
v. PIERTWEE, No. 285, ante. 


a eeunmediiamannadimeenmmmeamnenaten teal Fe ne te ee eet meee merrnmewes et sheen! 


(1364), 10 I. ,; X23. ---IR. 


PART Il. SECT. 7, SUB-SECT. 6. % I, 

f. For tacumbent’s salary --- Under 
free pow aystem. }--Where the free pew 
Mystem hes been adopted jn au 
Anglican church, & the voluntary con- 
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Sect. 7.—Constilution of the Church into parishes: 
Sub-sect. 6, 1., J. de K. (a).] 


a ee 
832. 





Costs of solicitor—Apart from special 
agreement.|—Where a churchwarden cmploys a 
solr. in respect of parochial affairs :—Held: he is 
personally liable unless he makes a special agree- 
ment to the contrary.— ROBINSON v. PRICE (1886), 
27. L. QR. 242. 

On promissory note—Signed ‘‘as church- 
warden,.’’|—-Sece AGENCY, Vol. I., p. 645, No. 


20658. 
J. Accounts. 


833. Duty to keep.|—-Every churchwarden is 
bound by law to keep an accurate account of the 
parochial funds during his continuance in office, 
& at the expiration thereof, to produce the same 
to his successors. Where this production of such 
accounts is delayed by the outgoing churchwarden, 
& no satisfactory excuse alleged for the delay, the 
ct. will enforce the production of the accounts, & 
visit the late churchwarden with a fine.--CHAMBERS 
v PARKER (1841), 6 J. BP. 277. 

834. Duty to produce—-Jurisdiction of magis- 
trates to enforce.|— It. ve Pecke (1663), 1° Keb. 
6743 83 H.R. 1120. 

835. ——-- Jurisdiction of spiritual court to 
enforce.| -The Ecclesiastical (Ct. has power to 
compel churchwardcus to deliver in their accounts, 
but has no jurisdiction to examine them,— 
Llooper v, Leacu (1784), 3 Doug. K. B. 434 3; 99 
E.R. 735. 

836, —--- ———-.]-- The Spiritual ('t. may com- 
pe the churchwardens to deliver in their account, 
out cannot aeecide on the propriety of the charges. 
Therefore, if they take any step after the recounts 
are delivered in, it is an excess of jurisdiction, for 
which a prohibition will be granted even after 
sentence. — LEMAN v. Gouury (1789), 3 Term Rep. 
33 100 KK. R. 424. 

Anseteatise =- Mentd. Gordon v. Hayward (1905), 21'T. L. BR. 


837. --—- To — successor--- Enforcement. |— 
CHAMBERS v. PARKER, No. 838, ante. 

838. Approval of account Commissary.] - -Ji. 
vw. PicKe (1663), 1 Keb. 574 3; 838 Is. R. 1120. 

839. —--— Jurisdiction of spiritual court -— 
Nature of account.|-— StykRor v. STOAKES (LU01), 
12 Mod. Rep. 0; 88 Ie. R. 1130, 





840. ---—— -—-—.] -ADAMN v. Rusu (1740), 2 
Stra. 1133; 03 1. RR. 1083. 

841. -——-  - -—-.| -Hooprr v. Leaci, No. 835, 
ante, 

842, —--- —---.| —LEMAN v. GouLry, No. 836, 
ante. 

843. —-- ----- After account allowed by 


vestry.| - NUTKINS v. ROBINSON (1727), Bunb. 247; 
145 HK. h. G62. 

844, —--—— --— ---—.]-- -After a churchwarden‘s 
accounts have been allowed by a vestry, the 
spiritual ct. will not: proceed against him to account 
on oath.--SNOWDEN ¢v, LIERRING (1780), Bunb. 
280; 145 H.R. 677, 

845. —--— ----— --- ~.|-—WAINWRHIGHT v. BAG- 
BHAW (1734), Cunn. 333 7 Mod. Rep. 208; Ridg. 
temp. 11. 653; 2 Stra. 074; Andro ll,n.; 04 KR. 
10453 sub nem. WAINWRIGHT v. BRADSHAW, 2 
Barn. K. B. 421. 

846. Right of inspection -Special reason must 
be alleged.|-—-Where a party applies for a mandamus 
to compel churchwardens to allow him to inspect 
their accounts according to Poor Relief Act, 1744 


(c. 38), he must. state some special reason for which | 


ee TO pe ee eee ee 


tributions of the congregation are the | 


no personal responsibility rests upon ; 


owe ee 


the churchwardens in respect of the ° 
only incans of meeting the expenses, i incumbent's salary ; 
their Hability to him is the extent to 


ECCLESIASTICAL Law. 


he wishes to sce the accounts.—R. v. CLEAR (1825), 
4 B. & C. 899; 7 Dow. & Ry. K. B. 393; 3 
Dow. & Ry. M. C. 438; 4L. 3.0.8. K. B. 533; 107 


KE. R. 1293. 

Annotations :—¥olld. Ex p. Briggs (1859), 1 E. & E. 881. Mentd. 
R. v. Wiltshire & Berkshire Canal Navigation Co. (1835), 
5 Nev. & M. K. B. 344; BR. v. London & St. Katharine’s 
Docks Co. (1874), 31 L. T. 588; R. v. St. George the 
Martyr, Southwark Vestry (1892), 61 L. J. Q. B. 398. 


847. -]—There is no general un- 
qualified right on the part of the ratepayers to 
inspect & take extracts from the churchwardens 
books of accounts. ‘To entitle a ratepayer to a 
mandamus to compel such inspection some special 
& public ground must be shown. 

Therefore, where the affidavit stated that the 
application had becn made bond fide, & for the 
purpose of enabling appct. & other parishioners 
& ratepayers to take part in the proceedings of the 
vestry, & that’ he & they might properly under- 
stand & act upon the business to be brought before 
it, & not for any unlawful or improper purpose 
or object :—Held: a mandamus commanding the 
churchwardens to permit appct. to inspect & 
take extracts from the churchwardens books of 
accounts ought not to be granted. --Ez p. BRigGs 
(1859), 1 I. & BK. 8813; 28 L. J. Q. B. 2723 120 
KK. R. 11415 sub nom. RR.» DAVENTRY (CHURCH- 
WARDENS), 33 L. T. O. S. 1343 23 J. P. 709; 5 
ae N.S. 1403 7 W. 2. 445. 
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48. —--— For parochial purposes only.]— The 
ct. will not compel purish officers to produce the 
parish books, for the inspection even if a 


parishioner, unless he show that it is for parochial 
purposes only that he desires the inspection.— 
Ri. v. OSMOND (1825), 4 L. J. O. S. K. B. 52. 

849. Authorised charges --Refreshment & visita- 
tion expenses.|—-As to the illegal expenses, I find 
bills to Dry & Morton for £14 for a parish feast, 
& another vear £17 for visitation expenses. Now, 
J} can understand that large expenses may be 
incurred by churchwardens who are living far off, 
& obliged to attend visitations, for necessary 
refreshments 5 but here they are distant only two 
niles & a half; & I do not think there can be any 
ground for this expense ; & as to the salary of the 
sidesmen I do not. see how that. is to be maintained ; 
but. as to the clothes of the clerk & sexton, whieh 
were ordered at a proper vestry, these, 1 think, 
may be legal charges, & so a moderate sum for 
drink to the bell-ringers (Stn H. JENNER Fust). — 
HORNCHURCH (CHURCHWARDENS) t. PLGOTT (L842), 
6 Jur. 608. 


ee ee ee ee eee we ee eee ee 


850. -—-— Salary for sidesmen.]:—HorNcHURCH 
(CHOURCHWARDENS) vt. Pruorr, No. 849, ante. 
51. —--- Clothing for clerk & sexton.]— 


| 

| 

| 

| JIORNCHURCHL (CHURCHWARDENS) v. Picgorr, No. 
| 849, ante. 

i 8652. -—-- Drink for  bell-ringers.] — Ilorn- 
| CHURCH (CHURCH WARDENS) v. Pigorr, No. 849, 
| ante. 

| 


A. Actions and Proceedings. 

(a) Actions and Proccedings by Churchiwardens. 

853. What actions may be brought—Trespass — 
Goods removed in time of pref cessors.}—(Church- 
wardens may maintain trespass for goods taken 
in the time of their predecessors. —ITLADMAN y: 
Rinuwoonp (1589), Cro. Eliz. 145; 78 E.R. 402. 
atnnotation :—Mentd. Dent +r. Prudence & Bond (1729), 

2 Stra. 852. 

854. Monument defaced.]—BisHorp & 
TURNER'S CASE (1619), Godb. 279; 78 E. R. 163. 

855. Chancery proceedings--To restrain 


ees ete ete ana 
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Which they reecive moneys whereout 
to pay his salary.—Daw v. ACKERILL 


the measure of I J 
(1898), 28 O. R.452 5 25 A. R.37.—CAN, 


Part III.—ConstirutTion oF 


pulling down of churchyard wall.]—A suit by the 
churchwardens of a parish to restrain a person 
from pulling down the churchyard wall is main- 
tainable : & the churchwardens, notwithstanding 
their office has ceased, may {ile a supplemental bill 
for the purpose of stating facts occurred since the 
filing of the original bill, & may join their successors 
as co-pltfs. with them in the supplemental suit. — 
MARRIOTT v. TARPLEY (1838), 9 Sim. 279; 7 
LL. J. Ch. 245 3 2 Jur. 464; 59 BK. R. 365. 

Annotations :-—Reld. St. Stephen, Walbrook (Rector & 


Churchwardens) & Grocers Co. v. Sun Fire Offlee, Trustees 
(1883), Trist. 103 ; Batten »v. Gedye (1889), 11 Ch. D. 507. 


856. Recovery of money from prede- 
cessors—Though not immediate predecessors. ]— 
Churchwardens de facto may maintain an action 
against. a former churchwarden, for money received 
by him for the use of the parish, though the validity 
of the election of pitfs. to the office be doubtful, & 
though they be not the immediate suceessors of 
deft.—TURNER v. Baynes (1795), 2 Hy. BL. 559; 
126 E. R. 702. 

Annotations :-—Mentd. Lurant. rc. Scadding (1849), 13. Q. B. 


706; Mons vo. Thornley (1856), 27 L. ‘T. OS. LOLs Wilkin- 
son v. Verity (1871), lL. ROG. BL 206, 





857. ~—— ———.]- -AsTLis ve THOMAS, No. 631, 
ante. 
858. ——— Ejectment —- Lands held in trust for 


general parochial purposes—-Borough corporation 
also trustees.| --Where lands have been held jointly 
by the churchwardens & overseers of a parish & 
by the corpn. of a borough in which it lies, the latter 
holding as trustees, not on any special trust but for 
general parochial purposes, the churchwardens & 
overseers nay bring ejectment for such lands as 





mm rr en rw ee ee eee. 
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vested in them by Poor Relief Act, IS1M (ce. 12), | 


s 17.—DoE d. HDNEY v. BENHAM, Dok d. KDNEY 

v. BILLET?T (1845), 7 Q. B. 9763 lt I. J. Q. OB. 

342, 343; 51. T. 0. 8.408; 10 J. P. 38, 393 9 

Jur, 662; 115 BK. 1. 756. 

Annotations :—Consd. Rumball +. Munt. (1816), 10 Jur. 439. 
Refd. St. Nicholas, Deptford (Churehwardens) v. Sketchley 
(1846), 17 Lu. J. M. GC. 17. 

59. Right of action by one barred — Whether 
both barred.| —The vestry clerk of a parish, upon 
his appointment by the vestry to the office, was 
told that it would be part of his duty to collect 
the church rate & poor rate, & to apply them as his 
yredecessor had done. 
instructions, & in accordance with a= practice 
which had prevailed in the parish for fifty or sixty 
years, the vestry clerk applied a portion of the 
money arising from a church rate made in pltfs.’ 


year of office as churchwarden to the payment of | 


certain parochial charges not legally payable out 
of the church rate :—/feld: inasmuch as one of 
the churchwardens was aware of the manner in 


In pursuance of these , 


~—— -— ——. 
— ae 


-_— —_— 


which the money was about to be disposed of 5; he 

having previously filled the office of overseer, & | 
also of auditor of the parish accounts: & did not | 
object, the two were precluded from suing the | 


vestry clerk for this misapplication of the rate.— 
CoovEr v. LAW (1359), 6 C. B. N.S. 5023; 28 
L. J. C. P. 282; 5 Jur. N.S. 1265; 141 E.R. 552, 
860. Right to institute proceedings in spiritual 
court—Ecclesiastical offence by parson.|—JONES 
v. BANGOR (BP.) (1671), Return of Appeals before 
the High Court of Delegates, No. 63 (Parliamentary 
Papers, 199, April 3, 1868), cited in 3 Q. B. DL. 

p. 771. 
(1878), 3 


“innotations :-—~Consd. Martin rr, Mackonochie 
DD. 730; Mackonochic v. Penzance (1881), 6 App. 


Q. B. 
Cas, 124, 
861. ——-._ ———.] — BurpDER v. SPEER, No. 1356, 
post. 
PART III. SECT. 7, SUB-SECT. 6.— 
e a e 
870 i. Parties—Substilulion of new 
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' complainant. 
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862. ——-- Against predecessor— Acts done 
ratione officli.|-—Bisuop & TURNER'S CASE (1619), 
Godb. 279: 78 BE. R. 163. 

863. Proof of right to bring action.] — Qu. : is 
acting as churchwardens sufficient to prove their 
official title, so as to maintain ejectment. ?—-DoE d. 
Burr v. Barnes (1845), 5 L. TT. O. S. S13 Y 
J.P. Jo. 263, 

864. Where validity of appointment disputed.! — 
TURNER v. BAYNES, No. 850, ante. 

865. In whose name proceedings taken — Cer- 
tiorarl.| -- A notice of an application for a certiorari, 
signed by an attorney on behalf of appets, :-— 
Held: a yood notice within 13 Geo. 2 (e. 18), 8.5 3 
& where appets. were the churchwardens & over- 
seers of a parish, it was unnecessary that. it should 
give their names.-—R. 7. SOLLY (1810), 0 Dowl. 
115; Woll. 6; 45. P. 740. 

_Innotations -——-Gonsd. Roo. Westmoreland 37. (1883), L 
re & L.178. Mentd. R. vr. Sevonoukes (1845), oO 3. 2. 
866. Effect of vacating office —On right to bring 

action.| —Churchwardens cannot commence a suit 

in their own names after their year is: expired. 

But if commenced within, they may proceed in it 

after.—DENT + PRUDENCE (1729), 2 Stra, 852 5 

O3 Ih. LR. S03. 

-{nnotetion :-~-Refd. Marriott «. Tarpley (1838), 9 Sim. 270, 


867. ——~ On right to file supplemental bill.} — 


' MARRIOTT v. TARPLEY, No. $55, ante. 


868. Partles——- Whether one can sue alone.| — 
Gi., one of the churchwardens of a parish, instituted 
a suit for chureh rate in the names of himself & F., 
the other churchwarden, A proxy was first filed 
for Gi. only, & if was deelared that. EF. proceeded 
no further with the suit. A subsequent proxy 
was filed, purporting to be for both churchwardens, 
but signed by @. only. Deft. appeared all along 
under protest, on account of the non-joinder of I, 
who in fact had nothing to do with the suit :-- 
Held: one churchwarden cannot sue alone. Ho 
had no implied authority to give a proxy for the 
other, or to join him in a suit. Nor ean the ct. 
compel or dispense with the joinder of the unwilling 
churchwarden. -- FRY & GREATA 2. TREASURE 
(1865), 2 Moo. P.O. OC. NLS. 5805 TL EP. Was 3 
290 J. VP. 1473 1) Jur N.S. 2055 13 W. RAT; 
1 kK. OR. 1008, P.O. 3 sub nom. GaEATA v, 
TREASURE, 5 New Rep. dS, 
wlnnotations: -Apld. Hitehings o. Condingley (1868), 1. RR. 

BAL & HUGS. Bolld. Fowke ¢. Perimgton, LOEty 2 Ch, 


- gJoinder of new churchwarden. - 
After issue of inhibition.| Complainant) in) the 
matter of a representation under Public Worship 
Regulation Act, 1874 (c. 85), in which the incum- 
bent. of a parish church was the party complained 
of, was at the time of the making of the representa- 
tion one of the churchwardens of the parish, & 
continued in his office as churchwarden until after 
an inhibition had issued in the suit inhibiting the 
incumbent. from performing divine service within 
the dioeese. Subsequently to the issue of this 
inhibition another person was elected as church- 
warden in the place of complainant, & complainant 
ceased to reside in the parish. Afterwards the 
newly appointed churchwarden applied to the ct. 
by motion for leave to intervene in the suit or to 
be substituted as party thercin in place of the 
The ct. refused the motion.-~PEnR- 
KINS v. ENRAGHT (1881), 7 PP. D. SL. 

870. - -— Substitution of new churchwardens.| 


| —JTARRIS v. PERKINS, No. 1480, post. 


churchwarder. t.-—-A 
_ the churechwardens, 
progress of the sult the churchwardons | partios. 


bill was filed by | were changed at the vestry meeting ; 
& during the > the now churchwardens were not mada 
The sult not belnug brought 


294. ECCLESIASTICAL LAW. 


out of office the decree was prayed against their 


Sect. 7.—Conslitution of the Church into parishes: 
¢ (b) & L.; sub-sects. 7 & 8, | successors.—BATTILY v. COOKE (1692), 2 Vern. 

1 

| 


Sub-sect. 6, EK. (a) 
A. (a).] 


eet eee rh 


262; Prec. Ch. 42; 23 LE. R. 770. 

871. —-— Separate churchwardens for township | _883. Acts of predecessors in discharge of 
& remainder of parish-—Action in respect of town- | Office.|—-A.-G. v. BARKER (1843), cited in Hals- 
ship funds.]—Astie v. Thomas, No. 634, ante. bury’s Laws of Iingland, Vol. XI., p. 466. 

8 











72. ——— Lands held jointly by parish officers 884. Remuneration of surveyor instructed 

& borough corporation as trustees for parish.|— | by vestry.]—Plitf., a surveyor, who, at the request, 
Dor d. Epnry v. BENHAM, DoE d. EpNEy ». | 28 he alleged, of the vestry of a parish in the City 
BirLetrrT, No. 858, ante. of London, had performed certain services in con- 
873. —-— Whether by one alone — Action for | nection with opposition to bills before Parliament 
subtraction of church rate.}|—Fry & Greata v. | for the construction through the parish of under- 
TREASURE, No. 868, ante. ground railways which threatened the safety of 
874. —--.]| — FowkeE v. BERincTon, No. | the parish church, brought an action against the 
1886, post. churchwardens & overseers, in their capacity of 
875. Abatement-—-Churchwarden ceasing to hold | churchwardens & overseers, for remuneration :— 
office.|—-DEent v. PRUDENCE, No. 866, ante. Held: (1) no such action would lie against the 
876. ——— Churchwarden instituting suit ceasing | churchwardens & overseers; (2) on the facts, 
to be parishioner.]—ITArris v. PERKINS, No. 1480, | there was no evidence of any promise to pay pltf. 
posal, for his services.—KLENCK v. FARRIS (1004), 69 


877. Compromise — Release by one—Whether J.P. 41; 31. G. R. 89, C. A. 
valid.|—A prohibition may be awarded after 885. Nature of proceedings —Criminal pro- 
sentence in the spiritual ct., as if a simoniacal | ceedings in ecclesiastical court—For breaches of 
bargain of an advowson be pretended in the | ecclesiastical law.) — RAWLISON v. MEDWIN & 
spiritual ct., a prohibition lies. No prohibition | Hurst (1852), 19 L. T. O. 8. 375. 
lies where in a suit for a legacy it is pretended that 886. Parties— Whether all necessary parties— 
the testator was idiot or non compos mentis. It | Goods ordered by one only.|—Whcere goods were 
does not lic in any suit the cognisance of which | ordered by one of two chapelwardens for the use 
belongs to the spiritual ct.; as where they reject | of the church :—eld: the warden giving the 
a matter not proved by two witnesses. If two order might be sued separately, without joining 
churchwardens sue A. in the spiritual ct. for | his brother officer—SuAw v. HisLop (1824), 4 
repairs & one of them releases, it will not avail , Dow. & Ry. K. B. 241; 21. J. 0.8. K. B. 168. 
him, for it belongs to the parishioners. This | Annotation :—-Refd. Ttitchings vr. Cordingley (1868), L. R. 3 
release also is worth nothing in our law. No pro- | 4: & B11. 
hibition shall be awarded where the ae case | 
belongs to their cognisance, but all incidents to 
it, shall be determined by their law (per Cur.).— 
Anon, (1005), Jenk. 305. 


—_—— — 


| 
| 
| 887, —--- ——- Ecclesiastical offence alleged 
| against one—Offence committed in official capacity. | 
| —-Where an ccclesiastical offence is alleged against. 
a parishioner who is also churchwarden, it is not 
See, also, No. 751, ante. necessary to make his co-churchwarden a co-deft., 
878. Costs—Recovery from successors.]|—Rap- | although from the tenor of the charge, it appears 
NOK PARISH IN WALES (1718), 2 Eq. Cas. Abr. | that the alleged offence was committed in_ his 
203, pl. 38; 22 I. R. 173. official capacity.—ADLAM v. COLTHURST (1867), 
879. ——— -—--.]— CHAMBRES v. JONES (1850), | 386 L. J. Eccl. 14; 15 L. T. 635; 31 J. P. 295; 
6 ixch. 220; 101. J. Ex. 230; 151, T. 0. 8. 93; | subsequent proceedings, L. R. 2 A. & EB. 30. 
15J3.7P.164; 155 KH. RR. 08. ' 888. Cause of action arising in discharge 
Annotation :—--Refd. Penfold +. Wost (1864), 9 L. T. 650. ' of office—Joinder of successors. ]—A.-G. »v. BARKER 
Petition for investment of fund in court —-Pro- | (1843), cited in Lalsbury’s Laws of England, 
ceeds of sale of parish lands.| —- See Compunsory | Vol. XL, p. 466. 
PURCHASE OF LAND & COMPENSATION, Vol. XI, | 889. Effect of vacation of office — Non-per- 
p. 250, No. 1535, , formance of duties.|—BaTTILy ». CooKE (1692), 2 
‘+ Vern. 2623 Pree. Ch. 423; 23 BE. R. 770. 
| $90. -—- Jurisdiction of court to pronounce 
| decree.|— An information filed against. church- 
| wardens, vontinatim, will not prevent the ct. 
| making a decree, though one of them had ceased 
| to hold the office at the time it was made.—-A.-G. 
881. -—— Money had & received — Money paid ! », SALKELD (1853), 16 Beav. 554; 22 L. J. Ch. 
over before action brought.|—An action for money | 741; 21 L. T. O. 8. 30; 17 Jur. 173; 51 E. R. 893. 
had & received cannot be maintained against a | 8914. Previous disobedience to mandamus 
churchwarden to recover back dues, which, pre- , —Whether liable to peremptory writ.|—lIi. v. 
vious to the commencement. of the action, had been ; ALLEN, No. 698, ante. 





(b) Actions and Proceedings against Churchwardens: 


880. When action lies— Release of right of 
a raat one.|-— STARKLY v. BERTON, No. 
rT, ante. 





Annotation :-— Mentd. Gray v. Gutteridge (1827), 3 C. & P. 40, 
See, generally, Contract, Vol. XII., pp. 552, 
653, Nos. 4587-4508. 
882. -—— Non-performance of duties by prede- 





paid over to the treasurer of the trustees of a i See, also, No. 883, ae; No. 893, post. 
chapel.~—I]ORSFALL v. TTANDLEY (1818), 8 Taunt. | _ 892. Costs— Action dismissed as vexatious.]— 
136; 2 Moore, C. P.5; 129 BE. R. 384. | LEWIS v. JAMES (1754), 1 Lee, 612; 161 E. R. 224. 


893. Whether recoverable after office 

: vacated.|—An action was brought to recover pos- 
session of certain premises in the occupation of A., 
to which the parish of B. claimed title. A vestry 
essors. |— Bill 7 Sia churchwardens, because they | of such parish being held upon the subject, they 
efused to make a rate for reimbursing pltf. | resolved that the action should be defended by an 
r ccording to a vote & order of vestry. They being attorney, who defended it accordingly, & judg- 
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to a hearing within the time required i action against two churchwardens, b 

by the practice :—eld: ai not/ce PART Il, eee a 6.— | name, describing them as ‘“‘ the church 
to dismiss tho bill served on pitfs.’ panies | wardens of Christ’s church in the 
solicitor wan rogular.—McPEKTERS vw. | gs. When action lies—Contrart by | village of W.”* etc., for the use & 
Thaxon (1870), 3 Ch. Ch. 84.—CAN, | previous churchicardens.}—Upon an | occupation of a house rented by the 
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ment was ultimately given for pltf., but long after : 
the parish officers who were in office at the time of 
the resolution had gone out of office. Upon an 
application for a rule calling upon such parish 
officers to pay the costs :—Held: ae, were not 
liable.—FIELD v. MERRISON (1863), 7 L. TX. 754 ; 
27 J.P. 1193 11 W. R. 473. 


L. Duration and Vacation of Office. 


894. Duration —Until successor sworn In.] — fl. 
vw. Marstit, No. 746, ante. 

, -] — A churchwarden remains in 
office till his successor is sworn in.—DOoE d. 
TOWNSEND v. MACE ce) 3 Jur. 628. 

896. -]}— On an information for not 
signing the jury lists pursuant to Juries Act, 1825 
(c. 50) :—Held: an outgoing churchwarden, whose 
year of office had expired, continucd in office until 
his successor was not only clected, but had made tho 
declaration substituted for the oath by Statutory 
Declarations Act, 1835 (c. 62), s. 9.—BRAY ». 
SoMER (1862), 2 B. & S. 374; 31 L. J. M. C. 135; 
GCL. 1. 49; 265. P. 279; 8 Jur. N.S. 7163 10 
W. RR. 354; 121 BW. R. 1113. 
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Annotations :—Folld. Lane t. Norman (1891), 61 L. J. Ch. 
149. Refd. Kdney & Lunn ¢. Smallbones pit hou), 21 
L. T. 506: Meyers v. Hennell, (1912) 2 Ch. 256, 


897. .J—A_ churchwarden elected for 
one year continues to act after the termination of 
the year of office, not only until another has been 
elected to take his place, but until all necessary 
formalities have been observed, such as_ the 
swearing in after clection (NortH, J.).-—LANE ¥. 
NorMAN (1891), 61 L. J. Ch. 1493; 66 T2 T. 83 ; 
40 W. RR. 268. 

Annotations -—Mientd. Pottle r. Sharp (1896), 65 Ta. J. Cn. 








908; Meyors © Hennell, (1912) 2 Ch. 256; Tarries «. 
C ‘rawfurd, [1918] 2 Ch, 153. 
898. ——— Custom.|— (iiBBs v. Fiiant, No. 605, 


ante. 

899. Vacation—By removal—Power of parish- 
ioners to remove.]—(1)A churchwarden, fr om office, 
is bound to keep the old edifice in repair. Ile 
cannot buy a new bell, or build gallery, or make 
any addition, & he does not want authority of 
parishioners for those repairs any further than by 
their election of him to oflice, nor can parishioners 
object the repairs improvident ;_ if they are injured, 
it is by the indiseretion of their own choice. They 
may remove the churchwarden by proper applica- 


| 


ne 
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tion to the ct., but they cannot refuse to in- | 


demnify 
repairs, other articles of expense, wine for sacra- 


visitation (per Cur.). 

(2) A vestry, to authorise churchwardens to 
make repairs, 
GAUDERN v. SELBY (1799), 1 Curt. 394 ; 
135; affg., 3 Curt. 272, n. 

Annotations :—As to (1) Consd. Veley & Joslin v. Burder 

1837), 1 Curt. 372. Refd. Gosling v. Veley (1853), 4 

L. Cas. 679. As to (2) Refd. Veley v. Burder (1841), 

12 Ad. & El. 265; It. v. Thomas (L342), 6 Jur. 1122. 

Generally, Mentd. Veley v. Gosling (1843), 3 Curt. 253. 

900. What operates as 
Whether non-residence.|—SrEPHENSON v. LANG- 
STON (1804), 1 Hag. Con. 379; 161 HK. R. 588. 


Annotations :—Reld. Harrison v. Barrett (1876), ‘Erist. 43; 
R. v. Cree (1892), 67 L. T. 556. 
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previous iy aoied Ss for the rector : 
ate (1) under 3 & 4 Vict., ¢. 74, 
. 6 the action was properly brought ; 
@) the taking of the premises & 
occupation by the clergyman under the : 
previous churchwardens, with the 
sanction of the vestry & defts., was . 
sufficient to bind them as church- 
wardcns.--MAYNARD v. GAMBLE (1863), | 
13 C. P. 56; diald. BRATY v, GREGORY, | 


28 0. i 60, —CAN. 


A 


18590, 


him for sums actually expended in ; 


is not necessary (per CUuR.).--- | 


termination -- . 


PART III. SECT. 7, SUB-SECT. 7. 


h. Church of Irelund--! *roprielary 
church—— Appointment of Sideamen., |-— 
proprietary church 
& endowed by a lease & a d 
endowment & trust made in the year 
In 1913 the registered vestry- 


7 ‘ish clerk ‘| 
ment, sweeping of the church, attendance on — Sa ea is cleeted by. the 


' parson proceed in the Ecclesiastical Ct. to deprive 
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901. -|—(1) Proof that a party 
holds the office of churchwarden is prin facie 
evidence of his having been lawfully appointed, 
even where the question turns on his title to the 
possession of land in his capacity of such church- 
warden. 

(2) Semble: a churehwarden who, during the 
continuance of his office, ceases to reside in the 
parish, does not ipso facto cease to be church- 
warden, although it is a good ground for appointing 
another in his place-—GANvILL v. Urrina (1845), 
9 Jur. 108]. 

902. ——— To hand over parish books-—Enforce- 
ment.|—A mandamus will not lic to the old church- 
wardens to deliver the parish books to their 
successors.—R. v. STREET & SrrRAND (1722), 8 
Mod. Rep. 98; 88 EK. RR. 77. 

Duty to render accounts.|— See Sub-scct. 6, 
J., ante, 

03. ——— Effect of — Liability for non-per- 
formance of duties-—Presentment.|-—No prohihi- 
tion will issue to the Spiritual Ct. for citing church- 
wardens, after the expiration of their year of 
oflice, to make a presentment by virtue of their 
oath of office. —ANON, (1677), 1 Kreem. K. B. 200 ; 
8) In. R. 210. 

On right of action.|]-—Scce No. 860, 
ante, No. 1480, posi, 




















Sun-sect. 7.—SIDESMEN. 

904. Payment of salary---Whether allowed.|— 
TIORNCHURCHL (CHURCIIWARDENS) v. Praorr, No. 
S410, ante. 

905. —- — ——— Out of church rate.| -— Charges 
for “ sidesmen, their salary & gowns,”’ for ringers, 
& for insurance, are admissible items in a church 
rate, if the vestry assents to the estimate which 
includes them at the time the church rate is 
granted.—RAND & GRIMWADKE v. GREEN & GREEN 
(1860), 6 Jur. N.S. 303 3 subsequent proceedings, 
9. B. N.S. 470. 


wan <2 5 tee 


Sub-sect, 8.—-PARISH CLERKH, SEXTONS, AND 
ORnGANISTS. 
A. Parish Clerks. 
(a) Nature and Tenure of Office. 
906. Whether temporal or spiritual.| — The 
temporal ; & where 
parishioners, if the 


him, a prohibition will be granted.—CGaupyrs 
CAsK With NEWMAN (L6LL), 2 Brownl. 38; 123 
Id. RH. 802 3 3b nom. PARISH CLERK, 13 Co. Hep. 70. 


Annotationa :---Apld. Vitts Bi Evans (1738), 7 Mod. Rop. 
251. Folld. Lawrence v. Edwards, L1891) 2 Ch. 72. 
Mentd. re ”, re (1694), Skin, 447; Davis v. Nichols 
(1868), 


907. —— |The office of parish clerk is a 
temporal, not a spiritual function.—WALLLPOOLR’s 
Case (1624), Benl. 142; 73 i. RR. 1012. 

Annotation :-—Refd, Peak v. Bourne (1732), 2 Stra. 042, 

908. }—-A parish clerk is a_ spiritual 
officer, & the the spiritual | ct. ct, may deprive him for a 


ee 
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men ee en Ot the chnrch appointed salx 
of the ir namber to be sidesmen :-— 
Held: no power to appoint xidosmon. 
| wan given by Uhe constitution of tho 
Church of Ireland, or the trust deed, 
or the Church Bullding Acts, & the 
election of the sidesmen was vold.— 
afar ©. RICHARDSON, [1914] 1 


t. $44.—IR. 
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Sect. 7.—Constitution of the Church into parishes: 
Sub-sect. 8, A. (a) & (b).] 

temporal offence.—TOWNSEND v. THORPE (1727), 

2 Ld. Raym. 1507; 2 Stra. 776; 92 KH. R. 479. 

Annatations :~-Expld. Speak rv. Born (1731), 1. Barn. K. B. 
450: Peak o. Bourne (1732), 2 Stra, 942. . Barton 
”, Ashton (1753), 1 Lee, 3505) Free o. Burgoyne (L826), 
6B & CC. 400: Burder vr. - --~ (1844), 3 Curt. $22, Folld. 
Lawrence v. Edwards, [1891] 2 Ch, 72.  Beld. Newcam 
«. Higgs (1730), 1 Barn. K. B. 412; Middleton v. Croft 
(1736), Cunn. 55; Free», Burgoyne (1828), 1 Dow. & Cl. 
115; Grace v. Oxsory (Lord Bp.) (1848), 4 Cox, C. C, 159. 
Mentd. Mackonochie rv. Penzance (1881), 6 App. Cas, 424, 


909. ——.|]—-(1) Prohibition to suit in the 
spiritual ct. by a clerk of a parish for fees. 

(2) He is a temporal officer (per CuR.).—PItTTs 
® KVANS (1739), 2 Stra. 1108; 7 Mod. Rep. 254 ; 
Barnes, 428; 93 E. R. 1063. 


Annotation :— Aa to (2) Folld. Lawrence «. Edwards (No. 2) 
(1891), 64 L. T. 343. 


910. ———.] — TARRANT v. ITAXny, No. 968, 
post. 
911. »}— The oMee of parish clerk is a 





temporal office; & although appointed by the 
minister if removed by him without sufficient 
cause, a mandamus will lie to restore him.—R. v. 
WARREN (1776), 1 Cowp. 3703; 98 E.R. 1135. 
Annotation :—Expld. kr p. Raumshay (1852), 18 Q. B. 173. 
912. »|}— The office of parish clerk is a 
temporal office.— LAWRENCE v. HDWARDS, [1801 
2 Ch. 723; 601. J. Ch. 383635 64 1. T. 3483 38 
W.WR. 4113 previous proceedings, [1891] 1 Ch. 144. 





913. ---- ~ Mode of nomination.}—(1) A parish 
elerk may execute the office without licence of the 
Ordinary. 

(2) Que: whether a temporal or as spiritual 


officer. 
Whether the clerk comes into his office by the 


nomination of the parson, or by the clection. of; 


the parish, the office must be considered the same 
in one case as in the other (per Cur.). 

(3) Que: whether he can appoint a deputy.--— 
PRAK v. BOURNE (1732), 2 Stra. 042 3 2 Lee, 587; 
93 KH. OR. 9563 sub nom. Peat v. Birr, Fitz-G. 
272s sub nom. Speak v BoRN, 1] Barn. K. B. 877, 
460: 2 Barn. K. 3B. 52, 1953 sub nom. BEACH v. 
BouRN, Kel. W. 219. 
alnnotations -— As to (2) Consd. Lawrence vr. Kdwards, [1891] 

2h. 72. Aa to (3) Consd. Nichols rv. Davis (L868), L. RR. 

4(. P80. Refd. Pindar rv. Barr (1854), 1 Jur. N.S. 205. 

014. ——.| —-(1) A proceeding against. a 
parish clerk for deprivation, ought to be plenary, 
& by articles. 

(2) If a parish clerk is nominated by the 
parishioners he is a temporal officer, whereas if 











1¢ is nominated by the inéumbent, he is a spiritual : 


officer.—BARTON v. ASHTON (1753), 1 Lee, 350 3 
16] K.OR. 1205 subsequent proceedings, 1 Lee, 
4603 (1754), 1 Lee. 533. 

See, also, Nos. 942, 044, post. 

915. Tenure.J—ANON. (1713), No. 658, ante. 

916, ——.]—The office of parish clerk is prima 





ECCLESIASTICAL LAW. 


918. ——.]—-R. v. Over (INHABITANTS) (1773), 


Burr. S. C. 746. 
Annotations :—-Consd. R. 
795. Mentd. R. v. Lew (1828), 

R. vr, Ossett (1851), 16 Q. B. 975 


919. --~- Whether ‘‘ annual office ’* — Within 
Poor Relief Act, 1691 (c. 11).|-—-The office of 
parish clerk in K. being vacant, the pauper began, 
& continued for ecleven years, to perform the 
duties, for which he received a yearly salary from 
the parish. It did not further appear how he 
came into the office. The appointment was in 
the vicar :—Held: as the pauper was not even 
colourably appointed or chosen, he did not by his 
service as clerk, execute an office within the 
parish so as to gain a settlement under Poor 
Relief Act, 1691 (c. 11), s. 6. 

Qu. : whether the place of parish clerk be a 
‘public annual office or charge”? within the 
above statute.—R. v. STOGURSEY (INHABITANTS) 
(1831), 1 B. & Ad. 705; 9 L. J. 0.8. M. C. 48; 
109 K. It. 982. 


Annotations :-~-Conad. R. v. Ossett (1851), 16 Q. BB. 975. 
Refd. Wt. v. Clixby (1832), 4 18. & Ad. 153. 


920. —-— ——--,|-— The curate of a dis- 
trict church in the township of A., established 
under Church Building Acts, 1818 (c. 45) & 1819 
(c. 134), dismissed the clerk of the district church, 
& appointed T. in his stead. 'T. continued to act 
as such clerk for cight years, with the full know- 
ledge of the vicar who, during that time, held the 
cure of the parish in which part of the district 
lay. At the time of the appointment, the vicar 
denied the power of the curate to appoint, but he 
took no further or subsequent objection. On 
appeal against an adjudication of T.’s settlement 
in another township :—Held: the office was a 
public annual office within Poor Relief Act, 1691 
(c. 11), & T. acquired a settlement in township A. 
-—h, v. Osserr (INHABITANTS) (1851), 16 Q. B. 
975; 4 New Sess. Cas. 663; 20 L. J. M. C. 205 ; 
Wi. T. O.S. 7435 15 J. YP. 408; 15 Jur. 823; 
117 BK. BR. 1155. 

SL aa Jackson vv, Courtenay (1857), 8 


R. v. Stogureey (1831), 1 B. & Ad. 
3 Man. & Ry. K. B. 369 ; 
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921. —--— -——- Parish constituted under Church 
Building Acts.|—Pltf. was appointed to perform 
the duties of parish clerk of a chureh in a parish 
constituted under Chureh Building Acts, 1818 
(c. 45) & 1819 (c. 184), & he was paid a weekly 
salary in addition to fees:—Held; he was a 
parish clerk within Church Building Act, 1818 
(c. 45), 8s. 29, & his office was an annual one.— 
BAILEY 1 HDMUNDSON (1909), 25 T. L. R. 681. 

Whether ‘‘ Incorporeal hereditament ’’ — With- 
in County Courts Act, 1846 (c. 95), s. 58.|— See 
Country Courts, Vol. XIIT., p. 480, No. 300. 

922. Whether assignable.]— N., having been 
appointed parish clerk of the parish of Manchester 


' before the passing of 13 & 14 Vict. c. 41, purported 


facie an office for life, & does not require assess- | 


ment.—MIDDLESEX ELECTION CASE (ASHFIELD) 
(1804), 2 Peck. 8&8, 
afnnotations :-—-Mentd. Copland +. Bartlett) (1848), 2 Lut. 

Reg, Cas, 102 ; 

2825 Roe. Dymock, [1915] 1 K. B. 

017. Nomination by cnc es 
clerk nominated by the parson is in 
gains a settlement.—--GATTON PARISH ¢. MLLWICH 
Pakisu (1712), 2 Salk. 536; Foley 123; 91 E.R. 
4553 sub nom. GaTton & Mitwicn (INHABITANTS), 
Fortes Rep. 239. 

«innotations :-—Consd. R. vr. Stogursey (1831), 1 B. & Ad. 

705. Apld. R. ¢. Bobbing (1838), 6 Ad. & El. 682. Refd. 

Anon, (1713), Sess. Cas. K. B. 123) Townsend r. Thorpe 





Parish 
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or life, & | church then being in office, or any of them; & 


to assign by deed his office of parish clerk to D. 
By 18 & 14 Vict., c. 41, 8. 6, an Act passed for 
subdividing the parish of Manchester, it was pro- 


. Vided that there should be paid to the rectors of 


‘them to the persons entitled. 


da.‘ having sued the rector of one of the 


(1727), 2 Ld. Raym. 1507: Peak or. Bourne (1732), 2 
Stra. 042. Moentd. Stone Parish v. Kniver Parish (1725), | 
Sess, Cas. K. B. 158. 


the new parishes for marriages, churchings, & 
burials, the fees usually payable at the parish 


‘church during the continuance in office of the 


chaplains, minor canons, & clerks of the pérish 


that the rectors should pay same to one of the 
chaplains or minor canons, who should distribute 
All the chaplains 
& minor canons had ceased to hold office. N. 
arishes 
created under the Act for his portion of the mar- 
riage fees :—Held: (1) the office of parish clerk 
could not be assigned, & N. was, therefore, still 


Part III.—ConstituTIoN oF THE CHURCH OF ENGLAND. 


the parish clerk ; (2) the mode by which the fees 
received by the rectors were to be paid to the 
parties entitled was only machinery appointed by 
the Act for the purpose, & there being no chaplains 
or minor canons remaining through whom it 
could be carried out, N. was entitled to recover by 
action from the rector the amount duc to him.— 
NICHOLS v. Davis (1868), L. R. 4 C. P. 803 38 
L. J. C. P. 127; sub nom. DAVIS v. NICHOLS, 17 
W. R. 291. 


(b) Appointment. 
923. Form of appointment— Whether deed 
necessary.|—ANON. (1774), Lofft, 434, 98 HE. Rh. 


924. Se ——..| eee ANON. (17 13), No. 658, 
ante. 
925. —— — --—.] — Pauper, upon a vacancy of 


the offices of parish clerk & sexton of B., was 
requested by the rector to perform the duty of 
clerk for a Sunday, which he did; & the rector 
afterwards said to him, ‘' I shall appoint you my 
regular clerk & sexton, & to follow me in marriages 
& funerals.’ Pauper accordingly entered upon 
the office. Soon afterwards, two parishioners 
objected to what the rector had done, who 
answered that he should persist. The parish were 
in the habit of paying a salary to the parish clerk 
& sexton ; the overseer refusing to pay the pauper, 
the rector threatened him with legal proceedings, 
upon which the salary was paid, & the vestry 
afterwards increased it. Pauper executed the 
office, & received the emoluments, residing in L., 
for several years :—Held : he was well appointed, 
& gained a settlement in B.~-hR. ve BoBBina 
(INHABITANTS) (1836), 5 Ad. & Hl. 682; 2 Har. & 
W. 4183; 1 Nev. & P.K. B. 166; Nev. & PM. C. 
49; 6L. J. M. CC. 183 111 1. R. 1828. 

Annotation :-—Refd. R. v. Ossett (1851), 16 Q. B. 975. 

926. (1) The appointment of a 
parish clerk need not be by deed. 

(2) A parish clerk by virtue of his appointment 
was entitled to a twelfth share of 26 acres of free- 
hold land in the parish, of sufficient value to 
confer a vote for the county, so long as he con- 
tinued clerk, & his predecessors in the office had 
always enjoyed same :—Held: the clerk had a 
freehold interest in his share, in respect. of which 
he was entitled to be registered.-— ROBERTS ¥. 
Drewirr (1864), 18 C. B. N.S. 485; Hop. & Ph. 
132; 144 KB. RR. 358. 

927. Who may be _ appointed — Layman. — 
PARKSON v. HINDE (1773), 3 Wood. 440. 

928. By whom appointed -—- Custom for appoint- 
ment by parish—Whether good.| — GAUDYES CASE 
WITH NEWMAN, No. 906, ante. 

See, also, Nos. 913, 914, ante, Nos. 037, 942, 058, 
968, post. 

929. During suspension of incumbent.;— 
1)., the vicar of F., was suspended, for misconduct, 
by the bishop of the diocese, from performing the 
duties & receiving the profits of the vicarage, for 
two years, &, further, until he should exhibit a 
certificate of good behaviour. K. was licensed 
by the Bishop to act as curate of F., & officiated. 
After the expiration of the two years, & before the 
exhibition of a certificate, the parish clerk of F. 
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died. K. appointed pltf. to be parish clerk during |; 


the suspension of D. 1).. during the continuance 
of the suspension, appointed deft. as parish clerk, 
who received fees in that character. Pltf. having, 
during the continuance of the suspension, sued 
deft., in respect of these fees, for money had & 
received :—Held : (1) K. had the right of appoint- 


ing the parish clerk ; (2) the appuintment of pltf. | 
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was good; (3) a general appointment by K. 

would be more advisable than one limited to the 

time of D.’s suspension.—PINDER v. BARR (1854), 

4K. &B. 105; 20. L. R. 1613; 24 1. J. Q. B. 

30; 23L. T.O.S. 254; 183. P. 824; 1 Jur. N.S. 

=6 ; 7 W. RR. 5803 119 BK, RR. 41. 

«lnnotation :-—. XK (2 . Law . 3 
SOL) L Gh, Eby (1) & (2) Consd. Lawrence v, Edwardes 
930. ——- During sequestration.]-—(1) The 

rector of a parish having been adjudicated a bkpt.. 
the bishop issued a sequestration, & appointed & 
licensed a stipendiary curate for the performance 
of the ecclesiastical duties of the parish. The 
office of parish clerk having become vacant. during 
the sequestration, the rector appointed pltf. to be 
parish clerk, & subsequently, the curate appointed 
deft. to the same office. On a motion by pltf. to 
restrain deft. from receiving the fees & emoluments 
of the office :—Held : the appointment of parish 
clerk had been rightly made by the rector, not- 
withstanding the sequestration, &  pltf. was 
accordingly eutitled to an injunction. 

(2) The rights & position of an incumbent after 
sequestration, except so far as they are interfered 
with by the express terms of Sequestration Act, 
I87L (ce. 45), remain unaltered.---LAWRENCE  v, 
Epwakpbs, [1891] 1 Ch. 1443; GL 1. TT. 773 7 
TW. od. Re. 1203 subsequent proceedings, [1891] 2 
Ch. 72. 

931. ——— Chapel of ease constituted separate 
district.] —Under 28 Ceo. 3, c. 10, & 30 Geo. 3, 
c. 69, a chapel became vested in trustees to be 
used as a chapel of ease to the parish church 3 &, 
in 1843, deft. & plitf. were respectively appointed, 
by the vicar of the parish, minister & clerk of such 
chapel. By an Ord. in Council, made in 1854, 
under Church Building Acts, 1810 (ce. 134), 8. 16, 
& 1839 (c. 49), 5.3, a district was assigned to the 
chapel so as to form a district’ chapelry. 3B 
Church Building Act, 1819 (¢. 134), 8. 29, the clerk 
in every church & chapel erected, built, or acquired 
or appropriated under the provisions of that Act, 
or of Church Building Act, [8S (c. 45), shall be 
annually appointed by the minister of the church 
or Chapel. By Church Building Act, 1845 (ec. 70), 
8. 17, the church of any district chapelry shall be 
a perpetual curacy & benefice 5 & the minister 
shall be a perpetual curate, & shall not be in any- 
wise subject to the control or interference of the 
rector of the parish.  PIUf never received any 
appointment as clerk from deft., but continued to 
act as clerk without: interruption until Aug. 18, 
1855, when he received from deft. a notice to 
quit on Aug. 26. On Sept. 26, 1855, plitf, went to 
the vestry of the chapel to perform his duties as 
clerk, when deft. ordered him to leave, &, on his 
refusal, had him turned out of the vestry room. 
In answer to questions raised by an arbitrator 
upon the reference of an action by pltf. for an 
assault: ~Held: (1) the office of clerk was an 
annual appointment in the power of deft. as 
minister of the chapel, & the continuance of plitf. 
in the office in successive years without an express 
reappointment should be construed to amount to 
a reappointment in each year; (2) the appoint- 
ment. of clerk was an office, & deft. had no power 
to dismiss from the office during the year of 
office without cause, &, therefore. the notice to 
pitf. to leave in Aug., there being no evidence when 
the year of office began, did not remove pltf. ; 
(3) the possession of the vestry room was in deft. 





' as minister, so as to make the entry & remaining 
| of pltf., the clerk, therein after a prohibition by 


deft. a wrong which justified defts. in removing 


| pitf., & entitled defts. to judgment upon a plea 


alleging such facts by way of justification.— 
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Sect. 7.—Conatitulion of the Church into parishes: 
Sub-sect. 8, A. (b), (c) & (d).] 


JACKSON v. COURTENAY (1857), 8 E. & B. 8; 27 
L. J. Q. B. 37; 29 L. T. O. S. 262; 3 Jur. N.S. 
880; 5 W.R. 752; 215.7. do. 499; 120K. 2.3. 





932. —— -]—FITZGERALD v. FITZPATRICK, 
No. 382, ante. 
933. ——— United parish—Former right of ap- 


pointment in incumbent & parishioners respec- 
tively.|—Two parishes having been united, in 
which before the union the parish clerk was 
appointed by the parishioners & the rector :— 
Held: after the union, an appointment by the 
rector alone was invalid.—HARTLEY »v. Cook 
(1833), 9 Bing. 728; 5 C. & P. 441; 3 Moo. & S. 
230; 2L. J.C. P. 141; 131 E.R. 787. 

See, also, No. 981, post. 

934. How enforced—By mandamus to rector.] 
—lh. v. St. ANNE’s, SoHO (REcTOR) (1766), 8 
Burr. 1877; 97 i. R. 1146. 

935. Validity of appointment—Whether exercise 
of duties sufficient.|—R. v. Stoagursry (IN- 
HNABITANTS), No. 019, ante. 

936. —_— Improper appointment by curate of 
district— Acquiescence by vicar.]—R. v. Ossrerr 
(INHABITANTS), No. 920, ante. 

937. Admission to office ---Enforcement — Ap- 
pointment by parishioners.|—On a custom for 
parishioners to choose a parish clerk, the ct. will 
grant a mandamus to the archdeacon to swear 
him in.—OnrMr v. PEMBERTON (1640), Cro. Car. 
5680; 70 BB. R. 1106. 

988. Duration of appointment—-By incumbent 
& parishioners —Not limited to incumbency.]-— 
PARKSON v. ITINDR (1773), 3 Wood, 440. 

939. —--- Appointment general—Confirmation 
by bishop during pleasure.]—Darish clerk appointed 
gencrally, confirmed by the bishop during pleasure. 
—MIppriesex LEcTION Case (KENTISH) (1804), 
2 Peck. 1, 02. 

See, also, Nos. 978, 979, post. 

940. Continuance in office — Whether express 
reappointment necessary.|-— JACKSON v. COURTE- 
NAY, No. 931, ante. 

941. Jurisdiction of courts to control——Spiritual 
a ee CASE WITH NEWMAN, No. 906, 
ante. 

942. ——— -—.]—A prohibition lies to the 
spiritual ct., if they proceed to swear a parish 
clerk named by the parson when he ought to be 
named by the vestry.—JERMYN’sS CASE (1624), 
Cro. Jac. 670; 70 KE. RR. 580. 
lnnotations :-—Retd. Poak +.” Bourne (1732), 2 Stra. 942; 

Pitts vy. Kvans (1788), 7 Mod. Rep. 254. 

043. —— 
N08, ante. 





J——-TOWNSEND v,. Tu0RPR, No. 
ecco oo] — AURTIN v. Gervas (1733), 
2 Barn. K. 3B. 242; 04 BK. RR. 475. 


Compare No. 168, post. 


(c) Fees. 


945. Recovery—By action—Whether spiritual 
court has chr sturoteigen BE Ike was granted 
to stay a suit for a salary of a parish clerk in the 
gpiritual ct.—-ANON. (1701), 12 Mod. Rep. 583 ; 
88 Ee. RR. 1535. 

946. ——- ———.]—(1) If a parish clerk 
sue churchwardens in the spiritual ct. for mone 
due to him by custom :—Qu.: if the ct. will 
grant. a prohibition on the suggestion that there is 
no such custom. 

(2) Aspiritual person may suc in the ecclesiastical 
ct. for a pension, although not. originally granted 
or contirmed by the ordinary.—PaRrKER v, CLERK 





ECCLESIASTICAL LAw. 


(1704), 6 Mod. Rep. 252; Holt, K. B, 599; 3 
Salk. 87; Sctt. & Kem. 197; 87 E. R. 999. 
947. —— ——-]—Pirts v. Evans, No. 


909, ante. 

Whether county court has jurisdiction 
—Right to fees disputed.])— Sec CouNTy CouURTS, 
Vol. XIII., p. 480, No. 300. ie 

948. ——— Fees received by rector—Parish of 
Manchester Division Act, 1850 (c. 41).|—NICHOLS 
v. Davis, No. 922, ante. 

949. District chapelry— Rights of clerk of 
original parish.]—In 1810, o chapel was purchased 
for the purpose of being consecrated as a chapel 
of ease in the parish of A. The chapel was consec- 
crated under the provisions of a decd, dated 
Aug. 25, 1810, by which the parish clerk & sexton 
were to be entitled to the fees for christening, 
burials & marriages in the chapel & cemetery 
thereof, as if they had taken place in the mother 
church. By an Ord. in Council, of Aug. 2, 1853, 
the chapel was created a district rime under 
Church Building Act, 1819 (c. 134), s. 16. By 
sect. 10 of that Act, when any parish shall bo 
divided under the provisions of Church Building 
Act, 1818 (c. 45), or this Act, all fees belonging to 
the parish clerk or sexton respectively of any such 
parish, which shall thereafter arise “ in any district 
or division of any parish divided ’’ under the pro- 
visions of Church Building Act, 1818 (c. 45), shall 
belong to & be recoverable by the clerks & sextons 
of cach of the divisions of the parish to which 
they shall be assigned. YPltf., who was clerk & 
sexton of the parish of A., having brought an 
action for money had & received, against deft., 
the clerk & sexton of the chapel, for the fees 
received by him for christenings, burials, & 
marriages in the chapel : --#feld: (1) the action 
for money had & received would lie for these fees ; 
(2) this being a “ district chapelry ’’’ was not 
within Church Building Act, 1819 (c. 134), s. 10. 
&, therefore, pltf., as clerk & sexton of the parish, 
was entitled to the fees arising at the chapel.— 
ROBERTS v. AULTON (1857), 2 H. & N. 482; 29 
lL. T. O. 8S. 280; 21 J. P. 6293 157 I. R. 178; 
sub nom. AULTON tv. ROBERTS, 26 L. J. Ex. 380. 
Annotations :-—.As tu (2) Folld. Hampstead Parish Clerk's 

Fee Case, 2c Langmead (1876), ‘Trist. 54. Distd. White 

v. Norwood Burial Board (1885), 54 L. T. 8t. fd. 

Ormerod tr. Blackhern Burial Hoard (1873), 21 W. 1. 530. 

950. ——— --——.|—HAMpsTEAD PARISH CLERK’S 
Fri Casr, Ze LANGMEAD, No. 383, ante. 

951. Ancient fee payable on grave being opened 
in churchyard -~Whether payment issuing out of or 
charged on land.J—A. was in 1826 appointed 

arish clerk of St. J.. Dover; & by licence under 
the seal of the Archbishop of Canterbury, dated 
in 1832, he was confirmed in his oftice, ‘‘ together 
with all & singular the fees, salaries, & profits 
either by law or ancient custom belonging to same.”’ 
Part of the emoluments attached to the office 
consisted of the clerk’s share of an ancient due 
payable to the clerk & sexton upon the opening 
of every grave in the churchyard of the parish. 
The parish clerk had not himself to perform any 
of the work of or incident to the opening of the 
graves, this being done by the sexton :—Held: 
the ancient fee was in the nature of a remureration 
for services rendered in conducting the funeral 
rites, & not a payment or emolument issuing out 
of or charged upon any land.—BUSHELL v. EASTES 
(1861), 11 C. B. N. S. 106; K. & G. 484; 31 
LJ.C.P. 44; 51. T. 580; 265. P. 72; 8 Jur. 











(N.S. 645; 10 W. BR. 153; 142 BE. R. 735. 


In respect of burials in burial grounds under 
Burial Acts, 1852 (c. 85), & 1853 (c. 134).]—Sce 
Buriat, Vol. VIL, p. 545, No. 243 


Part IJI.—Constrtution or tae Crurcu of ENGLAND. 


952. Compensation in lieu of fees — District 
chapelry created under Church Building Acts.|—- 
HAMPSTEAD VParisit CLERK’S Fre Case, Ite 
LANGMEAD, No. 383, ante. 

953. ——— Portion of closed burial ground 
acquired for public purposes.|—(1) A burial ground 
provided by Act of Parliament, but of which the 
rector was the freeholder, was closed by ord. in 
council. Subsequently a portion of the land was 
taken for public purposes, & a sum paid into ct. 
under Lands Clauses Act, 1845 (c, 18) :—Held: 
inasmuch as the freehold was in the rector, & he 
received the burial fees, he was entitled to receive 
the dividends of the fund in ct. 

_Semble: (2) the parish clerk & sexton had no 
right to any interest in the fund, although they 
received certain fees for burials.—Ez p. LIVERPOOL 
(REcTOR) (1870), L. R. 11 Eq. 15; 40 L. J. Ch. 
65; 238 L. T. 354; 35 J. P. 212; 19 W. BR. 47. 
Annotations :-—As to (1) Expld. & Apld. kr p. St. Martin’s, 

Birmingham (1870), L. K. 11 Kq. 23. Refd. St. Martin 

Orgars (1890), Trist. 145; St. John tho Baptist, Carditf 

ricer) v. Parishioners of Same, (1898] P. 155. Generally, 

entd. Westminster Corpn. v. St. George, Hanover 

Square (1909), 78 L. J. Ch. 581. 

Extracts from parish registers—Search not made 
by clerk.}|—-See BuRIAL, Vol. VII., p, 562, No. 375. 

See, generally, WEGISTRATION OF BIRTHS, 
MARRIAGES & DEATIIS. 


(2) Removal from Office. 


954. Power of removal— General rule.|— A 
parish clerk is not removable without cause.— 
aoe Wart. (1709), 11 Mod. Rep. 261; 88 HK. RR. 

955. ——- ——.] — It. v. WARREN, No. 911, ante. 

956. ——— During year of office.|—JACKSON 
v. COURTENAY, No. 931, ante. 

57. ——— Who may remove —Clerk elected by 
parish.|—-GAUDYES CASE WITIL NEWMAN, No. 00, 








ante, 

958. —— —— —-—.]— KID v. WATKINSON 
(1709), 11 Mod. Rep. 221; 88 EB. R. 1002, 

959. Clerk appointed by incumbent.] 


—RKh. v. WARREN, No. 911, carte. 

960. J—(1) JE a parish clerk has 
been deprived of his office, the mandamus to 
restore him must be directed to the incumbent, 
& not to the churchwardens. 

(2) To authorise such a mandamus, it must. 
clearly appear that he has been deprived of his 
office. 

Senble: (3) he may be deprived by the incum- 
bent for cause.—Lr p. Cirkerr (1835), 3 Dowl. 
327 ; subsequent proceedings, sub nom. CARKETY v. 
WING (1838), 2 J. P. 474, 712. 

961. Grounds for removal—Drunkenness & 








a parish clerk put in by the parson, in the spiritual 
ct., promoted for a deprivation, for drunkenness, 
Jewdness, etc.—-NEWCOMB v. Hiaas (1731), itz-G. 
189; 1 Barn, K. B. 412; 94 E.R. 714. 

962. Intoxication—Evidence.]—-(1) Where 
a vicar, after summons to the parish clerk to 
attend & answer a charge of intoxication, amoves 
him upon insufficient evidence of the intoxication, 





| the allegations contained in it. 
| plea, 


Sees 
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proved.—R. ». NEALE (1835), 4 Nev. & M. K. B. 
868; 3 Nev. & M. M. C. 108. 


Annotations :~ -.18 to (1) Consd. BR. r. Smith (8t1), 5 Q. B. 
G14. ; Generally, Mentd. Oxgoud v. Nelson (1869), 10 BL & 


Ss. 11 

963. --— Refusal to perform duties without 
fee.|—PItf. obtained a rule for a mandamus to 
show cause why he should not be restored to the 
Office of parish clerk, from which he had been 
twice removed by deft., who, in his return thereto, 
alleged various acts of misconduct prior to the 
first removal, as well as subsequent to‘his restora- 
tion, & prior to his second removal. In an aetion 
to try the truth of the return:—Held: deft. 
would be contined to the acts committed between 
the restoration & second removal, & a refusal to 
publish a notice for a parish mecting, which he 
was required by deft. to publish unless he was 
paid a fee of Is., & likewise to fetch & deliver up 
the keys of the church & register chest. when 
required by the minister & churchwardens to do 
so, were sufficient grounds to justify a dismissal. 
Semble: the demand of a fee for publishing a 
notice in church was illegal in 1834, when notices 
were by Jaw allowed to be there published.-— 
CIRKETT v. WING (1838), 2 J. DP. 474. 

964. Procedure —Plenary & by articles.|--— BaAnr- 
TON v. ASHTON, No. VIA, ante. 

965. ——— Right to be heard.|—-(1) To a 
mandamus to restore a parish clerk :—Held : the 
Vicar’s return was insufficient as it did not appear 
that before removal, the clerk was summoned. or 
called upon to answer or explain the charges. 

(2) Party demurring is entitled to be first heard 
as in ordinary cases of demurrer.-—R. vo. SMITIL 
(1844), 5 Q. B. 6143; 1 Dav. & Mer. 566; 13 
LJ. Q B. 1663; 2L. T. 0. 8S. 400; OS. BP. 63 
$ Jur. 500; 114 I. Re 138). 

Annotations :—-.te lo (1) Refd. Abergavenny . Linndal? 

(1888), 20 Q. BB. 1. 460. Generally, Mentd. R.r. Darling- 


ton Free Grammar School (1844), 6 Q. EB. 6825 Joc yp. 
Joather (1850), 1 L. M, & P. 7. 


966. —~- Right to begin.|—T'o a mandamus to 
a rector to restore a parish clerk, the rector 
returned, that the clerk was guilty of aets of 
intoxication, &, therefore, he dismissed him, The 
clerk brought an action for a false return, & in 
his declaration recited the return, & negatived 
The rector, by his 
contained in the 


repeated the charges 
deft. had 


return. On these pleadings : --/feld : 
the right to begin. 

Deft. ought to begin, The affirmative is cer. 
tainly upon him, &, as the presumption is, that 
pItf. has not been guilty of the misconduct imputed 
to his until the contrary is shown, deft. ought to 
proceed to prove such misconduct on the part of 


; ' pltf.—- Bowes v. Nisa (1835), 70. & VP. 262. 
lewdness.}|—Prohibition denied to a suit against : 


the ct. will issue a mandumus requiring the vicar 


to restore the clerk. 


t.: whether it would be sufficient ground to | 
ne y hb ‘ mus awarded, for restoring a person to the office 


amove a clerk, that amongst his neighbours he 


was notorious as a drunkard, without proof of : 


particular acts of intoxication & indecorum. 


(2) If one act of intoxication be relied on, the 


intoxication & consequent incapacity of the clerk 


to perform the duties of his office, when required | 


to do so, should, at all events, be distinctly 


Annatation »--Refd. R. vo. Marshland Smeeth, & Fen District 

Comers, (L920) 1 K. OB. 155. 

987. ------ Notice —Time for giving.| — JAckK- 
SON 0. COURTENAY, No. 051, ante. 

268. Remedy for unlawful removal - - What 
court has jurisdiction.J}—DProhibition to the spiritual 
ct. to stay proceedings for restoring a parish clerk 
granted.—TARRANT v. HAXBY (1757), 1 Burr. 367 5 
U7 Ik. 1. 306. 

Annotation : ~-Refd, Lawrence v. Edwards, (L801] 2 Ch. 72. 

Compare Nos. 942, 944, ante. 

969. -—— Mandamus to restore.]-— A. manda- 


of parish clerk.—It. v. ASHTON (1754), Say. 159; 


; 96 Mb. RR. 837. 


Anwitation :-— Folld. Rt. cv. Warren (1776), 1 Cowp. 370. 

970. Directed to incumbent.| — (1) 
Mandamus lies to a clergyman to replace a parish 
clerk whom he has discharged. 
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Sect. 7. ee of the Church into parishes: 
ree -sect. 8, A. (d) & (e), B. (a), (b), (ce), (d) & 
(e) &C.] 

(2) The affidavit for the mandamus should state, 
that the clerk was appointed for life; but it is not 
absolutely necessary.-—ANON. (1814), 2 Chit. 254. 
ae ae ne ie a ae to (1) Refd. Pindar v. Barr (1854), 24 

971. Return.] —-(1) Alanda- 
mus lics to a minister to restore a parish clerk 
removed by him without just cause. 

(2) The ct. will not judge of the justice of the 
cause of removal upon the ex p. statement of the 
minister ; he must state it in his return to the 
mandamus, & give the clerk an opportunity of 
answering it.—R. v. DAVIES (1827), 9 Dow. & Ry. 
K. B. 234; 4 Dow. & Ry. M. C, 310; 5 
L. J.0.8. M. C. 46. 

972. ——— Loss of right to relief— Delay in 
application.]-—-JAfandamus to restore parish clerk 
refused, where appct. had been guilty of great 
delay in making the application through poverty, 
& had been dismissed for misconduct after previous 
a ote Ae v. NEWCOMBE (1843), 1 L. T. 

~8. 315. 

978. --—- --— ——.|-—-lt. v. GiFrorp (1847), 
11 J. P. Jo. 347, 

See, generally, CRowN Practice, Vol. XVI, 
pp. 324, 825. 

4, ——--- Quo warranto against successor.|— 

(1) It is the duty of the churchwardens to preserve 
public peace & decorum during the cclebration of 
divine service, & in the exccution of that dut. Vy 
they are not bound {to enter into amy inquiry as 
to the circumstances under which any breach of 
that. peace & decorum is committed, or the con- 
flicting rights of parties engaged therein. 

(2) For the purpose of preserving peace «& 
decorum, the churchwardens have authority to 
remove all parties committing any breach thereof, 
or who they may reasonably apprehend are about 
1o do so, from the church itself, even though the 
service may not have actually commenced. 

(3) Where A. was removed by the vicar from 
the office of parish clerk, & that fact. was intimated 
to the churchwardens :-- Zleld : they were justified 
in turning him, A., out of the church, as well as 
from the clerk’s pew, just) before the commence- 
ment of divine service, on his persisting in taking 
possession of the pew from the person appointed 
to succeed him in his oflice by the viear, & that it 
mattered not. to them whether he had been legally 
removed or not. by the vicar from the offlee in 
question. 











(4) If a parish clerk has been removed from that. . 


office by the vicar without the due forms, his 
remedy is by quo warranto, or by action for money 
had & received against his successor.— BURTON 
ea ean (1842), 10 M. & W. 105; 11d. J. Ex. 
3418 ; 
GJ. P. 377, 
Annotation aa to (1) Consd. Taylor r. Timson (1888), 57 
975. Action for money had & received 
against successor.|— BURTON v. IleENsoN, No. 974, 
ante. 





(e) Other Cases, 
2 NO. to appoint deputy.) —PrAK v. 
oO 913, ante. 


976. 
Bourn Fy 


- eee ee ee a 





PART Il. SECT. 7, SUB-SECT. 
B. (b). 


words: * This 
k. Who may appoint— Rector of . 
pari. -}—Where the rector of a parish, 
nh whom was vested the absolute | 
appointment to the offices of sexton 


A., 


W. B., Vicar. 


ECCLESTASTICAL LAW. 


977. Provision of clothes at charge of parish—. 
Whether legal.|—-HorNCHURCH (CHURCHWARDENS) 
v. Piaott, No. 849, ante. 


B. Sextons. 
(a) Nature and Tenure of Office. 


978. Nature of office—-Public office.|——IsiEs’s 
CasE (1671), 2 Keb. 820; T. Raym. 211; 84 
BK. R. 5183: sub nom. ILE’s Cash, 1 Vent. 153 3 
ad nom. R. v. KINGSCLEERE (CILURCHWARDENS), 

Vv. 18. 


Annotat ions :—Oonsd. O live ve. Ingram (1739), 7 1 id. Rep. 
263; Dymock, [1915] 1 K. B. 147. Refd. Peak v. 
tures: (1732), 2 Stra. 942. Mentd. Eddleston v. Collins 
(1852), 10 Hare, 99 


979. Tenure——Whether freehold.] — There is 
no presumption of law that the office of sexton 
in an ancient parish is a frechold for life. The ct. 
will therefore not issue a mandamus to restore a 
person to the office of sexton unless evidence is 
given that he held the office as a freehold for life.-— 
hk. v. Dymock (VICAR & CHURCHWARDENS), [1915] 
1 K. B. 147; sub nom. R. v. DyMock (VICAR & 
CHURCH WARDENS), #z p. Brooke, 84 I. J. K. B. 
204; 7099. P. 913; 31T L RIL; 138 t. GR. 
48; sub nom. RK. v. St. MARY, DyMOcK (VICAR & 
CHURCHWARDENS), Ea p. Brooke, 112 L. T. 156. 


(b) Appointment. 


980. Who may appoint—How tested.]-—-(1) If 
it be made to appear, that a considerable number 
of the parishioners are desirous of having a vestry 
called, & they are not enabled to call a vestry, 
from the refusal of the minister & churchwardens 
to aid them in doing so, the ct. will grant a man- 
damus to the ministers & churchwardens to con- 
vene a vestry. 

(2) Where the application was to convene a 
vestry to elect a sexton, the office being full by 
the appointment of the rector, the ct. required, 
that there should be very strong evidence of the 
existence of a custom for the parishioners to elect 
to that office, before they would grant a mandamus 
to try the right; there being another remedy, by 
action for money had & received, brought by a 
party wishing to dispute the title of the sexton 
against him, the fees having been paid under a 
protest or by refusal to pay the fees, when the 
sexton would have his action against the party so 
refusing.-~h. v. STOKE DAMEKETD (MINISTER & 
CHURCHWARDENS) (1836), 5 Ad. & El. 584; 2 
Har. & W. 3463; 1 Nev. & P.K.B.5635 61. J. M. C. 
145 111 BK. RR. 1286. 
Annotation :— osaad: Cansfleld rv. 

Exch. 234. 

981. Whether incumbent, churchwardens 
or parishioners at large.|—'lhe appointment to the 


Blenkinsop (1849), 4 





- Office of sexton, prima facie is not vested in the 


152 EB. R. 401 3 aud nom, BARTON v, LILINSON, | 


mee ne ee ee —- = - 





' gave to. a candidate for the situation 
a letter containing the _ fol ily 
in to certify that 
approve of J. being appointed to the ; 
situation of sexton of the oe of St. 
vacant by tho resignation of 
To all whom it may 


inhabitants of the parish at. large. Where the 
duties of that office consist in the care of the sacred 
vestments & vessels, in the care of the church, by 
keeping it clean, in ringing the bells, & in opening 
& closing the doors for divine service, the pre- 
sumption is, that the churchwardens have the 
right of appointment; & where the duties are 


.confined to the churchyard in digging praves, 


etc., the presumption is that the appointment is 
in the incumbent ; & where the oftice embraces 
' both the abov e-mentioned duties, the presumption 


ee ere ee een eee 





— — 
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concern ”’ -—Held : thia letter was a 
valid appointment, & parol evidence 
was not admissible to show that the 
concurrence of the curates of the 
pen in the above appuintment was 
T.C., | intended.—NEWENTIAM ¢ SMITH (1859), 
34 L. T. O. S, 38.— IR, 


Part III.—Constirurion oF THE CHURCH oF ENGLAND. 


is that his appointment is vested in the church- 

wardens & incumbent jointly.—CaNsFIELD v. 

BLENKINSOP (1849), 4 Exch. 2343; Cripps’ Church 

Cas. 217; 3 New Mag. Cas. 216; 18 L. J. Ex. 

ret 13 L. T. O. 8S. 285; 137. P. 521; 154 KB. RR. 
i. 

982. ——— Where offices of clerk & sexton 
combined.]—CANSFIELD v. BLENKINSOP, No. 981, 
ante. 

——— Lord of manor—Evidence of right.] —See 
CoPpYHOLDs, Vol. XITI., p. 11, No. 14. 

983. Who may be appointed—Whether woman 
eligible.|-A woman may be chosen sexton, & may 
vote at elections.—OLIVE v. INGRAM (1739), 7 
Mod. Rep. 263; 2 Stra. 1114; 87 K. R. 1230. 
Annotations :-—Consd. Chorlton ». Lings (1868), LD. R. 4c. BP. 

374. Roefd. R. v. Stubbs (1788), 2 Term Rep. 395. 


984. Enforcement—-By mandamus—-To whom 
writ directed.|—K. v. StokE DAMEREL (MINISTER 
& CHURCHWARDENS), No. 980, ante. 

See, generally, CROWN PRACTICE, Vol. XVI., pp. 
333, 334. 

985. Right to admission to office——-How en- 
forced.|—Riule for a mandamus to admit to the 
office of sexton, granted.— BARBER v. LONG SUTTON 
(CHURCHWARDENS) (1837), 1 J. P. 370. 

986. Duration of appointment---General ap- 
pointment.|—A. gencral appointment of sexton, 
not held to be for life——MERRICK’s CASE (1804), 


2 Peck. 91. 
Annotation :—-Consd. R. vr. Dymock, [{1915] 1 K. B. 147. 


987. Presumption.]— Rh. vw. Dymock 
(VIcAR & CHURCHWARDENS), No. 979, ante. 

988. Validity of--How tested.) —hkt. v. STrokE 
DAMEREL (MINISTER & CHURCHWARDENS), No. 
Y80, ante. 








(c) Rights and Duties. 

989. Duties —Care of the church.| - ISLES’ CASK 
(1671), 2 Keb. 8203; 84 Ik. R. 510, 518; 
nom. Ine’s Case, 1 Vent. 15833 sub nom. R. v. 
KINGSCLEERE (CHURCHWARDENS), 2 Lev. 18. 
Annotations :--Consd. Olive r. Ingram (1739), 7 Mod. Rep. 

268; Roo» Dymock (Vicar & Churchwardens), [195] 

1K. 13. 147. 

Mentd. Kddleston rv. Collins (1852), 10 Hare, 99. 

990. —-— Digging graves.| --(1) If a church- 
yard lie in two parishes, the sexton may gain a 
settlement in the one in which he resides, although 
no part of the church lies within that parish. 


(2) There is no doubt but that part of the office ; 
of sexton consists in digging graves (LORD Kenyon, |; 


C.J.).—R. v. LIVERPOOL (INHABITANTS) (1789), 
3 Term Rep. 118; 110 KE. i. 486. 
pation :s- Refd. Kt. v. Woodbridge (1833), 4 B. & Ad. 


Sec, also, No. 081, ante, No. 992, post. 

991. Rights — Whether entitled to keys of 
Church. |-—J/andamus to deliver up the keys of a 
church to the sexton refused.—ANON. (1814), 2 
Chit. 255. 

992. Where office of sexton & 
digger separated by custom.|— The office of sexton 





& gravedigger had been held distinctly in a parish | 
for many years, & had also separate duties & fees, | 


A rule for a mandamus was moved for on the part 
of the sexton, for delivery to him of the imple- 
ments of gravedigging & keys of the vaults under 
the church, but it appearing that the gravedigger 


had always kept them, the rule was dismissed.— ° 
R. v. St. JAMES, CLERKENWELL (CHURCHWARDENS) © 


(1838), 2 J. P. 309. 

See, also, No. 990, ante. 

-—— In respect of burial ground under Burial 
Acts.]-—See Burian, Vol. VIL, p. 545, Nos. 243, 


244. 
993. ——— Appointment of deputy.)/——-StT. Mak- 


sub . 


efd. Peak v. Bourne (1732), 2 Stra. 942. , 


I 
grave- , 
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GARET’S, ROCHESTER BuRIAL BOARD v. THOMPSON 
; (1871), LL. R. 6 CO. P. 445; 401.5. C. P. 218; 24 
| L. T. 673; 3635. P. 63 19 W. 1. 8y2. 


(d) Fees. 

994. Burial fees—Chapel of ease created dis- 
oe chapelry]— RoBertTs v. AULTON, No. 919, 
ante. 

See, further, BuRiat, Vol. VIL, pp. 5468, 547. 
| 995. Recovery —Money had & received—Sexton 
- Of district chapelry.]|—Roserts v. AULTON, No. 
919, ante. 

996. Compensation in lieu of fees —Portion of 
closed burial ground acquired for public purposes.| 
—Ez p. LIVERPOOL (Rector), No. 958, ante. 











(¢) Removal from Office. 
| 997. At pleasure ---By parishioners-—By custom.] 
| —lieturn to a mandamus that L. was not duly 
elected sexton according to ancient custom 3 that. 
| there is a custom for the inhabitants, etc., to remove 
at pleasure, & that L. was removed pursuant to 
such custom, is good. —R. 7. TAUNTON ST. J AMIS 
| Me anne) (L776), | Cowp. 4185 OS KL RR. 
0. 
| Annotations :---Consd. Ror. Cambridge Corpn. (1788), 2 
Term Rop. 456. Refd. Rov. Lyme Regis Corpn. (1771), 
| 1 Doug. K. B. 79. 
| 
| 





998. Right to be heard.|——(1) The practice of 
this ct. to interfere by writ of grandamus for the 
restoration of a person who has been disinissed 
from the office of sexton, or any freehold office, 
without a hearing, will not. now be departed from 
if a case be made out, although it appear that the 
prosecutor has a remedy by action for money had 
& received, to recover the fees of the oflice. 

(2) The hearing which the et. requires in such 
vases must be one in the nature of a judicial 
inquiry ; the party proceeded against must have 








| notice of it; & to justify his removal for want of 
! appearance, the notice must distinctly acquaint 
him that the inquiry takes place with a view to 
_ his removal.—-Aa p. JOHNSON (1853), 17 J. PY 538, 
999. Wrongful removal—-Nature of remedy.| — 
_ Tsues’s Case (1671), 2 Keb. 8203 'T. Raym, 201 ; 
St KOR. 5183 anh nom. Reo ov. KENGSCLIGRe 
{ (CHURCHWARDENS), 2 Lev. 183; sub nom. Tut's 
Cash, 1 Vent. 153. 
1 Ufanotations :---Consd. R. ov. Dymoch, [1915] 1 K. 
Refd. Qlive v. Ingram (1739), 7 Mod. Rep, 263. 


42 | 


B. 147. 
Moentd. 


Kaldlleston vo. Colllas 


Peak op. Bourne (1732), 2 Stra. 
(1852), 10 Hare, 09, 
' 1000. ---— Loss of right to relief--Delay in 
| application.|—A party desiring the assistance of 
. this ct. by way of mandamus must apply promptly. 
' On July 9, 1855, appet. was removed by the 
rector from his office of parish sexton, On June 10, 
| 1856, he applied to thig ct. for a rule, calling upon 
' the rector to show cause why @ mandamus should 
. not issue, commanding him to restore him to his 
office. No special circumstances were stated why 
' the application was not. sooner made :—Held : the 
application was not made within a reasonable 
! time, & was, therefore, tou late.—-It. v. TOWNSEND, 
Lap. JOUNSON (1856), 28 [. T. O. S. 1005 26 
J. P. Jo. 740. 
' See, generally, Crown Pracrice, Vol. XVL, 
pp. 324, 320. 


C.. Orqaniats. 

1001. Appointment—-Whether vicar, church- 
wardens & parishioners bound to appoint.|— A. 
mandamus will not lie to the vicar, churchwardens, 
' & inhabitants of a parish, to elect an organist to 
. the parish church, though there has always been 
such an officer beyond the time of living memory, 
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& a yearly salary has been invariably paid him out 
of the church rates, as it is optional with the 
parishioners whether the organ shall be played. 

Upon a vacancy in the office of organist to a 
parish church, the vestry unanimously rcsolved 
that the course adopted on the previous election 
should be pursued; &, thereupon, appointed a 
committce to reduce the number of candidates to 
six, cach of whom should take the service on a 
Sunday; & this resolution was, at a subsequent 
vestry, unanimously confirmed. The committce 
having selected six out of the sixty candidates who 
presented themselves, at the time of the clection 
a motion was made & seconded, that A., a can- 
didate, who had not been thus selected, should be 
cligible, but this was negatived on a division. 
Afterwards, a poll having been demanded, a 
greater number of votes were tendered, & received 
as tendcred only, on behalf of A. than on behalf of 
any other candidate :—Held: this was a reason- 
able mode of conducting the clection, it never 
having been objected to at the previous meetings, & 
the votes given for A. were thrown away, & a 
mandamus would not lic to compel her admission 
to the office.—R. v. Sir. Sreruien’s, Coleman 
StTreeET (VICAR, CHURCHWARDENS & JNUABITANTS) 
(1844), 14 L. J. QB. 343; 41. T. 0. 8S. 161; 0 
J. P. 3443 98 Jur. 255 3 sub nom. Hx p. Lie CREN, 2 
Dow. & L. 571. 

1002. -—-—— Obligation to appoint proper officers 
& servants--Whether organist included—Con- 
struction of local Act.|----i. v. LivenrooL CORPN. 
(1801), 55 J. BP. Jo. 824, 

1003. -~—- Obligation to decently preserve & 
keep the church---Whether appointment of organist 
included—- Construction of local Act.J—Hi. v. 
LIVERPOOL, CoRPN, (1891), 55 J. P. Jo. 324. 

1004. --—- By election— Votes given for candi- 
date not selected by committee of vestry.)—lt. v. 
Sir. STEPMEN’s, COLEMAN STREET (VICAR, ChHURCH- 
WARDENS & INHABITANTS), No. 1001, azide. 

1005. Control of—Organist appointed & paid by 
vestry.}— ‘he organist of a parish church, although 
appointed & paid by the vestry, is guilty of an 
ecclesiastical offence if he plays on the organ 
lmimediately before or during, or immediately 
after divine service, contrary to the directions of 
the incumbent. 

In a criminal suit promoted by the vicar of a 
parish against the organist of his parish church for 
playing on the organ of the church contrary to the 
directions of the vicar, deft. filed a responsive plea, 
in which it was alleged that by the ecclesiastical 
law the incumbent of a parish had not an un- 
limited right to control the use of the organ, or 
to put a stop to the ordinary musical services of 
the church, in an arbitrary manner, without 
reasonable or proper cause, or the sanction of the 
ordinary, & that the promoter, in prohibiting 
deft. from playing on the organ, had acted without 
such sanction, & without reasonable or proper 
cause. The responsive plea further alleged in 
effect that deft. had been appointed organist, & 
was paid a salary by the vestry, & that the 
majority of the parishioners were anxious that 
the customary performance on the organ should 
continue. On application on behalf of the pro- 
moter :—Held: the responsive plea would be 
rejected as inadmissible.—WyNDHAM tv. COLE 
(1875), 1 P. D. 180. 

1006. Salary—Whether ‘‘ disbursement relative 
to the church—Construction of local Act autho- 
rising compulsory church rate.]— Sr. MATTHEW, 
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BETHNAL GREEN, VESTRY v. PERKINS (1885), 53 

L. T. 684; 1T. L. R. 621, H. L. 

Annotation :-—Refd. L. UC. C. v. St. Botolph, Bishopsgate, 
[1914] 2 K. B. 660. 
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SUB-SECT. 9.—PARISHIONERS. 
A. In General. 


1007. Who are—Occupier of lands within parish 
—Though hot resident.|—-(1) The occupier of lands 
in a parish, living in another parish, is liable to the 
repairs of the parish church of the parish where 
his lands lie. . 

(2) The occupier of lands, though living out of 
the parish, is in judgment of law a parishioner & 
inhabitant, & may come to the assemblies of the 
parishioners.— JEFFRIY’S CASE (1589), 5 Co. Kep. 
teins = 40 6 ci wella Paget v. Crumpton (1599) 

i — . Paget v. Crumpton (1599), 
ee ‘liz. 659. ‘Rata A. Che nas ay Monson (1729), 2% 

P. Wms. 665; Veley v. Burder (1841), 12 Ad. & El. 265. 

As to (2) Refd. 1. v. Mainwaring (1829), 10 B. & C. 66 ; 

Rutter v. Chapman (1841), 6 M. & W. 1. Generally, 

Mentd. Norris v. Staps (1616), Hob. 210; Walwyn v. 

Awberry (1677), 1 Mod. Rep, 258 ; Merchants Adventurers 

v. Rebow (1686), Comb. 525; Browster v. Kitchin (1698), 

Comb. 424; Gosling v. Veley (1853), 4 H. L. Cas. 679. 

1008. -|—(1) Where there was 
only a gencral allegation as to the right of election 
to a curacy, & not examined into, or proved, the 
ct. would not make any dccree, but dismissed the 
information with costs. ; 

(2) Parishioner is a very large word, takes in 
not only inhabitants of the parish, but persons 
who are occupiers of lands, that pay the several 
rates & duties, though they are not resident, nor 
do contribute to the ornaments of the churck: 











| (LORD MHARDWICKE, C.). 


(3) Inhabitants is still a larger word, takes in 
housekeepers, though not rated to the poor, takes 
in also persons who are not housckeepers, as, for 
instance, such who have gained a settlement, & 
by that means become inhabitants (Lorv LHanp- 
WICKE, ©.).—A.-G. v. PARKER (1747), 3 Atk. 
576; 1 Ves. Sen. 4833; 26 E.R. 1182. 

Annotations :~-As to (1) Consd. Re St. Stephen’s, Coleman 
Re St. Mary the Virgin, Aldermanbury (1838), 
39 Ch. D. 492. d. Davis r. Jenkins (1814), 3 Ves. 
& H. 151; lilligan vw. Mitchell (1835), 4 In. J. Ch. 238). 
As to (2) Foild. Etherington v. Wilson (1875), 1 Ch. D. 
160. fd. Carter v. Cropley (1857), 26 L. J. Ch, 246. 

As to (3) Consd. A.-G. ». Forster (1805), 10 Ves, 335. 

Refd. Carter cv. Cropley (1857), 26 L. J. Ch. 246. 

Generally, Conasd. A.-G. v. Newcombe (1807), 14 Ves. 1; 

Shaw te. Thompson (1876), 3 Ch. D.233. Mentd. Withnel. 

vy. QGartham (1705), 6 Term Rep. 388; Waterpark v. 

Fennell (1859), 7 U. L. Cas. 651. 

1009. Payment of parish rates.] 
—BATTEN v. GEDYE, No. 465, ante. 

See, also, Nos. 2768, 2802, post. 

——-— Within charity scheme.|— Sce CHARITIES. 
Vol. VIII., p. 318, No. 995. 

1010. Ownership of parish property.|-—It is said 
in the books, that the churchwardens are a corpn.. 
but very improperly ; for all the parishioners are 
the body, & the churchwardens are only a name tc 











sue by in personal actions; but the property is 
in the parishioners; & in all actions brought by 
churchwardens, it must be laid ad damnum 


parochianorum (LORD MACCLESFIELD, U.).—WHIT- 
MORE v. BRIDGES (1723), 2 Eq. Cas. Abr. 204; 
22 E.R. 174. a 

1011. Mode of expressing opinions—In vestry.'-— 
Wire v. STEELE, No. 569, ante. 

See, generally, Sub-sect. 4, ante. 


B. Duties. 


(a) Repair of Church. 
1012. The nave—Common law obligation.j}— 


(1) Though the church & churchyard be in law the 


Part III.—Constrrution or tHe CuurcH oF ENGLAND. 


soil & freehold of the parson, yet the use of the | 


body of the church, & tho repair & maintenance 
of it is common to all the parishioners, & for 


| a ct. of common law, is held to be no rate at all; 


in these cases, in order to prevent the conflict 


avoiding of confusion, the distribution & disposing | 


of seats & charges of repair belong to the O 
&, therefore, no man can challenge a peculiar seat 
without a special reason. (2) But a pew may be 
claimed by prescription, though in the body of 
his church. (3) So an aisle or chapel adjoining 
to the body of his church may be repairable by 
some particular persons by prescription (per 
CuR.).—BooTtuLy v. BAiLy (1614), Illob. 69; 
80 E. R. 218. 


Annotations :—As to (1) Refd. Jacob v. Dallow (1698), 12 
Mod. Rep. 233 ; Churton v. Frewon (1866), L. R. 2 by. 634 ; 
Stiloman-Gibbard v. Wilkinson, [1897]1 Q. 8. 749. cfs to 
(2) Refd. Jacob v. Dallow (1698), 12 Mod. Rep. 233; 
Churton vo. Frewon (1866), L. R. 2 Kg. 6345; Stileman- 
Gibbard v. Wilkinson, (1897] 1 F B. 749. 48 to (3) 
Refd. Churton v. Frewon (1866), L. Lt. 2 Kg. 634. 











1013. ——.|—-BALL v. Cross, No. 418, 
ante. 

1014. ——— ——.]—-PENSE v. PRousE, No. 420, 
ante. 

1015. - ---—,.|—(1) Parishioners are bound 


fo repair by common law. The common law 
obligation may be limited by Act of Parliament 
(Dr. LUSHINGYTON). 


(2) The rule of construction laid down by the 


highest cts. is, that if you are in doubt & difliculty 
as to the true meaning of an Act of Parliament, 


you must adopt that construction which will not 


lead to a palpable absurdity (Dr. LUSHINGTON). 
(3) Tables of fees settled by the Ordinary never 
can be legal fees; they may be fees which the 
Ordinary may think {fit & proper to be received ; 
but legal fees can only be by immemorial usage, 
or created by Act of Parliament (Dkr. LUSHING- 
TON).—VaARTY & Mopsty v. NUNN (1841), 2 Curt. 
$77; 1 Notes of Cases 191; 5 Jur. 1138; affd. 
sub nom. NUNN v. Varty & Morpsity (1843), 3 
Curt. 352. 
annotations :—-As to (3) Refd. Re Haigh with Aspull, New 
Parish, [1919] 2.143. Generally, Mentd. Edney & Jann rv. 
Smallbones (1869), 21 L. 'T. 506; ‘Taylor v. Thuson 
(1888), 20 Q B WD. 671 


1016. jJ—(1) The majority of the 
parishioners in vestry assembled having refused 
to make a rate for necessary repairs of the parish 
church, the churchwardens cannot, of their own 
authority, at a subsequent time, & not at any 
parish mecting, make a valid rate. 

(2) If a rate be so made, & proceedings be taken 








— - eee _ a 
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inary, | 








by the churchwardens in the ecclesiastical ct. to , 


enforce its payment, a ct. of common law will 
grant a prohibition. 


(3) The obligation by which the parishioners, © 


that is, the actual residents within, or the occupiers 
uf lands or tenements in every parish, arc bound 
to repair the body of the parish church whenever 
necessary, & to 
performance of divine service therein, is an obliga- 


rovide all things essential to the . 


tion imposed on them by the common law of the | 


land. That such obligation is not grounded on 
the force of the general ccclesiastical law, is 


manifest from this, that, according to the authority | 


of all writers on the general canon law, the ea ert 
of the whole of the parish church, both the body 
& the chancel, fall upon the rectors or owners of 


the tithes, a, that, by custom in some 
ha part falls upon the parishioners (TINDAL, 
© 


e AP 

(4) Where the spiritual ct., having taken upon 
itself to declare the common law, declares it In a 
manner different from that in which the common 
law cts. would do, as in the present instance, where 
the very groundwork & foundation of the pro- 
ceeding in the spiritual ct. is the holding of a 
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supposed church rate to be a valid rate, which, in 


which would arise from a decision one way in tho 
spiritual ct., & the opposite way in the cts. of 
common law, the prohibition is allowed to 
(TINDAL, C.J.).—VELKY v. BuRDER (1841), 12 
Ad. & Hl. 265; Arn. & H. 194; 10 L. J. Ex. 
5382; 5 J. P. 401; 5 Jur. 1013; 113 E.R. 813, 
Idx. Ch.3; affg. S. C. sub nom. BURDER v. VisLisy 
(1840), 12 Ad. & El. 2335 previous procecdings, 
sub nom. VELEY & JUSLIN v. BurDER (1837), 1 
Curt. 372. 

Annotations :—.1a to (1) Consd. R. vr. Thomas (1842), 3 


nsd 
Q. Lb. 89. Refd. Scale vr. Veley (1841), EF Notes of Cases 


170 5 Rose tr. Watso 74), OS la J. s. : 

Apld. Peanehi &. BLEKAT (ae : , 5 oo Hi oat . Rati, rar 

v. Palfrey AL8at), 2 Curt. 902; Varty 7. Nunn (i841) 

2 Curt. 877, ds to (4) Refd. Mackonochic v. Penxance 

(1881), 6 App. Can. 424. Generally, Mentd. Steward v. 

Ieee Meencise BO EC ERPS fea 

Corpn. ». Cox (1867), L. Re 2H. 39, ondon 

1017. The chancel-——By custom.|--Upon an 
application for a prohibition propter defectum 
triutionis, the Ct. of Arches had been enjoined from 
proceeding as to a custom till an issue was tried. 
The record of the judgment, setting forth a verdict 
finding a custom for the parishioners to repair the 
chancel, is conclusive evidence in the ecclesiastical 
ct. of the existence & validity of the custom. 

In London such a custom exists generally (Sin 
Joun NICHOLL).—ELY (Be.) v. Ginpons & Goopy 
(1833), 4 lag. Mec. 1563 162 1. BR. 1405. 
Annotation :-—Retd. Morley v. Leacroft, [1896] P. 92. 

1018. Custom of the City of London. | 
ors v. Cross, No. auth ante. 

1019. —-— ——-,]— BLY (Br.) v. GIBBONS 
& Goopvy, No. 1017, ante. aa a 

1020. Personal liability—Attendance at vestry 
meeting-—Signing order for repairs.|-— LANCIESTIEN 
v. FREWER, No. 803, ante. 

1021. Exemption---Whether by repair of private 
aisle.|-—-Semble: building & repairing an aisle 
will not exonerate anyone from the repairs of the 
church, unless he sits in the aisle & has no benetit 
of the nave.—WEKEKs v. OXENDON (LU8L), 1 Freem. 
K. B. 3013 89 E.R. 218. 

1022. Who are Hable —Occuplers of land within 
parish --Though not resident.) —Jireniy'’s Casts 
No. 1007, ane. ° 

1028. —— oe} — An occupier of land 
in one parish may be charged to the repairs of the 
church, though he resides in another parish.— 
Pager v. CRUMPTON (1590), Cro. liz. 050; 78 
kk. RR. 808. 

Vccupiers as parishioners, gencrally, sce Nos. 
4165, 1007, LO08, ante. 

1024. —-— Inhabitants of chapelry —Liability 
for repair of parish church.|--- AsTon PAanisil v. 
CASTLE BIkMIDGE CHAPEL (1614), Lob. 66; 8U 
E. KR. 215. oes Gi 
aAnnotations 3-- « Line o. ‘ 5» on 3 
“Uravet v. Sanderson, (1838 a Ad. Be Re sO. twontd: 

Woodward v. Bonithan (1660), T. Haym. 33° Wise 9. 

Creech (1676), 3 Keb. 8095) Breedon v, Gill (L606), L lid. 

Kayin. 219 | Sinith v. Wallet. (1699), 1 Ld. Mayin. 587° 

Pitts . Evans (1738), 7 Mod. Iep, 254; A.-C. v. Brereton 

lida 2 Ves. Sou. 425; Lartloy v. Covk (1833), 9 Bing, 


1025. 

1026. Ar 
.-— oo .J--An inhabitant o 

parish of W. was libelled for non-payment of ie 
imposed for the repair of the parish church, & of 
certain chapels built within the parish, under 
Church Building Acts, 1818 (c. 45), 1819 (c. 134, 
& 1822 (c. 72) He declared in prohibition, 
alleging that the rate was improperly laid on a 
part of the parish only, excluding the township 
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——.J—BALL v. CUnoss, No. 
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Sub-sect. 9, B. (a), (b) & (c) & C. (a).) 


of Hi. Plea, that the chapels were built in aid of 
the parish church; that there has immemorially 
been a chapel in H., at which the inhabitants of 
H. have received all divine rites & services ; that 
the costs of repairing the chapel have been im- 
memorially defrayed by the inhabitants of H. & 
no others; that from time, etc., no rate for re- 
pairing the parish church has been laid on any 
person in H].; & that the inhabitants of H. have 
from time, etc., been exempt from contributing to 
the repairs of the parish church. <A verdict was 
given for defts. on a traverse upon this plea. On 
motion for judgment non obstante veredicto :— 
Held: (1) the court would have to, after verdict, 
intend the chapel to have been coeval with the 
church, although that fact was not pleaded, & 
the chapel & church being coeval, & the inhabitants 
having always been exempt from the church rate, no 
rate for repairing the church could now be imposed 
upon them; (2) under Church Building Act, 
1822 (c. 72), s. 20, which directed that chapels 
built under the two first-mentioned Acts or that 
Act. should be repaired by the parishes or places 
at Jarge to which they belonged, the new chapels 
mentioned in the above pleadings would be re- 
pairable by the district which repaired the church. 
--CRAVEN v. SANDERSON (1838), 7 Ad. & EI. 
S80; 2 Nev. & P. K. 1. 641; Will. Woll. & Dav. 
604; 7L.J.Q.B. 81; 2 Jur. 374; 112 KB. RR. 700. 
Annotation : —Refd. Re Sandbach School & Almshouse Foun- 
dation, A.-G. v. Crewe, [1901] 2 Ch. 317. 
1027. Enforcement—-By Ecclesiastical Courts.! 
-—-The Spiritual Ct. may, by excommunication, 
compel parishioners to repair th: church; & 
when the vestry have made a rate for that purpose 
may enforce the payment of it.—ROGERS 2. 
DAVENANT (1677), 1 Mod. Rep. 104, 236; 2 Mod. 
Rep. 83 86 H.R. 8238, 852, 910. 
atnnotations = Consd. Gosling r. Veley (1853), 4 1%. L. Cas, 
0 Distd. A.-G. 1 Parr, [1920] 1 Ch. 339. Refd. 
Veley vr. Burder (1841), 12 Ad. & EL. 265: Veley vo, Gosting 
uiien 3 Curt. 253; Francis ¢«. Steward (1844), 5 Q. 3. 


1028. —— ---- .J-—(1) A citation in a cause of 
office must deseribe sulliciently the offence charged 
against the party, so as to show that it is a matter 
of ecclesiastical cognizance, but it need not 
minutely speeify all the particulars of the offence 
which are to be charged in the articles. 

(2) The ecelesiastical cts. have cognisance of the 
repairs of churches, & the power to enforce rates 
for that purpose, by censuring the individual 
parishioners who may refuse to perform their 
common law obligation to provide the necessary 
funds. In a proceeding against a parishioner on 
refusing to make a rate for the repair of a parish 
church, the citation charged the party cited with 
having “ wilfully & contumaciously obstructed 
or refused to make, or join, or concur In the making 
of a sufficient rate or assessment for providing 











funds, in order to defray the expense of the 
necessary repairs of the parish church.” On 
appearance thereto under protest :—-Held: an 


ecclesiastical offence was sufliciently disclosed on 
such a citation, & it was not necessary that all the 
circumstances of the case should be specifically 
stated thereon.— STEWARD v. FRANCIS (1843), 3 
Curt. 200; 2 Notes of Cases 1313; 7 J. P. 338; 
7 Jur. 449; subsequent proceedings, sub nom. 
FRANCIS v. STEWARD oe). 5 Q. B. vet. 

ain mck estan o—Generally, Mentd. Fell ¢. Law (1848), 12 Jur. 


1029. ———.|-—A citation, stating only, 
as the matter of charge, that the party cited, a 
parishioner of G., wilfully & contumaciously 
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obstructed, or at least refused to make or join or 
concur in the making of a sufficient rate for 
providing funds to defray the expense of the neces- 
sary repairs of the parish church, does not show an 
offence cognisable by the Ecclesiastical Ct. To 
a citation framed as above, the parishioner 
appeared under protest. The judge of the 
Ecclesiastical Ct. overruled the protest, & ordered 
the party to aepee absolutely. He thereupon 
declared in prohibition, setting forth the citation 
& the other proceedings. On demurrer to the 
declaration :-—-Held: (1) the declaration was 
good, the citation bcing insufficient to give 
jurisdiction ; (2) the suit in prohibition was not 
premature.—FRANCIS v. STEWARD (1844), 5 Q. B. 
9843; 1 Dav. & Mer. 748; 3 L. T. O. S. 125; 
0J.P.54; 8 Jur. 1066; 114 EB. R. 1519. 

Annotation :---As to (2) Retd. London Corpn. v. Cox (1867), 

L. R. 2 H. L. 239. 

1030. ——.]—It is the duty of the parish 
to repair the fabric of the parish church, & the 
neglect or refusal to perform this duty will subject 
those who so neglect or refuse to punishment in 
the Ecclesiastical Ct.—Gos.Lina v. VELEY (1853), 
4 if. L. Cas. 670; 1C. L. R. 950; 21 L. T. O. S. 
265; 17 Jur. 939; 10 E. R. 627, H. L.; revsg. 
(1850), 12 Q. B. 328, Ex. Ch. ; (1847), 7 Q. B. 406. 
Annotations :—Refd. Dale v. Pollard (1847), 11 J. P. 536 ; 

Kynsaham Case (1849), 12 Q. B. 398, n. Mentd. Corde 

®. Bentley (1851), 15 J. P. Jo. 7543 RK. v. Christchurch 

Overseers (1857), 20 L. TT. O. S. 3283 R. vw. London 

Consistory Court, da p. Beall (1862), 12 C. B. N.S. 220; 

Galway County Election Petn., Trench v. Nolan (1872), 

27 L. T. 603 Drinkwater ». Deakin (1874), L. R. 9 CO. P. 


:. Beresford-Hope ® Sandhurst, (188), 23 Q. B. D. 
79; A.-G. v. Wilts United Dairies (1921), 37 T. L. TR. 884. 





(b) Attendance at Church. 


1031. Statutory duty.]-—(1) There is no right on 
the part of a churchwarden forcibly to prevent an 
inhabitant of a parish or district from entering 
the church for the purpose of attending service, 
even though the churchwarden may be of opinion 
that he cannot be conveniently accommodated. 

(2) 5 & 6 Edw. 6, c. 1, 8. 2, having imposed a 
general duty to go to church, which still is binding 
upon members of the Church of England, has 
conferred a correlative general right to go to church 
on those who are so obliged to go. 

(3) The temporal cts. have jurisdiction over an 
action against a churchwarden for forcibly pre- 
venting an inhabitant from entering the church 
for the purpose of attending divine service.— 
TAYLoR v. TIMsSON (1888), 20 Q. B. D. 6713 57 
L. J. Q. B. 2186; 523. P. 1353 47. L. R. 208. 
«Annotation :—-Generally, Reld. Re Perry Almshouses, 1898) 

1 Ch. 391. 

1032. Whether sickness an excuse—Recusancy 
proved before & eocghs tae 1) Persons absenting them- 
selves from church shall not be excused from the 
penalties of Act of Uniformity, & 23 Eliz., c. 1, 
8s. 5, on account of being sick part of the time, if 
it be proved they were recusants before & after. 

(2) A feme corert is within the above statutes 
for absenting herself from church, & an information 
lies against her husband, notwithstanding 7 Jac. 1, 
c. 1.-—VARKER v. CURSON (1619), Cro. Jac. 529; 
70 EK. RR. 453. 
<innotations :-—Mentd. RK. r. Tuchin (1704), 2 

1061; KR. c. Atkinson (1784), 1 Saund. 249. 

1038. Jurisdiction of Ecclesiastical Courts.]— 
The Ecclesiastical Ct. may proceed on Act of 
Uniformity, s. 14, against a man for not going to his 
parish church on Sunday, & for not receiving the 
sacrament at Easter; for the statute expressly 
subjects these offences to the cognisance of the 


Ld: Raym. 


|. Ecclesiastical Cts.—BR1ITTON v. STANDISH (1704), 
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6 Mod. Rep. 188; 3 Salk. 88; Holt, K. B. 141; ) 
87 E. R. 94. 
Annotation :— Refd. Middleton v. Croft (1736), Cunn. 55, 114. 


* 
(-’ Provision of Church Ornaments, Furniture and | 
Articles for Divine Service. 
_,. .034. Church ornaments—Who are liable.}--— | 
Cnurch ornaments are a personal charge upon the | 
inhabitants, & not upon those who live elsewhere, | 
though they occupy lands in that  parish.— | 
VOODWARD’S CASE (1688), 3 Mod. Rep. 211; 87 | 
BK. R. 1363 sub nom. Woopwarp v. MACKPETH, | 
Comb. 132 3; sub nom. WOODWARD v. MAKEPEACE, 
1 Salk. 164. | 
Annotations :-—Mentd. Collett ¢. Collett (1843), 3 
Re Palatine Estate Charity (1888), 39 Ch. D. 4 | 
1085. —--—- Limitation on liability.)— BuTTrer- 
woe v. WALKER (1765), 3 Burr. 1689; 07 E.R. | 
: | 
1036. Church furniture—Reading desk.]-—Srnr- | 
JEANT v. DALE, No. 1760, post. | 
1037. Articles for divine service.]}—VELKY v. 
BuRDER, No. 1016, ante. 
1038. Holy communion.] —WEsTBURY'S 
(RkEcTOR) CASE (1687), Comb. 763; 90 Is. R. 3038. 
1039. - -—— Effect of special endowment. | 
—FRANKLYN v. St. CRoss (MASTER & BRETHREN) 
(1721), Bunb. 738 ; 2 Wood. 185; 145 K. RR. 6OOL. 
zlnnotations :—Mentd. Prevost cr. Benett (1816), 2 Price, 
272; Leathes «. Nowiltt (ISL7), 4 Price, 355; Batehellor 
¢, Smnalleombe (1818), 3 Madd, 12.3) Busk v. Lewis (1821), 
Jac. 363; Lewis ». Young (1824), M'Cle. 113, 


See, also, Nos. 773, 809, ante. 
C. Rights. 


(a) In relation to Church. 


1040. Rights of ownership —Church furniture-— 
Pews.|-—(1) Pews in a church belong to the parish 


Curt. 726; 








for the use of the inhabitants & cannot be sold nor - 


let excepting under the provisions of an Act of 
Parliament. 

(2) Churchwardens must) exercise a just dis- 
cretion in the allotment of them subject to the 
correction of the Ordinary. 

(3) A pew can only be appropriated to a house 
by faculty or prescription. Where the occupier 
of a pew merely allotted to him by the church- 
wardens ceases to reside in the parish he cannot 
let the pew with & thus annex it to his house, but 
it reverts to the disposal of the churchwardens. — 
WYLLIE v. Motr & Frencu (1827), 1 Hag. Kee. 


28; 162 I. R. 405. 

1041, ----- —— ——.| -SenJeaANnr v. DALE, 
No. 1760, post. 

1042. —--- -—— Clerk’s desk.| --SERJEANT  v. 


DALE, No. 1700, post. 

1043. Right of user— Body of church.| -BooritLy 
vw. BAILY, No. LOZ, ante. 

1044. Chancel.! -—Ricu v. BUSHNELL, No. 
416, ante. 

1045. As to services—Performance of divine | 
service in parish church.]—(1) Lapse of time is not | 
an absolute bar to a criminal suit where the evil | 
complained of is a customary one, e.g. that. a church | 
was unroofed & dismantled, whereby — the 








parishioners were & still are prevented from 
resorting to their parish church; but the ct. 
expected the delay to be accounted for, & unless 
a reasonable explanation can be given, might not, 
although the suit procceded to a sentence against 
deft., accompany that sentence with costs. 

(2) Where the contents or substance of a docu- 
ment, ¢.g. of an order in council, are pleaded, the | 


document itself must. be annexed to the articles. | churches; that repeated applications have been 
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(3) Parishioners have a right to demand that 
divine offices should be celebrated in their own 
pares church, unless such right has been limited 

y lawful authority. ; 

(4) Notwithstanding the delay in = instituting 


procecctings the et. was bound to order A. to 
restore the ancient parish church of B. to the state 
it was in when he had it dismantled, & to condemn 


him in the costs of the suit.—StT. DAvip (BP.) v. 
De Rurzen (Baron) (1861), 4 lL. T. 90; 255.2. 
$803; 7 Jur N.S. S84. 

1046. -——- Administration of Holy Communion. | 
-——HenLeEY v Bursrow (1666), 1 Keb. 0173; 83 
E.R. 133. 

1047, —-—- ——-.]--The primd facie right of a 
parishioner to partake of the Holy Communion 
being distinctly declared by 1 Edw. 6, ec. 1, 8. 9, the 
only cause which is suflicient under the rubric 
to justify a minister in repelling him of his own 
authority, is that he is “San open & notorious evil 
liver’; & under Canon 27, that he is ‘S a common 
& notorious depraver of the Book of Common 
Prayer.” 

Applt., a man of irreproachable moral character, 
published a book entitled ‘ Selections from = the 
Old & New Testaments,” for use at: family worship, 
& also a book of family prayers compiled from the 
Prayer Book. Afterwards, at the request of 
resp., the vicar of the parish, he wrote a private 
letter to him in which he stated that he omitted 
certain parts of the Bible from his family reading 
because he did not. concur in the construction which 
in his opinion was usuall y put upon them : —Jleld : 
(1) resp. was not justified in repelling him from the 
Communion either under the rubric or the canon, 


omission not being rejection, nor rejection 
necessarily depravation; (2) the conduct of 


resp., being unjustifiable when it took place, could 
not be affected by anything which occurred after- 
wards between him & his bishop, there being 
nothing in the rubric or canon to shift the re- 
sponsibility to the latter; (8) proceedings were 
properly taken against) resp., under Church 
Discipline Act, 1840 (c. 86), without. a previous 
appeal to the bishop. - JENKINS vo. Cook (18768), 
IPD. 8035 461.50 POC. 2s 841. Tbs 405.0 2 
2005; 24 W. R. 489, PoC, 

-lnnotations : -.18 to (1) Consd. Reo. Dibdin, (1910) P. 67, 

efd. fte Perry Almshouses, [PS9S}) Ch. 30n, 

1048. - — -----.!- Rov. Dinpin, No. 10, ante. 

1049. - Attendance Though no seat avail- 
able.| - TAYLOR v. TiMson, No. LOST, ante. 

1050. Preservation of order --Removal of 
disturber.|-—To an action of assuult & battery, a 
plea that pith. disturbed a congregation while the 
minister was) performing the vites of burial, & 
that. deft., though neither constable, church- 
warden, nor other officer, aolliter manus imposuil 
to prevent such disturbance, is a good justifica- 
tion, -GLEVER uv. UlyNpr (1673), 1 Mod. Rep. 
1685; 86 E.R. 80063 sub nom. Leven v. Iipe, 1 
Freem. K. B.S! 
ghee Ce > -Refd. Burton v. Henson (1842), 10 M. & W. 

ae 


1051. Seat In church.;-—Facully for ereeting a 
gallery, for the accommodation of the inereased 
population of the parish, granted. Objections, 
on the part of certain parishioners, overruled. 

Jt is distinetly proved that) new houses have 
been built, & that several fatuilies are prevented 
from going to the parish church by want of seats, 
while others are obliged to go to neighbouring 


~~ 


L. Seat in church —Pew. F—StT, ANDREW'B CHURCH (TRUSTER) 1. FERGUSON (186%), 1 Han. 273.—CAN, 


J. VOL. XIX. 


x 
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Sect. 7.—Constitulion of the Church into parishes: 
ee 9, C. (a), (b), (c), (d), (6) & (Ff) & D. 
iccl. 8. 


made to the churchwardens for pews, that the 

church is not pyeue of holding more than 200 

persons, & that there are 70 or 80 families, which, 

on the lowest calculation, will be too many for the 
present capacity of the building. These then are 
inconveniences against which the parish is bound, 

& may be compelled by ecclesiastical censures, to 
rovide, for every man, who settles as a house- 

i1older, has a right to call on the parish for a con- 

venient scat. The inference, indeed, is almost 
admitted by the objectors, & on their own showing, 
that the church is insufflcient—for, how do they 
attempt to prove the contrary? First, that 
several persons omit coming to church. It is 
impossible to sanction an objection to a reason- 
able increase of the accommodation of the church, 
on the supposition that any of the parishioners 
neglect their duty. The ct. must rather adopt the 
supposition that they are desirous of doing their 
duty, & of availing themsclves of their right to be 
accommodated. ... 1 am bound to conclude, 
that the erecting a gallery is conformable to the 
wishes of the parishioners, & that their opinions 
have been fairly obtained; & thinking some 
addition is necessary, & no other method being 
sroposed, of which I can judicially take notice, 

am of opinion that this faculty ought to be 
granted (Sin WILLIAM Scorr).— Groves & WRiGUT 

v. Hornsry (Recror, ere.) (1793), 1 Wag. Con. 

188; 161 H.R. 521. 

Annotations :--Oonsd. Mvans v. Slack & Smith (1869), 38 
L.J. Keel. 38. Refd. Bullen», Great Baddow (Parishioners) 
(1856), 28 LT. OLS. 1485 Steeple Laugford (Rector) v. 
Churchwardons (1866), 28 le T. O. & 178; Taylor v. 
Timson (1888), 20 Q. B. 2). 6713 Claverley (Vicar, cote.) 
vw. Claverley (Parishioners), Claverley (Churehwardeus) v. 
Claverloy (Vicar, etc.) Gatacre & Legh ov. Claverley 
(Vicar, ote.), [1900] BP. 195, 

The 


1052. —-— ‘‘ Without payment.’’| —(1) 
party has shown that there are pews occupied by 
persons not living in the parish, & that a particular 
individual has obtained a large portion of the 
church, & let his own pew to a non-resident person. 
There is one pew appurtenant to the house of A.,, 
who does not live in the parish, & who covenants 
with his tenant, that. he shall not) occupy it, in 
order that) he may let it out to others. This is 
clearly illegal. Hf a pew is rightly appurtenant, 
the occupancy of it} must pass with the house ; 
& the individuals cannot, by contract between 
themselves defeat the general right of the parish. 
It. appears that. the house has been built only 
eighty years, which is not sufficient to establis 
a prescriptive right, because it might be presumed 
that evidence of the grant of a faculty was not 
extinel in that time; but even if there was a 
prescriptive right, it could not be exercised by 
transferring it to persons, not inhabitants of the 
house, or of the parish. Such possession cannot 
be maintained (Stn WILLTAM Scorr). 

(2) It seems that B. has kept a school some 
years, & applied to the churchwarden for an allot- 
ment of room in the gallery, which was given, 
she retaining her pew; & that she has since lect 
out her pew to some ladies of another parish. 
The churchwardens of that time did wrong; for 
they ought, if the pew was really appurtenant, 


which does not appear, cither to have granted . 
additional space with the old pew, or to have |! 
' the parishioners cannot, except on the occasion 
but that she should take sufficient ; eh 
' bells. 


insisted that it should be given up to some 
parishioner : 
room for her accommodation clsewhere, & be 


nilowed to let out her pew to persons not resident ; 
in the parish, is an abuse which cannot be main- : 


ECCLESIASTICAL Law. 


tained ; for it is a wild conceit that there can be 
such use made of pews, as of villas or other common 
property (Sir WILLIAM Scott). 

_(3) It has been held, that a faculty to a man & 
his heirs would be bad, because his heirs may reside 
out of the parish, & it would be an unjust usurpa- 
tion in the parishioner, to detain such a privilege for 
the use of others (SrR WiLL1AmM Scott). 

(4) A. says, that his house has been built 
upwards of eighty years, & that the pew has been 
exclusively held by him, & that he has covenanted 
with his tenant that he shall not sit in it—which 
is an unjust attempt, & an illegal exercise of his 
exclusive right, if he ever possessed such (Sm 
WILLIAM Scott). 

(5) Six years possession is not sufficient against 
& mere disturber, much less against the Ordinary 
(Sir WILLIAM ScoTT). 

(6) A person, claiming a pew, must show either 
a faculty, or prescription, which will suppose a 
faculty. But mere presumption is not sufficient, 
without some evidence, on which a faculty may 
reasonably be presumed. The strongest evidence 
of that kind, is the building & repairing time out 
of mind; for mere repairing for 30 or 40 years 
will not exclude the Ordinary. In this case the 
eit was offered a particular space; & if he 

iad built on it, it would not be sufficient to super- 

sede the authority of the Ordinary. The possession 
must be ancient, & going beyond memory; & 
though, on this subject, 1 do not mean the high 
legal memory, it must be larger than appears in 
the circumstances of this case (Sin WILLIAM 
Scott). 

(7) It is alleged that the house has been built 
eighty years, but it is not said that the scat was 
built & maintained by the owner of the house. 
The time of sixty years has been held not sufficient 
against a wrongdoer. The law does not favour 
claims against the Ordinary & no ground is stated, 
here, on which such a right can be cstablished 
against him. By <A.’s own affidavit, it appears 
that, whatever his claim might be, it ceased when 
he went out of the parish, & has since been used 
improperly. I have no hesitation in saying that 
this is to be considered as a vacant pew, which 
the Ordinary has a right to confer, for present 


| possession, on any inhabitant (SiR W1LL1AM Scorr). 


(8) It is my duty, therefore, to decree a monition 
to issue to the churchwardens to seat C. in this 
pew. At the same time, as the parties have been 
acting under a mistake, which has been general 
in the parish, this must not be done with pre- 
cipitation, but with all reasonable attention to the 
convenience of the parties. It is clearly the law 
that a parishioner has a right to a seat in the 
church without: payment (Sirk WILLIAM ScorTr).— 
WALTER v. GUNNER & DRURY (1728), 1 Hag. Con. 
3143; 161 HB. 1. 565. 

Annotations :-—.48 to (3) Consd. Re St, Columb, Londonderry, 
Pews (1863), 8 L. T. 861; Gibbon v. Christchurch, High 
Harrogate, Sheepshanks intervening (1886), Trist. 229; 
Refd. Byerley v. Windus (1826), 5 B. & C. 1. As to (6) 
Consd. Philipps v. Halliday, (1891) A. GC. 228; Proud 
t. Price (183), 62 1, J. Q. Bs 400, 18 to (8) Refd. Taylor 
¢. Timgon (18838), 20 Q. B. D. 671; Claverley (Vicar, 
ete.) ©. Claverley (Parixhioners), Claverley (Church- 

wardens) t. Claverley (Vicar, etc.), Gatacre & Legh v, 

Claverley (Vicar, etc.), [1909] P. 195. 


1053. Bells—Right to ring.|—(1) The freehold 


, of the church is in the incumbent, & the lawful 


custody of the key belongs to him. : 
(2) Unless the incumbent of the church consent, 


of divine worship. procure the ringing of the church 


Some parishioners, in spite of the remonstrance 
of the incumbent of the church broke open the 


Part [TJ.—Constrrution oF THE CuuRCH oF ENGLAND. 307 


belfry door & rang the bells :—Held: such con- : Szcr. 8.—IN THE DOMINIONS, COLONIES, ETC 
duct wae aaa ae parties guilty of it would | See, generally DEPENDENCIES Vol. XVII. pp. 
b sadn nished & cons emned in costs.—REDUEAD | 197 ¢f seq. 
Sener 1062. Position of church—General rule.]—In 
(6) Right of Churchway. 


a colonics the Anglican Church is purely a 
Ponca Over Sealed ade lean v. MOUNT- is ron eugene (Be ux GareM, (ESOP), 
LAMPRELL, No. 431, ante. maT? sich 

1055. —— Interference with—What court has Clergy—Holding office in dominion.] — See No. 
jurisdiction.]—BATTrEN 7. GEDYE, No. 465, ante. 


1806, post. 
taper 1063. Channel Islands—Jersey—Ecclesiastical 
Wer vee oar oe Na Custom & Usaaus, jurisdiction over.)—The partics, mii domicil of 
: +» pp. 5, 9, 16, 17, Nos. 17, 49, 155-159 ; | origin was in Jersey, married & cohabited there, & 
| 
| 
| 





EASEMENTS. : 
the : 2 
1108, TnetroneewithRigt of abatement | Ho hi iy ne os ke 
FPN a bdr j ee eae a ae hive ie Ja without every acquiring an English dowicil. The 
441; Taylor e Dovey (Shy) 7 Ad. eRe toy, ro” MZ. | wife came to England & commenced a suit for 
ant dissolution of her marriage :—JIeld: (1) though 
the wife had attained such a domicil in this 
country as enabled her to sue for a divorce, the 
husband had never in any way brought himesclf 
within the jurisdiction of the ct., & the petition, 
therefore, would be dismissed; (2) the Bishop 
of Winchester never had any original jurisdiction 
in matrimonial causes in Jersey, & the island, 
therefore, was not included within the jurisdiction 
of the ct. by Matrimonial Causes Act, 1857 (c. 85). 
—Lb Sutur v. Lis Sutun (1876), 1 P21. 1895 4 
I. J.P. 733 24 W. RR. 6103 sub nom. Lr SNuuR 
v. La Sneun, 34 L. TT. 5113 on appeal, aub nom. 
Le Sunun ev. Le Surur (1877), 2 PP. D. 79, 0. A. 
<innolations :—.1a to (1) Consd. Lord Advocate v. Jaifery, 
i031 if 1 UC. 146. Refd. Niboyet v. Niboyot (1878), 
1064. Disestablished churches—Church of Wales 
—Compensation for right of patronage —Whether 
capital or income.|-—The sum paid under Welsh 
Church Act, 1014 (c. 91), 8. 16, by way of com- 
pensation for the extinction of the right of patron- 
age of a bencfice subject to a settlement does not 
belong to the tenant for life, as lay patron, under 
the settlement, but is payable to the trustees of tho 
settlement as capital—Me PeNniuyN’s (LORD) 
SETTLEMENT TRUSTS, PENRHYN v. ROBARTS, [1923] 
1 Ch. 143; 92 L. J. Oh. 1453; 128 LT. 4423 39 
T. 1. 1. 1163 67 Sol. Jo. 169. 
——— Right of incumbents to participate in 


1061. Action against churchwardens-—In respect aie a SIT, Now mir Peres ance Onaniries, Vol. 


of intended works in church.]—-WOODMAN v. 1065. Angiican bishopric abroad-—-Gift for— 


ROBINSON, No. 793, ate. i 
: tan - _ | Whether good charitable gift.] -—A gift towards the 
Attendance at vestry.|—See Sub-sect. 4, A., ante. fund for the bishopric of Jerusalem agreed to be a 


good charitable legacy.— HABERSHON v0. VARDON 
D. Consent to Application for Facully. ' (1851), 4 De G. & Sm. 467; 201. J. Ch. 5495 17 
Sce Part IV., Sect. 11, sub-sect. 4, B., post. J.T. O18. 1965 15 Jur. 9613 Of 1. 1. 916. 





In churchyard.|—See No. 465, ante. 


Churchwardens.]—See Sub-sect. 6, D. (b) ii. 
Parish clerk.J]—Sce Nos. 906, 027, ante. 
Sexton.|—Sce No. 981, ante. 


(d) As to Parish Books. 

1057. Parish books—Right of inspection.]— 
Parishioners have right to view parish books.— 
Love v. Bentiky (1707), 11 Mod. Rep. 1343; 88 
EK. R. 947. 

1058. -———_ ——— Enforcement by mandamus— 
Form of order.}|—Rulec for an inhabitant of a parish 
to inspect the parish books may be absolute in the 
first instance.—ANON. (1814), 2 Chit. 290. 

1059. Grounds for granting.] --- 
Haz p. Briaas, No. 847, ante. 

Churchwardens’ accounts-—Right of inspection. | 
—Sce Nos, 846, 847, ante. 


(e) Right of Burial. 
In church or churchyard.}—Sce Borian, Vol. 
VII., p. 527. 











(f) Other Rights. 
1060. Control of church funds —Gifts for specified 
i a & KNott v. CAMPKIN, No. 443, 
ante. 


(c) Appointment of Parish Officers. 


& - ee ee tee en oe 


PART 11, SECT. 8. of South Afnea from the Chureh , whether it destroys the Indopondence 
m. Position of Church.}—The Church | Of England.—Merniiman (Br. oor : of the clergy or whether it deprives the 
of South Africa was constituted 
on articles which provide that such 


urch receives the same doctrine, 


GRAHAM'S TOWN) v. WILLIAMS (1K82), 
51 L. J. Pp. C. 95.8. AF. p 
. J—As to all purely church | V- da. St. 454.—AUS, 

sacraments, & discipline, & the same |; matters an Act of an Assembly of the | «F~-The power of altering 


| 

bishop of administrative au hority.—— 

1908] 

gla 
standards of faith & doctrine, as the ,; Church of Jsngland which docs not «© the constitution of the Assembly of 

{ 


GLADHTONE v. ARMATRONG, = [ 





Church of England, provided that, in , alter & is not at variance with the {| the Church of Kagland, given b 

the interpretation of the aforesaid | authorixed standards of fulth & © Church of England Constitution Act, 
doctrine of that church Is binding, & | 1854, 8. 13 entitled the Assembly to 
the et. will not examine such an | alter the quallfieation of the body of 
Act to find whether vested rights | electors for the representatives of the 
have been sufficiently respected, ' luity, so as to Include women.—-A.-G, 
whether it) Is unjustly retrospective, ' 7. CLARKE, [1014] V. L. It. 71.—AUS, 


standards of faith, such Church be not 
bound by decisions of faith or dectrine 
or discipline other than those of its 
own ecclesiastical tribunals :—J/leld : 
this proviso disconnected the Church 


ee ee 


x 2 
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Part I1V.—Ecclesiastical Courts. 


Sect. 1 —ARCHIDIACONAL COURTS. 


1066. Consistory court --Concurrent jurisdiction 
with./—RoOBINSON tv. GODSALVE, No. 273, ante. 
7. Appeal to.]—STewanrp v. BATEMAN, 
No. 274, ante. 





Srcr. 2.—DIOCESAN COURTS. 


1068. Classification.|—(1) A Bishop of the 
Anglican Church had undoubted jurisdiction prior 
to the Reformation to pronounce [reconciliation 
sentence} where a church had been polluted. 
(2) Prior to the Reformation the Bishop’s ordinary 
ct. was his consistorial ct., presided over by his 
chancellor, & he was also entitled to hold what, 
for convenience, 1 will call three extraordinary 
cts. for special purposes on special occasions — 
namely, visitation cls., cts. for the consecration 
of churches & churchyards, & cts. for pronouncing 
a sentence of reconciliation. The  consistory 
cts., visitation cts., & cts. for the consecration 
of churches & churchyards have been held con- 
tinuously since the Reformation, not by virtue 
of any particular statute or canon, but as being 
part of the ecclesiastical system established in 
this couatry prior to the Reformation, & which 


was continued by the Reformed Church as part ; 


of its ecclesiastical system & so ree ynised in the 
civil cts. & incidentally by the statutes & canons 
of 1603. Cts. for the purposes of pronouncing a 
sentence of reconciliation have probably been 
rarely held since the Keformation, & then only on 


| 
| 
| 
| 
| 


exceptional occasions (Da. TrasTtram). —RECON- | 


CILIATION SENTENCE & SERVICE IN ST. PAUL'S 
(1801), qT T. J. R. 276. 
1069. Nature—Superior court.|-—(1)  Iécclesi- 


astical Courts Act, T8138 (c. 127), 5. 7, which gives 
power to a justice to enforce the payment of a sum 
under £10 due upon a church rate, where the 
validity of the rate has not) been questioned, nor 
the liability of the party, takes away the juris- 
diction of the HKeclesiastical Ct. in such cases. 
But, if dhe validity or liability be in question, the 
Keclesinstical (ts. have jurisdiction, though the 
party has not’ been summoned before a justice. 
(2) Semble: the Consistory Ct. of the Bishop, the 
Ct. of Arches, & the Ct. of Delegates, are superior 
cts. 

(3) There is no doubt that, in the case of prohibi- 
tions to be granted for the sake of trial, as distin- 
guished from those which are to be granted upon 
account of a wrong trial or crroneous judgment, 


re ee 


~——= 


ee re ne ne ee ee ee ees ee 


the rule is established, that a party neglecting to | 


contest. the jurisdiction in the first instance, & 


taking his chance of a favourable decree, shall not | 
be allowed after sentence to allege the want. of | 
jurisdiction as a ground of prohibition, unless the | 


defect. appears on the face of the pleadings (LORD 

DENMAN, (.J.).---RICKETYsS vt. BODENHAM (1838), 

4 Ad. & EL 433: 5 LL. J. NK. B. 1023 111 BE. RR. 

850; sub nom. BODENHAM vt. RickrErrs, 1 Har. 

& W. 7533 6 Nev. & M. BK. B. 170, 537. 

a{nnotations s— As to (1) _Apld, White & Jackson vr. Beard 
(1880), 2 Curt. 4d. 
31: Richards ¢. Duko (1842), 3 Q. B. 256; 
(18645), 12 L. TN. 17. Refd. Pease ro Chaytor (1863), 3 
BR. & S. 620. 48 to (2) Refd. Roberts vo Humby (1837), 
3M. & W. 1203) James er. South Western Ry. (1872), 
I. R.7 Exeh. 287. fe to (3) Refd. Farquharson ¢. Morgan, 
[1s84) 1 Q. B. 682. 


Consd. ite Baines (E840), Cr. & Ph. | 


hv. Pediler | Mitted to Fulham Palace, the Bishop of London’s 


1070. Rights of bishop—To sit as judge—Fees | 


to chancellor.|—GIBBONS v. CLOYNE (Bp.) (1706), 
Holt, K. B. 599; 90 E.R. 1232 3 sub nom. CLOYNE 
(Bv.) v. GiBBONS, J1 Mod. Rep. 62. 

Annotation :—Apprvd. R. v. Tristram, [1902] 1 K. B. 816. 

1071. To bring action—Pension.|—LIn- 
COLN (Bp.) v. SMITH (1668), 1 Vent. 3; 86 E. R. 3. 
Annotations :—Apprvd. Ez p. Medwin (1853), 1 K. & B. 609. 

d. Jones v. Stone (1699), 2 Salk. 550; Lee v. Flack, 

11896) BP. 138. 

1072. ——— To veto Chancellor’s judgment.| 
DAVEY v. HINDE, No. 2768, post. 

Diocesan Chancellors, generally, sce Part III., 
Sect. 5, sub-sect. 3, A., ante. 

1078. Jurisdiction—-To award costs—Appeal— 
No prohibition of process.|-—A Consistory Ct. may 
award costs; & if the cause be removed to the 
Arches, the process for the costs shall not be 

rohibited, though the issue was triable at common 
aw.—TRANSAM’S Case (1590), Cro. Eliz. 178; 
78 K. R. 434. 

1074. ———- LLondon—Shared with Court of 
Arches.| — (1) A prohibition will not lie for citing 
a man out of the diocese of London to 
the diocese of Canterbury. (2) A suit for matters 
accruing in J.ondon may be cither in the Arches 
or in the Consistory Ct. ; for the archbishops have 
remitted their courts to each other.—GOBBET'S 
Cask (1634), Cro. Car. 3393 79 K. R. 897. 
Annotation -—Mentd. Smith r. Wood (1692), 2 Salk. 692. 








1075. —--- Resident in archdeaconry.|—Ronin- 
BON v. GODSALVE, No. 273, ante. 
1076. —-- — Disposal of records.]—On the peti- 


tion of the Ambassador of the United States of 
America, the Chancellor of the Diocese of London 
directed that the manuscript known as ‘‘ The Log 
of the Mayflower,’ & containing the history of 
the voyage of that vessel to America in 1620 & 
of the then new-founded Plymouth plantation, 
together with entries of the births, marriages, & 
deaths of many of the first settlers in New England 
& their immediate descendants, should, as a record 
of the greatest national interest & importance to the 
President. & citizens of the United States be delivered 
out of the custody of the officials of the See of 
London to the Ambassador for the purpose of being 
transmitted to America, & there deposited under 
the official custody of the Governor of Massa- 
chuscetts for the time being, on the conditions that 
a photographie facsimile reproduction of the 
manuscript, verified by affidavit, should be 
deposited in the registry of the Consistory Ct. of 
London, & that all proper facilities should be 
afforded by the future custodians of the original 
to persons desiring to make searches therein or 
of obtaining extracts therefrom, & that a certificate 
of the due delivery thereof, signed by the Governor 
of Massachusetts, of having received it, & testifying 
his acceptance of its custody on the conditions 
imposed, be transmitted to the registrar. The 
Ambassador of the United States having ceased 
to hold office since the decree was made, the ct. 
did not. think fit to vary the decree ; for in taking 
charge of the manuscript he was to att not 
as ambassador, but as the personal delegate of 
the ct. 

At. the time when the manuscript was trans- 


registry in Doctors’ Commons was a legitimate 
place for depositing registers or certificates of 
marriages, baptisms, & death of persons resident 


in the Colonies as well as of persons resident in 


the London diocese in England (Dr. Tristram).— 


Part IV.—EccLEsIAsTIcAL Courts. 309 
Re MAYFLOWER (Log OF THE), [1897] P. 208; 76 | 11 Jur. N.S, 205; 13 W. R. 476; 15 E.R. 1003; 





L. T. 295. sub nom. GREATA vt. TREASURE, 5 New Kep. 383, 
. To order proctor to refund money.]— | .fanotatio:-s:—As to (1) Apid. Ritehings ve, Cordingley (1868), 
1 z é fowke vr. Berington, (1914) 2 Ch. 


If money is improperly in the lands of a proctor, aie 3A. & KH, 113; 


a 


the Consistory Ct. may order him to ref it.— 

MoRRIS 7”. Ges an (1833), 1 ee phys ut | 1092. ——— Form of letters of request—-Motion 
Under Clergy Discipline Act, 1892 (c. 32).]-—- | to accept./—(1) Money was advanced under Public 

Sce Sect. 9, sub-sect. 3, post. Works Loans Act, 1824 (c. 36), by the Comrs. of 

1078. Appeal from archdeacon.]—Sriwarp | Public Works for the repair of a church, to be 
v. BATEMAN, No. 274, avite. ; repaid by instalments. Part was spent in repair- 

1079. Appeal--To court of arches.]—Srewanrn | ing the chancel. A rate was made for the pay- 
v. BATEMAN, No. 274, ante. ment of the first instalment, which deft. refused 

1080. Effect.]-—Wiutrr v. STEELE, No. | te pay :—Held: the moncy was properly spent, 
569, ante. the word “church” including ‘chancel’; & 

1081. Seal-keeper—Ancient office.j—It. vr. Morr, | the rate was not vitiated, ; 
No. 265, ante. Semble: (2) even if the money had been im- 

i properly spent, the rate would have been good, 
inasinuch as the Comrs. having advanced money 
on proper security, could not be deprived of that 
security by the after acts of the parish. 

(3) Letters of request in a cause of subtraction 
of church-rates must state the date on which the 
rate was made, & the circumstances taking the 
rate out of Compulsory Church-rate Abolition 
Act, 1868 (c. 100). "The acceptance of letters of 
request must in every case for the future be moved 
by counsel.—KHiprin tv. Bastin (1860), 1. Re 2 
A. & BE. 886.3 38 L. J. Neel. 22, 38 5 20 1. 'T. 622 3 
335. P.675. | 
Annotations :---.18 to (1) Refd. Mdney & Lunn v. Smallbones 

(1869), 261. 1%. 500; A.-G.e. Parr, (L920) 1 Ch. 339, 

1093. -— -- Pleading.|——-On Mar. 29, 1869, a rato 
was inade by the churchwardens & overseers of 
the parish of K., in the diocese of [., for the repay- 
ement of money borrowed from the Public Works 
Loan Comrs., under the provisions of Public Works 
Loans Act, 1824 (¢. 36), Deft. oceupied a messuage 
& premises in the parish, in respect. of which he 
was assessed, for the purposes of the rate, at the 
sum of 10s. 0d.3 he refused to pay this sum, & 
disputed the validity of the rate. Letters of 
request were granted by the chancellor of the 
Bishop of I., directed to the judge of the (Ct. of 
Arches, requesting the judge to call deft. before 
him to answer in respeet of the assessment. A 














Sict. 3.- PROVINCIAL AND GENERAL COURTS. 
SuB-secr. 1.—Courr oF ARCHES. 
A. In General. 


1082. Nature—Superior court.]—-RICKETTS Uv. 
BopENHAM, No. 1069, ante. 

1083. ---—- ——— No need to declare jurisdiction 
on documents.|—DALE’s CASK, IENRAGHT’S CASE, 
No. 1556, post. 

1084. -- Purely ecclesiastical court.|— LI UpDsSON 
v. Tootu, No. 1719, post. 

1085. Archbishop—-Power to sit as judge.|— 
The Archbishop of Canterbury may sit as judge im 
the Ct. of Arches, & thercfore cannot sue there 
for books bequeathed to the library at Lambeth, 
although he is in such case only a_ trustee.-— 
SUEFFIELD vt. CANTERBURY (ARCHBP.) (1680), 2 
Show. 146; 80 KH. R. 840. 

1086. -—--- -—-— Trial of bishop-—Ecclesiastical 
offence.|—ReEAD v. LINCOLN (Bp.), No. 101, ante. 

1087. Registrar—-Duty to swear deputy-:.-Man- 
damus.|— ht. v. WARD, No. 250, ante. 

1088. Proctors —Admission.|—In the (Ct. of 
Arches, a special commission issues inevery case, & 
the petition of the person to be admitted sets” docree by letters of request was issued on Apr. 29, 
forth that he has served seven years to a proctor | 1870, & the suit. proceeded in the Arches Ct. Deft. 
of the ct., & that he is a notary public (Sin HM. | pleaded that the tithe rent-charge, the property 
JENNER Fust).— TreLiv. BOND (1849), 181. T.O.S. or & peeeived by the reetor of the parish in com- 
217. ‘mutation of certain tithes within the parish, was 

1089. Case before court by letters of request — © not, assessed tu the rate, & that a gleho house & 
From bishop’s commissary.|—-BuURGOYNE ». FREE jands within the parish, of which the rector was 
(1829), 2 Hag. Kee. 456; 162 KE. BR. 921 § affd. the owner & occupier, had been omitted from the 
sub nom. FREE v. BURGOYNE (1830), 2 Hag. Ecc. | agsessment.  Pitfs. filed a responsive allegation, 
UU2. in which it was alleged that, in Jan. 1871, a meeting 
tet ONS 7 mee eee Wenn Ady Loftus (1815). 4 Notes of was duly held to amend the rate & the assessment 

Davidson t. Davideon (1856). Den. & Nw. 132; Ronweli on which the rate was made; & at the meeting, 

r. London, Bp. (1861), 14 Moo. P. C. CG. 3953) Martins. the churehwardens of the parish, with the con- 

Mackonochie (1883), 8 P. D. 191. currence of the overseers, amended the assessment 

1090. —— -—--.} —Kx p. WiuuiAMs, No. 1295, . by adding to & including in such assessment the 
post. rectorial tithes, & ylebe house & lands, & amended 
1091. -—— Effect of letters of request.] -(1) One: the rate by reducing the assessment on all the 
of two churchwardens has no right, without the ratable property, & assessed the rector as owner 
other’s consent, to use the latter's name as co-pitf. © of the tithes, & as owner & occupier of the glebe 
in a suit against a parishioner, for subtraction of | house & lands, & that the sum, in respect of which 
church rate, & there is no implied authority in . deft. ws assessed in the amended rate & AssesS- 
such circumstances, the proper remedy, if any, , ment, amounted to 9x. hd. instead of 108. Ud., & 
being the removal of the obstinate churchwarden that pltfs. only claimed to recover the sum_ of 

Qs, Sd. Delt. opposed the admission of the 


for misconduct. . ! ° 

(2) Where a case comes before the (Ct. of responsive allegation : ~ Held : the responsive 
Arches by letters of request, the suit does not ; allegation was inadmissible, because the ct. had 
commence in the ct. below, but in the Ct. of | no jurisdiction to inquire concerning any other 
Arches, the letters forming no part of the vause.-— . assessment than that mentioned in the letters of 
Fry & GREATA v. TREASURE (1865), 2 Moo. ' request. -~-ASTERLEY v. ADAMS (L871), L. HK. 3 
P, C. O. N. S. 539 ; ll L. T. 733 3 29 J. RP. 117; 4 A. & E. 3u!. 
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310 ECCLESIASTICAL Law. 
Sect. 3.—-Provincial and gencral couris: Sub-sect. 1, one (1861), 14 Moo. P. 0. C. 895; Brod. & F. 


A., B. & C.; sub-sect, 2.) 00; 41.17. 813; 25 J. P.563; 7 Jur. N.S. 100; 
Letters of request generally.|—Sce Sect. 9, sub- | 9 W. R. 874; 15 E. It. 354, P. C.; affg. 8. O. sub 
sect. 1, 0. (0), post. nom. LONDON (Bp.) v. BONWELL (1860), 6 Jur. 


1094. Common law courts—Concurrent ltiga- | N. 8. 709. 
tion — Election.) — Wasit v. LiNcoLN (BP.), No. A ee ce) Cama Sheppard ©; Dennebe: (4200), 





39 L. J. Ece 
2123, post, 1103. ——_ Adult —R ERAR 
1095. Deference to decisions of.|—CoMBE v. : ery.] omega G “4 & 
iipwate, NG: non ee ] LopER (1690), 1 Hag. Ecc. App. B. 7; 162 E. 2. 


763. 
1096. Evidence-—Whether modified by Ecclesi- ivation j 
astical Courts Act, 1855 (c. 41).] MAnTIN v. Mac-! , bs si caries eA a a ee ie 
KONOCHIE (SECOND Suit), No. 2815, posi. sa nigel agrechai ragairalingeridiaper oper 
’ ’ ida to pronounce in a great variety of offences 
~ y clerks, such as drunkenness, breach of the 
B. Original Jurisdiclion. canons, dilapidations, obstinate disobedience to 
1097. No usurpation of functions of synod— | the ordinary. Such sentence was pronounced for 
Repugnance to articles & formularies—-Considera- | incorrigible disobedience to the Arches Ct. & of 
tion.|—SuePpPARD v. BENNETT (SECOND APPEAL), | the ordinary.—Comsy v. De LA BERE (1881), 
No. 2987, post. 6P. D. 157; 45 J. P. 3423 subsequent proceedings 
1098, Not enlarged by Public Worship Regula~ | (1882), 22 Ch. 1). 316, ©. Ae sea), BPD 
. oT — 5 rtin v. Mackonoc : . dD. 
Cr ee eal (c. 85).]—THupson v. Toot, No. | “71 "Gonad. Heywood v. Manchester, Bp, (884), 13 


Q. B.D. 404. Rofd. Beneficed Clerk v. Leo, [1897] A. C. 
1099. London — Concurrent with  consistory 226; St. Albans, Bp. v. Fillingham, (1906] P. 163. 


court. |—Gobnet’s Case, No. 1074, anie. 1105. -}—CoMBE v. De LA Bere, No. 1513, 
1100. Deprivation —Presence of bishop unneces- | post. ioe 

eo was objected that the Dean of the Arches |. -~—.)¢ ~3¢e, also, 9 vt. 10, sub-sect. 5, post. . 
could not deprive without a bishop, pit wis 1106. Citation. ueneral citation.|—The Ct. of 
overruled by the whole ct. that thé canon did not ; Arches has"W6 jurisdiction to cite gencrally except 
in the cases specified in 23 Hen. 8, c. 9.—ITUGHKs 


affect the Archbishop ;_ besides, that it was the 
constant practice for the Deag ae Apche vy. Werbert (1750), 2 Lee, 287; 16] E. R. 
343. 


deprive.—PULLEN v. CLEWER (4jg1). 1 Hag. Eee 

SL aa ao Sy ee ad monn. Craw». | 1407. —— Out of dlocese.|—Where a suit for 
oe . O pPcais ry ry ry Tea } Ay {3 vay o o] bh i b il ry ; 

of Delegates, No. 70° (P ‘fore the High Court | subtraction of church rate has been instituted in 











1 of Arches to 








April 3, 1808 Afiamentary Papers 109, | an inferior ct., it may be removed out of the 
arg e 


dainbialiinn <= ’ diocese wherein it arose, into the Ct. of Arches, 

nnotations -—Consd. Coxhoe r. De la Bere (1881), 6 P. D. | notwithstanding 23 Hen. 8, ¢c. 9.—HawEs & 

ce, cage Martino. Mack goes, brit Se sy? oot s hartig | Wicat v. PeLLarr (1840), 2 Cn: ae ; 12 Ad. & 
HMONG (S82 TTD El. 208, n.; 55. P. 66; 163 E.R. 478. 

1101. — J—Ontven & Torr v. Lowanr | Apolation s--Retd, Asteriey tr. Adams (1871), L. Re 3 
1827), | Lag. Nee. 433 162 BE. R. 500. 

Annotation :-—-Reld. Burgoyno rv. Free (1829), 2 Hag. Kee. 
ou, 

1102. -——_ ------.|-—(1) A commission was 
appointed by the Bishop of 1., under Church 
Discipline Act, 1810 (ce. 86), to inquire into a 
* ag ae & evil report " against a clergy- 
mun in his diocese. Tho comrs. reported that | & ; Sigs ee ae : 
there were sulleient. prind facie grounds for in- Ct. of Canter Dury has no eee ae Svedgrats 
alituting proceedings ngainst him as to certain | : aed by oe a Wes ale ps ae Nidavit 
charges alleged, but not as to others —-Held sit | ic ff KW She tn me v ca edace lie ee res. 
Was not necessary for the letters of request issued | Be Peeinecncoto the qianisinicnt oF tle laity for 
by the bishop in consequence of the return to the | ie soad at heen clcninaticnl ala. would 
ieee ne A me lie Pa een by ay ebe in Raiany awildae wadorn “ideas “or the 

© conls., as Lhe office of letters of request 1s pa ‘ cera . peer ene Ts 
present to the Ct. of Arches the subject of future position bhai crags ie a peated 
proceetions: sbie that euch is to form the matter operas hee ee ee al Pes ‘at if icy 
- (2) Iracta, Sa ante the diocese, & not | do exist, is likely to benefit the community. 
charged against a clergyman by the report of the | These considerations form no reason for rejecting 
comrs., may be alleged in the arts. & proved in a biter emir paki red ee A auee 
vide nee oe tite heating tor Vie pumose of Gx Piaine 4 Aouien: if ite, oxietentovls ‘not: plainly cetablished 
ing facts occurring within the diocese & charged | I Boeceyet I y MccAGE 
against him by the comrs. ( ORD ENZANCE).— LUILLIMORE v. ACHO 

(3) ‘The insertion of an objectionable item of (1876), 1 P. D. 481. fnianioouts d 
charge in one of the artg. will not invalidate others | 1111. How — terminated—Interlocutory °c alae 
that are well laid, if the judge has contined himsclf | Conditional sentence.|—ComuE v. DE uA BERE, 
to the charges that are well laid. No. 1543, post. 

(4) The dean of the (Ct. of Arches has power by 
the practice of the ct. to pronounce sentence of 
Spe sition, independently of the bishop or arch- | sear thats he fa get pita areent in sis Se 

ishop. proceedings— ence of ground for appeal from 

(5) In proceedings for the correction & reforma- | decision.]—It is the duty of the Ct. of Arches to 
| 
| 





1108. Order — Enforcement-— Contempt.|—-llup- 
sON v. TootTu, No. 1719, post. 

1109. Effect—-Same as before Public Wor- 
ship Regulation Act, 1874 (c. 85).|—DALK'’s CASE, 
ENRAGUT’S CASE, No. 1656, pos. 

1110. Over layman—For falsely swearing affi- 
davit— For issue of marriage licence.|—The Arches 














C. Appellate Jurisdiction. 


tion of manners, the ground of the sentence is the | correct’ the errors of cts. below. An appeal 
public scandal to the Church, & the nature & ° is not to be rejected on account of an informality 
severity of the sentence will depend upon the | in the proceedings of an inferior ct., where there 
gravity of the scandal.—BoNWELL v. NDON | is apparent ground for appeal from the decision. 


Part [V.—ECCLESIASTICAL CouRTs. 


A party summoned for church rates before 
magistrates, was dismissed because churchwardens 
roduced no proof that he was duly assessed.— 
ee v. EVERARD & ORESSWELL (1842), 6 Jur. 
1113. ——— From bishop as visitor.|;—Boyp v. 
PHILLPOTTS, No. 199, ante. 
Under Church Discipline Act, 1840 (c. 86).] 
—See Sect. 9, sub-sect. 1, O. (ce) vii., post. 

1114. Practice—Fresh evidence.|—A grievance 
must be heard from the acts below ; the process & 
the registrar’s return are the proper evidence of 
what has been exhibited, & it would be very 
dangerous to admit the affidavit of a party to 
bring in papers which were not in the cause below, 





& to contradict the judge & registrar’s return | 


(Sin GEORGE LEE).—FANSHAW 2. VERDON (1754), 
1 Lee, 625; 161 E.R. 229. 

1115. 1903 Rules.}—(1) A faculty was 
granted to remove out of a parish church as illegal 
church ornaments certain pictures known as 
Stations of the Cross, placed in the church without 
a faculty having been obtained for their introduc- 
tion, & sct up, not for purposes of decoration only, 
but intended to take a place & play a part in 
devotions to be paid to the Deity before them, & 
having been in fact used as intended. 

(2) A confirmatory faculty was also granted for 
the retention in the same church of a small figure 
standing on a bracket under a canopy representing 
our Saviour as the Good Shepherd, the whole 
figure made of oak & uncoloured, & affixed about 
ten fect from the ground to the east wall of the 
church on the south side of the chancel arch, it 
being held to be a mere architectural decoration 
not liable to give occasion to superstitious reverence 
in any form. 

(3) An application for a confirmatory faculty to 
authorise the retention in a parish church of church 
ornaments not illegal of themselves, but placed in 
the church without the authority of a faculty, 
cannot be regarded in any more favourable light 
than an application for a faculty for the first intro- 
duction into the church of the same church orna- 
ments, & in all such cases the ordinary will refuse 
to grant the confirmatory faculty prayed for unless 
there is before him sufficient evidence of a general 
desire of the churchyoing parishioners for the 
retention in the church of the church ornaments 
in question. 

Where, therefore, two isolated crucifixes had 
been placed over the pulpits in a parish church by 
the incumbent without the sanction of a faculty, 
the ordinary, without deciding either whether the 
crucifixes were illegal per se or whether on the 
evidence they were or were not liable to be abused 
by superstitious reverence, being of opinion that 
it had been sufficiently proved that no gencral 
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239; sub nom. Re Hoty Trinity, SHIREBROOK, 


TT. L. &R. iar ar 
nnotations :—A8 (1 . Fe St.. Luke’s, Southport 
(1920), 36 T. L. R 133° As to (2) Refd. Re St. Luke's, 
Asto (3) Rela. Hudson 
© 


hport (1920), 36'T. L. R. 733. 
’*s, Southport 


v. Fulford (1913), 30 T.L. R.32; ReSt. L 

(1920), 36 T. L. R. 733. 

1116. Effect of appeal—Whether judgment of 
Court of Arches admissible in action.|—Where a 
suit is removed by appeal from tho Consistory Ct. 
to the Ct. of Arches, the judgment of the Ct. of 
Arches is not admissible in evidence without 
showing that ct. to be duly in possession of such 
suit by producing the process of appeal, viz., the 
transcript of the procecdings sent from the ct. 
below.—LEAKE v. WESTMEATI (MARQUIS) (1811), 
2 Mood. & R. 304, N. P. 

1117. Whether bar to prohibition.|— 
WuiTE v. STEELR, No. 500, avle. 





Sup-secr. 2.—PROVINCIAL Court oF York. 

Note.—Casces in respect of the Audience Court of 
York have been omitted as obsolete. 

1118. Chancery Court of York—Power to sit 
outside province.|—A representation having been 
made against a clerk, rector of ao parish within the 

Younty Palatine of Lancaster, in the province of 
York, under Public Worship Regulation Act, 
1874 (c. 85), for offences against sect. 8 of that 
Act committed in the parish church, tho bishop 
of the diocese sent the matter to the Archbishop 
of York, who sent a requisition to Lord Penzance— 
the judge appointed under the Act, who had since 
the passing of the Act become official principal of 
the Chancery Ct. of York—requiring him to hear 
& determine the matter of the representation at 
any place in London or Westiminster, or within the 
province of York or diocese of Manchester, as he 
might deem fit. The judge heard it at West- 
minster, & there pronounced judgment, & issued 
a monition ordering the clerk to abstain from the 
practices complained of. The clerk having dis- 
obeyed the munition the judge, sitting at West- 
minster, issued an inhibition inhibiting the clerk 
for three months & thereafter until relaxation 
from performing any service of the church within 
the diocese, & on his persisting in his disobedience, 
pronounced him contumacious & issued a signifi- 
cavit under ecclesiastical Courts Act, 1813 (c. 127), 
The tenor of the significavit was sent by 


' millimus from the Petty Bag Office to the Chan- 


cellor of the County Valatine of Lancaster. in 
accordance with oan order made by the Vice- 
Qhancellor of the County Palatine sitting at 


’ Lincoln’s Inn, a writ de contumuce capiendo was 
Lf 


desire on the part of the churchgoing parishioners | 
existed for the retention in the church of such . 


unusual adjuncts of the pulpits of the churches 


of the Church of England, refused to grant a con- . 


firmatory faculty authorising their remaining in 


the church, & decreed a faculty to issue for their | 


removal. - ; 
(4) A bishop does not by consccrating or dedi- 
cating a church give any episcopal sanction, direct 


' dictions mentioned in 5 Eliz. c. 23, s. 


or indirect, for the retention in the church of . 


church ornaments or decorations which may have 
been in the church at the time of its consecration 
or dedication. 

(5) Practice where an appeal apiud acla is as- 
serted in a case to which the rules & regulations 
of the Arches C't. issued Sept. 1903, are applicable. 
-——MARKHAM v. SHIREBROOK OVERSEELS, [1906] P. 


‘ was not one of the writs referred to in Rh. S. 
‘ Ord. 2, 2. 8, & was properly tested as in the name 
: of the Queen by the Master of the Rolls; (1) under 


issued, under which the clerk was arrested by the 
sherit! of Lancashire & lodged in Lancaster Caol. 
On a motion for a habeas corpus :—Ield: (1) the 
mailter so heard before the judge, as official 
principal of the Chanccry Ct. of York, was a cause 
cognisable in an ccclesiastical ct. within the mean- 
ing of Ecclesiastical Courts Act, 18145 (¢. 127), s. I, 
& the judge had power to pronounce the contumacy 
& issue the significavit under that Act; (2) the 
County Palatine being one of the eet aie 

» the 
procedure required by that sect. as to the miltimus 


| & the issue of the writ de cunltumuce capiendo was 


applicable & was duly followed 3 (3) the mitlimus 
C., 


| Public Worship Regulation Act, 1874 (c. $5), 8. 9, 


: the judge had power not merely to ‘ hear,’’ but 
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2&3. Sect.4: Sub-sects. 1 & 2.) 


ee eee, a ee 


also to hear & determine the matter, & to do all 
the acts which he did at Westminster; (5) all the 
proceedings were regular & there was no ground 
for a habeas corpus.—-GREEN Uv. PENZANCE (LORD) 
(1881), 6 App. Oas. 657; 45 L. T. 353; 46 J. P. 
115; 30 W. R. 2183; sub nom. Re Green, 51 
L. J. Q B. 25, H. L.3 affg. 8. C. sub nom. Ex p. 
GREEN, 7 Q. B.D. 273, C. A. 

Annotations :-—Generally, Refd. Knraght 0. Penzance (1882), 


7 App. Cas. 240; Noble v. Ahler (1886), 11 P. D. 158 
Mentd. Tho Bc [1895] P. 142; Sweet v. Ely, Bp. 


(1902), 86 L. T. 
eJ—(1) The judge of the Chan- 





1119. —-— 
cery Ct. of York has power under Ohurch Discipline 
Act, 1840 (c. 86), to make a rule that the hearing 
of cases in that ct. shall take place without the 
local limits of the ct. (2) The Chancery Ct. of 
York has jurisdiction to hear a suit against a 
clergyman beneticed in the province of York in 
respect of offences alleged to have been committed 
by him without the limits of the province.—NoOBLKE 
v. AILER (1886), 11 BP. 1). 158. 

1120. - -]—Application for the sus- 
pension of a clergyman for disobedience to a 
monition having been made to the Chancery Ct. 
of York, the surrogate received the affidavits at 
that ct. & sent them up to the judge in London, 
who read them & wrote a judgment in London, 
which he sent down to the surrogate, with direec- 
tions not to deliver it if the clergyman appeared. 
The clergyman did not appear, & the surrogate 
read the judgment which ordered the clergyman’s 
suspension for six months :— Held: the judgment 
had been pronounced within the Province of York 
& there was no ground for issuing a prohibition.—~— 
R. vy. PENZANCE (LoD) (1887), 3 Te od. 1. 579, 
O. A. 

1121. ------ Power to hear suit in regard to 
offences committed outside province.|—- Nobis rt. 
AHIER, No. LET, aude. 

—--— Jurisdiction to try whether clerk guilty 
of criminal offence. |— Sce No. 14180, posal. 

1122. —-—-- Order. Enforcement—-Contempt.|-— 
GREEN v. PENZANCE (LoD), No. TLDS, aile. 





ne ee ~—— 





PEE ors eee + 


Sup-secr, 38.-—Cournr or FACULTIES. 
Sce NOTARIES. 


tometer ag 


Sect. 4.--JUDICIAL COMMITTEE OF PRIVY 


COUNCIL. 
Sun-skcr. 1.—0N GENERAL. 

1123. Judicial Committee is ecclesiastical court 
of appeal.|—(1) The Judicial Committee of the 
Privy Council is an ecclesiastical ct. of appeal, & 
the Ct. of Q. B. will not. interfere by a prohibition 
to stop proceedings in it} of which it) has legal 
cognisance, on the supposition that if may come 
to an erroncous conclusion in point. of law or of 
fact. 

(2) A party who appeals to the Judicial Com- 
mittee of the Privy Council against a decree of an 
inferior ecclesiastical ct., is not thereby prevented 
from applying to the ct., to prohibit the Judicial 
Committee from further proceeding in the suit. 

(3) In a case where the question in dispute in 
the eeclesiastical et. was the enforcement of the 
payment of a church rate; & the rate appeared 
to be, according to the rules of the common law, 
bad upon the face of it -—- eld > that circumstance 
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would not justify the ct. in presuming that the 
Judicial Committee would wrongly decide the 
common law question, when sitting upon an appeal 
as the Supreme Ecclesiastical Ct. of the country : 
& a rule for a prohibition, obtained on that ground, 
was therefore discharged. (4) But, Semble: the 
prohibition would have been granted if it had 
appeared that the Judicial Committee was pro- 
ceeding beyond its jurisdiction CHESTERTON 1. 
FArLAR (1838), 7 Ad. & EI. 713; 7 L.J.Q. B. 


66; 112 E. R. 6388; sub nom. R. v. PRivy 
CoUNCIL JUDICIAL COMMITTEE, 3 Nev. & 
P. K. B. 15; 2 Jur. 3913 sub nom. RB. v. 


CHESTERTON, 1 Will. Woll. & II. 19; 2 J. P. 
Annotations :-— As to (1) & (3) Distd. Wadsworth ». Spain 
(Queen) (1851), 17. Q. B. 215. Refd. Joncs ». Johnson 
(1850), 5 Exch. 862.  .4s8 to (1) Refd. Wadsworth v. Spain 
(Queen) (1851), 17 Q. B. 215.  Gencrally, Mentd. I. +. 
Poole Corpn. (1838), 2 J. P. 84; Hornchurch v. Pigott 

(1842), 6 Jur. 608 5 Tozer v. Child (1856), 6 E. & B. 289. 

1124. Surrogates of Judicial Committee-—Powers 
—To order security for costs.| --On a motion for 
security for costs :—Jleld: the (Ct. of Surrogates 
of the Judicial Committee of the Privy Council 
is not competent to direct security to be given for 
costs. 

1 cannot take upon inyself to grant the motion ; 
1 must refer it to the Judicial Committee ; it is 
more than a surrogate can take upon himself to 
do. I sit here to expedite proceedings, & 1 could 
not delay them on account of a collateral matter 
(Dr. BuURNABY).— FIFE +. BLUNT (1842), 1 Notes 
of Cases, 3643; subsequent proceedings (1813), 2 
J]. T. O. S. 185, PLC. 

1125. — --— - To amend monition.] — A 
monition to carry into execution a judgment of 
the Judicial Committce approved) by H.M. in 
Council was issued against P. & H., the church or 
chapel-wardens of St. B., to remove certain orna- 
ments & do other acts in the chapel of St. B., as 
therein directed. At the time the monition was 
served on PP, & EH. they had ceased to be chapel- 
wardens. Upon motion by the original pro- 
movent, B., a new monition was directed to be 
issued addressed to & monishing the church or 
chapel-wardens, for the time being, of St. B. by 
their official designation only, to do the acts 
directed by the former monition. Semble: sueh 
an application ought not to be made to one of the 
surrogates of the Privy Council. 

L., a parishioner, instituted procecdings against 
the incumbent & church or chapel-wardens of 
St. B. for removal of a structure of stone used as 
a Communion Table, & other of the church orna- 
ments ; upon which a monition issued monishing 
the church or chapel-wardens to remove such 
structure of stone, together with the cross on or 
near the same, & to provide instead thereof a 
flat, movable table of wood ; & further to remove 
any cover used at the administration of the Lord’s 
Supper, worked or embroidered with lace, or 
otherwise ornamented, & to provide a fair white 
linen cloth, without lace or embroidery, or other 
ornament, to cover the Communion Table, at the 
time of the administration of the Lord’s Supper, 
& further to cause the ten commandments ¢o be 
set up on or against the east side of the church, 
in compliance with Canon 82. The stone table 
& the ornaments were removed. B., afterwards, 
brought in an Act on petition to enforee the 
monition, alleging that it was in a great. part 
uncomplied with ; first, that the metal cross had 
been placed on the sill of the great eastern window 
of the church above the Communion Table ; 
second, that the table which had been substituted 





‘fur the stone altar was not a flat table, but had 
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an elevation, or super altar; third, that the ten 
commandments were not set up on or against the 
east end of the church over the Communion 
Table, but were set up against the walls on cach 
side of the chancel screen. In the answer it was 
alleged that the monition had been obeyed ; that 
the cross was disconnected with the Communion 
Table; that the table was flat, the elevation being 
a movable ledge of wood at the back of the table, 
on which the candlesticks were placed, &, lastly, 
on account of the structure of the church the 
congregation would not be able to read the com- 
mandments if they were placed over the Com- 
munion Table :—Held: (1) the monition had been 
substantially complicd with, as the metal cross 
was a legal ornament & was not attached to the 
Communion Table, & the wooden ledge on the 
Communion Table’ was not a superstitious orna- 
ment, or contrary to law, & the placing of the 
ten commandments against the walls on each side 
of the chancel screen was from the structure of 
the church a substantial compliance with the 
monition, & was not an evasion thereof; (2) B., 
when the monition was served, was a parishioner, 
but at the time he moved for the enforcement of 
the new monition had ceased to be so. In the 
circumstances, & by consent, B. was permitted 
to be heard upon the petition.—LiIppELL v. BEAL 
(1860), 14 Moo. P. G2 C213 31. T. 218; 245.7. 
788; 8W. BR. 569; 15 i. RR. 206, P. Cc. 
Annotations :—.1a to (1) Consd. Ritchings or. Cordingley 
(1868), L. R. 3 A. & E.113; Boyd ». Phillpotts (1874), 
lL. R. 4 A. & KH. 297. Expld. & Durst 1. Mastors 


de e ® 
(1876), 1 P. D. 373. Consd. Wimbledon (Vicar & Church- 
wardens) ». Eden, Ze St. Mark’s, Wimbledon, [1908] BP. 


167. Refd. Martin oe Backoncee, Flamank ». Simpson | 


. 2A. ‘ ; St Giles’s, Cripplegate 
(1901), 17 'T. L. R. 6725 St. Andrew's, Haverstock Hill 
(1909), 25 T. L. R. 408. As to (2) Consd. Leo v. Ridsdale 
1873), 37 J. P. 804.3; Lee v. Fagg (1874), LR. 6. CL 8, 
fd. Elphinstone v. Purchas (1870), L. R. 3 B.C. 245. 


(1868), Te. 1 


1126. Appeal from interlocutory judgment— | 


Whether party bound to appeal.|—JoNKES 1. 
Gouan, No. 373, ante. 

1127. Effect of appealing—On right of appellant 
to apply for prohibition to Judicial Committee. |-- - 
CHESTERTON v. FARLAR, No. 1123, ale. 


SuB-SECT. 2.-~- JURISDICTION, 
Nore. — Cases in reference to the Court of Delegates 
have been included here, as that court was superseded 
by the Judicial Commiltee of the Privy Council 
under Privy Council Appeals Act, 1832 (¢. 92). 
1128. When appeal _lies.|— HoLLInGworth’s 
Case (1597), 4 Co. Inst. 341. 


Annotation :—Refd. Exeter, Bp. vt. 
Archbp, (1850), 14 Jur. 376. 


lust & Canterbury 


1 
228; 124 E.R. 221. 

Annotation :—Consd. Zte Gorham v. Excter, Bp. (1550), 

5 Exch. 630. 

1130. ———.}] —Havens v. Lonpon (Bp.) (1679), 
Return of appeal before the High Court of Dele- 
gates, p. 31, No. 69 (Parliamentary Papers, 199, 
April 3, 1868, cited 2 Q. B. at pp. 9, 27. 

Annotation :-—Consd. Boyd v. Phillpotts (1874), L. R. 4 

A. & E. 297. 

1131. —-—— Matter touching Crown.|/—-R. ce. 
E.pow (1696), cited 10 CO. B. at p. 1135; 13S 
K. R. 60. 

Ly p. 


Annotation :—Consd. Re Gorham +. Exeter, Bp., 


Exeter, Bp. (1850), 10 C. B. 102... 
1132. 








i. T. O. S. 


129. ——.!]—Haver v. THoRoL (1628), Litt. . 


J—By 24 Hen. 8, c. 12, sa. 2, | 
5, 6, 7, 8, all causes within the spiritual jurisdiction, ° 
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relating to wills, to matrimony & divorce, & to 
tithes, oblations, & obventions, were to be deter- 
mined in the King’s cts. ; & where, in such cases, 
the appeal used to be made to the see of Rome, it 
was thenceforward to be carried from the arch- 
deacon’s ct., if commenced therein, to the bishop's 
ct., & from the bishop's ct. to that of the arch- 
bishop, whose decision was to be final. By sect. 9, 
Mm case any such cause should touch the King, the 
appeal from any of the said cts. was to be made 
to the upper house of convocation for the province. 
By 25 Hen. 8, c. 19, ss. 3. 4, no appeal was to be 
made to Rome in any cause arising within this 
realm ; but all appeals were to be made in the 
manner limited by 24 Hen. 8, c. 12, for causes of 
matrimony, tithes, oblations, etc. An ulterior 
appeal was given, for lack of justice in the Arch- 
bishop’s cts., to the King in Chancery; &, on 
such appeal, a commission under the ereat seal 
was to issuc to such persons as the King should 
name, to hear such appeal. The Judicial Com- 
mittee of the Privy Council was substituted for 
such conunission, by Privy Council Appeals Act, 
1832 (c. 02), s. 3, & Judicial Committee Act, 1833 
(c. 41), 8s. 3:—eld: if the Crown presented a 
clerk to a vicarage in its gift, & the ordinary 
refused to admit) him, on the ground that he 
maintained unsound doctrine, &, on a dupler 
guerela brought in the Archbishop's ct., the judge, 
for the same reason, pronounced sentence con- 
firming such refusal to admit, the appeal lay to 
the Judicial Committee of the Privy Council, & 
not to the upper house of convocation.—e 
GORHAM tv. Hxericn (Be.), Ke p. Exeren (Br.) 
(1850), 10 G B. 1023; 19 1. Jd. OS} P. 2003 15 
250; 14 Jur 522; 188 HK. OR. 4d; 
previous ‘proceedings, 15 Q. 1b. 525 stthsequent 
proceedings, 5b Kxch, 630. 
annotation: Refd. Jée Barnard, Ir p. Wetherell (1852), 

20 1. T. OOS. 241, 

1133. --— Decision of Archbishop - Revocation 
of curate’s licence.|--—No appeal lies to Her 
Majesty in Council under 2 & 3 Will. 1V., ¢. 9235 & 
3 & ft Will. TV., «. 41, from a decision of the Arch- 


| bishop of Canterbury, confirming the revocation 


of the licence of a stipendiary curate, under the 
provisions of 1 & 2 Vict., ¢. 106. 

In an ex parle application by P. for Jeave to 
appeal to the Queen in Council, from a sentence 


of the Archbishop of Canterbury confirming the 


revocation by the Bishop of London of P.’s 
licence as an assistant stipendiary curate in a 
church in the Diocese of London, an appeal was 
admitted 5 but the question as to the competency 
of the appeal was reserved &, upon protest by the 
Bishop, the right of appeal ultimately decided 


' ayainst.---POOLE v1. LONDON (P.) (1861), 14 Moo. 


P.. GC. 2625 Brod. & F176; 4 1. TT. 2245 25 
J.P. 388; 7 Jur. N.S. 31735 9 W. RR. 4853; 15 
IK. OR. 3804, P.O. 3 previous proceedings (1859), 5 
Jur. N.S. 522. 

alnnotations : -Mentd. HR. ». Chichester, Bp, (1859), 6 Jur. 

N.8.120; Davey ». Hinde, (1901] BP. 05. 

1134. -.- - --—— Refusal to cite bishop for 
ecclesiastical offences.| —-She Archbishop has juris- 
diction to cite a bishop for ecclesiastical offences, 
& an appeal lies to Her Majesty in Council from 
his refusal to exercise such jurisdiction —Ha yp. 
Reap (1888), 13 P.O. 2213 58 1. P.O. 323 
sub nom. READ v. CANTERBURY (ARCHBP.), 59 
I. 7.900; 4° 1. R741, POO. 

1135. Power of judicial committee to judge 
whether departure from authorised form of service 
important or trivial.|—-MAKRTIN v. MACKONOCIIIE, 
No. 2918, post. 

See, gencrally, Courts, Vol. XVI., pp. 135 ef seq. 
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Sect. art aaaaaas committee of privy council: Sub- 
sect. 3. 


SuB-sEctT. 3.—PRACTICE AND PROCEDURE. 


See, gencrally, Courts, Vol. XVI., pp. 137 et seq. 

1136. Preparation of record—Addition of further 
articles—Pending appeal.|—(1) After the institution 
of an appeal from the Arches Ct., in a suit against 
a clergyman, for adultery, fornication or incon- 
tinence, this ct. refused to receive additional arts. 
charging acts of adultery, alleged to have been 
committed subsequently to the close of the case 
in the Arches Ct., or to cxamine, viva voce, the 
witnesses examined in the ct. below, upon the 
allegation that they had been tampered with 
previous to their examination. 

_ (2) We cannot in a criminal case draw a dis- 
tinction between accusations not proved & 
accusations disproved, or suffer any prejudice to 
remain on our mind in examining the remaining 
charge from the recollection of those charges which 
we have on mature deliberation rejected ; still less 
can we suifor any reference to those rejected 
charges to influence our belief of the rest (Lonp 
BrouGuAM).—CnraAIG v. FarnetTt. (1849), 6 Moo. 
P. O. C. 440; Brod. & I. 503; 6 Notes of Cases, 
tt waL IT. O. 8S. 21; 183 Jur. 217; 13 i RR. 

IU. 

Annolation :-— : ne ; "wic P ‘ 
snolation + Menta Berney v. Norwich, Bp. (1867), 36 


1187. -—— Appeal from order directing reforma- 
tion of articles—-Actual reformation required to 
appear on face of order.|-—SuKkprARD v. BENNETT 
(SECOND APPEAL), No. 2987, post. 

138. Parties—Death of party pe':ding appeal— 
Substitution of party & order of revivor.j—In a 
suit inst ituted under Church Discipline Act, 1840 
(c. 80), against a clerk in holy orders, a minister 
of a chapel without a district, by Letters of 
Request, the promoter being a parishioner of the 
parish within which the chapel was situated, for 
offences against the laws ecclesiastical by the use 
of certain rites & ceremonics set forth in the 
Articles exhibited ; sentence was pronounced by 
the Arches C't. against him upon some, but not 
on all, of the Articles. '‘he promoter of the suit 
appealed from such sentence to the Queen in 
Council, but, after inhibition & citation had 
insucd, died. On a motion for the substitution of 
another parishioner as promoter of the appeal, 
Who was not authorised by the ordinary, or 
connected with the original promoter, & had no 
personal or pecuniary, interest in the subject- 
matter of the suit :—Held : though the suit, as a 
crinunal suit, had determined by the death of the 
original promoter, yet, having regard to the ancient 
practice of the Ct. of Delegates in such cases, & 
the peculiar circumstances of the suit, it was the 
duty of the Ct. of Appeal not to permit its abate- 
ment, but to allow a proper person to be sub- 
stituted in the place of deceased applt. & to revive 
the ed ae 
Scemole: it is not necessary, in such circum- 
stances, that. the spropooed substituted promoter 
should be clothed with the character of one 
executing the office of judge at the instance of the 
bishop, whose permission cannot be demanded 
cz debito justitiae. 

@u.: whether it is requisite, on a motion for 
the appointment. of a new promoter in an appeal 
under sect. 16 of the above Act, that. an archbishop, 
or bishop, being a Privy Councillor, should be 
present to render the Judicial Committee com- 
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285; 34 J. P. 820; 17 E. BR. 7; sub nom. Ex p. 
HEBBERT, ELPHINSTONE v. PuRCHAS, 18 W. R. 
1073 ; sub nom. HEBBERT v. PURCHAS, Bro. Ecc. 
Rep. 200; subsequent proceedings, sub nom. 
HEBBERT v. PurcHAS (1871), L. R. 3 P. C. 605. 


P. C. 
Annotations :—Consd. R. v. Oxford, Bp. (1879), 4 Q. B. D. 

525. Rela. Ex p. Edwards (1873), 29 L. T. 529. 

1139. Hearing—What evidence admissible—Viva 
voce examination of witnesses examined in lower 
court—Allegation that witnesses tampered with.}— 
CRAIG v. FARNELL, No. 1136, ante. 

1140. Re-trial.] —(1) On leave to appeal 
being granted to a deft. a retrial before the 
Judicial Committee was ordered, upon the ground 
that an important & damaging piece of documen- 
tary evidence was produced only while deft.’s 
counsel was making his final address to the ct., 
so that no opportunity was given to deft. or his 
advisers to consider the effect of the document 
or to examine it critically. 

(2) Under Clergy Discipline Act, 1892 (c. 32), 
8. 2 (c), the assessors occupy a position in deciding 
questions of fact which is not that ordinarily held 
by assessors & is more closely analogous to that 
ordinarily occupied by a full member of the ct., 
or, in some respects, by a jury (LORD BIRKEN- 
HEAD, ©.).—WAKEFORD v. LINCOLN (BP.), [1921] 
1A. CO. $13; 90 L. J. P. C. 174; 125 L. T. 513; 
65 Sol. Jo. 532, P. C. 

1141. Powers of court—To retain suit.]— 
Jigzap v. SANDERS, No. 1512, post. 

1142. jJ—Vorsry v. NOBLE, 
NOBLE v. Vuysky, No. 2688, post. 

1143. }—MARTIN v. 
KONOCHIE, No. 1587, post. 

1144. To consider interlocutory judg- 
ment—No appeal from judgment.}|—WILLIAMS v. 
SALISBURY (Bp.), No. 1392, post. 

—— Proceedings in regard to offences 
in respect of doctrine.]|—Scc Part V., Scct. 13, sub- 
sect. 1, post. 

1145. Judgment—Whether binding.-On Judicial 
Committee.J—(1) Although the judgment of the 
Judicial Committee on appeal from the Arches 
Ct. is final inter partes, yet the proceedings being 
penal in their consequences, their lordships will 
in some circumstances entertain an appeal inter 
alios involving questions already decided. 

(2) Semble: in proceedings under Public Wor- 
ship Regulation Act, 1874 (c. 85), where the only 
objection to an ornament in a church is, that it 
has been set up without a faculty, the ct. will, 
before pronouncing judgment, give the person 
charged an opportunity of applying for a faculty. 

(3) Applt. was declared by an order of the judge 
of the Arches Ct. of Canterbury to have offended 
against the laws ecclesiastical, in respect of the 
four following matters: First, the wearing during 
the service of the Holy Communion of vestments 
known as an alb & a chasuble; secondly, the 
saying the prayer of consecration in the service 
of the Holy Communion while standing at the 
middle of the west side of the Communion Table, 
in such wise that the people could not see applt. 
break the bread or take the cup into his band ; 
thirdly, the use in the service of the Holy Com- 
munion of wafer bread or wafers, to wit, bread or 
flour made in the form of circular wafers instead 
of bread such as is usual to be eaten ; fourthly, the 
placing & unlawfully retaining a crucifix on the 
top of the screen separating the chancel of the 
church from the body or nave. Upon appeal to 
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petent: to entertain the motion.—ELPHINSTONE tv. | the Judicial Committee :—Held: with regard to 
I URCHAS (1870), L. R. 38 PP. C. 245; 7 Moo. ! the first charge, the judgment of the ct. below 
PC. C. N.S. 173 39 L. J. Eccl. 124; 23 L. T. ' must be affirmed. 
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(4) Act of Supremacy, 1558 (c. 2), s. 25, must 
be read together with the order made thereunder 
by the Advertisements of the Queen in 1566, &, 
the law so understood acted upon & enforced from 
1566 to 1662, excepting a brief interval, cannot be 
repealed without a distinct & repealing enactment 
or an enactment inconsistent & irreconcilable 
therewith. The Rubric Note of 1662 could not & 
did not purport to repeal the law & all that had 
been done under it, while Act of Uniformity, 1662 
(c. 4), s. 24, expressly confirms the Act of 
Supremacy, 1558 (c. 2); nor is the rubric incon- 
sistent with sect. 25 of the latter Act read as if the 
order made thereunder had been inserted therein : 
—Held: (5) with regard to the sccond charge, a 
penal charge was not cstablished against applt. 
merely by proof that he stood while saying the 
prayer of consecration at the west side of the 
communion table, without further evidence that 
the people could not see him break the bread or 
take the cup into his hand. 

_ (6) The minister during the prayer of consccra- 
tion should so stand that he may in good faith 
enable the communicants present, or the bulk of 
them, being properly placed, to see if they wish it 
the breaking of the bread & the performance of 
other manual acts mentioned in the rubric. 

Held: (7) with regard to the third charge, if 
it had been averred & proved that the wafer, 
properly so-called, had been used by applt., it 
would have been illegal; but upon averment & 
proof to the effect that ‘‘ bread made in the form 
of circular wafers instead of bread such as is usual 
to be eaten,” affecting the shape & not the com- 
position of the substance employed, applt. was 
entitled to the benefit of the ambiguity in the form 
of the charge. 

Held: (8) with regard to the fourth charge, in 
the absence of a proper faculty the crucifix was 
eure set up & retaincd. No such faculty 
ought to be granted & the crucifix was ordered to 
be removed.—RIDSDALE 1” CLIFTON (1877), 2 
P. D. 276; 46 L. J.P. CC. 273 36 L. T. 8653 42 
J.P. 148, P. C.3 varying S.C. sub nom. CLIFTON v. 
RIDSDALE (1876), 1 I. D. 316. 


Annotations :—.As to (1) Apld. Tooth ». Power, [1891] A. C. 
284. Folld. Read v. Lincoln, Bp., (1802) A.C. 644. .48 to 
(3) Consd. Ate Robinson, Wright v. Tugwell, (!897] 1 Ch. 
85. d. Heywood v. Manchester, Bp. (1884), 12 Q. 1. 2). 
404; Re St. Paul's, Carlisle, [1919] P. 1343 Ciore-Booth 

v. Manchester, Bp., [1920] 2 K. B. 412. As to (5) Consd, 

Rh. v Lincoln, Bp. [1892] A. C. 644. As to (6) Folld, 

Sarjeant vt. Dale (1879), 43 J. P. 220. As to (7) Folld. 

Surjeant v. Dale (1879), 43 J. VP. 220. As to_(8) Distd. 

Combe tv. Edwards 2 Pp. DD. 854; Hughes ev. 

Dv. . Apld. He St. Lawrence, 

» dP. D. 131. Folld. St. John the 

Baptist, Timberhill (Vicar, ctc.) v. Rectors, cte., of Same, 

11895} P.71. D Barsham, Suffolk (Rector, eto.) 1. 

Parishioners of Same, [1896] P. 256. Distd. Great Bard- 

tleld (Vicar) v. All Having Interest, (1897] P. 185. Folld. 

Richmond (Vicar) & St. Matthias, Richmond (Chapcl- 

wardcns) v. All Persons Having Interest, etc., [1897] I’. 

70; te St. Anselm, Piuner, #1901) P. 202; Paignton 

(Vicar) v. All Having Interest, (1905) P. 111; St. John 

the Evangelist, Clevedon (Vicar & Churchwardens) v. 

All Having Interest, (1909) P. 6; &t. Vaul, Bow Common 


te merece mene oe meee ee ee ee ee 


(Vicar & Churchwardens) v. Inhabitants of Same, [1909]; 
‘ cucharistic vestments, inquired of him whether 


P. 245; Re Tenbury Parish Church (1919), $6 T. [. HR. 
Sg Consd Re St. Luke’s, Southport (1920), 36 ‘Tf. L. RR. 


Chapter), Lighton ». London, 
Chapter) (1891), 61 L. J. Q. B. 62 
Vicar, ctc.) v. Parishioners of Same, [1895] P. 178; St. 
aul, Bow Common (1912), 28 T. L. R. 584. Generally, 
Hudson v. Tooth (1877), 2 P. D. 125; He St. Mark's, 
Marylebone Rd., St. Mark's (Vicar) v. St. Mark’s Parish- 
foners, [1898] PF. 114; Davey r. Hinde, (1901) BP. 95; 
Davey vr. Hinde, (1903] P. 221; Markham vc. Shirebrook 
Overseers, (1906) P. 239; He Christ) Church, KSaling, 
1906] bP. 289. Mentd. Howard v. Bodington (1377), 
P. D. 203; Combe r. De La Bere (1881), 6 P. 1. 157 ; 
The Vera Cruz (No. 2) (1884),9 P. D.96; Fowke v. Bering- 
ton, (1914) 2 Ch. 308. 


1146. ——. 


Bp. & St. Paul’x (Dean & 
. 62: St. John, Pendlebury 





——,J—(1) Where it is im- 


Refd. Allcroft v. London, Bp. & St. Panl’s (Dean & | 


ele ee 


| 
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portant to ascertain ancient facts of a public 
nature, the law permits historical works to be 
referred to as evidence thereof. 

(2) The rule of finality applicable to decisions 
of the Privy Council in relation to rights of pro- 
perty is not equally binding as regards decisions 
which relate to ritual & ecclesiastical practice & 
depend to some extent upon the accuracy of 
historical investigation. 

(3) Although the mixing of wine with water in 
& as part of the Communion service is against the 
law of the Church, yet the use of a cup mixed 
beforehand did not constitute an ecclesiastical 
offence. 

(4) The choir’s singing of the hymn “ Agnus 
Dei” before & during the reception of the clements 
was not illegal. 

(5) The priest’s standing at the northern end 
of the west side of the table during the whole of 
that part of the Communion service which inter- 
venes between its commencement & the ordering 
of the bread & wine before the Prayer of Conse- 
cration was not illegal. 

(6G) The act of washing out the sacred vessels 
used at the celebration of the lloly Communion 
with water, & of drinking such water in church 
after the benediction is pronounced, is not an 
additional & unlawful ceremony. 

(7) 1t being admitted that two candles, not 
required for the purpose of giving light, were 
alight throughout the celebration on the Holy 
Table without objection on the part of resp., who 
was Officiating as bishop, but there being no 
evidence cither of a ceremonial use of the lights, 
or that resp. had introduced them as unlawful 
ornaments :--Ficld: resp. was not responsible 
therefor, & his making no objection thereto was 
not an. ecclesiastical offence. 

(8) Where promoters had established the com- 
mission of an ecclesiastical offence, they were not 
entitled as of right to a monition ; but the arch- 
bishop was entitled, on being satisfied that the 
offence would not be repeated, to accept the 
assurance of future submission.— READ v. LINCOLN 
(Be.), [L8SV2] A. C. 644; 621. 5. P00. 13 O07 LT. 
128; 56J3. 2.725; 8 T. L. . 763, PLC. 
Annotations :— As to (1) Consd. Fowko v, Berington, [1914] 

2 Ch. 308 Befd. Assheton-Smith v., Owen (1005), 04 

lL. T. 423; Commonwealth Shipping Reprosentativo ». 

Peninsular & Oriental Brench Service, [1928] A. C. 100. 

As lo (5) Refd. Wimbledon (Vicar & Churehwardons) v. 

Kden, 2te St, Mask’s, Wimbledon, (1908) P. 1675 Hendon 

Parish Church (1912), 28 J. L. Lt. 438. 48 to (7) Consd. 

St. Paul, Camden Square (1807), 14 T. L. 1. 156. — Refd. 

Wimbledon (Vicar Churehwardens) v. Kden, ie Mt. 

Mark’s, Wimbledon, [1908) 1. 167; Gore-Buooth ov. 

Manchestor, Byp., (1920) 2 K. DB. 412, 

1147, -—-— On courts of common lIaw.]|.— 
The patron of a benefice presented a clerk to the 
bishop for institution. The bishop having been 
informed that the clerk in his former church 
habitually practised the reservation of the sacra- 
ment, the ceremonial use of incense, the use of 
candles on & above the communion table not 
required for light, & the wearing of certain 





that was the fact, & on his admitting that it was 
required him to undertake to discontinue those 
practices. The clerk, who denied the illegality 
of the practices, declined to give that undertaking, 
but expressed his willingness to subscribe the 
declaration of assent set out. in Clerical Subscrip- 
tion Act, 1865 (c. 122), The bishop refused to 
institute him. In an action of quare impedit :— 
Held: (1) the bishop was entitled to interrogate 
the clerk as to his practices & to require him to 
discontinue them if they were illegal; (2) the ct. 
had jurisdiction to determine the legality of those 
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Sect. 4.—Judicial committee of privy council: Sub- 
sect. 3. Sects. 5 & 6: Sub-sects. 1 & 2, A.) 


practices, & it was not necessary to send the matter 
to the Archbishop for trial & certificate ; (3) the 
first three of these practices were illegal; (4) the 
clerk having refused to discontinue them was not 
a fit person & the bishop was consequently 
justified in his refusal to institute him. 

(5) It is established law that a presentation need 
not be by deed; a letter fulfilling the requisites 
will suffice (LORD COLERIDGE, J.). 

(6) Apart from the question whether in a suit 
of quuare wmpedit this ct. of common law is irre- 
vocably bound by those decisions of the Privy 

souncil, which, although of course great weight 
should be attached to them, I am not prepared to 
concede, the fact that the Judicial Committee 
docs not think itself bound by its own decisions 
is an argument to show that neither am I bound 
by them, although, as I have said, great weight 
must attach to its authority (LokD CoLERIDUE, J.). 
—GokE-Bootrn v. MANCHESTER (Br.), [1920] 2 
K. B. 412; 80 L. J. K. B. 1123; 323 L. T. 301; 
. - L. lt. 464; on appeal, 89 L. J. K. B. 1128, 

— ——.|—Sce, gencrally, JUDGMENTS. 

1148. Re-hearing—-Whether ordered-—By man- 
damus.|——(1) Where a cause has been brought 
before the Judicial Committee of the Privy 

Jouncil on appeal from the Ct. of Arches, & the 
Judicial Committee has decided in favour of the 
appeal, at the same time retaining the principal 
cause, & ordering the unsuccessful party to 
appear absolutely, subject to the approbation of 
the King in Council, which approbat.on has been 
afterwards given, this ct. cannot, on a suggestion 
of crror in the decision, issue a mandamus to the 
Privy Council to receive a petition for a rehearing 
of the appeal. 

(2) The only instances in which the temporal 
cts. can interfere to prohibit any particular pro- 
ceeding in an ecclesiastical suit are those in which 
something is done contrary to the general luw of 
the land, or manifestly out of the jurisdiction of 
the ct.—-La pp. Smytrue (1835), 3 Ad. & El. 710; 
1 Har. & W. 128,417; 4 Nev. & M. K. LB. 582; 
G6 Nev. & M. K. LG. 1453 111 EB. RR. 687. 
<Innotations :-~.ta to (1) Refd. 2. v. Canterbury, Archbp. 

(IR48), 11. Q. BL 483. fate (2) Apld. Aur p. Story (1852), 

8 Kxeh. 195, Consd. Coinbe +. Edwards (1878), 3 P. D. 

103. Refd. Rackham . Bluck (1846), 11 Jur. 325; 


Martin v. Mackonochio (1879), 4 Q. B.D. 607 : St. Magnus, 
ete. Parochial Chureh Council ¢«. Londen Dioeeso Chan- 


ecHor, [1923] DP. 38. Generally, Mentd. Howard v. Gosset 
(ik&45), 10 Q. EB. 350s) Re “London Scottish Permanent 


Midg. Soc. (1803), 63 L. J. Q. B. 1212. 


1149. —---- -—--.]~-After judgment had been 
delivered by the Judicial Committee in Hebbert v. 
Purchas, No. 1138, ante, but. before their report 
& recommendation had been presented, or any 
order imade thereon by Her Majesty in Council, 
resp. presented two petitions addressed to Her 
Majesty in Council, stating that the appeal had 
been made er parte by reason of his want of 
pecuniary means to eniploy counsel, & his own 
inability to argue the case; & that, as he alleged, 
the judgment. of the Judicial Committee in the 
appeal was at variance with former decisions of 
the Judicial Conimittee 3 he prayed for a re- 
hearing of the appeal, & that no report or recom- 
mendation might. be made thereon to Her Majesty 
until such re-hearing had been had. Both peti- 
tions having been specially referred by Her 
Majesty to the Judicial Committee, their lord- 
ships, after hearing counsel, declined to entertain 
the matter of the petitions, or to allow any doubt 
to be thrown on the finality of the decisions of the 
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_EXccuEsIASTICAL Law. 


Judicial Committee; & dismissed the petitions 
with costs.—HEBBERT v. PurcuHAS (1871), L. R. 
3 P. C. 664; 7 Moo. P. C. C. N.S. 5513; Bro. Ecc. 
Rep. 162; 40 L. J. Eccl. 55; 17 E. BR. 208, P. C. ; 
subscquent proceedings, HEBBERT v. PURCHAS 
(1872), L. R. 4 P. C. 301, P. C. 
Annotations :-—Refd. Venkata Narasimha Appa Row v. 
Court of Wards, Venkata Ramalakshini Gara v. Gopala 
Row, Ex p. Gopala Appa Row (1886), 11 App. Cas. 
; L. Cc. C. v. Dundas, [1904] P. 1. 


Appa 
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Srcr. 5.—COURT UNDER BENEFICES ACT, 1898. 


1150. Functions of judge & Archbishop.]—(1) In 
an appeal under Benefices Act, 1898 (c. 48), 
a eg the inhibition by the bishop of the diocese 

an incumbent of a parish in the diocese as to 
whom the majority of a commission under the 
Pluralities Acts & the above Act has reported that 
the ecclesiastical duties of the benefice had been 
inadequately performed owing to the negligence 
of the incumbent & against the appointment by 
the bishop of a curate to perform the duties of the 
benefice, applit. begins. : 

(2) The incumbent of a parish church was In- 
hibited by the bishop of the diocese, in which the 
parish church was situate, from performing until 
further notice any of the ecclesiastical duties of 
the benefice after the majority of the comrs. 
appointed on a commission issued under the 
Pluralities Acts & Benefices Act, 1898 (c. 48), had 
reported that the ecclesiastical duties of the 
benefice had been inadequately performed, & that 
that was duc to the negligence of the incumbent. 
The bishop further appointed a curate to perform 
the duties of the benefice. Against the inhibition 
& against the order of the bishop so appointing a 
curate applit. appealed to this ct. The appeal 
was heard before the Archbishop of Canterbury, 
within whose province was the diocese of the 
bishop by whom the inhibition had been issued, & 
LORD CoLERipuk, J., the judge appointed to be 
judge of the ct. constituted under the Benefices 
Act, 1808 (c. 48); & after witnesses had been 
exaniined orally on behalf of applt. & of resp., the 


| bishop of the diocese, the judge, after observing 


that he was the sole judge of law & fact, & in dis- 
charging the function laid upon him had to find 
whether & in what respect applt. had been neghi- 


. gent by causing the ecclesiastical duties of the 
. benefice to be inadequately performed, whilst the 


—= mee 5 


Archbishop had to determine whether or not, 
having regard to the findings of the judge, applt. 
should be inhibited & whether a curate should or 
should not have been appuinted, decided that appit. 


‘had been negligent in the performance of the 


eee eee tere ee eee ee 
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ecclesiastical duties of the benefice, comprising in 
those words the observance of the promises as to 
conduct which applt. had solemnly made at his 
ordination in the following matters: i.¢c. that he 
had grussly abused the legitimate use of the pulpit 
by, in his sermons, denouncing persons by name 
& holding them up to the ridicule, contempt & 
opprobrium of the congregation ; had habitually 
used foul language in the parish ; had becn proved 
in several instances to have so conducted himself 
with intemperate language & violent & threatening 
gestures as calculated to undermine the whole 
influence which any person in Holy Orders should 
wield; & had been convicted of an assault. 
Thereupon the Archbishop in his discretion pro- 
nounced that the appointment of the curate had 
been rightly made & that applit. should be in- 
hibited from the performance until further notice 
of all the ecclesiastical duties of the benefice. 


Part IV.—EcciEsIAsticaL Courts. 


(3) It is not necessary to render a report of the | 


majority of the comrs. on a commission under 
Pluralities Acts & Benefices Act, 1808 (c. 48), 
valid that the draft report should have been sub- 
mitted to those comrs. in the minority who dissent 
from the conclusion come to by the majority of 
the comrs. <Any objection founded on the draft 
report not having been sent to all the comrs. is a 
formal objection within Benefices Rules, 1809, 
r. 43, & is therefore bad. 

(4) Observations as to the proper course to be 
taken where a minority of the comrs. on a com- 
mission under Pluralities Act, 1838 (c. 106), 
dissents from the majority of the comrs.—RICE 
v. OXFORD (BpP.), [1917] P. 181; 117 L. T. 383; 
33 T. L. R. 421. 

1151. Practice & procedure—Who begins.|— 
Rice v. OXFORD (BpP.), No. 1150, ante. 

1152. Evidence—Oral evidence.|—RIcE v. 
OXFORD (Bp.), No. 1150, avite. 

1153. ——— Objection that report not sent to 
dissenting commissioner—Formal objection—_Bene- 
fices Rules, 1899, r. 43.|—Ricr v. Oxrornp (Br.), 
No. 1150, ante. 








SEctT. 6.— JURISDICTION. 
SuB-sEcT. ]1.—IN GENERAL. 

1154. How controlled by courts of law.] 
St. BALAUNCE’S PARISH CASE (1619), Palm. 60; 
81 Kh. R. 973. 

Annotation :—Reid. Ex p. Titchmarsh (1845), 9 Jur. 159. 

1155. |] — Qu.:e whether Ecclesiastical 
Courts Act, 1813 (c. 127), 8. 7, which gives power 
to justices to enforce the payment of a sum not 
exceeding £10 due upon a church rate, where 
neither the validity of the rate nor the liability of 
the party has been questioned, takes away the 
jurisdiction of the ecclesiastical ct. in such cases. 

But, assuming that it does, it seems that it is 
still competent. to institute a suit in that ct. for 
payment of a sum under £10 due upon a church 
rate, because, until deft. has appeared in such a 
suit, there may be no means of knowing whether 
the validity or liability is in dispute or not. 








Therefore, where a significavil, as reeited in the . 
return to a writ of habeas corpus, stated that | 
prisoner had been pronounced guilty of contumacy, . 


for non-payment of a sum of £2 5s. to certain 
churchwardens, with their costs of suit, pursuant 
to a monition duly issued in a certain cause of 
subtraction of church rate, the  procecdings 


wherein were carried on in pain of the contumacy — Gere TS, Biwi 
! power or jurisdiction belongs to ecclesiastical 


of prisoner, who, though duly cited with the usual 


intimation, had not appeared, an objection, that | 
the cause was not sufficiently described, for want 
of an averment that the validity of the rate or the | 


liability of the party was in dispute, was overruled. 

The object of the control which this ct. has over 
the ecclesiastical cts. by means of the writ of 
habeas corpus is to keep those cts. within the juris- 
diction which the law has assigned to them, & not 
to correct any error into which they may fall in 
the exercise of it; &, therefore, objections taken 


to a significavit upon the ground that it did not | 
sufficiently show that deft. had been regularly . 


cited, & upon the further ground, that the 
ecclesiastical ct. was not, according to its own 
practice, authorised to proceed to judgment, upon 
the merits, against a party who had never appeared, 
were overruled.—He BAINES (1810), Cr. & Ph. 30 ; 


10 L. J. Ch. 108; 4 Jur. 1194; 41 BE. R. 100, L. C. | 
dained by ordinary as Judge.|]— A pension ordained 


Annotations :—Refd. Richards 0. Dyke (1842), 3 Q. B. 256. 
Mentd. Dale’s (‘ase, Enraght’s Case (1581), 6 Q. HK.) 


376; Dean v. Green (1882), 3 P. D. 79; Kae yp. Cox (1X87), - 
D. 307. 


19 Q. B. 
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1156. Ouster—By statute—Giving remedy at 
common law—aAlteration of offence & punishment.] 
—(1) A statute simply giving remedy at common 
law for a thing before recoverable in the spiritual 
et. only. does not take away the jurisdiction of the 
spiritual ct. A statute altering the nature of the 
offence & inflicting a new penalty does. 

(2) A commitment under 27 Hlen. &, c. 20, for 
a contempt in a suit in the spiritual ct. of ecclesi- 
astical dues, must specify the kind of dues for 


| which the party was sued.—R. ». SANCITEE (1698), 


1 Ld. Raym. 323 3 12 Mod. Rep. 165; Holt, K. B. 
657; OL KE. R. Lit. 
étnnotations :- -Gencrally, Meutd. R. vr. Fowler (1700), 1 Td. 
alle 5863 Re. Owen (or Dovaston) (1767), 4 Burr, 
we 


SuB-sect, 2.—FEXTeEnrT OF, 
A. In General. 


1157. General rule. -—-Wr_come v. LAKE (1066), 
1 Sid. 281; 82 H.R. 1106. 

1158. -——.|—_A_ judge of an ecclesiastical ct. 
having acted ad instantiam partis, & not ex mero 
motu, cannot be cited to answer to an appeal. 

(2) A plurality of persons joined in one citation 
is irregular; but an objection thereto after issue 
joined is not fatal; if taken before, it} would 
probably be sustained. 

(8) Judges of Keclesiastical Cts. have no original 
jurisdiction, all they have is) derivative, the 
extent of their authority is specified in) their 
patents, they are bound to act in accordance with 
the power therein given them; if they exceed 
that authority, there must be a mode of correcting 
the undue exercise, they must be responsible to a 





“superior ct. (Sin HERBERT JENNER Kus), 


(4) When there has been an absolute appearance, 
& no objection taken till after issue joined, the 
libel given in, & witnesses examined, such a cita- 
tion has not been pronounced ao nullity (Sim 
Hereaerr JENNER Fust).-—FieLn v. LAw (1848), 
I Rob. Keel. 726; 6 Notes of Cases, 200; IL 
lL. T. O. S. 3133; 12 Jur. 6083 163 1. KR. 1193 ; 
aubsequent proceedings, sub nom. Fu vu. BOND 
(1819), L Rob. Keech. 710. 

1159. How ascertained-- Determination by com- 
mon law court.| (1) he construction of Act of 
Supremacy, 1558 (e. 1), & of the letters patent of 
high commission in ecclesiastical causes, founded 


‘upon that Act, belongs to the judges of the common 


law. 
(2) When there is any question concerning what 


judges, in any particular case, the determination 
of such question belongs to the judges of the 
common. law. 

(3) If a counsellor at Jaw, in his argument, 
scandals the King or his govt. temporal, or 
ecc'csiastical, it. is a misdemecanour & contempt ; 
but he is not. punishable in ct.-christian : but if 
he publish any heresy, schism or crroncous opinion 
in religion, he may be convicted for it before the 
ecclesiastical judyes.-- FULLER'S Case (1607), 12 
Co. Rep. 41; Noy. 127; 77 i. R. 1422. 
Annotation: Generally, Mentd. ‘Townsend v. Hughes (1677), 

2 Mod. Rep. 150. 


1160. Matter not taking place during Divine 
Service.;-- Panton ov. Burien (1596), Moore, 
K. B. 460; 72 KB. R. 694. 
bieieetien :— Folld. Martin v. Mackonochic (1878), 3 Q. B.D, 


1161. Pension.—Suit by parson —-Pension or. 


by the ordinary as judge, or commencing by his 
grant, may be sued for in the spiritual ct.-—.- 
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Sect. 6.—Jurisdiction: Sub-szet. 2, A., B. & C.) aoe Pane ew a v. REEVES (1734), Kel. 
Conumn’s Casi (1599), Cro. Eliz. 675; 78 E.R. | 5290325 H.R. 566. 
se se acadiii se dumaaies a an ee Gee 
ordinary.]—PARKER v. CLERK, No. 946, ante. oa (1820), 3 Phillim. 171; 161 EH. KR. 
—— Pension by prescription.|—Sce Nos. - 
5 121 pe wert erreney searentiey | SOEEaA Ray Beckles 
e e. 2 s "4 
—The high comrs. have not authority or com- cit ae cnn ier (c. Dae an fi & ear 
mission to order the payment of a pension out of a | he and ys tg h esrb evar aicitad to.ccnk 
rectory impropriate, & Act of Supremacy, 1558 | i. 4 ro th "Ke he Jr oe C : ho wine. 
(c. 1), does not extend to such a case.—Rorer’s | 1, erie *b he levee q ena W: ‘thoeinc 
Oask (1607), 12 Uo. Rep. 45; cited in Vaugh. po eee Pee Boule Soot Siu aha ae 
164; 77 EB. R. 1326 pla area purchase ere. peat means me rates 
a agcuna baa ses efray the expenses, etc. :—Held: a resolution 
ee et ee at 1670), 6 Stato Tr | passed at a vestry meeting convened for the pur- 
Compare No. 1257, post. pose, but which resolution had been passed by a 
1164, Assault—On clerk.|—If a clerk libel in | PAIONLY Of the meeting, when a poll, which had 
the spiritual ct. for a common assault, a prohibition fused. did not low al me nose th om ys arts 
shall go.—LovE v. Prin (1600), Cro. Eliz. 753 ; fen emlate p/P Pi err aca 
78 i. 1. 085 parish; & the order of the comrs, founded there- 
1165. Damages—Power to award.]—Thespiritual | 0M, © all that had been done under that, order, 
et. may award costa, but not damages.—LAndE v. Neste ee ae ae ee ae 
ALTON (1618), Cro. Jac. 462 ; 79 Ki. 1. 395. Puree OF thy were Meum evel 
Annotation :-—-Refd. Wilson v. Greaves (1757), 1 Burr. 240. The learned. judge s seem to have thought that 
1166. Costs—-Power to award.|—LanuE v. the Ecclesiastical Ct. could not look behind the 
ALTON, No. 1165, ante. order of the comrs., & were, therefore, bound to 
1167. -—- Disoretion—Subject to appeal.|-— | (yoard it as cffectual. But the plain words of 
(1) Ordinaries at the present day are bound not | 4, apie bei ea : ‘as es (c. a = in ne eran 
to issuc faculties appropriating pews to individuals eat nen an 1 cae 4 ane “Tho. q aS Dens at 
but under special circumstances. aah i, ee they s a a Oct ra esire of the 
(2) A possessory right to a pew is only co- | Pats i lega ly hod wid ee a uae ae 
extensive in duration with actual possession, ea aaa ede Mievoll “of, any Moca heed 
pelea Ci the right itself wholly (Wits, J.).--WHITE STURLE (1862), 12 
(3) Reparation from time to time is necessary ie Peat ince ol is - ie I a OL. T. O88 ; 
to be pleaded & proved, in order to make a pre- cee eats j 142 KE : 
scriptive title to a pew. ans end. siRe FP eeetgéa) a3 Lede MC. 38's Londue 
(4) A pew can only be annexed by prescription | — Corpn. v. Cox (1867), L. Ro 2H. L. 28,00 
to a house; it cannot be to lands. Where so Vestry meetings.]—Sce Nos. 513-520, ante 
annexed to a house, the occupier of the house, 
for the time being, is entitled to the use of the pew; 
not the owner of the estate. B. Over What Persons. 
(5) A faculty is good & valid, if once issucd, 1172. Clergy—Fallure to perform Divine Ser- 
wor aie the ordinary hinsclf (Sut JOHN | vice.|—No action on the is lics against a parson 
ICHOLL). bound to cclebrate Divine Service, etc., in a chapel, 
(6) Faculties, generally, are matters so much | within a manor to the lord, hominibus, tenentibus, 
Within the discretion of the local judgo that 1 | & servientibus suis, for a breach of his duty. 
should scruple to reverse his sentence so far, for | The proper remedy is to sue in the spiritual ct. ; 
I should be unwilling to disturb the judgment of | but if the chapel had been private only for the 
any local ordinary in a matter of this nature, {| lord, his servants & his family, within the manor, 
unless it could be clearly shown, that it either ' there the lord & the lord only might have an action 
involved the plain violation of some private right, | on the case.—WILLIAMS's CASE (1592), 5 Co. Rep. 
or would give rise, actually or probably, to some ' 72 b; 77 ER. 163. 
considerable degree of general inconvenience | Annotations :—Consd. Jonca v. Stone (1700), 1 Ld. Raym. 
(Sin JouN NICHOLL). ; 578. Mentd. Marys’ Cusc (1612), 9 Co. Rep. 111 b; 
(7) Costs, too, are pretty much within the dis- ! : Jovi 9). ‘I: 
cretion of the ct. that awards them; so that also | Hope soot Ashby. > White (1703 MI rh 
I seo no ground for reversing that part of sentence ; Kendall r. John (1708), Fortes. Rep. 104, 
| 
l 











Fowler v. Sanders (1617), Cro. Jac. 446; Dewell v. Sanders 





appealed from (Sin JOHN NICHOLL).—WOOLLO- 1173. —-— In chapel.|—-JONES v. STONE, 

COMBE ¥, OULDRIDGE (1825), 3 Add. 1; 162 KE. R. | No. 1236, post. 

Pieaere ah ai ‘a zs feat «es 1174. Ministration without peter es 
nnutations :—-ta to (1) Red. Eld. v. Perry (1805), 29; whether the spiritual ct. can proceed against a 
Fisk eey alt (2 Bald, Horwtall Helland & Wosttey | Clengyman for performing divine service & proach 

73. ing without a licence from the bishop.—West- 


fT] S, 
Holland & Woolley (1859), 6 Jur. N.S. 2 
1168. Trust—Whether examinable.]---A trust | MINSTER (DEAN & CHAPTER) v. HERBERT (1720), 


is not examinable in the spiritual ct.—MIULLER's | 11 Mod. Rep. 315; 88 HE. R. 1062; eub nom. 
JASE: (1674), 1 Mreem. K. B. 283; 89 E. 2. 204; | HERBERT v. WESTMINSTER (DEAN & CHAPTER), 
ae nom. MILLER & MILLER v. Potrer, 3 Keb. | Fortes. Rep. 345. 

: IO. 1175. ee ge eae 


: _p { one of the lay menbors of the synod | pltf. to partake of the Lord's Supper, 

PART IV. SECT. 6, SUB SECT. 2.—B, | therefrom, tiled a bill against the | k from suspending or excommunicating 
p. Reconomunication of lay attend- > incumbent of the church praying, | pitf. as a member of that congregation 
ant-—-Injunction to restrain.}—An at- | amongst. other things that deft. might » or church :—Held : although the facts 
tendant at an Episcopal church, & | be restrained from refusing tu allow { were as alleged by the bill—though 








J—KEATE v. LONDON (Bp.) 
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PART LV.—ECCLESIASTICAL CouRTSs. 


oat to 1808), 1 Burn’s Eccl. Law 9th ed., p. 


6 a. 
Annotation :—Refd. Barnes v. Shore (1846), 8 Q. B. 640. 


1176. Illegal marriage.|—Prohibition to a 
suit in spiritual ct. for marrying without banns 
or licence.—OAMPBELL v. ALDRICH (1757), 2 Wils. 


79; 95 E. RK. 697. 
Annotation :—Consd. Wynn v. Davics & Weover (1835), 1 








WEEVER, No. 2725, post. 
1178. Conduct creating scandal.| — The 





Ecclesiastical Ct. of Jersey has jurisdiction, under 

Canons 17 & 46, to entertain a suit against a 

clergyman, charging him with certain acts of con- 

duct, ‘‘ which created a scandal against morality 

& religion, & especially against the established 

church of which he is a minister,”’ though the alleged 

acts, if proved, would constitute a criminal offence, 
over which the ecclesiastical ct. has no jurisdiction ; 
the gravamen of the charge being, the scandal 
induced by the reports of the acts in question, 
for which a clergyman is amenable to his ordinary, 

& not their criminality, for which he is liable to 

the criminal tribunal of the island.—JERSEY 

(IDMAN) ¥. (REcrorR) (1840), 3 Moo. P. C. C. 

229; 13 KM. R. 97, PLC. 

Annotations :-—Consd. Burder v. Hodgson (Bit), 3L.T. 0.8. 
242. Refd. Pusey v. Jowett (1863), 1 New Rep, 488; 
Kiphinstone v. Purchas (1870), L. Rh. 3 B.C, 245. 

Under Church Discipline Act, 1840 (c. 86), 

& Clergy Discipline Act, 1892 (c. 32).|——See Sect. 

9, sub-sects. 1 & 3, post. 

1179. Diocesan chancellors—Right to hold 














office.|—RoBpornaM v. TREVOR, No. 215, ante. 
1180. ——- ——_.|—_SuTron’s Cask, No. 213, 
ante. 





.|—See, further, Part IIT., Sect. 5, sub-sect. 
3, A., ante. 

1181. Laity—Failure to attend church.|—Persons 
committed for absenting themselves from church 
admitted to bail after the indictment found.— 
LErE’s CASE (1640), Cro. Car. 593; 79 HK. KR. 1109. 

8 


1182. ———- ——..]—ANON. (1674), Freem. K. BL. 
286; 89 i. It. 206. 
1183. -—--- —-—- Failure to receive sacrament. ]— 


BRITTON v. STANDISH, No. 1033, ante. 

1184. -—— Benefice obtained under forged letters 
of ordination.]—SLATER v. SMALEBROOK (1664), 1 
Sid. 217; 82 E. RR. 10663; sub nom. SLADER v. 
SMALBROOKE, 1 Lev. 138; sub nom. SMALLBROOK 
v?. SLAUGIITER, 1 Keb. 721, 762. 


Annotations :—Oonsd. Free v. Burgoyne (1828), 2 BIL. N. 8. 
65. Refd. St. Davids, Bp. v. Lucy (1698), 1 La. Rayin. 
447: Townsend v. Thorpe (1727), 2 Ld. Raym, 1507 ; 
Burder v. 44), 3 Curt. 822; HK. v. Hodgson 


(1856), 7 Cox, OG. 122. 
For falsely swearing affidavit-—For issue 
of marriage licence.|—See No. 1110, ante. 

Lay rector—-Non-repair of chancel.}—-Sce 
Nos. 473, 474, ante. 

Churchwardens.]—Sce Part ITI., Sect. 7, 
sub-sect. 6, ante. 

Parish clerks.]-—See Part III., Sect. 7, 
sub-sect. 8, A., ante. ; 

1185. Party not appearing.|—(1) A writ de con- 
tumace capiendo, under Ecclesiastical Courts Act, 
1813 (c. 127), s. 1, for disobeying the monition of 
the Arches Ct. may issue on a significuvil from the 
official principal. (2) If the writ purport to have 
issued against deft. for not paying a sum of money 
& costs according to the monition of the Arches 

















denied by the answer—this ct. had not 
any jurisdiction to enforce the claim of 
pitt., as no civil right. of pltf. had been | 
invaded, the office of lay representative | 
giving only an ecclesiastical, not a civil 
status.DUNNET t. FORNERI (1877), | 


eo 


Cr. 162.- —CAN. 


| 


25 Gr. 199; eoned. JOMNSON ©. GLEN, 26 | 


i PART IV. SECT. 6, SUB-SECT. 2.—C. 
q. Churchyard — Erection of school- 
house.}—Application by a parwhioner 


(im your county of 
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Ct., the proceedings being carried on in pain of 
the contumacy of deft. duly cited to appear in the 
cause, etc., with the usual intimation, but not 
appearing this ct. will not discharge him on habeas 
corpux, For « practice of the ecclesiastical ct. 
to give judginent against a party on such non- 
appearance may be legal; &, if no such practice 
exists the party should appeal. (3) Tho writ 
shows sulliciontly that the ecclesiastical ct. had 
jurisdiction, it it state that deft. was contumacious 
in not paying the churchwardens of St. M. the sum 
of £2 5s.“ rated & assessed ” upon him, & costs, 
pursuant to a monition, etc., “in a certain cause 
or business of subtraction of church rate ” depend- 
ing, etc. (4) The form of a writ de contumace 
captendo, given by sched. B. of the above Act, 
addressed ‘‘'T'o the sherilf of » describes 
the contumacious party as ‘ a) ’ 
2 -’ Upon motion for 
discharge on habeus corpus :—Held: the alleged 
variance could not be taken advantage of on a 
return setting out the writ, Lhough the motion was 
supported by an aliidavit verifying a copy of the 
writ; for that the proper course was to move that 
the writ itself might be set aside for irregularity. 
Qu. : whether a writ describing deft. as ‘ W. B. 
of the Market Place, in the borough of Leicester, 
hatter, a parishioner & inhabitant of the parish of 
St. M., in the said borough of J, in the county of 
Leicester,” sufticiently complics with the statute. 
(5) lt is no objection to the writ that it. purports 
to have been delivered of record to the sheriff in 
the Ct. of Q. 1. but does not appear to have been 
“opened” at that time, pursuant to 5 Eliz. 
c. 23, 8. 2.— lt. v. BAINES (1810), 12 Ad. & HL 2105 
Arn. & I. 119: 4 Per & Day, 362; 5 5. PL 04; 
113 I. R. 702; sub nom. de BAINES, 10 L. J. Q. 3B. 
343 5 Jur. 33873 subsequent proceedings, sub nom. 
Rte BAINES, Cr. & Ph. 81, I. C. 
Annotations :-—.18 to (1) Consd. Ke p. Dale, Rv. Ponzance 
(L880), 45 J.P.125. Refd. Martin +. Mackonochic (1878), 
3 Q. 15. D. 730. ds to (3) Refd. Richards r. Dyke (1842), 
3Q. B.256,. Generally, Refd. LC. C. 0. Dundas, [1904] 
P. 1. Mentd. Carus Wilson’s Caso (18415), 7 Q. 3. O88; 
fie Muyo Votn. (1852), 20 L. I. O. 8S. 157. 


C. As regards Church Property. 
1186. Church repairs.|—Jeerniny’s Case, No’ 
1007, ante. 
1187. ------ Liabillty of parishioners -- Enforce- 
ment.| —-STEWAKD v. FRANCIS, No. 1028, anle, 


1188. —-- -————  -— ss} + RANCIS &. STEWARD, 
No. 1029, ante. 
1189. --- - --——  ——-—..]J—VieLry v. Burner, 


No. 1016, ante. 
Chancel-—-Liability of lay rector.]—WSev 
Nos. 473, 471, ante. 

1190. Parishes -- Determination of boundaries. |-—— 
If the spiritual ct. attempt to try the boundaries 
of parishes, a prohibition lies.- STRANSHAM v, 
CULLINGTON (159]), Cro. liz. 228; 78 Id. ht. 484. 
Annotation :—-Mentd. Chatfield ve. Fryer (1815), 1 Prices, 253. 

1194. -——— -—--~.]--—Bounds of vills are triable 
by the ecclesiastical cts. but not of parishes. —- 
PETLER v. YALEMAN (1662), | Lev. 7683 &3 E.R. 
306 ; sub nom. BUTLER v. YATEMAN, | Keb. 360 ; 
1 Sid. 89. 
saree :--Consd. Rutland v, Baguhaw (1850), 14 Q. B. 


1192. ——— Existence.]-—A declaration in pro- 
hibition stated that before & at the time of ex- 
hibiting the libel after mentioned, pltf. was not 





for an injunction to restrain a rector 
from encroaching upon the churchyard 
& parish burlal-ground, without any 
facull.y or Heense from the ordinary for 
that purpose, by building a school- 
houne thereon, refused; it uppearing 
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Sect. 6.—Jurisdiction: Sub-sect. 2, C. & D.) 


impropriator or proprictor of the tithes of T., 
that T. was not a parish, & that the chancel did 
not belong to the impropriate rectory in the libel 
mentioned, nor was pltf. in possession of the 
chancel :—/Held: the question whether T. was 
or was not a parish was not properly triable in the 
spiritual ct., & the allegation to that effect in the 
declaration was material, & if admitted, would 
entitle pltf. to judgment.—RuUTLAND (DUKE) »v. 
Bausiaw (1850), 14 Q. B. 869; 19 T. J. Q. B. 
234; 151. T. O. 8S. 297; 14 J. P. 480; 14 Jur. 
715; 117 BE. R. 334. 

Annotation :—Retd. London Corpn. », Cox (1867), L. R. 2 


1193. Waste— Cutting down  trees.] — Saris- 
BURY’S (BP.) Case (1614), Godb. 259; 78 K. RK. 
1515 sub nom. STOCKMAN v. WHITHER, 1 Roll. 
Rep. 863 sub nom. ANON., 2 Bulst. 279, n. 
Annotations :—-Refd. Jefferson ». Durham, Bp. (1797), 1 

Hos. & P. 1053; Ross 1. Adcock (1868), 1. R38 CO. P. 6553 

Combe #, De la Bere (1881), 6 P. 3). 157. 

1194. Pew—-Right to.] —HARIS ». 
(1621), Win. 19; 124 E.R. 16. 

11 LANGLEY v. CouTE (1678), 
T. Raym. 246; 83 K. R. 126, 

1196. —-— —---- Faculty.]---A prohibition lics 
to the spiritual ct. to stay proceedings for a faculty 
for ascat.in a church.-- SWETNAM v. ARCHER (1724), 
8 Mod. Rep. 388; 88 KH. RK. 2413 sub nom. ARCHER 
v. SWEETNAM, Fortes. Rep. 346. 


Annotations :-- Refd. Knapp v. St. Muary’s, Willesden (1851), 
7 ay Keel, 358; Bathurst er. Cirencester Parish, [1921] 
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1197. -—— Repair by churchwardens.|—CoLr- 
BACH v. BALDWYN (1692), 2 Lut. 1082; 125 
K. RR. 574. 

1198. ---— Allotment.--Place other than legally 
consecrated building.]——(1) Where an old parish 
church is pulled down & rebuilt on the same site, 
the new building does not: become a parish church 
without consecration & the Keclesiastical Ct. has 
no jurisdiction to entertain a suit with respect to 
the pews or seats in such a building. (2) Semble : 
dedication, which includes consecration, consists, 
first, in a gift. of property to the service of God ; 
secondly, in the acceptance of that gift by means of 
the bishop; thirdly, in a declaratory sentence that 
the property is accepted & set. apart for God’s 
service, —BATTISCOMBE v. EVE (1863), 1 New Rep. 
2063; 71.1. 6073 275. P. 232; 9 Jur. N.S. 210. 
Saris iar ei to (1) Refd. Parker rv. Leach (1866), L. h- 


1199. Bells — Restriction of  ringing.| — Sr. 
Jupi’s, SouTu KENSINGTON (VICAR & CHURCH- 
WARDENS) tv. St. JUpDE’s, SourTH KENSINGTON 
(PARISHIONERS), TOPHAM INTERVENING, No. 1732, 


post. 

1200. Churchyard— Nuisance _—in.| — QUILTER 
ev. NEWTON (16090), Carth. 1513; Holt, K. B. 592 ; 
90 1c. R. GBS. 


wtnnotations -—Consd. Marriott . Tarpley (1838), 0 Sim. 

279, d. Pawson r. Scott (1755), Say. 176 ; St. Stephen, 
Walhbrook (Rector & Churchwardens) & Cirecers Co. t 
Sun Fire Office Trustees (1883), Trist. 103; Batten pe. 
ene (Isso), 42 Ch, DD. 507; Leo v. Hawtrey, [1893] 


1201. Determination of boundaries.]— 
Bounds of the churchyard not triable in the 
spiritual ct.-- Pew ov. CRESWELL (1735), 2 Stra. 
1013; 98 i. R. 1002. 

1202. Erection of tombs without authority.) 
—Proceedings against a person for erecting tombs 


wa a en 





formally obtained, the bishop was, in 
fact, a consenting party; & that from 
the condition of the proposed site, no | 


that “although no faculty had been | 
| 





irreparable {fnjury could be done; the 
EKoclesiastical Ct. having the proper 
authority, ratione loci, to 
building removed, if unlawfully erected, 


ECCLESIASTICAL Law. 


in the churchyard without due authority, sus- 
tained.— BaRDIN v. CaLcoTT (1789), 1 Hag. Con. 
14; 161 BE. R. 459; sub nom. BURTON & EDWARDS 
v. CALLCOTT, cited 3 Phillim. at p. 90. 
Annotations :—Consd. Sanders v. Head (1843), 3 Curt. 565. 
Refd. Wilson v. M‘Math (1819), 3 B, & Ald. 244, n., ; 
Kellett v. All of St. John's, Burscough Bridge (1916), 32 
T. L. KR. 571. Mentd. McGough v. Lancaster Burial 
Board (1888), 36 W. RK. 822. 
Application to secular purposes.|—Sce 
BuRIAt, Vol. VII., pp. 534, 556, Nos. 144-149, 329. 
1208. Tithes—-Dispute between rector & vicar.|— 
Where the question is, whether the rector or vicar 
be intitled to tithes, no prohibition lies.—DRAKE 0. 
TAYLOR (1718), 1 Stra. 87; 93 E. R. 401. 
anton :—Folld. Cheeseman +. Hoby (1757), Willes, 


1204. —— Right to tithes admitted.|— 
Where the right to tithes is admitted, & a question 
arises between the rector & vicar to whom they 
are payable, that question is triable in the spiritual 
ct. ; & consequently the common law cts. will not. 
grant a prohibition.—CHEESEMAN v. Hosy (1757), 
Willes, 680 ; 125 EF. R. 1382. 

1205. Title deeds to advowson—Abstraction from 
church.]—Prohibition to stay a suit in the spiritual 
ct. for breaking open a chest in the church, & 
taking away the title deeds to the advowson.— 
GARDNER v. PARKER (1791), 4 Term Rep. 351; 
100 K. RR. 1059. 

1206. Churchway—Interference.] -— BATTEN 
GEpyk, No. 465, ante. 








Vv. 


D. Matter Cognisable in Court of Law. 


1207. General rule—Matters cognisable at law 
ee ee ct. may proceed upon an 
Act, or other temporal matter incident, as long as 
they proceed according to the rules of common 
law.— JUXON v. BYRON (LORD) (1672), 2 Lev. 64 ; 
83 E.R. 451. 

Annotations :-—Folld. Full ». Hutchins (1776), 2 Cowp. 422. 
Consd. Gould 1. Cavities (1804), 5 Kast, 345. Refd. Home 
v. Camden (1795), 2 Hy. BI. 533. 

|—See, also, No. 1220, post. 

1208. -—--.|—-Where there is remedy at law 
the spiritual ct. ought not to proceed, & this case 
depends upon a contract & retainer, which is 
triable at: law (per CuR.).-- DAVIES v. WILLIAMS 
(1724), Bunb. 170; 145 E.R. 6386. 

1209. -|—If the ct. can see, upon the face 
of the proceedings in the eeclesiastical ct., that 
matters of purely temporal cognisance, as paro- 
chiality, & the existence of a custom, are put in 
issue, prohibition will be granted. 

The question is purely of temporal cognisance, 
& to be decided according to the rules of common 
law (LORD DENMAN, C.J.).—DOoOLBY v. REMINGTON 
(1846), 9 Q. B. 179; 15 L. J. Q. B. 3263; 7L. T. 
rns 252; 10 J.P. 406; 10 Jur. 0203; 115 E.R. 
1242. , 
Anne (on :—Refd. Rutland r. Bagshaw (1850), 14 Q. B. 








Seen eae 
«| 





1210. Alteration of record of ecclesiastical court.| 
—Altering a record of the Spiritual Ct. is an offence 
of temporal cognisance, for which an action on 
the case will lie. —KENTON v. WALLINGER (1601), 
Cro. Eliz. $38 ; 78 BE. R. 1004. 

1211. Institution—After induction.)— A bjghop 
sued in the (Ct. of Audience for the cancelletion of 
an institution, after induction had. Prohibition 
granted, for after induction the institution is not 
examinable in the Ct. Christian, but by a quare 
impedit.—Hurron's Case (1015), Hob. 15; Lat. 


& to punish the person guilty of erect ing 
it.—-FItzWiLLiaM (EARL) ¢. MOORE 
eta 31. Eq. R. 615; FL & RK. 287.— 


have the 





Part IV.—EccuesrasticaL Courts. 


116; 80 BE. R. 166; sub nom. Rowrs v. CuEester 

(Be.), Moore, K. B. 861. 

Annotations :— - Marti ‘k 7 
Bs i. i90, Bet a. Clerk Hndrews 1688 y shee, 8 

y Fleetwood (1720), 1s06.316 ee 

1212. -] — MIDDLETON 1. 
(1617), Moore, K. B. 879; 72 5. R. 970. 

1213. ——-.|—OLIVER v. Hussey (1624), 
Lat. 205 ; 82 E. R. 348. 

1214, Lease—Validity.}—TiIRRELLS’ CASE (1623), 
Benl. 141; 73 E. R. 997. 

1215. Obligation to renew.]—The Bishop 
of W. being lord of the manor of A. in 1695 granted, 
under an Act for that purpose, a lease for three 
lives at a certain rent. Since then a renewal had 


. 








LAWTE 








taken place at three different times, the last. in | 


1807. In 1830 one life only remained to continue 
this last lease. 
present bishop to renew, & upon a question as to 


whether the Act was obligatory to renew upon : 


every bishop in perpetuum:—- Held such a 
question was a purely legal one, & cognisable only 
in a ct. of law.—BATTERSHELL tv. WINCHESTER 
(Bp.) (1845), 5 L. T. O. S. 283. 

1216. Interpretation of statutes.] — WEEKES v. 
TRUSSELL (1664), 1 Sid. 181: 82 E. R. 1044. 

1217. Concerning spiritual matters.| —— ‘The 
Archbishop of C. cited one dwelling in Essex, for 
subtraction of tithes growing in Essex, to the 
Arches Ct., which ct. is held in London, & is the 
ct. of a peculiar jurisdiction of the Archbishop of 
C. called a deanery, & exempted from the authority 
of the Bishop of London :—J/eld: (1) all Acts of 
Parliament are parcel of the laws of England, & 
shall be expounded by the judges of the laws of 
England, & not by the civilians & canonists, 
although the Acts concern ecclesiastical & spiritual 
jurisdiction. (2) The Archbishop of C. is re- 
strained by 23 Hen. 8, ¢. 9, from citing any one 
out. of his own diocese, or his peculiar jurisdiction, 
although he holds his Ct. of Arches within London. 
(3) Prohibition lies against judges who proceed 
in cases where they are prohibited by Act of 





Parliament. Prohibition granted. — PorrEr & 
RoOCHESTER’S CASE (1608), 13 Co. Rep. 43° 77 


E.R. 1416. 

Annotations :—.A8 to (3) Refd. Selby's Case (1679), L Freem., 
Ch. 299; Read vr. Lineoin, Bp. (1880), 14 1. 2). 8s. 
Generally, Mentd. lt. r. Oxenden (1691), 1 Show. 217. 
1218. -—-— \—Anon. (L641), March, 90, 

pl. 148 ; 82 1. R. 425. 

1219. Arising incidentally.]-—Where the 
spiritual ct. incidentally determines any matter 








of common law cognisance, such as the construction , 


of an Act of Parliament, otherwise than the common 
law requires, prohibition lies after sentence ; 
although the objection do not appear upon the 
face of the libel, but: is collected from the whole 
of the proceedings below.—GouLp vv. GAPPER 
(1804), 5 Kast, 345; 1 Smith, K. B. 528; 102 
ki. HR. 1102. 


Annotations :-—Dbdtd. Blunt ¢. Harwood (1838), 8 Ad. & El. ° 


610. Consd. & Expld. Veley v. Burder (1841), 12 Ad. & El. ° 
265. Consd. Mackonochie r. Penzance (1881), 6 App. 
Cas. 424. . Hall v. Maule (1838), 7 Ad. & El. 721; 


Gorham t. Exeter, Bp. (1850), 15 Q. B. 52; West Peckham . 


(Vicar & Churchwardens), Dalison Intervening v. Geary 


(1489), Trist. 189; R.v. Chester, Bp. (1901), 17 T. L. Kt. 
533; RK. v. Tristram, (1902) 1 K. B. 816. Mentd. ite 
Bowen (1851), 21 L. J. Q. B. 10. 


1220. -]—The spiritual cts. 
power to construe a statute, the effect of which 
comes incidentally before them in the course of 
a proceeding where they have jurisdiction. 








in prohibition, on general demurrer, it appeared 


only that, in a proceeding to enforce a church : 


rate, the spiritual ct. would have to determine the 
J.—VOL. XIX. 


Application was then made to the | 


have ° 


There- | 
fore, where, on objection taken to a declaration | 
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| effect: of an Act of Parliament, this ct. gave judg: 
ment for deft. in prohibition, on the ground that 

| the spiritual ct. did not. appear to have done any- 

thing as yet, & it was not to be presumed that they 

| would construe the statute erroneously; &, under 

‘' such circumstances, this ct. would not give leave 
to amend for the purpose of raising the question 
here on the effect of the statute. —-HIALL v. MAULE 
(1838), 7 Ad. & El. 721; 3 Nev. & P. K. B. 450; 
1 Will. Woll. & 1. 309 ; 

| 


q I. Os Q. RB, 2103 2 
Jur. 887; 112 EB. R. 641. 
Annotation --—~Refd. R. v. Chester, Bp. (1901), 17 T. L. KR. 


Odd. 
1221. Recovery of fees.)|—Suit for fees in the 
ecclesiastical cts. prohibited.—Q1IFrFORD'S CASE 

| (1702), 1 Salk. 333; YL KK. R. 208. 
| 1222. By proctor.|-—A_ proctor libelled for 
: fees in a spiritual ct. & for expenses of journey, 
ete., a prohibition was granted quoad all but the 
| fees. —HAUGHTON vv. WILSON) (1678), 1  Kreem., 
K. B. 129; 89 KH. RR. 04. 

1223. ——-  -——.]—A proctor cannot sue in the 
spiritual court for his fees.— JOHNSON »v. OXENDON 
(1604), 4 Mod. Rep. 254; 87 Is. R. 380. 

1 -}-—DAVIES v. WILLIAMS (1724), 

3; LW5 Kh. OR. 6386. 
By apparitor.|—An apparitor cannot 
sue in the spiritual court. for his fees. —PEARSON 
A oe (1781), 2 Doug. K. B. 629; 90 I. NR. 
399. 

—-— By registrar.]|—See No. 211, ante. 

-—— By parish clerk.|—Sce Nos. 909, 921, ante. 

1226. Freehold —-- Right to.) -—-Siarrnock — v. 
BoOURCHIER (1663), T. Raym. 883 83 1. R. 418; 
stb nom, SUKROCK v. BoucnEr, 1 Lev. 125. 
ss eae :—Consd. Mirchouse v, Rennell (1833), 7 BU. N.S. 


1227. -——,.|—The spiritual court: has no 
jurisdiction where the right to freehold comes 




















in question.--- TIILUARD ov. JEFFRESON (1697), 
1 Ld. Raym. 212; 91 E.R. 1088. 


1228. -—— -——.]---The ecclesiastical ect. has 
no jurisdiction to try a suit directly in respect of 
title to freehold. 

If defts. give notice of their intention to apply 
for a prohibition, & move for one within a reason- 
able time, the ct., in accordance with the practice 
of the Consistory Ct. of London, will suspend mak- 
ing any decree until the result. of such application 
is communicated to if. 
| te [the Chancellor} may by a faculty grant leave 
to a parishioner to erect. a pew on a certain space 
inthe chancel. . . but faculty pews have for many 
years rarely been granted, & then only in return for 
a valuable consideration, such as in exchange for 
the chief pew in the chancel, when the site of it 
is required for the choir, or in exchange for a free- 
' hold chapel, aisle, or pew, the use of which the 

owner has consented to give to the parish, or to 

a parishioner who has enlarged the church at his 
own expense (Dr. TRISTRAM).-—-West PECKHAM 
(Viear & GUURCHWARDENS) v. GEARY, DALISON 
INTERVENING (1889), Trist. 189. 

1229. Vicarage-—Existence of.|—The spiritual 
ct. cannot try the existence of a vicarage. A 
prohibition cannot be granted upon a suggestion 
which is false.-—-SMirn ve. WALLET (1700), 1 Jud. 
|; Raym. 587; 91 EB. 1. 1203. 

1230. Criminal offence.|—(«ertainly this [KEccle- 
siastical} ct. cannot inquire into a felony directly, 
even where a clergyman is sued for the purpose of 
deprivation. ... 

But it is very frequent, & has so occurred in 
the course of practice, to admit a fact in itself 
criminal to be pleaded as a necessary fact of the 
evidence in a civil suit (Sik WILLIAM Scort).-— 

Y 


322 ECCLESIASTICAL Law. 


Sect. 6.—Jurisdiction: Sub-sect. 2, D., FE. & F.; sub- | 2 Eq. Oas. Abr. 629; 1 Atk. 288; West temp. 
sect. 8, A. & B. (a) i. & ti.) Hard. 526; 228. R. 628. Pa 
Nasu v. Nash (1790), 1 Hag. Con. 140; 161 B. 1. | “stations ;-“Mentd. British Empire Shipping Oo. v. 
503. wise Harvey) (1884), 10 FP. D. 122; Redfern v. Redfern, 
Annotation :—Folld. Burder v. (1844), 3 Curt. 822. 11891) BP. 139. 

1231. ——-.]—BromMLvy v. BROMLEY (1794), 1 





Hag. Con. 141, n.; 161 EB. i. 504. F. Claim based on Prescription. 
——.]—See, also, Nos. 1488-1490, posi. 1245. General rule.]) —ANDREWS v. SYMSON 


(1675), 3 Keb. 527; 84 HK. R. 859. 

1246. }—R. v. REEVES (1734), Kel. W. 
196; 25 KE. R. 566. 
129; 74 EB. It. 1093. 

1248, ——- - -—_——.] CARLETON v. JTLUTTON 


E. Existence of Custom in Issue. 
1232. General rule.j|——LucH’s CASE (1618), Hob. 
247; 80 BK. R. 393. 


Annotations :-—Mentd. Colobrook v. Diggs (1723), 8 Mod. 
Rop. 79; Beard v. Webb (1800), 2 Bos. & P. 93. 














1233. -|—ANON. (1624), Lat. 48; 82 Is. R. | (1626), Palm. 424; Noy, 78; 81 E. R. 1153. 
268. a Annotation :—Mentd. Buxton v. Bateman (1662), 1 Keb. 
1234. -|—The spiritual ct. cannot try the 370. 
existence of a custom.—MARKET Boswortru 1249. ——. .J—(1) A prohibition shall not 


(CHURCHWARDENS) v. MARKET —Bosworru 
(RECTOR) (1699), 1 Ld. Raym. 435; 01 BK. R. 1189. 
Annotations :—-Consd. Full ». Hutchins (1776), 2 Cowp. 

422. Folld. Khodes v. Oliver (1836), 2 Har. & W. 38. 

Mentd. Paxton v. Knight (1757), 1 Burr, 314; Gould v. 

Gapper (1804), 5 Hast, 345. 

1235. -|—A custom cannot be tried in the 
spiritual ct.—-PoLLARD v. AWKER (1699), 12 
Mod. Rep. 260; 88 HK. BR. 1307. 

1286. -——-.]---(1) A prohibition cannot be 
granted to a spiritual ct. merely because it has no 
power to try onc of the facts stated in the pleadings, 
unless such fact is denied. (2) The spiritual ct. 
cannot try the existence of a custom. (3) A man 
nay be sued in the spiritual ct. for not saying 
Divine Service in achapel.—J ONES v. STONE (1700), | : i J ( 
1 Ld. Raym. 578; Holt, K. B. 596 - 2 Salk. 650; | ‘‘ that time out of mind the corpn. did repair such 
01 EK. R. 1286. ‘an aisle of the church, ratione cujus the mayor 
Annotations :-~-CGenerally, Mentd. Townsend rv. Thorpe (1727), & aldermen sat there’’ for though the right be 

| 


be granted to a ct. because it has no power to try 
one of the facts stated in the pleadings, unless 
such fact is denied. 

(2) A man may libel in the spiritual ct. for 
disturbance in a pew he claims in a church by 
prescription. Or of which he has a bare possession 
only, if the party against whom the suit is in- 
stituted has no title to the seat. 

(3) The ordinary has, of common right the 
disposal of seats in a church. 

(4) In this present case the prescription upon 
which deft. libelled is not denied by pltf., & there- 
fore the spiritual ct. may well proceed upon it 
(Hout, C.J.). 

(5) It had been a good prescription to say, 





re TS 





2 Stra. 776; Stil & Bunn v. Palfrey (1841), 5 Jur. 1162 in the whole body the enjoyment may be in & 
1237. ——.]—R. v. Reeves (1734), Kel. W. | enure to a select number (per Cur.).—JACOB v. 
1906; 25 BK. RK. 566. Si 5 _ | Dano (1702), 2 Ld. Raym. 755; 6 Mod. Rep. 
12 .|-—A_ prohibition lies to an ecclesi- | 230; 7 Mod. Rep. 8; 12 Mod. Rep. 233; 2 Salk. 
astical ct. where the question of custom or no ! 551; 92 KE. BR. 4. 
custom is distinctly raised on the face of the libel | Annotations :—<As to (1) Refd. Hinds v. Thompson (1738), 
& answer.— Himopnks v. OLIVER (1836), 2 TIar. & W. Andr. 209; Buggin v. Bennett (1767), 4 Burr. 2035 ; 


Sh. Scammell ». Wilkinson (1802), 2 Kast, 552. As to (3) 
Refd. Chester's, Bp. Case (1698). 6 Mod. Rep, 433. Aa to 








e A sd 











time of endowment, & afterwards at the dissolution 
by Henry VIII. shall bold it discharged.—BLINnco 
v BARKSDALE (1597), Cro. Eliz, 578; 78 EB. WR. | Vanacnke v. SPLEEN (1675), 3 Keb. 575; Carth. 
8213; sub nom. BLINCO v. MARSTON, Cro. Eliz. | 33; 84 E. R. 887. 

479; sub nom. BLINCOE’s CASE, Moore, K. B. 457, | Annotations :— Refd. ltced v, Doltery (1733), 2 Barn. K. B. 


(1909), Times, June 17. 
12538. Church repairs.—Churchyard & wall.|— 


hi —-—,.]— DOLBY VD. REMINGTON, No. 1209, () Apid, Byerley A Winds eee whe generally, 
ante. entd. Sandon v. Jervis 58), aJ.Q. B. 279. 
1240, Tithes-—Action by vicar against parson.]— | 1250. .|—BYERLEY v. WINDUus, No. 
If a vicar be endowed of small tithes, he shall not | 3124, post. 
pay small tithes to the parson, though the endow- | 4251, —— —-—.J-—Proup v. Price, No. 31314, 
ment be of the small tithes of the whole parish ; | post. 
& the patentee of a parsonage discharged at the | 1252. Faculty to remove.|—R. v. TrisTRamM 
| 
| 


I 
O10. 392. Mentd. Chichester ». Donegal (1821), 6 Madd. 375. 
Solin she dae j-~Mentd. St. Paul’s Warden v. The Dean (1817), 1254 Chancel.]—ANON. (1681), 1 I‘reem 
co, 65. . . . : 7 


é < : ) KR. ZT. 
ny Burial fees.]—See Buriat, Vol. VIL, p. 536, er rape 89 E. a Wilk iid er Bown AiGuO): 
71241. Parish clerk-—Appointment.]—Youna v. | = Vent. 238 a sida = an ociieaat ai ae 
ENGLEFTELD (1623), Palm. 378 ; Cro. Jac. 670 ; 81 | "notation : Rent. Morley v. Lesorort, (1600) BP. 92. 
EB. R. 1182. 1256. Pension—Suit by parson.|—-A parson may 





Annotation :—Mentd. Peak v. Bourne (1732), 2 Stra. 942. sue for a pension by prescription, either in the 
1242. Churchwardens—Election.]—OarPENTER’s | spiritual ct. or at common law.— Barry v. TRERES- 
Case (1681), T. Raym. 439; 83 E. R. 230. ' WYCKE (1676), 1 Mod. Rep. 218; 86 E. R.*840. 





Right to mortuary.|——-See Butuan, Vol. VII, | 4257. —— Pension out of rectory impro- 
pp. 538, 539, Nos. 188-193. | priate.]—If a pension be by prescription out of a 

1248, Easter offerings..—A prohibition lies to . rectory impropriate, though the rectory come into 
the spiritual ct. to stay a suit for Easter offerings, | lay hands, yet it may be sued in the spiritual ct., 
on a suggestion of a custom to pay them, although ; because it might have commenced by a spiritual 
rentence was given against deft. by default.— , Act: & if such a prescription be say pe it shall 
Bows v. Jurar (1719), 10 Mod. Rep. 440; 88 ' be tried there; but if a modus decimandi_ be 
kK. R. 800. pore it. shall be tried at common law; & if it 


1244, Church rates.|— DUNN ¢. Coates (17384), not found, a consultation shall go (HOLT, C.J.). 


Part IV.—EccuestasticaL Courts. 


—ANON. 1700 9 12 Mod. R e H e ® 
wir ( ) ep. 397; 88 E. R 


Compare No. 1163, ante. 

1258. Appointment of curate of chapel by vicar.| 
—Qu.: whether the spiritual ct. may try a pre- 
scription for the vicar to find a curate for a chapel 
of ease, in considcration whereof the parishioners 
are to pay him so much yearly ?—STONE v. JONES 
(1700), 12 Mod. Rep. 404; Holt, K. B. 595; 
88 EK. R. 1410. 


Sub-sect. 3.—How OBJECTED TO. 
A. In General. 


Appearance under protest.j-—See Sect. 7, sub- 
sect. 4, post. 

Habeas corpus.|—Sce No. 1155, ante. 

1259. Mandamus.|— Sr. BALAUNCE'S 
CASE (1619), Palm. 50; 81 E. R. 973. 
Annotation :—Refd. Ex p. Titchmarsh (1845), 9 Jur. 159. 

Prohibition.]—See Sub-sect. 3, B., posi. 

1260. Time for objecting.]|—-(1) According to the 


PARISH 


practice of the Ecclesiastical Cts. an objection to | 


the jurisdiction might be taken at any time, 


though it was more usual that it should be taken , 


at the commencement of the proceedings. 

(2) The proper course, for a resp. who intends 
to object to the jurisdiction is to appear under 
protest, & if he wishes for time to plead to the 
jurisdiction to apply expressly for time to do so.—- 
ZYCKLINSKI v. GYCKLINSKI (1861), 2 Sw. & Tr. 
420; 31L.J3.P.M. & A. 37; 51. T. 690. 


Annotation :—Generally, Refd. Wilson v. Wilson (13871), 
L.R.2P. & DD. 341. 


B. Prohibition. 
(a) Grounds for Granting or Refusing. 
i. In General. 
1261. Encroachment on common law courts -—- 
go Esevent conflict.]—VELEY v. BURDER, No. 1016, 
anc. 





.|—See, also, Nos. 1220-1231, ante. 

1262. Encroachment on another ecclesiastical 
court./— Prohibition where one ccclesiastical ct. 
intrudes upon another.-~-JAMES’S Cask (1621), 
Hob. 17; $0 K. Kh. 168. 


1263. Consultation not duly granted.|-—Dorwoopn ' 


v. BRIKINDEN (1610), 2 Brownl. 26; 123 Ic. Kh. 
795. 

1264. Quare impedit—Suit brought after induc- 
tion.J—OLIVER v. Hussky (1624), Lat. 205; sz 
kK. R. 348. 

1265. Invalid presentment.|-——ToOMsON’s Cask 


(1627), Litt. 60; 124 K. R. 136. 


1266. No proceeding by way of sult.|—ANON. . 


(1639), March, 22; 82 K. R. 394. 


1267. Grounds of judgment doubtful.|—h. v. 


REEVES (1734), Kel. W. 196; 25 E. R. 66. 
1268. No suggestion.|—Prohibition not to go 
to the spiritual ct. without suggestion.—LLAxTuN 
v. HONORE (1700), 12 Mod. Rep. 435; 88 E. K. 

1432. 

1269. Ground not pleaded.|—Prohibition shall 
not go for a modus or other foreign matter, unless 
it be pleaded below.—ANON. (1701), 2 Saik. 551 ; 
91 E. R. 467. 

Annotations :-——Consd. London Corpn. v. Cox (1867), L. Kh. 
2H. L. 239. Refd. ds v. Thompson (1738), Andr. 
299; Buggin v. Bennett (1767 )»» 4 Burr. 2035 ; Scannell 
v. Wilkinson (1802), 2 East, 552. 

1270. Proceeding contrary to canon law.|—A 
prohibition does not lie to the Spiritual Ct. 


proceeding cont 


for | 
to the canon law.—-Sr. | 
Davin’s (Br.) vr. Lucy (1699), as reported in 1 | 
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| Ld. Raym. 539; 91 E. R. 1260; sub nom. Lucy 
| v. St. DAvID’s (Bpe.), Brod. & F. 332. 
i waunotalions :--—Refd. Re York (Dean) (1841), 3 Q. B. 1: 
! Combe ¢, De la Bere (18381), 6 P. D. 157 35) Read v. Lincoln, 
Bp. (1889), 14 B.D. 88.) Mentd. Mayo & Parson's Case 
(1720), 1 Stra. 391; St, John’s Chapel of Kase within the 
Parish of St. drow’s, Holborn Caso (1730), Kitz. G. 
158; Middleton v. Crofta (1738), 2 Atk. 650; Ti ov. 
Canterbury, Archbp. (1848), 11 Q. 13. 483; Marsden ¢. 
Wardle (1854), 2 W. BR. 4553 Shephord v. bayno (1863), 
9 Jur. N.S. 354; Blane v. Geraghty (860): 15 W. R. 133 ; 
McGeath ». Soragnty. (1866), 15 - R137; Boyd vw. 
Phillpotts (1874), L. R. 4 A. & HK. 2973; Read v. Canter- 
vury, Arch r: (1888), 4 T. L. R. T4135 TR. vo. Tristram, 
| 14908) 1 K. B. 816; Re Haigh with Aspull, Now Parish, 
| [1919] P. 143. 
| 


1271. Cause between persons in ecclesiastical 
| Capacity.]—The question in the cause being between 
' persons in their ecclesiastical capacity, this ct. 

would not interfere, but left it to the occlesiastical 
ct., as being the proper ct. to determine it.— 
CLARE HALL v. ORWIN (1772), 2 Dick. 157; 21 
K. R. 847. 
! 1272. Anticipated wrong decision.|—OlnsTEK- 
TON v. FARLAR, No. 1128, arte. 


| 
| ii. Eacess or Absence of Jurisdiction. 
| 
| 


1273. General rule.|—A premunire lies against 
an ecclesiastical judye. 

Where a cause originally belongs to the cog- 
| nisance of the ecclesiastical ct., although all 
| circumstances being disclosed the cognisance 
‘ belongs to the King’s temporal Court; yot, if 
| the suit is prosecuted there in the same nature as 

the cognisance belongs to them, no premunire 
lies, but a prohibition. But if in such case pltf. 
sue in the nature of a suit which doth not belong 
to the ecclesiastical ct., but to the common law, 
1 & premunire lieth. 

When the case originally belongs to the cog- 
nisance of the common law, & not to the ecclesi- 
astical court, a premunire lies, although it may be 
| libelled for according to the course of the ceclesi- 
, astical law.— PREMUNIRE (1608), 12 Co. Rep. 37 ; 
| 77 i. RR. 1319. 
! 
| 








Annotation :---Mentd. Townsend v. Hughes (1677), 2 Mod, 
Rep. 150. 


1274, ——.]~—-The common pleas may award a 
prohibition, although no suit be there pending. 

If the ecclesiastical judges encroach upon the 

| jurisdiction of the common pleas to hold plea of 

‘any thing against the common law of the land, or 

| of any thing triable by the law, this principal et. 

of common law shall grant a prohibition. 

There are several writs of express prohibitions ; 
& express prohibitions are in two manners, the 
one founded upon suggestion, the other upon 
record.-- LANGDALE’S CASE (1608), 12 Co. Kep. 
, 583; 77 BE. RR. 1338. 

Annotations -—Retd. Heyward & Whitbruke’s Case (1610), 
13 Co. Rep. 64; Manby v. Scot (1663), 1 Keb. 80. 

1275. -——-.]--Whether, if where a parson or a 
vicar of a parish sues one of his parish for tithes in 
kind, or lay fee, & deft. alleges a custom or pre- 
| scription de modo decimandi, such custom & pre- 
scription shall be tricd & determined before thu 
ecclesiastical judge where the suit began; or 
whether a prohibition lies, in order that the same 
may be tried by the common law.—Dr Mono 
DECIMANDI Case (1610), 13 Co. Rep. 37; 77 FE. Wt. 
14418. 

Annotations >—Consd. Combe v. Edwards (1878), 3 P. DD. 
103. Mentd. Wynniatt v. Lindon (1839), 8 L. J. Ch. 121, 
1276. ——.J—TEyY v. Cox (1613), 2 Brownl. 35 ; 

123 E. BR. 800. 

1277. .—---.j —Coucn v. Toit (1641), March, 
08; 82 Is. R. 420). 

Anpetation :—Refd. Martin v. Mackonochie (1479), 4Q. B.D. 


y 2 
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Sect. 6.—Jurisdiclion : Sub-sect. 3, B. (a) ti., *it., 
iWv., v. & vi.) 
1278. -|—Spiritual cts. may determine 





matters of temporal cognisance which come 
collaterally before them.— CHAMBERLAYNE vv. 
HEWETSON (1696), 1 Ld. Raym. 73; Holt, K. B. 
99; 12 Mod. Rep. 89; 1 Salk. 115; Return of 
Appeals before the High Court of Delegates, p. 47, 
No. 100 (Parliamentary Papers, 199, April 3, 
1868); 91 K. BR. 9465. ~ gies, Gates 
— be v. wards . P. 
AT i sacknoebls (1879), 4 Q B. b. 607. 
1279. J—R. v. TRisTRAM, No. 224, ante. 
1280. |—Semble: the Ct. of Exch. has 
jurisdiction to issue a prohibition to the Judicial 
fommittee, if they exceed their jurisdiction.— 








Ez p. SMmytTu (1835), 2 Cr. M. & R. 748; 1 Gale, | 


274; Tyr. & Gr. 222 ; 150 KB. R. 317. 
ae :—Consd. Combe v. Edwards (1878), 3 P. D. 
103. 


Sce, further, CROWN PRACTICE, Vol. XVI., p. 388, 
Nos. 2304-2306. 

1281. No affidavit verifying defence.] — Pro- 
hibition to a consistory ct. may be granted, 
though deft. have not verified his plea by affidavit, 


where the matter is one that the spiritual ct. : 


cannot try.—-GILLEBRAND v. Happock (17384), 
Gunn. 88; 04 EB. RR. 1048. 

1282. Miscarriage of justice.|—2az p. SMy1i, No. 
1148, ante. ae 

1283. -|—Prohibition to the spiritual ct. 
lies only where that ct. is proceeding in a matter 
which is clearly out of its jurisdiction, or in a 
manner that is manifestly contrary o the general 
principles of justice. A. was cited to appear, & 
did appear, in the consistorial ct., in a suit pro- 
moted against him by his wife, for restitution of 
conjugal rights. In the course of that suit, two 
orders were made, decrecing restitution, & alimony 
pendente Tile, for disobedience of which A. was 
about to be pronounced in contempt :— Held: 
inasmuch as A. had once appeared, this ct. could 
not pronounce the giving of judgment against 
him in his absence, & without previous notice 
thereof to him, a proceeding without jurisdiction, 
or contrary to justice.—H2 p. SToky (1852), 12 
Gc. B. 767; 221. 5.6. P. 75; 20 L. T. O. S. 97; 
1 W. R. 88; 138 EK. RR. 11063 subsequent proceed- 
ings, 8 Exch. 195. 

1284. Anticipated excess of jurisdiction.}—Jte 
SINYANKI, No. 161, anfe. 

1285. Part of matter outside jurisdiction— 
General rule.|—Lusn v. WEBB (1665), 1 Sid. 251 ; 
$2 i. RK. 1088. 





Annotation -—Refd. S. E. Ry. v. Railway Comrs. (1881), 
6 Q. B. D. 586. 
1286. ——-.]— BETswortH & BETSWORTH 





(1647), Sty. 10; 82 KE. H. 490. 

1287. ~—— Principal cause within jurisdiction.|— 
ANON. (1605), No. 877, ante. 

1288. ——— Original matter within jurisdiction.| 
—BuUTLER tv. YATEMAN (1662), 1 Keb. 369; 1 Sid. 
89; 82 EK. R. 988 3 sub nom. PETLER v. YALEMAN, 
1 Lev. 78. 

Anne ann :—Refd. Rutland r. Bagshaw (1850), 14 Q. B. 
86d. 


1289, ——.]—PENSE v. Prousz, No. 420, ante. 

1290, ———.]—-CHEsTER's (Br.) CASE, No. 99, 
ante. 

1201. ——— No denial of allegations.]|—JoONEs v. 
Stonr, No. 1236, ante. 








1292. ——.|— JACOB vt. DAaLLo, No. 1249, 
ante. 
1293. }—In a suit in the Arches Ct. of 


Canterbury, a faculty conferring certain privileges 


ECCLESIASTICAL Law. 


in a parish church was prayed for, petitionec 
against, & answer & reply put in & admitted b, 
the ct.; the suit was at issue, & the ct. hac 
ordered it to be proceeded with. On declaratior 
in prohibition & demurrer :—Held: prohibitior 
did not lie, several distinct things being comprisec 

| in the faculty, some of which might be grantec 
consistently with the common law, though other. 
might not; & no question having yet been raiscc 
in the ecclesiastical ct. as to its jurisdiction tc 
grant any in particular, nor any intimation giver 
by the ct. of its intention to grant or refuse any 
(Ju. : whether prohibition lies in any case agains’ 
the granting of a faculty, before it be granted.— 
HALLACK v. CAMBRIDGE UNIVERSITY (1841), - 
Q. B. 593; 9 Dowl. 583; 1 Gal. & Dav. 100- 
10 L. J. Q. B. 206; 6 Jur. 
1258. 

Annotation :-—Folld. R. v. Twiss (1869), L. R. 4 Q. B. 407. 


1294. Applicant having no special interest.] 
—A prohibition will not be granted to restrain ¢ 
petition in the ecclesiastical ct. where it is withir 
the jurisdiction of such ct. to grant some of the 
privileges prayed for, especially where the applicant 
has no special interest in the proceedings. 

The guardians of a parish having presented ¢ 
petition to the ecclesiastical ct., praying for ¢ 
faculty to enable them to desecrate ground duly 
| consecrated for the burial of the dead by crecting 
on part of it the parish workhouse & upon the 
rest a chapel for the inmates of the workhouse, ¢£ 
person, not being a ratepayer or in any way 
interested in the burial ground, applied for a pro- 
hibition to restrain the ecclesiastical ct. from pro- 
ceeding with the petition. It appeared that the 
burial ground had been disused for many years, 
& that the workhouse had recently at a great 
expense been erected on a part of it where nc 
corpgecs had been buried :—Held: the prohibitior 
must be refused on two grounds: (1) although 
ground once duly consecrated for the burial of the 
dead can only be applied to secular purposes by 
Act of Parliament, yet so much of the petition as 
prayed leave to erect the chapel was within the 
jurisdiction of the ct., & it could not be pre- 
sumed that the ct. would entertain the residue of 
it; (2) because the erection of the workhouse 
appeared to have been bond fide, & the appet. had 
no interest in the proceedings greater than what 
was common to the public at large. —R. v. Twiss 
(1869), L. R. 4 Q. B. 407; 10 B. & S. 208; 38 
L. J. Q. B. 228; 20 L. T. 522; 335. P. 5163 17 
W. BR. 765. 


| 

| 

| 

1 

| 

| 

| 

| 

| 

| 

| 

| «innotations :—2As to (1) Consd. Re 

| Ground, 11895) P. 225; St. Nicholas, Leicester (Vicar) v. 
| Langton, (1899) P. 193; Re Bideford Parish, Hw p. Bide- 
{ 
! 
| 
| 
! 
| 
| 
i 


10; 113 EK. R. 





Plumstead Buria. 


ford (Reetor, cote.), (1900) P. 314; Sutton wv. Bowden, 

11913) 1 Ch. 518. d. hte St. 

(1876), 1 P. D. 311; Fowke v. Berington, [1914] 2 Ch. 

308. As to (2) Refd. Re Plumstead Burial Ground, [1895] 

DP, 225; Re Bideford Parish, Er p. Bideford (Rector, etc.), 

[1900] P. 314. Generally, Mentd. Re St. Nicholas Cole 

Abbey, He St. Benet Fink, Churchyard, [1893] P. 58. 

1295. Pleading issuable plea — Effect.) — (1) 
Where the offence of brawling is prosecuted before 
the bishop’s commissary, the suit may be com- 
mitted to the Arches Ct. by letters of request. 

(2) If a spiritual ct. has no jurisdiction over a 
suit, the pleading an issuable plea docs not preclude 
the award of a prohibition.—Ez p. WILLIAMS 

: (1825), 4 B. & C. 313; 6 Dow. & Ry. K. B. 373; 
3L. J.O0. 8S. K. B. 221; 107 E. R. 1076. 
Annotations :—-As to (1) Apld. Hawes & Vicat r. Pellatt 


(1840), 2 Curt. 473. Generally, Menta. Millar & Simes 
v. Palmer & Killby (1837), 1 Curt. 550. 


Prohibition granted after sentence.|—See Sub- 
sect. 3, B. (a) vi., post. 


George-in-the-Kast 
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Part LV.—EccLESIASTICAL CoURTS. 


lii. Defective Proceedings. 

1296. General rule.—Dx Mono DeEctMANDI 
eee. aveD- 37; 77 B. R. 1448. 

nnotations : - Combe v. Edw 3 RP. D. 

103. Mentd. Wynulatt ». Lindon (ase, Sty, ewe ier 

1297. -]|—ANON. (1640), March, 92, pl. 152 ; 
82 K. R. 426. 

1298. ——.]—Coucn v. ToLL (1641), March, 

mno . ° ° . 

“iN Seal Pr artin v. Mackonochio (1879), 4 

1299. 
post. 

1300. Defective pleading.|—Goucu v. LONDON 
(Bp.) (1730), 1 Barn. K. B. 391; 94 I. R. 263; 
sub nom. GOOCHE v. LONDON (BP.), 2 Stra. 87%. 
Anedalion -~—-Refd. Still & Bunn v. Palfrey (1841), 2 Curt. 


1301. Error in practice.)|—RAcKHAM t. 
Buuck, No. 1478, post. 








-}—CoMBE v. Epwarps, No. 1607, 
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79 E. R. 538; previous proceedings (1619), Cro. 


Jac. 535. 
Boar hr :—Mentd. Helsham v. Blackwood (1851), 11 


1813. Plea proper to the jurisdiction.|—-A pro- 
hibition does not lie to the spiritual ct. for refusing 
a plea proper to the jurisdiction.—ANOoN. (1714), 
11 Mod. Rep. 412; 88 E. KR, 1121. ; 

1314. Denial of custom.]—Upon a suit in the 
spiritual ct. for a mortuary by custom, if deft. 


' plead ** no such custom,” & the ct. refuse the plea, 


1302 Evidence—Refusal to accept.|—Snorrer : 


v. FRIEND, No. 1339, post. 
1308. Mode of giving.]| 
No. 1341, post. 


JOLLY Uv. BAINES, 








iv. Submission to Jurisdiction. 

1304. General rule.|—(1) A prohibition refused 
because the party applying had submitted to the 
jurisdiction of the spiritual et. 

(2) Lf prohibition be granted without notice, 
the ct. will grant a consultation.—Smitu v. Poyn- 
DREILL’S EXECUTORS (1627), Cro. Car. 97; 79 
K. 1h. 686. 

Annotation :—Generally, Mentd. Woodward v. Makepeace 

(1688), 1 Salk. 164. 

1305. Answer without protest.|—SOMERSET v. 
MARKHAM (1597), Cro. Eliz. 595; 78 KE. WR. 838. 

1306. Matter triable at common law.|-—BANISTER 
v. Hoeron (1710), 10 Mod. Rep. 12; 88 E. KH. 602. 
Annotation :—Consd. Full v. Hutchins (1776), 2 Cowp. 422. 

1307. Matter raised by defence—Watver. |— Pro- 
hibition denied after sentence, where deft. below 





had set up several customs respecting tithes, but | 


had submitted to trial. 
The distinction in respect of cases where a pro- 


hibition does or does not lie after sentence ts this : | 


if it appears on the face of the libel, that the | 


ecclesiastical ct. has no jurisdiction of the cause 
a prohibition shall go; because there, dilerest 
retpublice that they should not encroach upon the 


a prohibition shall go.—-IHLINDE v. CHESTER (BP.) 
(1631), Cro. Car. 237; 79 Ki. R. 808. 
entation :—Distd. Johnson v. Ryson (1700), 12 Mod. Rep. 


Necessity for affidavit of truth of plea.|—Sce 
No. 1346, post. 
vi. After Sentence. 
See, generally, CROWN Practict, Vol. XVI., pp. 
384, 38d. 


1315. Plea wrongfully disallowed.| — ANON. 
(1598), Gouldsb. 114; 75 16. BR. 1038. 
1316. -——.]—A. declaration in prohibition that 


the spiritual ct. refused to receive a plea triable 
at common law, is not traversable ; & the ct. will 
grant a prohibition after sentence pronounced.-— 
KELLY v. WALKER (1599), Cro. Hliz. 655; 78 
Ki. RK. 894. 

1817. Excess or absence of jurisdiction.].—ANON. 
(1605), No. 877, ante. 

1318. oj Prohibition = granted — without 
notice upon suggestion of a modus. No pro- 
hibition after sentence, where the spiritual ct. 
has jurisdiction of the libel: aliter where it: has 
no jurisdiction. —ANON, (10673), Freem. K. 1B. 78 ; 
89 Kt. RR. 58. 

1319. -]—Prohibition may be after sentence, 
if it appear on the proceedings that they have not 
jurisdiction.—-CHiCKHAM vt DicksON (1607), 12 
Mod. Rep. 1382; Comb, 448; &8 Kit. 1215. 

1320. J—If it do not appear on the pro- 
ceedings that the spiritual ct. has not jurisdiction, 
no prohibition shall go after sentence.--- Poon v. 
GARDNER (1608), 12 Mod. Rep. 206; Carth. 463 ; 
$8 ie. It. 12066, 

1321. ——-.} —Prohibition may be granted after 
sentence where cause is not: of spiritual conusance ; 














. otherwise for citing out of the diocese. -GARDNER 


jurisdiction of the temporal cts. ; &, in such case, ; 
their sentence is a nullity (per Cur.).—FULL v. ° 


Hurcnins (1776), 2 Cowp. 422 3; 08 BE. R. 11605. 
Annotations ;---Consd. Home v. Camden (1795), 2 Hy. 
533. Folld. Gould ». Gapper (1804), 5 East, 315. Consd. 
Burder v. Veley (1810), 12 Ad. & EL. 233; Evans r. 
Gwyn (1844), 5 Q,. B. 844.) Refd. Heyworth ¢. London 

Corpn. & Rhodes (1884), Cab. & El. 312. 

1308. -}—In asuit in the ecclesiastical 
ct., if deft. pleads a plea which raises a question 
beyond the jurisdiction of the ct., but afterwards 
waives it, the ct. will not grant a prohibition at 
that stage of the proceedings.—CARDEW 
CoTTEY (1839), 7 Dowl. 666; 2 Will. Woll. & If. 
110; 3 Jur. 952. 


v. Refusal of Plea. 

1309. Plea good at common law.;—If the 
spiritual ct. refuse a plea good at common law, a 
prohibition shall go.—GRiEN v. PENLLDEN (1591), 
Cro. Eliz. 228; 78 E. R. 484. 

1310. —-—.]—KELLY v. WALKER, No. 1316. post. 

1311. —— Release.|—Gonrt v. STARK (1608), 
Noy, 129; 74 EB. R. 1093. 

1312. -|-—If the spiritual ct. refuse a plea 
good at the common law, its proceedings shall be 
prohibited.— WEBB v. Cook (1621), Cro. Jac. 626 ; 
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. & suspended him for three years. 


v Boorit (1698), 2 Salk. 548; 12 Mod. Rep. 106; 

O1 I. HK. 464. 

Annotations :--Consd. Pawson v. Scott (1755), Say. 176. 
Folld. Kull ». Uutehings (1776), 2 Cowp. 422. Apld. 
Burder v. Veley (1840), 12 Ad. & Kl. 233. Apprvd. 
Loudon Corpn. ». Cox (1867), L. Rh. 2 He. la. 238. 

1322. -- -— Part of matter outside jurisdiction.|— 
If a person be libelled in the spiritual ct. for two 
causes, one within, the other without its juris- 
diction, a prohibition shall not go after sentence. -—-— 
ANON. (1698), 12 Mod. Rep. 236 ; 88 KK. RR. 1286. 

1323. —--— ~--—.]--The Consistory Ct. of I1., 
upon arts. exhibited against a beneficed clerk, 
pronounced sentence, declaring that the arts. 
were for the most part sufficiently & fully proved, 
After sentence, 
a rule for a prohibition was obtained, on tho 
suggestion that some of the arts. contained 
charges cognisable in cts. of common law ;_ but it 
was not denied that others were of ecclesiastical 
cognisance :--Held: after this sentence, it must 
be presumed that the ecelesiastical ct. had pro- 
ceeded upon such matters as were within its cog- 
nisanee; & the rule was discharged.-—Ifarr v. 


| Marsn (1836), 5 Ad. & El. 500; 5 Dowl. 424; 2 


Har. & W.341; | Nev. & P.K. B62; 64.5. K. 5. 

9; 111 KE. R. 1289. 

Anmwtations :—Distd. Ex p. Evans (1843), 7 Jur. 420. 
Consd. Evaus v. Gwyn (1844), 6 Q. B. #44. 
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Sect. 6.— Jurisdiction: Sub-sect. 3, 8. (a) vi. & (b); | Arches out of the proper diocese against 23 Hen. 8, 
sub-sect,4. Sect. 7: Sub-sects. 1 & 1&2.) c. 9, & after sentence a writ of excommunicato 


eee 


1324. —— .|—Prohibition lies after sentence if capiendo is granted, no prohibition lies upon that 


—ANON. (1702 statute. 
Mod. ep 8; ST ER. T0680. ae en (2) Where it appears to the ct., that the matter 


Sea ea hibiti iss t of the libel is not within the jurisdiction of the 
aoe ais ‘ Berea penny! ten re Ine ecclesiastical ct., a prohibition lies with clause to 


You never are too late for a prohibition after | deliver the party. —-PROHIBITION CASE (1611), 12 
sentence in any case but one, & that is, where the | Co. Rep. 76; 77 E. R. 1354. 
nuit is out of the diocese, upon 23 Hen. 8, c. 9, | 4™*2tatton :—Montd. Philips v. Bury (1694), Comb. 265, 
because by pleading you own their jurisdiction 1837. -]—After sentence given for con- 
(Hour, C.J.).—ANON. (1703), 7 Mod. Rep. 137; | tumacy in the spiritual ct., this ct. will not grant 
87 EK. BR. 1147. a prohibition, but leave the party to his appeal.— 


1326. .]—Lefore sentence in ccclesiastical Sims v. Sims (1759), 2 Keny. 538; 96 E. R. 1271; 


sub nom. SYMES v. SyMES, 2 Burr. 813. 
or admlty. ct., a prohibition may be granted upon | “snnolation -—Refd, Leman v. Go ulty (1789), 3 Term Pep. 3. 


a suggestion of a matter of fact not appearing on 
the face of the proceedings below, but after rsa Citation out of sees egia FEA a a party 
sentence it will not be granted upon the bare | #® iy bed out of his ere. no P1680 veo oo 
averment of a fact; yet the want of jurisdiction 200 « roan, Chee eel o1 s ecm. 
appearing upon the face of the libel, or of any part 1389. Dete a di i hibiti 
their proceedings, is a sufficient ground for a efective proceedings.}—-A prohibition 
prohibition aftcr sentence.—SmiITH v. LANGLEY lies to the spiritual ct. after sentence, & although 
(1736), Lee temp. Hard. 817; 95 Ie. 1. 206. the libel be for a matter within their jurisdiction, 
7 .J]—Prohibition granted, after sen- if a temporal matter become incidental, & they 


tence to compel present churchwardens to make a eal such proof as the temporal cts. allow, as if 
rate to reimburse the late churchwardens. No ey refuse proof of payment of a legacy by a 


affidavit reavircd. single witness.—SHOTTER v. FRIEND (1690), 3 

As to the want of an affidavit in this case, it is aa weirs 283 5 a Carth. Pepe 2 pare eee a 
not necessary, because the want of a jurisdiction | ¢) i68,°17 72 3 Holt, KB. ST . ee 
appears upon the face of the proceedings below OWs ( Qo : ol; nom. 
( BYN, J.).— DAWSON v. ILKINSON (1737), 


SHORTER v. FRIEND, Comb. 160. 7 
Leo o temp. liard. 881; Andr. 11; 94 E. R. 247. Annotations :-—Folld. Anon. (1729), Fitz-G. 82. Refd. 
ation :-—-Mentd. Chesterton & Hutchins v. Farlar 


Chamberlaine . Hewson (1694), 5 5 Mod. Rep. 69; Breedon 
Anteaey. 1 ‘Curt. 345 


v. fy ce 1 Ld. Raym. 219; Home v. Camden (1795), 
2 Hy. BL. 533 ; Gould vw. Gapper (ees) 5 Kast, 345; 
1328. J—A prohibition to the spiritual ct., Combe v. Edwards al Ra toad Martin v. Mac- 
in a cause not within their jurisdiction, is demand- 
able of right after sentence against pltf. therein, & 


konochie (1879), 4 Q. B. 1. 697; Woat Peckham (Vicar 
& Churchwardens), Dalison ypoeecule vw. Geary alah 
Tech 816. 
at his instance.—PAXTON v. WRIGHT (1757), . 
Keny. 14; 96 K. RK. 1001; sub nom. PAXTON v. 














Trist. 189; QR. vw. Tristram, (1902) 1 K 

Blackhorough wv. Davis (1701), 2 1 P. Wm 41; erie 

; igs et aeor 1 Stra. 666; Evans v. vans (1844), 1 
ob. Ecc 








Knigur, 1 Burr. 314. 1940. ee er v. Hurcuins, No. 1307, 
Burder v. Veloy (1840), 12 Ad. & ane 
1329. -I—SyMuEs v. SYMES (iT 59), 2 Burr. 1341. ——_.]—-It is no ground for a prohibition 
SI3: 07 EK. BR. 576: sub nom. SIMS v. Sims, 2 to the Ct. of Arches, in a case in which it has 
Kenvy. 538. : ‘ jurisdiction, & after it has pronounced sentence, 
Annolation :—Consd. Lemon v, Goulty (1789), 3 Term Rep. 3. | that some irregularities in the practice of the ct. 
1380, ——.]—Fuut v. Hurcuins, No. 1307, have occurred in the course of the suit, even though 
ante. deft. has refused to appear at all during the pro- 
1331. By appellate court.|—Where a | cecdings. 





It was objected that the depositions were im- 
properly taken with reference to sect. 9, of Ecclesi- 
astical Courts Act, 1829 (c. 53). To this objection 
of appeal, where it appears that they have no the answer is, that even if it were so, that is a 
jurisdiction over the subject matter, even after | Matter of irregularity in practice only, & is no 
they have remitted the suit to the ct. below, & | §™ound for this ct. to interfere by writ of prohibition 
awarded costs against the applt., & though the ae C. ¥ -).~-JOLLY 0. Baines (1840), 12 
party applying for a prohibition appealed to that | Ad. & El. 201; 4 Per. & Dav. 224; 9 L. J. Q. B. 


iia mn ./! 3493 5 Jur. 22; 113 B. R. 787. 
ae oa 247. SERRE VEO Die hse Ou aveP2cO0e) 1342. Sentence by default.])— There can be no 


Annotations -~--Consd. Re Poo (1833), 5B. & Ad. 681. Refd. prohibition after sentence though it be not on 
Byorley vw. Ay indua (1826), & B. & G. 1; Bodenham v. ! the merits ... there is no difference between 
Rickotts (1836), 6 Dowl. 120; JR. ‘Klectricity Comra., 
kz p. London Electricity Joint Gomunittce (1923), 39 
T. L. R715. 

1832. Interpretation of statute.|— GouLp 

v. GAPPER, No. 1219, ante. 


modus is pleaded in an ccclesiastical ct., a pro- 
hibition may be granted at any time before final 


| ¥ 
| 
| 
4 
Annotations :—Consd. Full v. a a aae A 2 Cowp. 422 ; 
sentence. A prohibition will be granted to a ct. 


sentence by default, & sentence after a hearing 
(per Cur.).—OwEN v. HvGHEs (1721), Fortes. Rep. 
199; 92 BE. Qh. 817. 

1343. Enforcement of sentence not contem- 





g ae : ; plated.j|—The ct. will not grant a prohibition to an 
tase ——.] RICKETTs v. BoOpENHAM, No. 10869, coolesiaciical ct: alte sentence pronounced, where 
1334. ——.]—Re York (DEAN), No. 113, ante. | it does not appear, cither by direct evidence or 


ante. contemplated to enforce it.— BODENHAM  v. 


1836. Sentence for contumacy.]-—No prohibition | RICKETTS (1836), 5 Dowl. 120; 2 Har. & W. 132. 
lies after the writ de excommunicato capiendo. 

What remedy a party wrongfully excommuni- 
cated has. 

(1) Where deft., in a cause of defamation for 
calling pltf. a whore, is cited before the Dean & 


(}) Practice and Procedure. 


] 
| 
i] 
i 
| 

1335, —-—.]—SuRsEANT v. DALE, Nop. 166, | Presumption of law, that any steps are taken or 
Fox Erg lata CROWN PRACTICE, Vol. AVI, 


seq 
PP i344. To what court application made—Court 


Part IV.--EccLEstastTicaAL Courts. 


of Chancery.|—-When the common law cts. are 

not sitting, the ct. of Ch. will upon an ez p. applica- 

tion grant a writ of prohibition to restrain an 
ecclesiastical ct. from trying a question of pre- 
scription. The order in such a case is made 

absolute in the first instance —Re BATEMAN (1870), 

L. R. 9 Eq. 660; sub nom. Ex p. BATEMAN, 39 

L. J. Ch. 883; 22 L. T. 60; sub nom. Re JENKINS 

v. LLANTRISSANT (MINISTER & PARISHIONERS), 

Ez p. BATEMAN, 18 W. R. 425. 

Annotation :-—Distd. Ex p. Edwards (1873), 29 L. T. 529. 
1845. Mode of application.]-—'The sentence of 

the ecclesiastical ct. cannot be reversed in a sum- 

mary way, but by appeal only to proper judges ; 
nor can a prohibition to that ct. be granted upon 

a petition; by motion & a proper suggestion it 

may.— HILL v. TURNER (1737), 1 Atk. 515; West 

temp. Hard. 195; 26 E. R. 326. 

Annotations :-—Refd. Duncombe ¢v. Greenacre (1860), 2 
De G. F. & J. 509; Hunt » Hunt (1862), 4 De G. F. 
& J. 221; Marshall v. Marshall (1879), 5 P. D. 19. 

1846. Affidavits in support—Prohibition for 
refusal of plea—Necessity for affidavit of truth of 
plea.|}—On moving for a prohibition to the 
spiritual ct. for refusing a plea, the party ought to 
offer an affidavit of the truth of the facts in the 
plea.—BurpkErr v, NEWELL (1705), 2 Ld. Raym. 
1211; 92 KE. R. 209. 

1347. Pleadings — Right to declaration from 
applicant for writ.|—Where a prohibition is applicd 
for, the ct. will always, on the demand of the 
party against whom the application is made, put 
the party applying to declare in prohibition.— 
REMINGTON v. DoLpy (1844), 9 Q. B. 1763; 115 
EK. R. 12413; sub nom. RIMINGTON v. DoLpy, 14 
L. J. Q. B. 5; 8 J. P. Jo. 7873 sub nom. BR. v. 
JANCOLN (Br.), REMINGTON v. DALBYy, 8 Jur. 
1135 ; subsequent proceedings, sub nom. DOLBY v. 
REMINGTON (1846), 9 Q. B. 1703 subsequent 
proceedings, sub nom. DOLBY v. RIMINGTON (1847), 
11 J. P. Jo. 86. 

An :—~Reld. Worthington v. Jeffries (1875), L. 1. 10 


1348. Costs.]-—1 Will. 4, c. 21, does nof enable 
the ct. of K. B., where a party has declared in 
prohibition & succeeded, to grant him his costs 
incurred in the ecclesiastical ct.— TESSIMOND 1. 
YARDLEY (1833), 5 B. & Ad. 458; 110 I. R. 860. 
aenmanon :—Consd. White v. Steele (1862), 13 C. BL N.S. 


SUB-sECT. 4.—OF PARTICULAR COURTS. 
Archideaconal courts.|——See Scct. 1, ante. 
Diocesan courts.]—Sce Sect. 2, ante. 
Provincial & general courts.]-—See Sect. 3, ane, 
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instituted in a wrong form; it ought to havo 
been by articles —-Horrren v. Davis (1754), 1 
Lee, 640. 

Annotation :-—Refd. Lee v. Fagg (1874), L. R. 6 P. CL. 38. 

1350. ——— Neglect to repair church.)—MuLAR 
& SMEs vt. PALMER & K1.upy, No. 798, ante. 

1351. Retaining alms.)— LipDELL tv. RAINS- 
FORD, No. 1493, post. 

135 Removal of illegal church ornaments.]} 
—DAVEY v. HInpE, No. 2768, post. 

1353. Whether affected by rules & analogies 
drawn from common law.]—-WINCHESTER (Bv.) v. 
Wi1x, No. 1360, post. 

1354. Whether process must be in King’s name.| 
—-BASTWICK’S CAsk (1637), 3 State Tr. 711. 
annotation :—Mentd, Faulkner v. Litehfleld & Stearn (1845), 

1 Rob. Eccl. 184. 

1355. How practice of ecclesiastical courts 
proved.|—BEAURAIN v. Scorr, No. 1054, post. 








SUB-SECT. 2.-—PROMOTION OF SUIT. 


1856. Criminal suit --Who may promote.| -- 
(1) ‘he churchwardens are usually promoters of the 
office of judge in cases where the charges IMmputo 
an ecclesiastical offence, but where their evidence 
is highly important for tho establishment of the 
charges, the bishop is justified in directing proceed- 
ings to be instituted. 

(2) No one can doubt that, if sufllciently 
established, the charges [of drunkenness against 
a clergyman] constitute an ecclesiastical offence 
of a serious nature, for habitual drunkenness, or 
even frequent drunkenness, in a clergyman, who 
is pastor of a parish, & whose duty it is tu set an 
example of sobriety & moral conduct to his 
parishioners, is a highly penal offence, involving 
very serious consequences on the person who is 
guilty of it. The offence is greatly increased when 
such habits are indulged in at the time the person 
is actually engaged in the performance of divine 
worship (Sin HH. JENNER).—BURDER 1. Spin 
(1841), 1 Notes of Cases, 39. 
atanotationa :-- ads to (2) Retd. Lincoln, Bp. ». Imay (1845), 4 

Notes of Cases 2093 Burder yp. Pughe (1855), 1 Jur. N.S. 

1178: Rochester, Bp. ». Harris, (1893) P2137, Generally, 

Mentd. Burder ». Langley (1842), 1 Notes of Canes 542, 


1357. - ---- —- Excommunicate.|.  ‘Trrct- 
MAKSH 1. CHAPMAN, No. 1486, post. 
1358. ~-~— Motives of promoter—-Inquiry into. |--- 


In criminal suits the ct. [Consistory Ct. of London], 
will sometimes inquire into the motives of the 
promoter but it will presume proper motives 


‘unless there he strong proof to the contrary.— 


Judicial Committee of Privy Counell.|—-Sce_ 


Sect. 4, ante. 
Court under Benefice’s Act, 1898 (c. 48).}--Sce 
Sect. 5, ante. 


Sect. 7.—GENERAL PROCEDURE. 
SUB-SECT. 1.—IN GENERAL. 

1849. Whether criminal or civil suit proper 
remedy—Erection of monument without faculty. |—- 
The ordinary may order a monument to be taken 
down, if it is inconveniently placed in a church: if 


JARMAN & Wise (1830), 3 Hag. Hee. 3603; 162 
KOR. PPS6. 


1359. ---- When allowed --From nature of sult.] 


Carne. Mars, No. 446, ante. 


1360. Promotion by bishop-- Effect of 


| resignation from bishopric.]-~ A cause having been 


| Arches (Ct. A decree 


sent to the Arches Ct. by letters of request, from 
the Bishop of W. in the first. instance, the letters 
of request were bel a hy the judge of the 

xy letters of request issued, 
mm deft. to arper & deft. at peared: 
Afterwards the Bishop of W., who was the pro- 
moter of the cause, resigned his see :-—-Held ¢ 
the cause had not abated, & it might. be continued 


calling u 


at (he suit. of the same promoter in his individual 


it does not interfere, the parson'’s authority . 


to erect it, sufficient. The suit in this casc was 


ee we ee oe 


r. A 
Ct. in 


capacity on the title of the cause being amended. 
ecclesiastical cts. are not governed by rules 


PART IV. SECT. 7, SUB-SECT. 1. 

5 4 : Mg : ‘ . * , . agege Surrugate 
ication of princi 0, ity.}—The principles of equity are not excluded from the proceedings in the 

carbs hap Eis of hpies of cae FORD, PRICE v. Forp (1877), 


1 Pp. & B. 551.—CAN. 
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Sect. 7.—General procedure: Sub-sects. 2 & 3.] 


or analogies drawn from common law.—WIN- 
CHESTER (Bp.) v. Wix (1869), L. R.3 A. & BE. 19; 
39 L. J. Eecl. 22; 21 L. T. 439. 


Anam :—~Refd. Elphinstone v. Purchas (1870), L. R. 3 


1861. Civil suit—Necessity for interest in suilt— 
Lay rector—Impeachment of licence to preach.|— 
(1) It is generally true that a bishop licencing a 
person to preach within a parish must hear the 
Incumbent first, & that the consent of the 
incumbent to the erection & use of a chapel is 
requisite. 

(2) A lay rector has not cure of souls, in fact or 
in presumption of law. 

(3) here were two sorts of appropriation : 
(a) where the interests in the benefice, spiritual & 
temporal, were annexed to a religious house, & 
(6) where temporal interests only were conveyed ; 
but the cure of souls resided in an endowed per- 
petual vicar. 

(4) Stipendiary curacies originated where the 
impropriator is bound to provide divine service, 
but may do it by a curate, not instituted but only 
licenced by the bishop. 

(5) Licence to preach in a chapel is not allowed 
to be impeached by proceedings on the part of the 
impropriator in a civil suit, he not showing an 
renee that would entitle him to maintain such 
a suit. 

Where there are other interests in which every 
man partakes, & which entitle anyone to institute 
procecdings, such proceedings must. be ac’ publicam 
vindiclaum, & by criminal articles exhibited in due 
form. The question is reduced to one point only 
— the right of the party who is the object of such 
proceedings ; whereas in civil suits a previous 
question may arise of equal difficulty on the right 
& title of the person instituting the suit (SiR 
WILLIAM Scorr).-— PORTLAND (DUKE) v. BINGHAM 
(1792), 1 Mag. Con. 157; 161 E.R. 5003 subse- 
quent proceedings, 1 Hag. Con. 209, n. 
afnnotations: 18 to (1) Refd. Re St. George's, Albemarle 

Street. Chapel Potn. (1890), Trint. 131. As to (2) Refd. 

Hino v, Reynolds (1840), 2 Man. & G. 71. 4s to (3) Refd. 

Mason 2. Lambert (1848), 12 Q. 2. 795. As to (4) Refd. 

Spry t. Flood (1840), 2 Curt. 353. 48 to (5) Apld. Lee v. 

Kage (L874), L. R.6 PC. 38; Gordon ev. Hayward (1905), 

vil. L. WR. 298. Refd. Richards ». Fincher (1873), L. KR. 

4A.& E. 1073; Davey v. Hinde, [1901] P. 95. Generally, 

Mentd. Williams vr. Brown (1835), 1 Curt. 53; Mac- 

Allister *. Rochester, Bp. (1880), 6 C. P. D. 1943 Iv 

St. Marylebone, Vestry, [1895] 1 Q. B. 771. 

1362. Interest need not appear on 
monition---How objection to interest raised.|-—- 
A monition issued out of the ct. at the petition of 
A., which, after reciting that it had been alleged 
by the promoter that. there were affixed to the walls 
of St. P.s Church, F., certain representations of 
stations of the Cross & Passion of our Lord, such 
aus are used in Roman Catholic chapels, but not in 
churches of the Church of England; that such 
stations had been introduced into the church since 
its consecration & without the authority of a 
faculty, & that their use & exhibition was contrary 
to the law of the Church, monished the incumbent 
of the parish & the churchwardens to remove such 
stations without delay, or to “gated «& show cause 








ee 
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tee me en ne 


. only to proceedings 


in the ct. why an order should not issue for their | 


removal :-—/1eld : 
validity of the monition that it should show on the 
fave of it the interest, official or private, of A., in 
the matter complained of 3 & as the object of the 


monition was to enforce obedience to the law, & | 


it was not necessary to the | 
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to the case, showed that A. had an interest to 

sustain it. 

To sustain a civil suit a pltf. should show an 
interest ; but the correct mode of raising an objec- 
tion to his interest is either by the party cited 
Srpoaring under protest, or praying the ct. to order 
pit£. to propound his interest, or by raising it on 
the admission of the libel, or by or on the subse- 
quent pleadings.—LEE v. RIDSDALE (1873), 42 
L. J. Eccl. 1; 37 J. P. 804. 

1363. ——.]—-Where a monition issued by 
the Commissary-Gencral of the diocese of Canter- 
bury to an incumbent & churchwardens, ordering 
them to remove certain ornaments from their 
church unless they should show cause to the con- 
trary, did not disclose on the face of it any interest 
in the suit on the part of promovent, & such defect 
was insisted upon by the churchwardens in showing 
cause against the same :—eld: the Judge of the 
Ct. of Arches was right in directing that the suit 
should be dismissed, with costs as against the 
churchwardens; such a suit was a civil suit, & was 
not open to every one, even with the consent of the 
ordinary, but only to those who had an interest 
in it.— LEE v. Fac (1874), L. R. 6 P. C. 383 43 
lL. J. Ecel. 17; 30 L. T. 800; 38 J. P. 5963; 22 
W. RR. 902, P. Cl; affy. S. C. sub nom. FauG v. 
LEE (1873), L. ht. 4 A. & BE. 135. 

Annotations :---Folld. Davey r. Hinde, [1903] P. 05; Davey 
*. Hinde, (1903) P. 221; Noble vr. Reast, [1904] BP. 34. 
Refd. Hansard v. St. Mathew, Bethnal Green (1878), 4 
P. 1.46; Gordon v. Hayward (1905), 21 T. L. R. 298. 
1364. ——- oj---The churchwardens of a 

parish in the diocese of York, the incumbency of 

which was vacant by the resignation of the last 
incumbent thereof, were cited to show cause why 

a monition should not be issued calling upon them 

to remove out of the parish church certain orna- 

ments introduced there without the authority 
of a faculty. The promoter in the suit was not 

a parishioner of the parish, but. was described in 

the citation as ‘ T. S. Noble, of the city of York, 

solr., secretary to His Grace the Archbishop of 

York & Ordinary of the Diocese of York.’? It 

further appeared though it} Was not disclosed on 

the face of the citation, that the promoter had been 
appointed & was at the time when the citation 
issued sequestrator of the living during the 
vacancy :—Held: the suit must be dismissed, as 
the promoter had not the interest required by law 

to entitle him to promote the suit.—NOBLE v. 

REAST, [1904] P. 34. 

1365. Delay in prosecution—Effect.|-—On appeal 
in a criminal suit, an extension of the term 
probatory being prayed by the promoter, a 
delay of nine months without making substantial 
progress in the cause, or examining a single witness, 
after the suit had been already depending in the 
(t. of Appeal, two years, is a sufficient ground to 








dismiss deft., & condemn the promoter in top htt 
of asum nomine expensarum.—-J ENKINS v. BARRETT 


(1827), 1 Hag. Inee. 12; 162 E.R. 489. 

1866. ——— Proceedings against clerk for 
incontinence.|—Statute 27, Gieo. 3, c. 44, applies 
against fornicators, et®., 
whether laymen or clergymen, pro salute animae ; 
but a proceeding in the Ecclesiastical Ct. on the 
ground of fornication, against a clergyman, for 





. the purpose of deprivation. is not. prohibited b 
‘the statute—PFREE 1. BuRGOYNE (1828), 2 Bh. 
/ N.S. 653: 1 Dow. & CL 115; 4 E. R. 1055, H. L. ; 


everyone has an interest iu preserving public | 


order & is entitled to institute proceedings for that 
purpose, the monition, therefore, on the face of it, 
assuming the doctrine of interest to be applicable 


affy. (1826), 5 BL & C. 400. 


Annotations -—-Apld. Oliver & Toll c. Hobart (1827), 1 
Haw. Ece. 43; Burder r. Hodgson (1844), 3 L. T. O. 8. 
242. Moentd. Ferguson r. Kinnoull (1842), 9 Cl. & Fin. 
251; Barnes r. Shore (1846), 8 Q. B. 640; Doe d. Hudson 

v. Roe (1832), 18 Q. B. 306; Re Walsh (1853), 1 E. & B. 


Part IV.—EcciesiasticaL Courts. 


383; Wilmot v. Rose 
v. Penzance (1881), 6 


1367. 


(1854), 3 E. & B. 563; M : 
Age Cas iee ackuonochie 


-|\—(1l) Length of time, 








though 


instead of requiring a direct contradiction or 
explanation of each specific fact. 

(2) In a criminal suit, the ct. is strictly confined 
to the offences charged in the articles. 
_ (3) As to the charge of digging up graves: 
instead of digging up the graves & disturbing the 
bodies, he merely levelled the little mownds on 
the top of the graves which were inconvenient for 
hearses, & after levelling these he laid down again 
the same turf. This operation could not possibly 
disturb any of the bodics buried in these graves 
(SIR JOHN NICHOLL).—BENNETT v. BONAKER 
(1830), 3 Hag. Ecc. 17; 162 K. R. 1066. 


Annotation :-—Cencrally, Mentd. Sheppard v. Bennctt (1870), 


1368. —— Continuing offence.| — Sr. 
DAVID (Bpv.) v. Dk RuTZEN, No. 1045, ante. 





SUB-SECT, 3.--CITATION AND MONITION. 


1369. Whether proceedings should be begun by 
citation or monition.]-—BAR?TLETr v. K1iRwoop, No. 
2U01, post. 

1370. Citation—Out of diocese of residence— 
Sulit not maintainable in such diocese.|—A man 
may be cited out of the diocese in which he lives 
in causes which could not have been maintained 


against him in that diocese. —-MACHIN v. MOLTON | : : 
5 | authority ; it) must therefore be considered to be 
' the,act of the party. 


(1700), 1 Ld. Raym. 452, 584; 2 Lut. 1057; 
Mod. Rep. 450; 12 Mod. Rep. 251; 2 Salk. 


549; 3 Salk. 90; Carth. 476; 91 KE. R. 1201, 1256. 

—— Refusal to issue—--Appeal.|—Sce Nos. 1447, 
1448, post. 

1371. ——— Service—On Sunday—Validity.|— 
A citation issued by the chancellor of a diocese 
against a person for incontinency may be served 
ona Sunday, notwithstanding Sunday Observance 
Act, 1677 (c. 7). 

The [above] statute did not. forbid the execution 
of such process as could not be but on Sunday ; 
& so it is in the case of a summons in real actions ; 
& if by the ecclesiastical laws process is to be served 
on a Sunday the general words of the statute will 
not take it away (per CUR.).--BROOKBANCK v. 
ALLENSON (1609), 12 Mod. Rep. 275; 8&8 Js. It. 
1318 ; sub nom. ALANSON v. BROOKBANK, 5 Mod. 
Rep. 449; Carth. 505 ; sub nom. ALLEN v. BROOK- 
BANK, 2 Salk. 625. 

1372. —-— Out of jurisdiction —Validity.| -— 
(1) A citation issued from this ct. addressed to a 





it may not amount to a bar to a criminal suit, | 7 Notes of Cases, 126; 


will induce the ct. to admit ygenocral explanation | 
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to enable the party proceeding to go on in poenam. 

—DASENT v. DASENT (1849), 1 Rob. Eccl. 800; 

M4. T. O. S. 48; 13 

Jur. 832; 16: KB. R. 1218. 

«Annotations :— Reid. Yelverton v. Yolverton (1859), Sea. & 
Sm. 49; Burton vr. Burton (1873), 21 W. R. 648; L.C. C. 
v. Dundas, (1904) P. 1; Grahan ve. Graham, [1923] P. 31. 
1875. Joinder of parties. —Validity.|—Coxge 

v. CHAPMAN (17386), cited in 1 Rob. Ecel. at p. 

7363 111. T. OLS. at p. 3145 12 Jur. at p. 612 ; 

163 1. R. at p. 1196. 


Annotations :-—Consd. Fell er. Taw (t848), 1 Rob. Keel. 726. 
Retd. Robins «. Harding (1737), cited in 6 Notes of Cases, 


1376. ------ —— -—— No objection taken.]— 
FELL v. Law, No. 1158, ante. 

1377. -—-— Wrong description— Name of party— 
Identity clear.|—-In a testamentary suit, (he 
citation of a party by an erroneous Christian name, 
there being no doubt as to the identity of the 
person :—Held:  suflicient.- Pow. ov. Buran 
(1758), 2 Lee, 517; LOL H.R. 42-4. 

1378. ——— --— ——-- Delay in objection.|—It 
is now alleged that. the true namne is Austin; but 
whoever alleges a misnomer is bound to assign the 
true name by whieh he means to abide. 

When a person appears, it may morally justify 
the presumption that he is the party intended ; 
the Jaw, however, allows the benefit’ of the 
exception, as to the validity of the citation, but 
under the condition before mentioned. The 
material question is, how the mistake originated, 
Upon that question the ct. must presume that 
the proctor would not make that. averment without 





It may be true, that a proctor 
may introduce new matter on his protest, but not 
such as is inconsistent with a former allegation. 
1think, therefore, that. the attempt, which bas been 
made to delay these proceedings, on this last ob- 
jection, is improper, & that the protest must be 
overruled (Sinko WILLIAM Scovr).- “PRITCHARD tv. 
DALBY (1792), 1 Hag. Con. 1865 161 1. It. 620. 
1379. ; - Parish of party - Cured by 
appearance.] - A protest as to the effect of a 
citation, describing the party in a wrong parish, 
but. cured by appearance, was overruled. - BARILAM 
ve. BArHAM (1789), To Play. Con. 53 1) Phillim. 


; 18t,n.3 PGE Bo 455. 


party then residing & being within the diocesc. . 


The party quitted England before service was 


affected. The citation was personally served on 
him in parts abroad. Protest to appearing was 
overruled. 


(2) A proctor taking out a citation for a party, 
had not a formal proxy from his client at the time 
it issued. Protest to appearing was overruled. —- 
COLLET? v. COLLETT (1843), 3 Curt. 726; 2 Notes 
of Cases, 504; 7 Jur. 1164; 163 E. R. 881. 
Annotations :— As to (1) Befd. Yelverton r. Yelverton (185%), 

Sea. & Sm. 49; Grahain v. Graham, (1923) 1’. 31. 

1873. Service by apparitor.| 
—JONES v. JONES (1847), 5 Notes of Cases, 141. 

1374. ——— —|}—A citation bad, 
in a suit for separation by reason of cruelty & 
adultery, been served at the last known residence 
of deft., & also on the door of the parish church ; 
afterwards a citation was personally served on him 
in the West Indies :—Held : 























a sufficient service . 


Annotations: Mentd. Lovekin «. Sotwards (2810), 1 PhiLim. 
179; Mordaunt ¢. Monerelive (lacs), Lb. Re. 2 Se. & Div. 
374 


1380. In criminal suit Statement of 
charges- -Sufliciency.| --SruwaArp v. MRANCIS, No. 
1028, anfe. 


1381. -- - —--- -- ~ 5 ---.| --- FRANCIS v. 
Srew ap, No. 1OZ9, ante. 

1382. ---- -—-- - -- Necessity for -To give 

jurisdiction to pass sentence of suspension. | 


bishop 
- By the letters patent erecting the Sce of Jamaica, 
the bishop is empowered to exercise spiritual & 
ceclesiastical jurisdiction, &, among other things, 
to punish rectors, etc., according vo the laws & 
canons of the Church of England. The rector of 
a parish within the diocese of Jamaica, having, In 
the opinion of the bishop, transgressed the pro- 
visions of the Clergy Act of Jamaica, in declining 
to enter a marriage on the registry of his parish, 
solemmnised in a place which was supposed not to 
be within the parish, was cited by the bishop, &, 
being required, made an entry of the marriage, 
whereupon the bishop, without having exhibited 
articles or a libel, passed sentence of suspension 
for such previous refusal, & directed the same to 
be published Meld: such proceedings were 
nails irregular & the sentence reversed with 
coste. 
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Sect. 7.—General procedure: Sub-secis. 3, 4 & 5, 
A. (4).] 


Qu.: whether on appeal from an ecclesiastical 
sentence of the Bishop of Jamaica, applt. ought 
not to pray a reference to the Judicial Committee, 
instead of a Commission of Delegates.—BOWER- 
BANK v. JAMAICA (BPr.) (1839), 2 Moo. P. C. C. 
449; 12 E.R. 1077, P. C. 

Proceedings under Church Discipline 
Act, 1840 (c. 86).J)—Sce No. 1505, post. 


emeeracte camer 





SUH-SECT. 4.—APPEARANCE. 

1383. Under protest-—Grievance on face of 
inhibition.|—(1) A party may appear under 
protest to the issue of an inhibition, where griev- 
ance appears on the face of it. 

(2) Qu. : whether a party in unpurged contempt 
may appeal.— HARRISON v. SPARROW (1842), 3 
Curt. 1; 163 KE. R. 633; sub nom. Harrison v. 
HARRISON, 1 Notes of Cases, 294; 6 Jur. 110; 
affy. sub nom. WARRISON v. ILARKISON, 4 Moo. 


P.C. C. 96, P. OC. 
«Annotations :—As to (2) Refd. Handley v. Kdwards (1844), 
5 ©. 407. Cencrally, 


4 Moo. P. C. CG. entd. N-——r (falsely 

called M——--o) »v. M-——--v (1853), 2 Rob. Keel. 625. 

1384. Objection to jurisdiction.)—Zycx- 
LINSKI v. ZYCKIANSKI, No. 1260, ante. 





appearance otherwise than in person or by a 
oe v. RED (1873), L. 


1886. Effect of—Whether waiver- Objection to 
regularity of proceedings. ]——A ppearance waives any 
objection so far as respects the formalities of the 
proceedings.— PRANKARD v. DKACLE (1828), 1 
diag. Mec. 160; 162 KE. 1. 645. 

Annotations :—-Mentd. Bubbers r, Harby (1842), 1 Notes of 

Casos, 806; Lee v. Ridsdale (1873), 37 J. P. 804. 

1387. ~—— Objection to Jjurisdiction.]—If, 
in an ccclesiastical ct., a party is cited as resident 
within the jurisdiction, & appears & pleads without 
objection, he cannot afterwards put that fact-in 
issuc. In such a case, an intervener is not at 
liberty to raise an objection to the jurisdiction on 
that ground.—--CHICHESTER v. DONEGAL (1821), 
86 Madd. 375; 56 1. R. 11343 sub nom. DONEGAL 
v. DONEGAL, 8 Phillim. 597; 1 Hag. Con. 6, n. 
Annotations -—-Consd. & Distd. Purkes v. Purkes (1852), 2 


Rob. Eccl. 518. Mentd. Whitcomb vr. Whitcomb (1840), 
2 Curt. $515; Graham ce. Graham, (1923] BP. 3t. 
Two 


1888. Non-appearance-— Effect of.|—(1) 
persons, against whom a cause was carried on 
an poenam, did not appear to a citation :—Held : 
they were parties in that cause, & their evidence 
could not be received, till they were dismissed from 
the cause. 

(2) 6 & 7 Vict. c. 85, probably applics to the 
Kcclesiastical Cts.—SANDERS v. WIG8TON (1846), 
1 Rob. Eccl. 460; 5 Notes of Cases, 78; 

1. T. 0. S. 255; 10 J. P. 808; 10 Jur. 1040. 
Annotations :--—.18 to (1) Distd. Cullum v. Soymour (1849), 


7 Notes of Cages, 114. 48 te (2) Refd. Cullum v. Seymour 
(1849), 7 Nutes of Cases, 114. 





Supn-sEecr. 5.— PLEADINGS. 
A. In Criminal Suits. 
(a) Arlicles. 

1389. Necessity for bringing in—~Whoere defendant 
confesses.|—-A clergyman having read prayers & 
preached, etc., in an unconsecrated building 
without the consent of the incumbent of the 
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parish, after receiving notice from the latter, 
& having challenged interference, the incumbent 
promoted a criminal suit against him in the Arches 
Ct. Deft. admitted he had offended :—Held: 
the articles must nevertheless be brought into ct. 
to know what sentence to pass; & as deft., by 
his conduct, had caused the suit to be commenced, 
he was liable in costs.—JONES v. JELF (1863), 8 
L. T. 399; 27 J. P. 483. 
Annotation :—-Reid. Kitson v. Drury (1865), 29 J. P. 643. 
1390. Contents—General rules—Whole charge 
must be specifically set out.|—(1) The admissibility 
of thesé articles has been attacked, generally, if 
I_ understand, upon the broad principle of 
additional articles being, universally, inadmissible 
in criminal suits. I am aware, however, of no 
such rule as this. Additional articles may be 
offered, cven in criminal suits. At the same time, 
they are not admissible as a matter of course, or 
indeed at all, without special ground for their 
admission, such, for instance, as this suit presents, 
in the circumstance of the articles having been 
admitted, in the first instance, most hastily 
& unadvisedly, in a ct. not, it may be conjectured, 
much in the habit of dealing with cases of this 
description. Kiven where admissible at all, ad- 
ditional articles must be such as to occasion, 
taken in conjunction with the original articles, no 


| substantial breach of the rules of criminal pleading, 
1385. In person or by proctor.]—A deft. in a suit | in order to make good their claim to be actually 
in the Arches Ct. of Canterbury cannot enter an | admitted (Smt JoHN NICHOLL). 


| 
| 
| 
| 
: 
| 
| 


(2) 11 is matter of perfect notoriety, that in 


Rt. 4 A. & E. | proceedings by articles, the articles must be brought 


in on the court-day immediately subsequent to 
that on which deft. has appeared; & that, being 
so brought in, they must contain the charge, & 
the whole charge (Str JOHN NICHOLL). 

(3) It is true that the articles, when brought in, 
may be reformed & amended under the direction 
of the ct., prior to their actual admission ;_ but 
when they are once admitted, & issue is joined, 
either party, I apprehend, is bound by them. 
In particular promovent is not at liberty to drop 
in with charges, one after another, with perbaps the 
single exception, that offences ejusdem generis, 
subsequently committed, may be pleaded in sub- 
sequent articles. But further articles, as matter 
of course, containing new criminal charges, or even 
advancing collateral facts & circumstances in proof 
of such articles of the original set as arc, in them- 
selves & directly criminatory, ought not to be 
admitted (Sin JOHN NICHOLI.).—SCHULTES v. 
Hopason (1822), 1 Add. 318; 162 E. R. 111. 


Annotations :-—Refd. Swift +. Swift (1832), 4 Hag. Ecc. 139 ; 
Wynvu v. Davies & Weever (1835), 1 Curt. 69; King v. 
King (1850), 2 Rob. Eccl. 153. 

















1391. ; -——.]—- BENNETT v. BONAKER, 
No. 1367, ante. 
1392. -]—(1) Proceedings against 


a Clerk in Holy Orders under Church Discipline 
Act, 1840 (c. 86), for publishing heretical doctrines 
in contravention & violation of the Articles of 
Religion & Formularies of the Church of England, 
are of a criminal nature, & it is necessary that the 
accusation should be stated with precision & dis- 
tinctness in the pleadings. 

(2) The Articles of charge must distinctly state 
the opinions which the clerk has advisedly main- 
tained & must set forth the passages of the work 
in which those opinions are stated, & such Articles 
must specify the doctrines of the Church which the 
opinions of the clerk are alleged to contravene & 
the particular Articles of Religion & the Formularies 


' which contain such doctrines. 


— = 


'(3) In the eleventh Article of Religion it is laid 


down that ‘‘ We are accounted righteous before 


Part 1V.—EccuesrasticaL Courts. 


God only for the merits of our Lord & Saviour 


Jesus Christ by faith & not for our own works & ' of 
as the Article was wholly | 


deservings ” :—Held: 
silent as to the merits of Jesus Christ being trans- 
ferred to us, & asserts only that we are justified 
for the merits of Jesus our Savour by faith, 
faith alone, it was not penal in a clergyman to 
speak of merit by transfer as a “‘ fiction,’’ however 
unseemly that word may be when used in con- 
nection with such a subject. 

(4) In an Article against a clergyman it was 
charged that it was a contradiction of the Church 
of England, as laid down in Articles of Religion 
V I., & XX., the Nicene Creed, & in the ordination 
service of pricsts, to affirm that any part of the 
canonical books of the Old or New ‘Tcstament, 
upon any subject whatever, however unconnected 
with religious faith or moral duty was not written 


under the inspiration of the Holy Spirit :— Held: | ; : 
the charge that every part of the scriptures was | Proving the charge lies on the promoter; & tho 


' clergyman of tho parish is not an improper person 


not written under the inspiration of the Holy 
Spirit was not established as it was not to be 
found either in Articles VI., or XX., the Formu- 
laries, the Service for the Ordering of Priests, or 
the Nicene Creed. 

(5) It is not competent to a clergyman of the 
Church of England to teach or suggest that a hope 
may be entertained of a state of things contrary 
to which the Church expressly teaches or declares 
will be the case. 

(6) It is not penal for a clergyman to express 
a hope of the ultimate pardon of the wicked. 

(7) No appeal was interposed from an inter- 
locutory judgment of the Arches Ct. admitting 
articles of charge ayainst a clergyman proceeded 
against under Church Discipline Act, 1840 (c. 86): 
--Held: applit. was not) concluded by the 


& by - 
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13898. ———- Necessity for accurate description 
office of judge.)—If the office of the judge is 
wrongly described in a copy of the articles in tho 
pleading in a criminal suit, it is fatal —WIL.L1AMS 
v. Botr (1789), 1 Hag. Con. 1; 161 EB. R. 454. 
Annotations :--—Refd, Prankard v. Dearle (1828), 1 Hag. Eco. 
109; Fagg v. Leo (1873), L. R. 4 A. & KL 135; Lee v. 
a iatale (1873), 37 J. P. 804; Bowman ev. Lax, |1910) 


1899. ——.]— Titoreprk v. MANSELL (1810), 
1 Hag. Con. 4, n.3; 161 E.R. 455. 
annotations .---Refd, Prankard ¢. Deaclo (1828), 1 Hag. Kee. 

169; KR. ». Canterbury, Arehbp., [1902] 2 K. 1. 503; 

Bowman v, Lux, (1910) P. 300. 

1400. ——— Articles must agree with citation.]-— 
(1) In a criminal proceeding, it is not competent 





‘to the promoter to set forth in the articles an 


offence not contained in the citation. The articles 
must agree with the citation. . 
(2) In a criminal proceeding, the burthen of 


to proceed in such a case, for to the incumbent 
belongs the superintendence of the church & 
churchyard, & it is his duty to take care that no 
inscription should be placed there which could be 
made the means of disseminating doctrines Incon- 


. sistent with those of the established religion (Sir 


sy 


admission ot the Articles & it was competent to | 


him upon appeal from the final sentence, to open | 


the finding of the interlocutory judgment upon - 


the articles.— WILLIAMS v. SALISBURY (Bp.) (1864), 
2 Moo. P. C. C. N.S. 375; 15 BE. RY 9183 sub 
nom. WILLIAMS v. SALISBURY (BP.), WILSON v. 
FENDALL, 3 New Rep. 404; Brod. & If. 2475 9 
L. I’. 787; 10 Jur. N.S. 406; 12 W. 1. 445, 2. ©. 
Annotations -—As to (1) Apld. Sheppard tv. Bennett (ist 

Appeal) (1870), 9 Moo. bP. C. C. iN. S..12035 Sheppard t. 

Bennett (2nd Appeal) (1872), 9 Moo. P. CGC, CG. N.S. 149. 

As to (2) Apld. Voysey v. Noble, Noble v. Voyscy (1471), 
7 Moo. PP. CG. CL. N.S. 167. Generally, Consd. Voysey v. 
Nobie, Noble v. Voysey (1871), 7 Moo. BP. CLG. N.S. 167 
Refd. Pusey v. Jowett (1863), 1 New Rep. 488; Combe 
vt. Kdwards (1878), 3 P. D. 103; Mackonochie v. Penzance 
(1881), 6 App. Cas. 424; Merrilinan v. Williams (1882), 


~s. 167. ! 


LAD. Cas. 484. Mentd, Jenkins r. Cook (1875), 1P. 0. | 


1393. 





——_— Articles must be so specific as to | 


afford fair opportunity to defence.j|—In criminal , 


suits articles must be so specific as to afford a fai 
opportunity of defence.—OLlvER & ToLL v. 
HosBArr (1827), 1 Hag. Ecce. 43; 162 Te. RR. af0. 

es :—Refd. Burgoyne v. Free (1829), 2 Hag. Ecc. 


1394. ——- —— Whole transaction must be 
fairly stated.|—-Ler v. MarrHews, No. 410, ante. 
1395. ——.|—In criminal suits the 








articles should state the whole transaction, 1n 

order that deft. may give an affirmative issue.— 

TAYLOR v. MORLEY (1837), 1 Curt. 470. 

Annotations -—Refd. Zychlinski v. Zychlinski (2561), ot 
L. J. P. M. & A. 37; Wilson v. Wilson (1371), L. Kt. 2 RP. 
& D. 341; Martin v. Mackonochie (1874), 4 Q. B.D. 697 ; 
Read r. Lincoln, Kp. (1889), 14 PP. D. 885 Girt +. Filling - 
ham, [1901] P. 176. Mentd. Parkes v. Parkes (852), 
2 Kob, Eccl. 513. 

1396. ——__ ---—-_ Necessity for precision of 
charge.]—HeraTuH v. BurDER, No. 2085, post, 

1397. Particular laws infringed must 
be stated 


ante. 





atim. —MARS NU. UNMACK No. 441 ' 
- aks "+ power to send letters of request to the Ct. of Appeal 


ce oe ee ee $- 
s 


Il. JENNER).—BREEKS v. WooLERiEY (1838), 1 
Jurt. 880; 163 FE. R. 304. 

zinnotations :—As to (2) Distd. Pearson v. Stead, Stead re, 
Pearson, [1903] P. 66. Generally, Consd. Kgerton v. All 
of Odd Rode, (1894) RP. 15. Reta. Hereford, Bp. v. 
T n (1853), 2 Rob. Eeel. 5055 Martin v. Mackono- 
chic, Flamank v. Simpson (1868), L. R. 2A. & BH. L1G; 
pooner’ vw. Bennett (1869), 39 1. Jd. Keel. 1: Koot ov, 
Smith (1875), L. 2. 4 A. & HM. 398 Mentd. Bourne ev. 
Keane, [1919] A. C. 815. 

1401. —-— General charge accompanied with 
particulars—Sufficiency.| -In a suit against a 
clergyman, for drunkenness & indecent conduct 
in his church, articles charging him with being 
addicted to the immoderate use of — spirituous 
liquors, frequenting a public-house, drinking to 
excess, & thereby becoming intoxicated, followed 
by charges of drunkenness at different times, one 
of which was particularly specified, were admitted. 

SPEER v. Burpir (1840), 3 Moo. PLC. CL. 106 3 
Brod. & FL 13 18 E.R. 7b 3 subsequent proceedings, 
sub nom. BURDER v. Speen (1841), 1 Notes of 
Cases, 30). 

Annotations :--Refd, urder rv. Pughe (1855), 1 Jur. N. 8. 
1178. Mentd. Burder v. Lungley (1842), 1 Notes of Cases, 
Os 
1402. -—-— Articles need not specify canon or 

constitution— Offence cognisable by general ecclesi- 
astical law.|-—(1) Where an offence is cognisable by 
the general ecclesiastical Jaw, articles need not 
specify the particular canon or constitution 
intended to be relied on as supporting the charges 
contained in them. 

(2) A clergyinan was suspended for three years 
for publishing in a newspaper, a letter, in dero- 
gation & depraving of the Book of Common 
Prayer, & monished to abstain from similar con- 
duct in future.---SANDERK v. TLiap (1843), 3 Curt. 
5653 2 Notes of Cases, 355; 75.2. 680; 7 Jur. 
725; 163 4. R. 827; sub nom. SAUNDERS: v. HEAD, 
1k. T. O. S. 433, 


Annotations :--As to (2) Retd. St. Albans, Bp. o. Fillingham, 

(1906, 1. 163. Generally nsd. Combo vo. De La Here 
(641), 6 PD. 157. Befd, Hodgson v. Oakeley (1845), 
1 Rob. Eeel. 3223 Heath », burder (1462), 15 Moo, P.O. C. 
1; buscy ov, Jowett (1863), 1 New Kep. 4883 Martin 9. 
Mackonochie, Flamank o. Simpson (1468), Bb. i. 2A. & B. 
HG: Beneticed Clerk rr, Lee, (18971 A. CO. 226. 


1403. -- --- Articles need not negative exceptions. | 
— A. bishop being the patron of » living held by u 
clerk charged with an ecclesiastical offence has the 
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Sect. 7.—General procedure: Sub-sect. 5, A. (a) & 
(b) & B.; sub-sects. 6,7 & 8.] 

of the province under Church Discipline Act, 

1840 (c. 86), s. 24. 

It is not necessary, when the ct. has a general | 
jurisdiction over the subject-matter, that the pro- | 
moter of the office of the judge should negative, 
in pleading, exceptions; it is for deft. so to do, | 
as a defence to the charge against him.~-CooPER 
v. Dopp (1850), 2 Rob. Eccl. 270; 14 Jur. 724; 
163 K. R. 1314. | 

1404. ———- Averment following exact words of | 
rubric.|——An averment, following the exact words 
of the third rubric at the end of the Communion | 
service, that there has been communion, that the | 
elements were consecrated & received by the 
minister, cither where no person communicated 
with him, or where only one person communicated 
with him, or where only two persons communicated ; 
with him, is a sufficient allegation of an ecclesi- ' 
astical offence having been committed.— PARNELL 
v. Rovauton (1874), L. R. 6 P.O. 463; 31 L. 2. 
604; 30 J.P. 180; 23 W. R. 428, P. C. 

1405. Signature of barrister—Necessity for.]—- 
MARSON v. UNMACK, No. 441, ante. 

1406. Annexation of document pleaded.|-—Sr. 
Davin (Br.) v. Dr Rurzen, No. 1015, ante. 

1407. Particulars—Time for application.]|—In a 
criminal suit containing charges of misconduct : 
against a clerk in holy orders, an order was made : 
after the close of the pleadings that the promoter | 
should give particulars of the charges. Such - 
particulars should as a rule be applied for on the 
admission of articles.— SALISBURY (p.) v. OTrLiey 
(1885), 10 2. D. 20. ! 

1408. Admission---Objection to—Notice of objec- : 
tions-—Contents.|—(1) In a criminal suit promoted | 
by the incumbent. for ringing the church bells, it. 
is not sufficient to allege that the ringing took place 
without the consent of the incumbent ; it must be 
alleged to have been against his express wish. 
(2) When the admission of pleadings in the Ct. of : 
Arches is objected to, the notice must state the | 
grounds of objection.——DAUNT v. CROCKER (1867), 
L.R.2A.& BF. 413 371.0. Keel. 13 32 3. P. 182. 

1409. Delivery—Time of.J—Sfurcuins v. DEN- 
“ZILOKW & LOVELAND, No. 773, ante. 

1410. Amendment——When allowed.]—ScHULTEs . 
v. Hopason, No. 1890, ante. 

1411. Copy---Right of defence to.]-—A prohibi- 
tion lies, if the Spiritual Ct. refuses a copy of : 








articles, -BENNOYER’S CASE (1703), 6 Mod. Rep. | 
87; 87 EB. A, 845. : 
1412, ——- ——--.]—-In a suit. in spiritual ct. | 


ex officio the party is entitled to have a copy of the 

articles. 
It. was formerly held by all the judges of England 

that. when there was a proceeding ex officio in the 

Keclesiastical Ct., they were not bound to give . 

the party a copy of the articles; but the law is | 

otherwise, for in such cases if they refuse to give | 
aw copy of the articles a prohibition shall go | 
quousque they deliver it (LloLT, C.J.).— ANON. | 

(1703), 2 Ld. Raym. 991; 92 E.R. 160, 
1413. Additional articles—-When admitted.) 

The whole substantive case of a party should be 

at once brought before the ct. but where it is 

clearly shown that the facts could not have been | 
sooner pleaded additional articles may be given | 
in.-—MOORSON t. Moorson (1702), 3 Hag. Ecc. $7 ; 

162 BK. R. 1090. 

Annotations :—-Reld. Cocksedge t. Cocksedgo (1844), 1 
Rob. Keel. 90; Phillips v Phillips (1846), 4 Notes of Cases, 
O23, entd. Eldred vy. Eldred (1840), 2 Curt. 376; | 
Glennie v, Glennie & Bowles (1862), 34 L. J. P. M. & A. 
17; Gipps v. Gipps & Hume (1864), 4 New Rep. 303; | 
Symons v. Symons, [1897] P. 167. 





: expense 
: objections to an answer, have to take the whole 


' 518; 
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1414. ——.]—Scuu.tes v. Hopason, No. 
1390, ante. : ; 
1415. —— .|—Two explanatory articles, in 





& responsive allegation, were admitted.—_ ROPER 
v. ROPER (1818), 3 Phillim. 97; 161 E. R. 1269. 
1416. Particulars of original charge. 
—In a criminal suit the original articles pleade 
a certain transaction, without specification. An 
additional article was brought in pleading the 
same transaction, but with greater minuteness :— 
Held: such article was admissible, inasmuch as 
it brought no fresh charge against deft.—MADAN 








| v. KARR (1850), 14 Jur. 275. 


In proceedings under Church Discipline Act, 1840 
(c. 86).]—See Sect. 9, sub-sect. 1, C. (c) iii., post. 


(b) Answer. 


1417. Contents—Redundancy.]—Every averment 
of a plea must be fully answered, except where 
the answer might criminate the party. Answers 
must not be redundant. ae 

The true meaning of the term [‘‘ redundancy ] 
I take to be this: resp. is not to insert in his answer 
any matter foreign to the articles he is called upon 
to answer, although such matter may be admissible 
in plea, but he may, in his answer, plead matter 


' by way of explanation pertinent to the articles, 


even if such matter shall be solely in his own know- 
ledge, & to such extent incapable of proof ; or he 
may state matter which can be substantiated by 
witnesses; but, in this latter instance, if such 
matter be introduced into the answer, & not after- 
wards put in plea, or proved, the ct. will give no 
weight or credence to such part of the answer. 
When once an allegation has been admitted, 
either on debate or otherwise, it is too late to 
consider whether any parts of it are admissible or 
not; such a course would lead to confusion, 
& uncertainty; the ct. would, on 


of the pleadings into its consideration (Dr. Lusiu- 
INGTON ).-—DYSART v. Dysart (1843), 3 Curt. 543 ; 


» 7 Jur. 658 5 163 E.R. 8193 subsequent procecdings 


(1844), 1 Rob. Keel. 470. 

1418. ——— Necessity for speciiic denial to each 
averment.|—In answers it is not open toa party to 
deny in a gencral & summary manner any article, 
but he must give a specific denial to each separate 
averment in the article—BRAYNE & EPWAKDS v. 
BatTugen (1845), 9 Jur. 5183; subsequent proceed- 
ings (1848), 12 L. T. O. S. 305. 

1419. Affirmative issue—Right of defendant to 


: file explanatory affidavit.|----Krrson v. Drury, No. 


183%), post. 
1420. Failure to give in affirmative or negative 
issue.|——I.ei v. MEREST, No. 2273, post. 


RB. In Civil Suits. 


1421. Libel---What is—Cross bill.|-—R. v. BaAst- 
wick, Burton & PryNN (1637), 3 State Tr. 711. 


Annotations :~ ~Mentd. Wilson rv. Rastall (1792), 4 Term Rep. 
7533 Faulkner v. Litchfield & Stearn (1845), 1 Rob. Eccl. 
184. 


1422. ———- Admission—Objection to—Court con- 


' fined to contents of libel.|—-In a debate qn the 


admissibility of a libel in a cause of subtraction 
of church rate, the ct. can take notice of nothing 
that is not expressly pleaded, or referred to, in 
the libel —BRETTELL v. WitmMoT (1758), 2 Lee, 
161 E.R. 435. 


Annotations :--Refd. Farlar ¢. Chesterton (1838), 2 Moa. 
Pp. C. C. 330: Griffin v. Ellis (1840),'11 Ad. & El. 743. 
Mentd. Butt v. Fellowes (1843), 3 Curt. 680. 


1423. Copy—Right of defence to.]-—A pro- 





_ hibition lies to the Spiritual Ct. for refusing to 


Part IV.—Eccorestasticat Courts. 
grant a copy of the libel.— DiaHTon’s CAsE (1616), | 


Cro. Jac. 388; 79 BE. R. 3382. 
Annotation :—-Mentd. Philips rv. Bury (1694), Skin. 447. 

1424. = -|—If one is sued in the ct. 
sre a _is ares copies of the pleadings. 
prohibition lics.—BABINGTON’S CASE (1616), Moore, 
K. B. 917; 72 E. QR. 996. peer 

1425. -]—Prohibition lics to the 
Spiritual Ct. in any suit for denying a copy of the 
libel, but not to Admlty.—ANon. (1704), 2 Salk. 
5533; 91 EB. R. 469. 

1426. 
mitted.|—The conclusion of a cause of granting 
probate of a will was rescinded after publication 
to allow a party, taken by surprise, to plead & 
prove an exhibit to be in the handwriting of an 
adverse party, one of whose witnesses could not 
depose thercto on cross-examination. 























Though there are objections to pleading after | 
publication, a cause is never concluded against | 


the judge, who is always unwilling to exclude 
written testimony (Sik HERBERT JENNER Fust).— 
QuAIT & SNOWDEN v. MANRY (1849), 1 Rob. Keel. 
752; 7 Notes of Cases, 58; 163 EK. R. 1202. 

1427. Act on petition --When permissible.|-— 
GORHAM v. EXETER (Bp.), No. 2184, post. 

1428. ~——.|— Knarr v. Str. MAny's, 
WILLESDEN (PARISHIONERS), No. 3267, post. 

1429. Act based on rejected articles. | 
—An allegation had been reformed by striking out 
matter irrelevant to the issue in the cause. The 
order for its reformation was appealed from, but 
the appeal was afterwards waived. An act on 
petition was then brought in, setting forth the 
facts pleaded in the rejected articles of the allega- 
tion :—Held: such act on petition could not be 
received.—LANEUVILLE 7 ANDERSON (1851), 18 
J.T. O. S. 263 15 Jur. 850. 

1430. Defendant must not be prejudiced— 
Annexation of documents.!—-(1) If a question be 
raised by act on petition, instead of by plea & 














proof, the suit must be so conducted as not to: 


prejudice the opposite party in the suit. 

(2) Documents referred to in an act must be 
annexed to the act. 

(3) A proceeding by petition has these advan- 


tages—there is a saving of expense & likewise of | 
& a question of domicile may be more : 


delay ; 
conveniently raised thereby.-- DEASE (FORMERLY 
THEWLES) v. KELLY (1852), 2 Rob. Keck. 5105) 165 
i. RR. 1396. 

1431. Answer—Insufficiency- Whethercontempt.] 
—A party is not to be pronounced in contempt at 
the same time that his answers are held to be 
insuflicient. —MUuRnGAN vv. LlopkKins (ISLS), 2 
Phillim. 582; 161 BE. KR. 1238. 





SuB-SECT. 6.—EVIDENCE. 

1432. Mode of proof—Oral evidence.} -An ap- 
plication made by either party under 17 & 18 
Vict. c. 47, to take evidence viva voce will be 
granted unless the party opposing such application 
can show sufficient reason why it should not.—-- 
Epwarps & MANN vt. HATTON (1865), 13 L. T. 
253. 

1433. Degree of proof—Criminal sult.) —Ciratu 
v. FARNELL, No. 1136, anle. 

1434. Conjunctive charge.]---BARNES 
v. SHORE, No. 1836, post. 

1435. ——- -—-—- | 
3876, post. 

1436. Burden of proof—Criminal sult.j——Breexks 
v. WOOLFREY, No. 1400, ante. 














Additional pleadings—When ad- | 


BARNES v. SHORE, No. | 
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i 1437. Witnesses —- Competency ——- Excom- 
| municate.})—TircHMARSH v. CHAPMAN, No. 1486, 


post. 





~-~-— In proceedings under Church Dis- 
cipline Act, 1840 (c. 86).|—-See Sect. 9, sub-sect. 1, 
Ci et post, 

1 





Attendance—How  enforced.|—An 
ecclesiastical judge has no direct. power to compel 
: the appearance of a witness resident out of his 
| Jurisdiction to undergo an examination; never- 
; theless he can accomplish this indirectly ; jie can 
do so by means of letters of request to the ordinary 
of the place in which the witness is resident, which 
ordinary gives his assistance sub muduaw vicissi- 
tudinis oblente; & the witness is thus compelled 
to appear & undergo his examination. This’ is 
accomplished, not on the sole authority of the 
- local ordinary who merely compels an appearance, 
but also by reason of the authority of the judge 
of the ct. having jurisdiction over the cause, from 
whom the letters of request issued; for the local 
ordinary could not, of his own mere authority, 
have examined such witness in a cause over which 
he had no jurisdiction —~PARKES v. PARKES (1852), 
2 Rob. Heel. 518 3 16 Jur. 10983; 168 H.R. 1809. 
1439. ---— Examination--As to intentions & 
thoughts.|---An ecclesiastical judge cannot ex- 
amine any man upon his oath respecting his 
intentions, & his thoughts.—-EpWARDs'sS CASsiIs 
(1608), 13 Co. Rep. 0; 77 H.R. 1421. 
Annotation -—Mentd. Baynun v. Baynum (1746), Amb. 63. 


1440. ——— ---— Incriminating questions.|- -An 
ecclesiastical judge cannot put any one to accuse 
himself on oath.-—Bincu v. LAKH (1674), PF Freem. 
K. LB. 2833 1 Mod. Rep. 185; 89 KR. 208, 

1441. —— —---- j-—If the Spiritual Ct. call 
a man to take an oath tending to accuse himself, 
a prohibition lies.----Wiriek's CAsis (1077), 2 Mod. 
Rep. 278; 86 1. RR. 107!. 

1442. —-— Suppletory oath -Confirmation of 
: semiplena probatio.| — WILLIAMS v. OSBORNE 
(LADY) (1718), 1 Stra. 803 93 I. Re. 307, 


Annuatations Refd. Kvans ». Evans (1844),3 Notes of Causes, 
416. 





1443. ---— Necessity for corroboration.|- -Pro- 
hibition to a suit for offerings. Suggesting deft. 
had but one witness to prove payment: denied. 

You do not suggest that you offered to prove 
payment of those offerings by one witness & that 
i they [the Consistory Ct.j rejected) such proof ; 

now we are not bound to take notice that by their 

law they will reject a single witness 5 nor are you 
injured till they have actually done su. At this 
rate we should deprive them of al] jurisdiction, for 
possibly they muy receive the evidence of your 
sole witness, & yet give judgment against his 
testimony upon the credibility of the man (per 
Cun.).--ANON, (L729), Fitz-G. 825 94 I. BR. 663. 
7444. - -——,] —~BERNEY v. NoRWwICH (BP.), 
No. 1185, post. 

In proceedings under Church Discipline Act, 1840 

(c. 86).'---See Sect. VW, sub-sect. 1, C. (¢) iv., post. 


en 


Supb-seor. 7.-—SENTENCE. 


eel 


SUB-SECT. $.—-APPEALS. 
1445. Who may appeal—Party proceeded against 
Jn erlminal sult.) --In criminal suits an appeal is 
‘ allowed to the party prosecuting as well as to 
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Sect. 7.——General ocedure: Sub-secta. 8 & 9. 
Secla. 8 & 9: Sub-sect. 1, A.] 

deft.—-MILLAR & SiMES v. PatmMEn & KILLBY 

(1837), 1 Curt. 550; 15.P.140; 163 E. R. 193. 


Annotations :—Mentd. Cooper v. Wickham ( 1839), 2 Curt. 


303; Steward v. Francis (1843), 3 Curt.. 209; Lee »v. 
Ridsdale (1873), 37 J. P. $04; St. Step ten, Walbrook 
(Rec 7o. v. Sun Fire 


tor & rena GL Ao & Grocers 

Office, Trustees (1883), Trist. 103; 

(1905), 21 T. L. R. 298. 

1446. Party in contempt.|—ITARRISON v. 
Sparrow, No. 1383, ante. 

1447. From what orders—Refusal of citation— 
By Dean of Arches.|—In a libel for heresy, the 
refusal of a citation by the Dean of Arches, was | 
holden a good cause of eppee to the Delegates.— 
PELLING v. WHISTON (1714), 1 Com. 199; 1 Hag. 
Con. 433, n. 3; sub nom. WHISTON’S CASE, Brod. & 
HK. 326; 92 KH. R. 1033. | 
Amnotations :-—-Consd. Sheppard v. Bennett (1869), L. R. 2 | 


A. & K.335. Mentd. Butler v. Dolben (1756), 2 Lee, 312 ; 
Hodgson v. Oakeley (1845), 1 Rob. Eccl. 322; Heath v. 
Burder (1862), 15 Moo. P. C. C. 1. 

1448, By Chancellor.]—(1) No citation | 
can issue from the registry without the flat of the 
Chancellor. Ifthe Chancellor refuses his fiat there | 
is an appeal from his refusal (DR. TRISTRAM, Q.C.). 

(2) It is a well established rule of ecclesiastical | 
Jaw that there is an appeal from every gravamen | 
alleged to have been committed by an ecclesiastical | 
judge except on the question of costs (Dr. Tris- | 
TRAM, Q.C,).—Ea p. BRINCKMAN (1895), 11 T. LR. | 

| 
| 


Gordon v. Hayward 





| 
| 














387. 

1449. -.—— Rejection of articles.|—The ct. will 
not allow an appeal from its decision as to the 
admission of articles, unless ;ome important 

rinciple of law is involved in such decision.—- 

ARTIN v. MACKONOCHIE (1867), 36 1. J. ech. 25. 
ear eter i :—Mentd. Parnell v. Roughton (1874), L. R. 6 

| 


1450. -—--- Order for costs.]|—ConLIER & DRINK- | 
WATER v. PEARSON (1798), cited 3 Hag. Kcc. p. 480 ; | 
162 K. BR. 1233. 
Annotation :-—Consd. Lioyd & Clarke rv. Poole (1831), 3 

Hag. Kec. 477. 

1451, —--- -|—(1) On appeal in a pew 
cause from condemning churchwardens in costs :— 
Held: giving or refusing costs is not a matter | 
absolutely unappealable; though such appeals, | 
near for trifling sums, are much to be dis- i 
couraged. | 

(2) lf a party does acts in furtherance of a 
sentence, he bars his right of appeal.—LLoyp & | 
CLARKE v, POOLE (1831), 3 Hag. Mec. 477; 162 
lg. Jt. 12382. | 

1452. ——— ——.]—-E'2 p. BRINCKMAN, No. 1448, | 
ante. 

—-— Order In criminal sult.|—See No. 798, ante. | 

1453. Death of promoter——Pending appeal.}— 

| 
! 
| 
i 
| 
| 
| 
| 





THORPE v. PLAXTON (1731), cited L. R.38 P.C. p. 256. 
Anois Sonne. KI phinstone v. Purchas (1870), L. R. 3 
——.]— See, also, No. 1138, ante. 

1454. Appeal per saltum to Archbishop—Judge 
of subordinate & diocesan courts same person.|— 
Though the regular appeal from a jurisdiction not 

eculiar but subordinate is to the diocesan, yet | 
{ the judge of the subordinate & diocesan cts. be 
the same person, the appeal may be per salium .; 
to the Metropolitan ; but. the reason must appear 
by the formal instruments in the cause.— BEARE 
v. JAcos (1829), 2 Hag. Ecc. 257; 162 E.R. 853. | 

1455. When party admitted as pauper—Respon- | 
dent.|—-A resp. may be admitted as a pauper in 
the Ct. of Appeal, & the ct. looks at his facultics 
at the time of the application, not at what he may, 
have been pores of at a former time.-——TAYLor | 
wv. Morse (1830), 3 Hag. Ecc. 179; 162 EB. R. 1122. 





ECCLESIASTICAL Law. 


1456. Power of court to re-try question decided 
by appellate court.|— MARTIN v. MACKONOCHIE 
(SECOND Suir), No. 2815, post. 


ee 








SUB-SECT. 9.—COosTS. 

1457. Discretion of court.]— [Costs] are subject 
to the discretion of the ct., to be exercised on the 
nature of the suit & the conduct of the parties in 
it (SIR W1LLIAM Scorr).—LAGDEN v. ROBINSON & 
GREEN (1810), 1 Hag. Con. 501; 161 BE. R. 681. 

. -]—In these cts. it has always been 
held that costs are a matter of discretion, not of 
capricious discretion, but according to the just 
consideration of all the circumstances. It is the 
duty of the ct. on the one hand to protect parties 
in the fair assertion of their just & legal rights; & 
on the other hand to check vexatious litigation 
(Sin JOUN NICHOLL).—BURNELL v. JENKINS (1816), 
2 Phillim. 391; 161 E. R. 1178. 

1459. Right to costs—Unnecessary pleading.|— 
A party having successfully resisted payment of a 
church rate, was dismissed, but not with his full 
costs, he having put matters in plea which caused 








| unnecessary expense.—CHESTERTON & HUTCHINS 


vw. FARLAK (1839), 2 Curt. 77; 163 E.R. 342. 
- Effect of death of party entitled to costs. |— 
See No. 1622, noat. 

1460. Liability for costs—Abandonment of pro- 
ceedings—By intervening de Aa A Nach a party 
intervening in a cause, alleges that he proceeds no 
further, costs were given. 

It is almost a matter of course where a party 
alleges that he proceeds no further, to give costs, 
unless some special circumstances are shown why 
he should not be liable (per Cur.).—l]IUNTER v., 
BuULMER (1820), 3 Phillim. 260; 161 HK. R. 1319. 

1461. ——— Pursuant to monition to pay— 
Waiver.|——The obligation to pay costs, pursuant 
to a monition for payment was held, under the 
circumstances, not to be dispensed with by the 
party to whom they were due having bound 
himself to waive them by an instrument executed 
out of ct.—CoaTkEs v. BROWN (1822), 1 Add. 345 ; 
162 K. R. 121. 

Annotation :—Mentd. A.-G. v. Brunning (1859), 4 H. & N. 04. 

1462. Party convicted of brawling—-Provo- 
cation.|] —Arts. for brawling, at a vestry held in 
the vestry room within the churchyard, being 
proved, the ct. suspended deft. ab ingressu eccicsic 
for one week, but did not condemn him in the 
whole costs, in consequence of irritating expres- 








| Sions having been proved to have been used by the 


promoter. 

If a party, promoting such a suit, shall have 
been himself guilty of misconduct, he will stand 
in a different position with respect to the costs 
than if he had not misconducted himself (Dr. 
LUSHINGTON). 

The clergyman of the parish ought to consider 
himself superior to his parishioners, & no provoca- 
tion ought to tempt him to deviate from tempcr 
& calmness, or induce him to place himaclf on a 
level with ordinary vestrymen. The same ex- 

ression from an ordinary vestryman Would be 
ess censurable than from the clergyman, whose 
duty it is to keep the peace & set an example to 
others (Dr. LUSHINGTON).—WILLIAMS v. HALL, 
WILLIAMS v. FARLAR (1837), 1 Curt. 597; 1 J. P. 
236; 163 E. R. 209. 

1463. ———.]—-JONES v. JELF, No. 1389, ante. 

1464. ———- Offence committed with impunity by 
other clergymen of diocese.|—IKITSON v. DRURY, 
No. 1839, post. 

1465. —-— Bishop respondent.|——(1) The evi- 
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dence of a single witness of good character, whose 


bd 


1472. Security for costs—When ordered— 


memory is shown to be inaccurate, & whose acts | Criminal suit.|—T1 . wil imi 

subsequent to the misconduct alleged arc not con- c Se “Wee 
sistent with a resentment of it, will not be sufficient | Woops (1840), 2 Curt. 516; 163 1c. BR. 403. 
to convict a clergyman of an attempt, by words | 


only, to solicit the chastity of such witness. 
(2) Although all the judgment in the ct. below 


! 


direct deft. to give security for costs.—Woops »v, 
antag’ s-—-Mentd. Parkes ¢. Parkes (1852), 2 Rob. Keel. 
al e 


—..- ——-— —~-- Under Church Discipline Act, 


may be on all sides reversed, a bishop, as resp., | 1840 (c. 86).]—See No. 1548, post. 


will not be condemned in the costs of the proceed- 
ings either in the Ct. of Arches or in the Ct. of 
Appeal, if in instituting them he has acted simply 
in accordance with his duty to the public.— 
BERNEY v. NorwicH (Bp.) (1867), 36 1. J. Heel. 
10, P. C.3 revag. S. C. sub nom. Norwicu (BP.) v. 
BERNEY (1866), 36 L. J. Eccl. 8. 

Annotations :—<As to (1) Refd. Martin vr. Mackonochie (1868), 


37 L. J. Heel. 17; Norwich Bp. v. Pearse (1868), L. R. 
2A,& KK. 281. 


-—_—- Effect of death of party lable.|---See Nos. 
1467, 1469, post. 

1466. ——— Effect of pardon-—On costs of subse- 
quent appeal.}|—On costs taxed in the Spiritual Ct., 
if the party appeal, & then a pardon come out, & 
the former sentence is afterwards annulled with 
costs to applt., the costs given on the appeal are 
not discharged by the pardon.—-BALDRY Vv, 
PACKARD (1626), Cro. Car. 47; 79 H.R. 644. 
|—See, also, CONSTITUTIONAL LAw, 
Vol. XT., p. 518, Nos. 229, 230. 

1467. Effect of death—-Of several defendants -- 
Survivor’s Hability.|——Where one of several co- 
defts. in a suit for tithes wherein a general decree 
of costs had been made, survived the rest, the ct. 
refused to order the costs to be apportioned, so as 
to relieve the survivor from the effect of such 
decree.—MICHEL v. BULLEN (1818), 6 Price, 87; 
146 H.R. 749. 

1468. -——- Of successful promoter—Delay in 
enforcing payment.]——BRrookis v. CRESSWELL, No. 
1622, post. 

1469. —+— Of defendant ---Liability of estate. 
An order of a consistory ct. to pay costs, fol lowed 
by a monition to pay the amount, creates a debt 
upon which a creditor’s action for administration 
of the debtor’s estate can be founded after his 
death. 

If deft. admist assets I will give judgment for 
the amount, with costs; if he does not admit 
assets 1 will now make the usual order for adminis- 
tration (Ive, J.).—Re NaAtTERS, AINGER t. NATERS 
(1919), 8K L. J. Ch. 521; 122). T. lod 3 83 Fe ac 
266; 63 Sol. Jo. 800. 

1470. Personal lability of solicitors for court 
fees—-Remedy against unsuccessful party.] — PisAk- 
SON v. STEAD, STEAD v. PEARSON, No. 435, ante. 

1471. Taxation—Not as between proctor & 
client.]|—(1) An attorney 
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| 
| 
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is authorised to insert in | 


his bill of costs the amount paid to a proctor | 


employed by him for his client. 

(2) In taxing the attorney's bill, the 
not bound to inquire into the reasonableness of 
the bill so paid to the proctor. 

(3) 
of such attorney’s bill 


In considering whether more than one-sixth | 
has been taxed off, the entire | 


amount of the bill must be taken inclusively of | 


such proctor’s bill. 
(4) According to the practice of the Kcclesi- 
astical Ct., a bill of costs cannot 
between proctor & client.—FRANKLIN v. FEATHER- 
STONHAUGH (1834), 1 Ad. & El. 475; 3 Nev. & 
M. K. B. 779; 3L. J. K. B. 163; 110 B. RR. 128%. 


Annotations :— As to (1) Refd. Re Bedson (1815), 0 Beav. 6; 
Re Remnant (1849), 18 L. J. Ch. 374. 
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s. Whether applicable—Enforcement . 


of powers of bishop — Sentence vf 


be taxed as. 


. ecclesiastical trifrunal.} -Though the ° 
let’ors patent from whieh the Bishop 

of Colunbla derives his 
not confer upon hind any effective 


Appeal against order for costs.|—-Sce Nos. 1448, 
1450, 1451, ante. 


Scr. 8.—ADVOCATES. 


1473. Proctor —-Mandamus to restore to office.| — 

A mandamus does not lie to restore a proctor in 

the spiritual cts., for they have jurisdiction over 

their own officers. —R. or. OXENDEN (1601), 1 

Show. 217, 261; Molt, KN. 2B. 4385; 89 1. RR. 645, 

5003; sub non. Rev. Len, 3 Lev. 3093 1 Show. 

2513 sub nom. LES Casn, Carth. 169 3 aub nom. 

LeIau’s Cask, 3 Mod. Rep. 3323 sub nom. Lhe x. 

OXENDEN, Skin. 200; 3 Salk. 230. 

Annotations :-—Refd. R. v. Ward (1729), 1 Barn. K. 18. 204, 
Mentd. alo’s Cuso, Knraght’s Caso (1881), 6 Q. B.D. 376, 
1474. Penalties for acting without cer- 

tificate.|—-A common informer) may recover 

penalties against a proctor for acting as such, 
without having obtamed & entered his certificate 
under 37 Geo. 3, ¢. 90, but two proctors cannot 
be sued together as for one offence in not having 
obtained & entered their certificate. Qu: 
whether it be not) bad to sue under the statute 
for not having obtained & entered a certificate 
without distinguishing which of those two omissions 
the person sued has been guilty.--BARNARD », 

GostLina (1805), 1 Bos. & BP. N. RR. 246; 127 

E.R 454, Kx. Ch. 

Annotations :—~-Mentd. Davis v. Kdinonson (1803), 3 Boy, & 
P. 3823 Del Campo & Martinez. H, (1887), 2 Moo, P. CLC. 





15. 

1475. --— Qualifications.| -- Tice. Bonn, No. 
1088, ante 

--——- Recovery of fees.}|-——Sre Nos, 1221-1228, 
ante. 

1476. Admission -Mandamus.| - No mandamus 
lies to the Archbishop of Canterbury to issue his 
flat to the proper officer, ete., for the admission 
of a Doctor of Civil Law, graduated at. Cambridge, 
nas an advocate of the Ct. of Arches. -1t. oe. CANTIER- 
BURY (ARCHBP. ) (1807), % Hast, 2133 103 bh. RK. 


pegged 
basede 
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Stuur. 0.- PROCEEDINGS IN RESPECT OF 
OFFENCES OF CLERGY. 


 Sepsect. L--UNDER CHURCH DISCIPLINE ACT, 
master 1s | ] 


A. In General, 


1477. Necessity for proceeding under Act.}—- 
Where, after the passing of Church Discipline Act, 
J810 (c. 36), au Archbishop at his visitation, 
received a charge of simony against a clerk, & 
pronounced sentence of deprivation against him, 
& interdicted him from exercising his functions 
on pain of the greater excommunication :-—HHeld : 
the proceeding ought to have been conducted in 
the mode directed by the statute, because it was 
a criminal proceeding & in ct., within sect. 24, 
& was not within the reservation of sect. 25, 


courchve jurisdiction over hin clergy, he 
can stil enforce obodiencs by having 
recourse to the civil cts. A et. of 


authority do 
eguity will on proper application, 
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Sect. 9.— Proceedings in respect of offences of clergy’: 
Sub-sect. 1, A. & B.| 

because the power of depriving ‘“‘ personally & 
without process in ct.’’ did not belong to the 
Archbishop before the statute, & the ct. pro- 
hibited the Archbishop from enforcing the 
sentence.—Re YORK (DEAN) (1841), 2 Q. B. 1; 
114 K. R. 13 sub nom. R. v. YORK (ARCHBP.), 2 
Gal. & Dav. 202; 10 L. J. Q. B. 306; 6 Jur. 412. 

fons :— . - Denison (1854), 4 KH. & B. 292. 
AeA aiey as pee Fahey 1 New ep 488. Consd. 

McGeath v. Geraghty (1866), 15 W. R. 127; Phillpotts 

vw. Boyd (1875), L. R.6P.C.435. Refd. Blane v. Geraghty 

(1866), 15 . KR. 133; HKeid ov. Lincoln, Bp. (1889), 14 

P. D. 88; Cox v. Hakes (1890), 15 App. Cas. 506. Mentd. 

Whiston v. Rochester (Dean & Chapter) (1849), 7 Hare, 

5323 Ttichards v. Fincher (1873), L. Kh. 4 A. & HK. 1073 

Worthington v. Jeffries (1875), L. KR. 10 C. P. 379; KR. v. 

Oxford, Bp. (1879), 4 Q. B. VD. 245. 

1478. -|—(1) A proceeding in the Con- 
sistorial Ct. to recover penaltics for non-residence 
under Pluralities Act, 1838 (c. 106), ss. 32 & 141, 
is not a criminal suit within Church Discipline 
Act, 1840 (c. 86), 5. 23, but a civil suit, &, therefore, 
is not to be instituted in the mode pointed out by 
sect. 3 of the latter Act. 

(2) The ct. will not issue a writ of prohibition 
after sentence in an ecclesiastical ct., upon an 
objection in the nature of a special demurrer to 
the proceedings in that ct., as that a libel exhibited 
against a beneficed clergyman, for non-residence, 
did not sufficiently allege that he had cure of souls, 
the statement being that he was rector of the 
rectory of the parish church of W., being right- 
fully inducted thereto. 

(3) The ct. will not issue prohi ‘ition upon the 
ground of an objection which relatives merely to a 
rule of practice in the ct. below. 

(4) A sentence of the Consistorial Ct., in such 
proceeding, condemned the party charged in pay- 
nent of one-third part of the annual value of his 
benefice, with the reasonable cxpense of the 
promotor of the suit. On motion for a prohibition : 
—Held: such sentence was valid & consistent 
with Pluralitics Act, 1838 (c. 106), s. 10, though 
the ct. would order that the amount of such 
third part & of such expense should ‘ be ascer- 
tained in the usual & accustomed manner by the 
registrar ’’ of the ct., it appearing that the sentence 
was conformable to the practice of the Consistorial 
Ct., &, by such practice, payment would not be 
enforced till the bishop had received the registrar's 
report of the amount, & made an order thereon.— 
RackHAM v. Biuck (1846), 9 Q. B. GY1; 16 
L. J. Q. B. 823 11 3. 2. 889; 11 Jur. 325; 115 
kK. RR. 143803) sub nom. Re BLucK, RACKHAM v. 
Buivuck, 8 lL. T. O. S. 275 5) previous procecdings, 
sub nom. BLUCK vw. RACKHAM, 5 Moo. P. Cc. C. 
305, PL. C. 

1479. What is ‘‘ criminal suit ’’ within Act— 
Suit to recover penalty for non-residence.| —Rack- 
HAM v. BLUCK, No. 1478, ante. 

1 ; Proceedings under Public Worship 
Regulation Act, 1874 (c. 85).J]—(1) The proceeding 
under the above Act is not a criminal proceeding 
within Church Discipline Act, 1840 (c. 86). 

(2) The Public Worship Regulation Act, 1874 
(c. 85), gives no power to substitute a succeeding 
churchwarden for continuing a proceeding com- 
menced by his predecessor in respect of acts done 
during the term of the predecessor's office. 

(3) Qu.: as to the effect upon a suit of the 
churchwarden who instituted it ceasing to be a 
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supply cocreive jurisdiction to enforce | cipline Act, 1840, so far as ite 


the sentence of ccclesiastical tribunals . 
of assessors, appointed in accordance 
with the provisions of Church Dis- 


—— 


r 
} Visions are applicable, when the finding 
of such tribunal is not unreasonable, & 
its proceedings are 
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churchwarden or parishioner.—_HARRIS v. PERKINS 
(1882), 7 P. D. 161; 51 L. J. P. 0. 83; 47 L. T. 
69; 47 J. P. 100, P. C.; affg. S. C. sub nom. 
PERKINS v. ENRAGHT (1881), 7 P. D. 31. 

1481. Whether appeal to bishop condition prece- 
dent—Promotion of suit by parishioner—Refusal 
to administer communion to parishioner.|—JEN- 
KINS v. Cook, No. 1047, ante. 

1482. Effect of Act—Jurisdiction of University 
judge to try graduate for breach of University law 
—Breach constituting ecclesiastical offence.]— 
(1) Semble: a power conferred by the University 
Statutes upon the Vice-Chancellor to inflict a 
pena upon a graduate, is primd facie a judicial 
power, & one to be exercised judicially in the 
Chancellor’s Ct. 

(2) The Church Discipline Act, 1840 (c. 86), does 
not debar a University judge from trying a resident 
clergyman for a breach of University law, not- 
withstanding such breach may also constitute an 
ecclesiastical offence, but the ct. will use its dis- 
cretion as to trying offences over which it possesses, 
under ancient statutes, a discretionary criminal 
jurisdiction, when such offences are of a vague 
character, & do not amount to overt acts.—PUSEY 
v. JOWETY (1863), 1 New Hep. 488. 

1483. Suit to be commenced within two years— 
What is commencement of suit—-Service of citation.] 
—ILROOKES v. CRESSWELL, No. 1513, post. 

1 -|~-—LIEREFORD (BP.) v. 











T——-n, No. 1521, post. 
1485. - ~-——.] — Proceedings under 
Shurch Jiscipline Act, 1810 (c. 86), are com- 
menced by the service of a citation & with the 
issuing of a commission of inquiry & the report of 
the comrs. The filing of & service of articles 
on accused constitute the commencement of a 
suit or proceeding within sect. 20 of above Act, 
which requires suits or proceedings to be com- 
menced within two years.—DITCHUER v. JYENISON 
(1858), 11 Moo. P. C. C. 321.35 Brod. & F. 156; 31 
LT. Ow. S. 61; 22 J. P. 337; 6 W. RR. 312; 14 
K. R. 718, P. C.3 affy. S. C. sub nom. DENISON v. 

DITCHER (1857), Dea. & Sw. 334. 

Annotations :—-Consd. Beardsley v. Giddings, (1904) 1 
K. B. 847. Refd. Simpson v. Flamank (1867), L. KR. 1 
Pp. C. 463; Sheppard v. Bennett (1870), L. Rh. 4 B.C. 350; 
Martin vt. Mackonochie (1879), 4 Q. 1. 1). 697.  Mentd. 
Heath v. Burder (1862), 15 Moo. P. C. C. 13) Julius wv. 
Oxford, Lord Bp. (1880), 5 App. Cas. 214; Yates v. I. 
(1885), 52 L. T. 305. 

1486. -——— Continuing offence.|—Church 
Discipline Act, 1810 (c. $6), s. 20, enacts: ‘ That 
every suit against a clergyman, for any offence 
against the laws ecclesiastical, shall be com- 
menced within two years from the commission of 
the offence.”” On Feb. 17, 18140, a clergyman 
refused to bury a corpse of a parishioner brought 
for interment ; on May 26, 1841, a second request 
to him to do s0 was made, & refused. On May 20, 
1843, a citation issued against him from this ct. :— 
Held: protest to appearing, on the ground that 
the two years, limited by the Act, had expired, 
would be overruled, the two refusals in respect of 
the one child being separate offences ; (2) a child, 
baptised with water in the name of the Holy 
Trinity, by a person alleged to be in heresy or 
schism with the Church of England, was not 
unbaptised within the meaning of the Rubric for 
the burial service, in the book of Common Prayer. 
Lay & heretical baptism are contrary to the orders 
of the Church, but both are valid, and if valid, 
entitle the recipients, in either case, to the privi- 
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o- | consonant with the principles of 
justice, as underst in a ct. of 
,; equity.—-COLUMBIA (BP.) v. CRIDGE 


conducted ina way | (1874), 1 B.C. R. pt. 1, 5.—CAN. 
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leg+s conferred by valid baptism, whatever those 
privileges may be. 

(3) Excommunication, ipso facto, must be pre- 
ceded by a declaratory sentence of a competent ct. 

(£) A party is not prevented cither from pro- 
moting the office of judge, or being a witness in a 
cause of office; even supposing such party to be 
excomniunicate, he may be imprisoned for six 
months, & that is all.—TIrcHManrsH ». CHAPMAN 
(1844), 3 Curt. 703, 810; 3 Notes of Cases, 370; 
3L. T. 0. S. 353; 7 Jur. 1020; 8 Jur. 626; 168 
K. RR. 874, 920; subsequent proceedings, 1 Rob. 
Kiccl. 175. 


B. What Offences within Act. 

ihe General rule.]|—#ix p. Denison, No. 1500, 
post. 

1488. Criminal offence---No conviction by 
temporal court.]|— An ecclesiastical ct. may enter- 
tain a suit against a clergyman for the purpose of 
deprivation or suspension from his ecclesiastical 
preferment, by reason of a public seandal existing 
against him, although the seandal originates from 
a charge which, if true, would constitute a criminal 
offence cognisable solely in a common law ct., & 
though no conviction by common law is pleaded.— 
BuURDER v. (18t4), 3S Curt. 8225 8 Jur. 520 5 
163 I. OR. O14 3) sub nom. KUuRpDER v. Llopuson, 
3$L.T. OLS. 2423 subsequent proceedings, sub nam. 
BurpeER v. Hopauson (1845), 5 L. TT. O. S. 9235 
(1816), 4 Notes of Cases, 483. 
cnvalalions :--Apld. Borough v. Collins (1890), 15 PLD. &t. 


efd. Pusey v. Jowett (1863), 1 New Rep. 488; Bowman 
v. Lax, [1910] PP. 30U., 


-——— Sodomy.] --Letters of request 
were presented to the official principal of the 
Chancery Ct. of York, requesting that a clerk 
inight be cited before him to answer a charge that 
he had been guilty of the criminal offence of 
sodomy :—Held: the letters ought not to be 
accepted, for a charge of so grave a character 
ought not to be investigated by an ecclesiastical 
ct. until the person charged had been tried & con- 











—te A. B. (1886), 11 BP. 1). 56. 

1490. 
Forgery.| — A benelficed clergyman was tricd & 
convicted at the Central Criminal Ct. for forging 
a transfer of shares, & sentenced to penal servitude 
for the term of ten years: —fleld: 
guilty of ‘‘an offence against the Jaws eeclesi- 
astical,’ within Church Discipline Act, 1840 
(c. 86), 8.33 & he should be deprived of his living, 
& inhibited from all future performance of divine 
offices in the province of Canterbury.— Hussry 
v. RADCLIFFE (185), 5 Jur. N.S. 1014. 

1491. Simony.]- -BENEFICED CLERK v1. LER, No. 
1573, post, 

1492. Refusal to perform divine service.) - UGG 
v. WINCHESTER (BPp.), No. 162, cate. 

Refusal to administer communion.} - Sce No. 
LOLT, ante. 

1493. Retaining alms.'- 
order a decree or citation in a criminal suit to issue 
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It is doubtful whether the disposing to pious & 


charitable uses of the alms of the parishioners is 


the exercising of a civil right under Church Disci- 


‘ pline Act, 1840 (c. 86), 8. 19, so that a suit in a 


criminal form can be brought in a consistorial ct. 


' to ascertain to whom such right belongs.— LIDDELL 


seme 


a RAINSFORD (1868), 37 L. J. Eccl. 83; 32 J. P. 
487 


- “Annotation ~ —Refd. Hichards v. Fineher (1873), L. R. 4 
A. & EK. 107. 


1494. Officiating without consent of incumbent.— 
& in disobedience to inhibition.|—-It is an ecclesi- 
astical offence under Church Diseipline Act, 1810 
(c. 8G), for a clerk in holy orders of the Church of 


Englaud to publicly perform any of the services 


of the Church of Isngland without lawful authority 
in a parish without the consent & against the 
express wish of the incumbent of the parish, & 
such offence is aggravated where the accused 
elerk has in so acting disobeyed the inhibition of 
the Ordinary.—Nesnitr v. WALLACH, [1001] DP. 
3543; 17 I. LR. 727. 

1495. Assuming to exercise episcopal function of 
ordination.|---It is an offence against ecclesiastical 
law for the incumbent of a parish church, not being 
a bishop, to purport to ordain a priest without 
having been given public authority to take upon 
himself the power of ordination. ‘The incumbent 
of a parish church, not being himself a bishop, after 
public notice & in express disobedience to the 
commands of the bishop of the diocese, read Kven- 
ing Prayer, celebrated Holy Communion according 
to the use of the Church of England, & preached a 
sermon in a Nonconformist chapel in’ another 
parish wherein he had no cure of souls, & also 
then & there purported to ordain a layman as a 
presbyter of the Church of God, reading portions 
of the form of ordering of priests according to the 
Prayer Book, & taking the part of the ordaining 
hishop : --/feld : in a criminal suit) by letters of 
request brought under Church Discipline Act, 


 1SLO (ce. 86), within two years of the above acts, 


Sictad by ae criminal cl, or comets nt jurisdiction - in which suit the incumbent appeared as deft. & 
a » v « i te . . VO , Cc a ° r ® C . 


attempted to justify his actions us lawful, but at 


‘ the close of the case regretted his erroe & submitted 


Conviction by temporal court — . 


to the judgment of the ct., deft., in so purportings 


' to ordain a pret was guilty of an offence against 


' eeclesiastica 


Jaw, punishable in the case of an 


incorrigible offender by a sentence of deprivation. 


he had been | 


— ST. ALBANS (Bp.) 1. IULEINGHAM, [1906] DP. 163 5 


92 9 oR. 208, 332. 
' Annotation -—Reld. Oxford, Bp. ov. Henly, (1907) PL 838. 


_ convicted before justices in pony 
| been drunk & riotous in a publi 


‘*‘ Scandal or evil report ’’ --Criminal offence — 


‘ No conviction by temporal court.| —Sce No. 118s, 


ante. 

1496. --- -- Drunkenness --Conviction by justices 
—No inquiry into truth of original charge.) —In a 
suit. instituted in the Ct. of Arches against a clerk 
in orders, the articles alleged that he had been 
sessions of having 
c place, & prayed 


‘that he might be punished for the scandal caused 


~The ct. declined to | 


against a clergyman officiating in a chapel to © 


which no district is assigned, for refusing to pay 
over to the incumbent & churchwardens of the 
church of the district in which such chapel is 
situated the alms collected at the offertory in such 


thereby. Resp. by his plea, denied that he had 
been drunk & riotous, or that the conviction had 
caused scandal, alleged that it had been obtained 
by perjured evidence, & demanded a full inquiry 
into the facts. On motion to strike out this plea : 
—Held: the plea was no answer to the articles & 


‘ could not be admitted, for the ct. had jurisdiction 


chapel, there being no satisfactory evidence before . 


the ct. that the district had become a separate 

parish. It ordered a citation to issue in a civil 

suit, calling upon the clergyinan to show cause 

why he should not pay over to the incu:nbent & 

churchwardens of the district church the moncys 

he had received at the offertory in his chapel. 
J.—-VOL. ¥YITY¥. 


to suspend a clerk ab officio on account of the 
scandal caused by the conviction without con- 
sidering whether the offence charged had been 
actually eae —BonouGciy ¢. COLLINS (1890), 
1) PP. D. 81. 

1497. —-— Immoral acts.|—BuowMan v. Lax, 
No. 1568, post. 


v/ 
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Sect. 9.— Proceedings in respect of offences of clergy: 
Sub-sect. 1, C. (a) & (0)-] 


C. Procedure. 
(a) Commission of Inquiry. 

1498. Nature of commission.]—(1) A commission 
issued by the bishop in pursuance of Church 
Discipline Act, 1840 (c. 86), is merely a prepara- 
tory step to ascertain whether or not there is 
sufficient prima facie case for further inquiry 
before a regular tribunal. It is not necessary, 
therefore, to state in such commission more than 
the generic nature of the offence, sufficient to found 
the arts. on, & to give the party procceded against 
notice of the general nature of the charges he is 
called upon to answer, & which must be fully 
specified in the arts. to be exhibited.— SHEPPARD 
v. BENNETT (1870), I. KR. 4 2. C. 3503 9 Moo. 
P.O. OC. N. 8. 120; 39 L. J. Eccl. 59; 23 L. T. 
145; 34J.)P. 789; 18 W. R. 650; 17K. R. 459, P. C. 
Annolation :—Refd. Lt. v. Oxford, Bp. (1879), 4Q. B.D. 

5. 


1499. Issue of commission—At whose instance — 
More than one complainant.|-—— He&rreronp (Bvr.) 
vw. T-———_n, No. 1521, post. 

1500. ——— Right of Archbishop—Bishop patron 
of accused’s preferment.|——J. presented the Bishop 
of B. & W., the diocesan of Archdeacon D., with 
articles to vo filed in the Ct. of Arches, charging 
the archdeacon with preaching doctrines ‘ con- 
trary to the articles of our religion as by law 
established, or some of them.’ The bishop, after 
a private correspondence with the archdeacon, 
declined to grant letters of request, & to send the 
question to be adjudicated on by the (C(t. of 
Arches, but ‘‘ admonished ” the archdeacon in a 
private letter as to his future conduct. After 


the decease of the bishop, J. applied to his successor : 


| 


to proceed in the matter by granting letters of . 


request. This the new bishop refused to do, for, 
aniong other reasons, that the question had already 
been adjudicated on by his predecessor. The 
Arehbishop of C. having given notice to the 
archdeacon of his intention to issue a commission 
of inquiry under Church Discipline Act, 1840 
(c. 86) :—JTeld: (1) a rule for a prohibition to 
restrain the Archbishop from issuing such com- 
wnission should be refused by the ct.; (2) the 
above Act regulates the mode of proceeding in a 
criminal suit against a clerk in holy orders for 
any offence against the law ccclesiastical ; (3) this 
statute docs not only apply to cases where clerks 


in holy orders are charged with immorality, but | 


to clerks charged with any offence against the . nop had he any private or personal interest in the 


' said charges. 


laws ecclesiastical, & preaching heretical doctrines 
contrary to the formularies of the Church is an 
offence against those laws ; (4) the offence created 


former Act, but the mode of proceeding for an 
offence under 13 Kliz. c. 12, is regulated by the 
Act of 1840; (5) articles filed in the Ct. of Arches 
against a clerk in holy orders charging him with 
preaching doctrines " contrary to the articles of 
our religion as by law established, or some of them, 
& contrary to the provisions of 13 Eliz. c. 12,” is a 
criminal suit or proceeding against such clerk for 
an offence against the laws ecclesiastical ; & the 
admonition given to the archdeacon by the 
deceased bishop was no adjudication of the charges 


ee a oe ee ee eee me eee ee 


ECCLESIASTICAL Law. 


After the passing of Church Discipline Act, 
1840 (c. 86), a charge of maintaining false doctrine 
was made against a clerk in holy orders to the 
bishop of the diocese, who was also patron of the 
living held by the accused clerk; & the bishop 
was desired to send the case, by lIctters of request, 
to the Ct. of Arches. Instead of doing so, he called 
upon the clerk for an explanation of his doctrine 
upon certain points ; &, having received an answer, 
wrote to him a letter, wherein he cxpressed his 
own opinion that the clerk’s views were erroneous, 
though not absolutely condemned by the Church, 
& concluded by admonishing him that though he 
was at liberty to hold as a pious opinion a doctrine 
which the Church of England had not condemned, 
he should abstain for the future from all attempts 
to enforce the acceptance of his own opinion as 
the only condition of holding faithfully the true 
doctrine. ‘The bishop dcclined therefore to issuc 
letters of request ; & upon a similar application 
to his successor, he also declined, on: the ground 
that the case had already been decided. Subse- 
quently, the Archbishop of Canterbury issucd a 
commission of inquiry into the grounds of the 
above-mentioned charge, pursuant to sect. 3 of 
the above Act. 

(7) This was a criminal suit or proceeding for 
an offence against the laws ecclesiastical, within 
the meaning of the above Act; & the bishop had 
no authority to proceed against the clerk under 
13 Eliz. c. 12, s. 2, even if he had intended to do 
so; (8) upon the correspondence it appeared that 
the bishop did not intend to proceed judicially 
under that statute ; & he never legally adjudicated 
upon the charge preferred against the clerk.— Ez p. 
DENISON (1854), 4 K. & B. 2023; 3. L. RR. 247; 
24L. J. Q. LB. 343 1 Jur. N.S. 517; 119 BK. 1. 
1183; sub nom. Re ‘TAUNTON (ARCHDEACON), 24 
L.'T. O.S.140 5 sub nom. de Kast BRENT (VicaA), 
18 J. P. 8083; sub nom. Re. ov. CANTERBURY 
(ARCHBP.), 3 W. BR. 105, 

Annotations :~—-As to (1) Refd. Sheppard v. Phitimore & 
Bennett (1869), L. 12 PP. C. 400; Lt. ev. Oxford, Bp. 
(1879), 4Q. B.D. 525. 

1501. -———._ Discretion of bishop-—Interest of 
applicant.|——-G., a clerk in holy orders, residing in 
the city & diocese of O., applied to the Bishop of 
C. to issue a commission, under Church Discipline 
Act, 1840 (c. 36), 5. 3, against K., rector of the 
parish of W., in the diocese of C., to inquire into 
certain charges made by G. against RR. of offences 
against the laws ecclesiastical. G. had no con- 
nection with the parish of W. or divcese of (., 


The Bishop declined, after inquiry, 


to issue a commission. Upon showing cause 


by 18 Eliz, c. 12, 5. 2, is not taken away by the ‘against a rule for a mandamus to the Bishop, 


commanding him to issue a commission :—/leld : 


; (1) under the statute, the Bishop had a discretion 


preferred against: him by J. so as to make the | 


issuing of a commission tv inquire into such charge 
an excess of bitoni on the part of the Arch- 
bishop ; (6) letters of request not being granted 
by the bishop, the Archbishop under Church 


Discipline Act, 1810 (c. 86), 8. 24, has the power | 


of issuing a commission. 


as to issuing a commission or not; (2) as it was 
iu the discretion of the ct. to grant a mandamus 
or not, the mandamus ought not to issue upon the 
application of one who was a stranger to the 
parish & diocese, & had no personal interest in 
the investigation of the charges. -—R. v. CHICHESTER 
(Br.) (1859), 2 Ih. & L. 200; 29 L. J. Q. B. 23; 
33 iL. T. O. 8S. 301; 23 J. P. 821; 6 Jur. N.S. 
120; 7 W. RR. 629; 121 E. R. 80. 
{nnotations -—As to (1) Folld. ite Bennett, ker p. Shepherd 
; 1869), 33 J. P. Jo. 293. Distd. Sheppard v. Phillimbre & 
Junnett (1860), L. KR. 2 bP. C. 450. Apprvd. Julius rv. 
(xford, Lord Bp. (18380), 5 App. Cas. 214; R. «. London, 
Bp. (1889), 24 Q. B. I 215. » Ke Newport. Bridge 
(t859), 2 E. & E. 3775 Martin ec. Mackonuchie, Flamank 
vr. Simpson (186s), L. RK. 2 A. & E.G. ts to (2) Refd. 
ht. «. Monmouthshire JJ. (1859), 1 L. T. 1313) bor. 
* Canterbury, Archbp., (1902) 2 K. B. 503. Generally, Retd, 
kiphinstone ¢. Purchas (1870), L. R. 3 B.C. 245. 


Part IlV.—EccuestasticaL Covkts. 


1502. ——- ——-.]—Rte BENNETT, Ex p. Surp- . 


HERD (1869), 33 J. P. Jo. 293. 

1503. ——— ——— Whether obliged to hear objec- 
tions against applicant.|—The bishop is not. before 
issuing a commission of inquiry into charges 
re a clerk in holy orders, obliged to hear 
objections against the person who has made the 
application to the bishop. Qu.: 
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(2) No appeal is given by the Act cither to the 
Arches Ct., or thence to Her Majesty in Council, 


_ from the decision of the commirs. on the regularity 


or irregularity of the proceedings. 
(3) A citation or decree issued by the ct. under 


letters of request. being in the form prescribed by 


whether the | 


bishop has a discretion, on account of the character : 


of the promoter, to refuse to issue a commission of 
inquiry.— Ex 
43 L. J. Ch. 3503 20 L. T. 7113 383.1. 277; 22 
W. RK. 143, L. C. & LJ. 

Aeon :—Consd. R. v. Oxford, Bp. (1879), 4 Q. B.D. 


1504. ———— e]—(1) Church Discipline Act, 
1840 (c. 86), s. 3, provides that in every case of 
any clerk in holy orders who may be charged with 
any offence against the Laws Ecclesiastical, or 
concerning whom there may exist scandal or evil 
report as having offended against the laws, it shall 





p. EDWARDS (1873), 9 Ch. App. 138 3: 


the rules made pursuant. to sect. 13 of the Act, it 
is no valid objection that it does not state the 
offences complained of to have been committed 
within two years, the time prescribed. It is 
suflicient if the letters of request, which are the 
foundation of the suit, allege that fact.—-SIMpson 


iv. KLAMANK (1867), 1. RB. 1 P. C. 4633 4 Moo. 


be lawful for the bishop of the diocese within | 
which the offence is alleged or reported to have | 
been committed, on the application of any party | 
complaining thereof, or if he shall think fit, of his | 


own mere motion, to issue a commission under his 
hand & seal to certain persous for the purpose 
of making inquiry as to the yrounds of such charge 
or report: -Held: this sect. gave the bishop 
complete discretion to issue or decline to issue 
such commission. The Act recites that the 
manner of proceeding in cases for the correction 
of clerks requires amendment. Its provisions, 
therefore, may be construed independently of the 
practice under the previously existing law. 


statute, unless perhaps a duty to hear & consider 
the application, which in this case he has performed 
(LokD BLACKBURN).-—JULIUS 9. OXFORD (LORD 


Br.) (1880), 6 App. Cas. 214; 49 1. J. Q. B. 577; | 


120.7. 546; 44 03. P. 6003 28 W. RR. 726. IL. Te 3 
affy. S.C. sub nom. Rew Oxrorp (BrP.) (1879), 
4Q. B. ). 525, C. A. 


Annotations :---As to (1) Apld. Abergavenny (Marqguls) t. 


Llandaff (Bp.) (1888), 20 Q. B. 1. 460. Refd. Alleroft 
vr, London (Lord Bp.), Lighton ». London (Lord Bp.), 
Mone }A. C. 6663; Hakes v. Cox, (1892) P2110. Generally, 


entd. S. Kk. Ry. v. Ruilway Comrs. & Hastings Corpn. ; 


(1880), 50 L. J. Q. 2. 201; Fleming v. Manchester Corpn. 
(1881), 44 L. T. 5175 Row. Barclay (1451), & YQ. BOD. 
$065 Re Serjeant v. Dule, kr p. Dale, 2te Perkins tv. 
Knraght, Av p. Enraght (1881), 43 L. T. 760; Loosemore 
v. Tiverton & North Devon Ry. (L882), 22 Ch. 7). 25; 
Central Wales & Carmarthen Junction Ky. 7. L. & N.W. 
Ry. & G. W. Ry. (1883), 4 Ry. & Can, Tr. Cus. 211; 
Dormont ¢. Furness Ry. (1883), 11 Q. B.D. 496; Leduc 
t. Ward (1886), 54 L. T. 21450 Rov. Bloomsbury County 
Court Judge (1886), 2'T. La. 1. 665; 2te Baker, Nichols ¢. 
Baker (1890), 44 Ch. ID. 262; Pure Spirit Co. ». Fowler 
(1890), 25 B.D. 235; Ru. St. Pancras Vestry (1890). 
62 L. T. 440; Emmott c. * Star’? Newspaper Co. (1892), 
9T. LL. R. 111; Kirkheaton District L. i. ev. Ainley, Sons, 
{1892} 2 Q. B. 2743 River Thames Conservators v. Port 
of London Port Sanitary Authority, [1894] 1 Q. B. 647; 
Russell c. Russell, [1895] P. 315; KK. v. Turner, (1807) 
1 Q. B. 445; Fe Knight, [1898] 1 Ch. 257; Southwark & 
Vauxhall Water Co. t. Wandsworth Board of Works, 
[1898] 2 Ch. 603; RR. ov. Locke, [1910] 2 K. B. 208; 
Golden Horseshoe Estates Co. v. H., (ILL) A. C. 480; 
ht. v. Metropolitan Police Comr., Ev yp. Holloway, {1911} 
2K. B. 1131; Kh. ». Mitchell, Exp, Livesey, (1913) 1K. B. 
561; Grocock v. Grocock, [1920] [ K. 8B. 1; Rh. v. Maruh- 
land Smeeth & Feu District Comrs., (1920) 1 K. BK. 155; 
Taylor v. Faires (1920), 65 Sol. Jo. 116; Mersey Docks & 
Harbour Board r. Hay, (1923) A. CU. 345. 


1505. Form of commission—Sufficiency of con- 
tents—Averment that offence committed within 
preceding two years.|—(1!) In a commission issued 
under Church Discipline Act, 1840, c. 86, it is not 
necessary that the offenees complained of should 
be stated to have been committed within the two 
years limited by sect. 20 of that Act, if they are 
charged & admitted as continuing offences. 


P. Gc. CG. N.S. 8853 36 L. J. eel. 28; 16 1. TP. 
724; 315.7P. 5153; 16W. R83 16 E.R. 363, 
P.C.3 affy. S. Co sub nom. FLAMANK v. SUIMPSON 
(1806), L. Re TA. & 1. 2763) subsequent proceed- 
ings, sub nom. MARTIN t MACKONOCHIIE, FLAMANK 
tv. SIMPSON (1868), L. 1B. 2 A. & I. 116. 


Annotation: Generally, Refd. Martin r. Mackonochie (1868), 
38 1.0. Keel 1. 


1506. - - -- ~--—- Generic nature of offence.|.— 
SuePPARD +. Bennerr, No. 1498, ante. 

1507. Procedure at inquiry -.Rules of evidence.| 
-—Re Moncexron (1815), 3 Notes of Cases Supp. 
lv. 

Annotations :~--Gonsd. London, Bp. tt. Bonwell (1860), 6 


Jur. N.S. 709. Refd. Ditcher #. Denison (1858), Brod, 
& FF. 156; Bowman v. Lax, [1910] 1. 3800, 


1508. ——— Hearing of counsel.] —- /ée MONCKTON 
(1845), 3 Notes of Cases Supp. lv. 
Annotations :-—-Consd. Loudon, Bp. 7. Bonwell (1860), 6 


Jur. N.S. 709. Refd. Diteher v. Denison (1858), Brod, 
& FL 156 3) Bowman v. Lax, (1910) P. 300, 


1509. Scope of inquiry—Offence within 
diocese of issue.] —The bishop in whose diocese an 


omen ome me 


(2) There is no duty cast on the bishop by the |, offence is committed by a clerk holding prefer- 


Manent in another diocese, may issue a commission 


of inquiry, & if the commirs. report. Chat. there is 
primd facie ground for the complaint the bishop 
of the dioeese in which deft. holds his preferment, 
is to proceed. - BLOOMER tv. JONES (1845), 4 
I. T.O.S. 4005 9 Jur. 107, 

stnnotations :---Consd. Sheppard or. Bennett (L869), 30 


ad. Keel, 1.) Refd. London, Bp. eo Bonwell (E860), 6 
Jur, N.S. 709, 
Duty 


1510. . of commissioners.|- The 
meaning of the words “the comers. shall, after 
due consideration of the depositions taken before 
them, openly & publicly declare the opinion of the 
majority of the comers, present,” is not that there 
is sufficient evidence to have procured the finding 
of a bill by a grand jury, had it} been a criminal 
charge, 60 as to put deft. on his trial, but that. in 
the opinion of the comers, there ih such evidence 
as in reasonable probability, & with due regard to 
justice, would obtain a verdict if further proeced 
ings be instituted, --Re BONWELL (1859), 1 La. I 
199; subsequent proceedings, sub nom. TONDON 
(Br.) vu. BONWELI (1860), 6 Jur. N.S. 700. 

1511. Appeal—From decision of commissioners 
--Not maintainable.|— -SiImMpson v. FLAMANK, No. 
1505, ante. 


(b) Transmission of Proceedings by Letlers of 
Liequest, 


1512. Who may send letters of request ---Bishop 
--In first instance --Notwithstanding notice of 
intention to issue commission of inquiry.|— (1) Ser- 
vice of notice of the intention to issue a com- 
wnission by the bishop, but upon which no comm- 
mission issued, will not preclude the bishop from 
sending the case to the Ct. of Appeal by letters of 
request, in the first instance. 

(2) esp. having praved the ct. to retain the 
cause, the ct. refused doing so, being of opinion 
that a ct. of appeal of the last resort ought not to 

Z2 
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Sect. 9.—Procecdinys in respect of offences of clergy: 
Sub-sect. 1, C. (a) de (b).). 
C. Procedure. 
(a) Commission of Inquiry. 

1498. Nature of commission.}— (1) A commission 
insued by the bishop in pursuance of Church 
Discipline Act, 1840 (c. 86), is merely a prepara- 
tory step to ascertain whether or not there is 
sufficient prima facie case for further inquiry 
before a regular tribunal. It is not necessary, 
{herefore, to state in such commission more than 
the generic nature of the offence, sufficient to found 
the arts. on, & to give the party proceeded against 
notice of the general nature of the charges he is 
called upon to answer, & which must be fully 
specified in the arts. to be exhibited.— SHEPPARD 
?. Bennetr (1870), lL. R. 4 P. C. 3503 9 Moo. 


145; 349.2. 780; 18 W. K. 650; 17K. 2. 459, P.O. 
se osm :—Refd. lt. v. Oxford, Bp. (1879), 4Q. Bb. D. 
245. 


1499. Issue of commission-—At whose instance— 
More than one complainant.) —-lInkirorp (Bp.) 
vw, IT --- nN, No. 1621, post. 

1500. ---— Right of Archbishop—Bishop patron 
of accused’s preferment.]-—J. presented the Bishop 


of B. & W., the diocesan of Archdeacon })., with | an offence against the laws ecclesiastical, within 


articles to be filed in the Ct. of Arches, charging 
the archdeacon with preaching doctrines ‘ con- 
trary to the articles of our religion as by law 
established, or some of them.” The bishop, after 


declincd to grant letters of request, & to send the 
y botras to be adjudicated on vy the (Ct. of 

rches, but “admonished ” the archdeacon in a 
pret letter as to his future conduct. After 
Aho decease of the bishop, J. applied to his successor 
tf» proceed in the matter by granting letters of 
request. This the new bishop refused to do, for, 


among other reasons, that the question had already | 


been adjudicated on by his predecessor. The 
Archbishop of C. having given notice to the 
archdeacon of his intention to issue a commission 
of inquiry under Church Discipline Act, 1840 
(c. &6):—- Held: (1) a rule for a prohibition to 
restrain the Archbishop from issuing such com- 
mission should be refused by the ct.; (2) the 
above Act regulates the mode of proceeding in a 
criminal suit) against a clerk in holy orders for 
any offence against the law ceclesiastical 3) (3) this 
statute does not. only apply to cases where clerks 
in holy orders are charged with immorality, but: 
{fo clerks charged with any offence against. the 
laws ecclesiastical, & preaching heretical doctrines 
contrary to the formularies of the Church is an 


EccLESIASTICAL Law. 


After the passing of Church Discipline Act, 
1840 (c. 86), a charge of maintaining false doctrine 
was made against a clerk in holy orders to the 
bishop of the diocese, who was also patron of the 
living held by the accused clerk; & the bishop 
was desired to send the case, by letters of request, 
to the Ct. of Arches. Instead of doing so, he called 
upon the clerk for an explanation of his doctrine 
upon certain points ; &, having received an answer, 
wrote to him a letter, wherein he expressed his 
own opinion that the clerk’s views were erroneous, 
though not absolutely condemned by the Church, 
& concluded by admonishing him that though he 
was at liberty to hold as a pious opinion a doctrine 
which the Church of England had not condemned, 
he should abstain for the future from all attempts 
to enforce the acceptance of his own opinion as 


' the only condition of holding faithfully the true 
P.O. N.S. 120; 801. 5. Keel, 59; 23 LT. | 


offence against those laws ; (4) the offence created , 


by 13 Ihiz. c. 12, 8. 2, is not taken away by the 
former Act, but the mode of proceeding for an 
offence under 13 Eliz. ¢. 12, is regulated by the 
Act of 18403 (5) articles ted in the Ct. of Arches 
against a clerk in holy orders charging him with 
preaching ductrines “ contrary to the articles of 
our religion as by law established, or some of them, 
& contrary to the provisions of 13 Eliz. c. 12,” is a 
criminal suit or proceeding against such clerk for 
an offence against the laws ecclesiastical ; & the 
admonition given to the archdeacon by the 
deceased bishop was no adjudication of the charges 
preferred against him by J. so as to make the 
issuing of a commission to inquire into such charge 
an excess of jurisdiction on the part. of the Arch- 
rasan ; (8) letters of eae not being granted 
by the bishop, the Are 

Discipline Act, 1840 (¢. 86), 8. 24, has the power 
of issuing a comission. 


doctrine. The bishop declined therefore to issue 
letters of request; & upon a similar application 
to his successor, he also declined, on the ground 
that the case had already been decided. Subse- 
quently, the Archbishop of Canterbury issucd a 
commission of inquiry into the grounds of the 
above-mentioned charge, pursuant to sect. 3 of 
the above Act. 


(7) This was a criminal suit or proceeding for 
§ 


the meaning of the above Act; & the bishop had 
no authority to proceed against the clerk under 
13 Eliz. ¢. 12, 5. 2, even if he had intended to do 


: ; / 803 (8) upon the correspondence i are 
w private correspondence with the archdeacon, . 41,2 Set ; co It appeared that 


the bishop did not intend to proceed judicially 

under that statute ; & he never legally adjudicated 

upon the charge preferred against the clerk.—£'x p. 

DrnISON (1854), 4 FE. & B. 2923; 38. L. RR. 247; 

24h. J. QB. 313 1 Jur N.S. 5173; 119 E.R. 

33 sub nom. Re TAUNTON (ARCHDEACON), 2: 

LT. OLS. 110 5 sub nom. Re Mast BRENT (VICAR), 

IS J. PL. 8083 sub nom. Rov. CANTERBURY 

(ARCHBY.), 3 WL. RR. 105, 

Annotations: As to (1) Refd. Sheppard v. Phillimore & 
Bennett (1869), L. neg PP. C. 400; Lt eo. Oxford, Bp. 
(1379), 4Q. BoD. d2a. 

1501, ---—_ Discretion of bishop —Interest of 
applicant.! —G.. a clerk in holy orders, residing in 
the city & diocese of O., applied to the Bishop of 
C. to issue a commission, under Church Discipline 
Act, TS40 (c. S86), 5.03, against R., rector of the 
parish of W., in the diocese of C., to inquire into 
certain charges made by G. against R. of offences 
against the laws ecclesiastical. G. had no con- 
nection with the parish of W. or diocese of ©., 
nor had he any private or personal interest in the 
said charges. The Bishop declined, after inquiry, 
tu issue a commission. Upon showing cause 
against a rule for a mandamus to the Bishop, 
commanding him to issue a commission : —Held ¢ 
(1) under the statute, the Bishop had a discretion 
as to issuing a commission or not ; (2) as it was 


.in the discretion of the ct. to grant a mandamus 


or not, the mandamus ought not to issue upon the 
application of one wno was a stranger to the 
warish & diocese, & had no personal interest in 
he investigation of the charges. —R. v. CHICHESTER 
(Br.) (1850), 2 KE. & E. 209; 29 L. J. Q. EB 23; 
33 oL. TT. O. S. 801; 25 0. P8215; 6 Jur. N.S. 
120; 7W. R. 6293 121 E.R. 80. 


, -lnnotations s— As to (1) Folld. dte Bennett, Bar p. Shepherd 


\hishop under Church | 


(1869), 33 J. Po Jo. 298. Distd. Sheppard v. I’hillimore & 


Bennett (1869), L. R. 2 bP. C. 450.) Appryd. Julius rc. 
Oxfonl, Lord Bp. (1830), 5 App, Cas. 264 Le L 
Bp. (19s), 24 i BR. 1. 213. R t. London, 


eld. ie Newport. Bridge 
E. & K. 377; Martin e. Mackonochie, Flamasnk 
e. Simpson (1868), L. A. 2 A. & EL 116. 42 to (2) Ref. 
Rk. e. Monmouthshire JJ, (1859), 1 L. T. 131s Re or. 
Canterbury, Archbp., [1002] 2 kh. B. 503. Generally, Refd, 
Elphinstone r. Purchas (1870), L. R. 3 B.C. 245. 


(1859), 3 


Part IV.—Ecc.eEsIasTIcAL CouRTS. 


1502. ———- -———.]—-Re Bennett, Ex p. Suer- . 


HERD (1869), 33 J. P. Jo. 293. 

1503. ——— ——— Whether obliged to hear ed Ha 
tions against applicant.|—The bishop is not, before 
issuing a commission of inquiry into charges 
a pee a clerk in holy orders, obliged to hear 
objections against the person who has inade the 


application to the bishop. Qu.: whether the 


bishop has a discretion, on account of the character : 


of the promoter, to refuse to issue a commission of 
inquiry.— Ez p. Epwarps (1873), 9 Ch. App. 138 ; 
438 L. J. Ch. 350; 20 L. T. 711; 38 J. 2. 277; 22 
W. R. 1438, L. C. & Le J. 
an anen :—Consd. R. v. Oxford, Bp. (1879), 4 Q. B. D. 
1504. ——— —-—.]—(1) Church Discipline Act, 
1840 (c. 86), 5. 3, provides that in every case of 
any clerk in holy orders who may be charged with 
any offence against the Laws Ecclesiastical, or 
concerning whom there may exist scandal or evil 
report as having offended against the laws, it shall 
be lawful for the bishop of the diocese within 
which the offence is alleged or reported to have 
been committed, on the application of any party 
complaining thereof, or if he shall think fit, of his 
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(2) No appeal is given by the Act either to the 
Arches Ct., or thence to Her Majesty in Council, 
from the decision of the commrs. on the regularity 
or irregularity of the procecdings. 

(3) A citation or decree issued by the ct. under 
letters of request being in the form prescribed by 


, the rules made pursuant to sect. 13 of the Act, it 


is no valid objection that it docs not state the 
offences complained of to have been committed 
within two years, the time prescribed. It is 
sufficient if the letters of request, which are the 
foundation of the suit, allege that. fact.—-SIMPsON 


| t. KLAMANK (1867), lL. R. 1 2. C. 463; 4 Moo. 
'P.0. CG. N.S. 885; 367. J. Keel. 28; 16 L. T. 


| W243 815. P. 515; 


= eee —ee 


own mere motion, to issue a Gommission under his | 


hand & seal to certain persons for the purpose 
of making inquiry as to the grounds of such charge 
or report.:—Meld: this sect. gave the bishop 
complete: discretion to issue or decline to issue 
such commission. The Act recites that the 
manner of proceeding in cases for the correction 
of clerks requires amendment. 


practice under the previously existing law. 

(2) There is no duty cast. on the bishop by the 
statute, unless perhaps a duty to hear & consider 
the application, which in this case he has performed 
(Lorp BLACKBURN).-—JULIUS v OXFORD (LORD 
Br.) (1880), 5 App. Cas. 2143 40 0. J. Q. KB. 577; 
42... 6463 44 J.P. 600; 28 W. RR. 726, Tf. L. ; 
affg. S.C. sub nom. Rev. OXFORD (BP.) (1879), 
4Q. B29). 525, CO. A. 

Annotations :— As to (1) Apld. Abergavenny (Marquis) . 
Liundaff (Bp.) (1888), 20 Q. B. 2. 460. Refd. Alleroft 
v, London (Lord Bp.), Lighton #. London (Lord Bp.), 
boot A. C. 666; Hakes v. Cox, [1892] P.110. Generally, 

entd. S. Kk. Ry. vr. Railway Comrs. & Hastings Corpn. 

(1880), 50 L. J. Q. B. 2015 Fleming v. Manchester Corpn, 

(ASS1), 44 L. T. 5173 Rev. Barclay (1831), 8 Q. B.D. 

0G; Me Serjeant v. Dale, ke py. Dale, Re Perkins v. 

Enraght, Jor 7. Mnraght (1881), 43 TL. T. 760, Loosemorc 

v. Tiverton & North Devon Ry. (1X82), 22 Ch. Dd. 203 

Central Wales & Carmarthen Junction Ky. v1, & N.W. 

ty. & Gi. W. Ry. (1885), 4 Ny. & Can. Tr. Cas. 211; 

Dormont vt. Furness Ity. (1883), 11 YY. B.). 4965 Leduc 

vr. Ward (1886), 54 L. T. 2445 2. ev. Bloomsbury County 

Court. Judge (1886), 2T. L. WK. 665; dtée Baker, Nichols vr. 

Baker (1890), 44 Ch. 1D. 262; Pure Spirit Co. ». Fowler 

(1890), 25 Q. B. D. 235; KR. ov. St. Pancras Vestry (1890), 

62 L. T. 440; Emmott v. * Star’? Newspaper Co. (1892), 

9T. L. Ht. 111; Kirkheaton District lL. B. v. Ainley, Sons, 

[1892] 2 Q. B. 274; River Thames Conservators o. Port 

of London Port Sanitary Authority, (1894) 1 Q. LB. 647; 

Russell v. Russell, [1895] P. 315; It. v. Turner, (1807) 

1Q. B. 445; Re Knight, (1898) 1 Ch. 257; Southwark & 

Vauxhall Water Co. v. Wandsworth Board of Works, 

11898) 2 Ch. 603; R. rv. Locke, (1910) 2 K. BB. 201; 

Golden Horseshoe Estates Co. v. 1. (L911) A. C. 450; 

K. ¢. Metropolitan Police Comr., Fc p. Holloway, (1911) 

2K.B.1131; KR. v. Mitchell, Ezy, Livesey, (1913) 1 K. B. 

561; Grocock v. Grocock, (1920; 1 K. B.1';_R. v, Marsh. 

land Smecth & Fen District Comrs., (1920) 1 K. B. 1543 

Taylor c. Faires (1920), 65 Sol. Jo. 116; Mersey Docks & 

Harbour Board r. Hay, (1023) A. C. 345. 


1505. Form of commission—Sufficiency of con- 
tents—Averment that offence committed within 
preceding two years.|—(1) In a commission issued 
under Church Discipline Act, 1840. c. 86, it ix not 
necessary that the offences complained of should 


Its provisions, | 


therefore, may be construed independently of the 
sapere scan rs . | diocese of issue.]—'The bishop in whose diocese an 


16 W. R. 83; 16 i. RR. 368, 
PrP. C.; affy. S.C. sub nam. FLAMANK v1, SIMPSON 
(1866), L. R. 1 A. & 1. 278 5 subsequent proceed- 
angs, sub nom. MARTIN v. MACKONOCHIE, FMLAMANK 

». SLMPSON (1S68), L. KR. 2 A. & 6. 116. 

Annotation - -Gencrally, Refd. Martin +. Mackonochiv (1868), 
38 L. J. Mech 1. 

1506. .--- -—— Generic nature of offence.| - 
SHUEPPARD v. Bennerr, No. 1498, aiate. 

1507. Procedure at inquiry-—Rules of evidence.| 
-——Re MONncKTON (1815), 8 Notes of Cases Supp. 
Iv. 

Annotations : --Consd. London, Bp. or. Bouwell (1860), 6 
Jur, N. Ss. 709. Refd. Diteher +. Denison (1858), Brod, 
& F&F. 156; Bowman vo. Lax, (1910) P. s00, 

1508. —----- Hearing of counsel.| —- /fe MONCKTON 
(1845), 3 Notes of Cases Supp. lv. 
afnnotations :-—Consd. London, Bp. ». Bonwell (1860), 6 

Jur. N. 8. 709. Refd. Diteher ». Denison (1848), Brod. 

& i. 1565; Bowman v. Lux, (L910) }. sa. 


1509. -——-- Scope of inquiry-—Offence within 


offence Is committed by a clerk holding prefer. 


‘ment in another diocese, may issue a Commission 


of inquiry, & if the commrs, report that there is 

prima facie ground for the complaint the bishop 

of the diocese in which deft. holds his preferment 

is to proceed. --BLOoOoOMER v. JONES (1845), 4 

LT. OLS. 4003 9 Jur. 167. 

Jnunotedions > -Consd. sheppard or. Bennett Seas 39) 
L. J. Keel 1.) Refd. London, Bp. o Bonwell (£860), 6 
Jur. NLS. 709, 

1510. ---- Duty of commissioners.|— ©The 
meaning of the words * the comrs. shall, after 


' due consideration of the depositions taken before 


be stated to have been committed within the two | 


years limited by sect. 20 of that Act, if they are 
charged & admitted as continuing offences. 


them, openly & publicly declare the opinion of the 
majority of the comrs. present,” is not that there 
is sullicient. evidence to have procured the finding 
of a vill by a grand jury, had it} been a criminal 
charge, 60 as to put deft. on his trial, but. that. in 
the opinion of the comers., there is such evidence 
as in reasonable probability, & with due regard to 
justice, would obtain a verdict if further proceed. 
ings be instituted.-—Re BoNnweLoe (1859), b LT. 
199; subsequent proceedings, sub nom. LaaNnvon 
(Br.) vo. BONWELL (1860), 6 Jur. N.S. 709. 

1511. Appeal—From decision of commissioners 
-- Not maintainable.|--Sustrson v. FLAMANK, No. 
1905, ante. 


(6) Transmission of Procecdings by Letters of 
Liequeat., 


1612. Who may send letters of request —Bishop 
--In first instance---Notwithstanding notice of 
intention to issue commission of inquiry.]—--(1) Ser- 
vice of notice of the intention to issue a com- 
mission by the bishop, but upen which no com- 
mission issued, will not: preclude the bishop from 
sending the case to the Ct. of Appeal by letters of 
request. in the first instance. 

(2) HKesp. baving prayed the ct. to retain the 
cause, the ct. refused doing so, being of opinion 
that a ct. of appeal of the last resort ought not to 
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Sect. 9.-—Proceedings in respect of offences of clergy: 
Sub-sect. 1, C. (b) & (c) 4, i0., vit., Ww., v. & V1. 


decide a cause of this nature in the first instance.— 
HEAD v. SANDERS (1842), 4 Moo. P. C. ©. 186 ; 








| 


Brod. & F. 30; 6 Jur. 1071; 13 E. R. 273, P.O. 


Annotations :--Aa to (1) Reld. Sheppard v. VPhillimore & 
Bennett (1869), Le. R. 2 PC. 450; KR. ». Oxford, Bp. 
(1879), 4. Q. B.D. 525. Aa to (2) Folld. Martin v. Mac- 
konochie (1882), 7 BP. UD. 04. 

1513. -] —(1) In proceedings 
under Church Discipline Act, 1840 (c. 86), the 
bishop sent the case, by letters of request, in the 
first instance, & without issuing a commission of 
inquiry, to the Ct. of Appeal of the province :— 
Held: the bishop might make his clection as to 
the mode of proceeding, & the Ct. of Appeal could 
not refuse the letters of request. 

(2) One of the offences charged was committed 
in Oct. 1842; the citation was extracted in July, 
& served in Aug., but not returned till Nov. 1844 : 
—Held: in computing the two years from the 
commission of the offence, within which the suit 
must be commenced under sect. 20, the commence- 
ment of the suit was to be dated from the time 
When the citation was served.--- BROOKES vt. CRIESS- 
wae (1846), 4 Notes of Cases, 4315; 10 Jur. 
647. 

Annotations > -is to (tf) Refd. Sheppard ¢. Phillimore & 
Bennett (2869), Le. me 2 PLC. 450. ste to (2) Folld. 
Diteher oe. Donison (1848), 11 Moo. 2... 825.0 Generally, 
Mentd. Burder r. Pughe (1855), 1 Jur. N. 8. 1178, 
1514, ------ ---—-- Patron of defendant’s prefer- 

ment.|-—Coorer v. Dopp, No. 14108, ante. 

1515. Form & contents of letters of request- . 
Sufficiency.) - - Letters of request under Chureh 
Discipline Act, 1840 (c. 8&6), & 6 «6 7 Vict. ec. 62, 
did not set) forth whether there had been any 
cominission of inquiry under the former statute, 
nor whether the provisions of the latter statute 
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EccuesiastTicaL Law. 


(c) Proceedings after Inquiry. 
i. In General. 


1520. Duty of bishop to proceed—Complainant 
wishing to continue.|—On the application of a 
clerk holding a benefice in the diocese of B., in 
the province of Canterbury, complaining that a 
clerk holding preferment in the same diocese had 
published, in the same diocese, doctrines contrary 
to the Articles of the Established Church, the 
patronage of the preferment being in the Bishop 
of B., the Archbishop of Canterbury, under 
Church Discipline Act, 1840 (c. 86), ss. 3, 24, 
issu°d a commission, which reported that there 
was suflicient primd facie ground for instituting 
further proceedings :—Held: (1) complainant 
thinking fit to proceed against the party accused, 
the Archbishop was bound, under sects. 9, 11, to 
require the appearance of the party complaincd 
against, & to hear the cause & pronounce sentence, 
& had no discretion in the matter ; (2) the appear- 
ance & hearing ought to be within the diocese of 
B., & not in any place without such diocese, 
though within the province of Canterbury.—R. v. 


| CANTERBURY (ARCHBP.) (1856), 6 1h. & B. 546 ; 


respecting the appointinent. of a bishop to perform | 


the functions of an incompetent bishop had been 
duly complied with. They ran in the name of 


the incompetent. bishop, & were signed in. his , oly: 
‘Jaws ecclesiastical, date back from the day on 


name by the bishop performing his functions : -- 


Hleld: the letters of request were correct. in form, . 


& they had been properly signed. -— Brookes ce. 
CRESSWELL (1815), 4 Notes of Cases, $205 0 Jur. 
1002. 
stnnotations s Mentd. Burder ¢. Pughe (1805), 1 dur. N.S. 
11783 Diteher rv. Dewson (1858), PE Moo. Pc. CL dZo. 
1516. -- --- - Charges not found by com- 
missioners.|-- BONWELL ?. LONDON (Bi), No. 1102, 
cate. 
1517. --- - ------ Keason for transmission. /}-— 
The acceptance of letters of request, sent by a 
bishop to the Arches Ct. of Canterbury, in) pro- 


ceedings taken under Church Discipline Act, 18t0 | 
(ec. 8&6), is not optional with the Dean of the | tion that offence committed within two years. | -— 


Arches, the bishop being empowered by sect. 13 
of that Act to send such cases “Sto the Ct. of 
Appeal of the Province, to be there heard & 
determined according to the law & practice of 
such et. 7°53) & it is not requisite that the letters 
of request) should contain any reason for their 
being sent.—- SHEPPARD vt. PHILLIMORE & KENNETT 
(1860), 1. R. 2 PP. C. 4503 6 Moo. PLC. CC. N.S. 
68; 88 L. J. Keel. 49; 20 L. T. 7623 33 J. PL 
700; 17 W. RR. 8973 16 BK. RR. 4p, PLC. 

ainntation : --Mentd. R. c. Leivester Union, [1899] 2 Q. B. 


1518. Signature to letters of request—Bishop 
acting for incompetent bishop. ]-—BrookEs r. CRESS- 
WELL, No. 1415, ante. 

1519. Acceptance of letters of request---Whether 
optional or compulsory.|—SHEPPARD v. Pulnni- 
MORE & BENNETTY, No. 1517, ante. 


251.3. Q. B. 3163; 27 1. T. O. 8S. 153; 
20; 2 Jur. N.S. 835: 119 E.R. 968. 
Annotations :—-As to (1) Refd. Wensleydale Peerage Case 
(1856), & State Tr. N.S. 4795) Elphinstone v. Purchas 
(1870), L. Ro 3 PC. 2443 RR. e. Oxford, Bp. (1876), 4 
Q. B.D. 525. As to (2) Refd. Hudson ¢. Tooth (1877), 
3 YQ. HK. OD. 46. Generally, Mentd. Rt. 7. Dodson (1857), 
7K. & B. 3153; Diteher e. Denison (1858), 6 W. RR. 342. 
1521. Right of bishop to substitute himself for 
original promoter.j-—(1) Tu a citation against a 
clerk in holy orders, under Church Discipline Act, 
1810 (c¢. 86), the clerk appeared under protest, on 
the ground that the bishop of the diocese could 
not substitute himself for the original promoters : 
- Held: the objection failed. 
(2) In a suit. by letters of request under sect. 20 


215.2. 


/ Of the above Act, the ‘ two years ” within which 


a suit. or proceeding must be commenced against 
aoclerk in holy orders for an offence against the 


Which the decree or citation is issued from the 
Ct. of Appeal of the province, & not from the day 


‘on which the comnirs. gave notice to the clerk of 


_ me 


meee oe oo eee 


We a ee ere ee etme ee 


meee 


| (1855). 2 Rob. Keel. 505 ; 


their intention to meet. to hold an inquiry into the 
offence charged.- HEREFORD (Be.) or. T'——nN 
163 1. RR. 1125 3 sub 
yom. TLeEREFOoRD (Br.) re. Tompson, 17 Jur. 100. 


sie Hora tae i -.4s ta (2) Refd. Ditcher ¢. Denison (1858), 11 


f 
Noo, C.C, $285) Flamank ¢. Sinipson (1866), Le. Lt. 


LA. & EB. 276. 


ii. Citation. 
1522. Form.-- Sufficiency of contents -No allega- 


SIMPSON vt. FLAMANK, No. 1505, ante. 
Citation gencrally, see Sect. 7, sub-sect. 3, ande. 


lil, Pleadings. 

1523. Articles —-Contents--Offences committed 
outside diocese of commission.'—(1) Where, after 
a commission of inquiry. a case is sent, under 
Church Discipline Act, 1810 (ce. 86), 5. 13, to the 
Ct. of Appeal of the province by the bishop of the 
diocese, Within which the clerk proceeded against 
holds preferment, the articles must. be confined 


. to offences committed within that diocese. 


‘ 


(2) Cominrs., under sect. 3. are bound to con- 
fine their inquiry within the diocese of the bishop 
who issues the commission.—HoMERK & BLOOMER 
v. JONES (1845), 4 L. TT. OS. 400 5 9 Jur. 167. 
Annotations — As to (1) re London, Bp. tr. Bonwell 


(1860), 6 Jur. N. S. 7OY. » Sheppard r. Bennett 
(ise!) 39 L. J. Eeel. 1. sls 


Part IV.—EccrestasticaL Courts. 


1524. 
(Br.), No. 1102, ante. 
152 











.|—BONWELL v¢. LONDON 














request in first instance.] 
clerk, offences of incontinency were charged to 


have been committed in the dioceses of Lincoln & ° 


london. The clerk was beneficed in the diocese 
of Lincoln, & the Bishop of Lincoln sent the case 
by letters of request to the Arches (Ct. in the first 
instance r—Held: though where there had been 
a commission of inquiry, which had limited its 
Investigation to a particular offence, the articles 
afterwards exhibited could not. add to the offence, 
inquired into by the commission, another offence, 
committed in another diocese which did not. come 
within the scope of this inquiry ; yet. there was 
no objection to coupling in the articles offences 
committed in different. dioceses, where the bishop 
sent the case by letters of request. to the Ct. of 
Arches in the first instance. 

(2) Church Discipline Act, 1840 (c. 86), 8. 20, 
requires only that. the corpus delicti on which the 
clerk is to be judged shall be shown to have been 


committed within two years before the service of | t ; 
' promoter, sent to the bishop, but which formed no 


i part of the proceedings before the Commission of 


the citation; but evidence of matters anterior 
to that. period is not thereby excluded. - Epwanps 
vt Moss (1860), 20 L. T. 831, PL. 

1 


526. -.-—- —--- Charges made by bishop mero | 


motu.|-— Articles against a clerk for habitual in- 
toxication, frequenting a public-house, & having 
been convicted & imprisoned for an assault, were 
sustained. The charges were partly the subject: 


(1) In articles against a: 
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to the defence, but not of special circumstances 


: which do not arise immediately out of the charges 
Case sent by letters of | 


made against deft.—-Moss vt. EpDwWaRrps (1868), 37 
L. J. Keel. 89. 

1532. Witnesses — Competency — Defendant.] — 
BuRDER rv. O'NEIu, No. 1529, ante. 

1533. --—- ——- —-—.] -In a criminal suit 
against a clergyman under Church Discipline Act, 
1810 (c. 86), deft. is competent & compellable to 


: give evidence since Kvidence Act, 1851 (ec. 99).— 


eee 


Norwici (Be.) ce. PRArsE (1868), Tr. R. 2 A. & Ke. 

281; 37 1b. J. Keel. 905 32 0. BP. 724. 

atnnotations : » Folld. Moss «. Kdwards (1868), 37 L. J. Keel. 
89. Mentd. Martin «. Mackonochio (1883), 8 PP. DD. it. 


1534, -- ----- —--—.| -Moss v. Epwakps, No. 
1o3gl, ante. 

1535. Production of documents --What docu- 
ments ordered to be produced.|:-—In a proceeding 


' by articles against. a clerk, under Church Diseipline 


of a commission of inquiry, & partly made by the : 


bishop mero motu + 
for three years.— LINCOLN (Bp.) 1. DAY (1845), 4 
Notes of Cases, 299. 


Held: he should be suspended ‘ 


Annotations ---Consd. London, Bp. vt. Bonwell (1860), 6: 


Jur, N.S. 709. efd. Brookes #, Cresswell (1846), 4 
ad aaa dala 4295 Ditcher rv. Denison (1858), 11 Moo. 


1527. Offences not charged by com- 
missioners’ report.|--BONWELI, v. LONDON (BP.), 
No. 1102, ante. 

1528. —-. - Signature-- By barrister practising 
in Court of Arches.)]—’The approval & signature of 
any barrister practising in the Arches (Ct. of 
Canterbury will satisfy Chureh Discipline Act, 
1840 (c. 86), 8. 7.-- MOUNCEY v. ROBINSON (1867), 
37 LL. J. Keel. &. 
elnnotation :— -Refd. Marson v. Unmack, [1928] F163, 

Pleading in criminal suits generally, see Sect. 7, 
sub-sect. 5, A., ante. 





aero gy oma 


iv. Mridence. 
1529. Application of common law rules.!- (1) A 
clergyman prosecuted under the Church Discipline 


Act, 1840 (c. 86), is not a competent witness under | 


Kvidence Act, 1851 (c. 99), s. 2, even although 
ie a is not one of the cases excepted under 
sect. 3. 

(2) The rules & practice of the common law cts. 
as to evidence now exclusively prevail in the Ct. 
of Arches in prosecutions under the Church 
Discipline Act, 1840 (c. $6).-— Burpen vr. O'NEILL 
Sie 2 New Rep. 551; 91. T. 232; 9 Jur. N.S. 

Y. 

Annotations :—-.1a to (1) Dbtd. Berney r. Norwich, Bp. 

(1867), 36 L. J. Eccl. 10. WF. Norwich, Bp. v. Pearse 

(1868), L. R. 2 A. & EB. 281, 


1530. Admissibility—Facts outside diocese of 
commission-—Not before commissioners.!-—Bon- 
WELL v. LONDON (BP.), No. 1102, ante. 

1531. Negative issue.}—In a proceeding 
under Church Discipline Act, 1810 (c. $6), against 
a clergyman, if a negative issue be filed on his 
behalf without any defensive plea, evidence may 
nevertheless be given of all material facts necessary 





Act, 1840 (c. 86), after the admission of pleas on 
both sides & publication had passed, an application 
to the ct., for “an order” or ‘ request”? to the 
Viear-General of the Archbishop, to produce a 
letter containing the primary accusation of the 


Inguiry, was refused, on the grounds, that. this 
ct. had no control over the Vicar-General 3 that 
an article in the defensive allegation, pleading the 
letter, had been rejected by the et., as not relating 
to the cause, & that the present: application was 
made after publication... -FARNALL ?. Crata (18417), 
5 Notes of Cases 116; 81. Th. O.S. 4175 PL dur Tt. 

Evidence generally, see Seet. 7, sub-sect. 6, 
ante, 


v. MMearing. 

1536. Place of hearing. Whether in diocese or 
in province--Archbishop acting in lieu of bishop -- 
Bishop patron of accused’s preferment.| Ii. v. 
CANTERBURY (ARCHBP.), No. 1520, caile. 

537. .-- -- Outside local limits of court.|-— 
Nowik tv. Aner, No. PIEL9, ade. 

1538. Who may adjudicate.- Bishop -Promoting 
sult by secretary.| --Uinder Church Discipline Act, 
1810 (c. 86), which empowers a bishop to hear & 
determine a charge against a clerk in’ orders: of 
having committed an ceclesiastical offence, if the 
bishop be not patron of any preferment held) by 
accused, the mere fact. that. the bishop is, by lis 
secretary, promoter of the suit does not, in the 
absence of any personal interest or bias, disqualify 
him from adjudicating upon the case. Reo Sr 
ALBANS (Br.) (LS82), 9 Q. B.D. 4545 46 0. 
onze; 47 5. 2. On. 

Evidence at hearing.|—Sce Nos. 1529-15355, ante. 

1539. Power of court-.To adopt recommenda- 
tion In report -Made by archdeacon on request by 
court --Suit for making alterations in church with- 
out sanction.) —Sitevickina & ISVANS v. KINUS- 
rorD, No. 276, cate, 

-- - Sentence.|--See Nos. 1625 -1631, post. 


vi. Sentence. 

1540. Summary sentence- -Form of consent of 
clerk-- Form of consent of complainant.| — /tc 
MONCKTON (1845), 3 Notes of Cases Supp. lv. 
Annotations :- Consd. Bowman vr. Lax, (1010) DP. 300. 

Mentd. Ditcher r. Denison (1554), 22 5. P2357 5 London, 

Bp. vr. Bonwell (18600), 6 Jur, N.S. 769, 

--—— Of suspension.|----See No. 1614, poat. 

1541. Form —Whether statement of offence bad 
for uncertainty --Defendant found gullty of adultery 
or fornication.} —Munritis v. OGbEN, No. 2601, 
port. 


1542. —— Whether jurisdiction of bishop to 
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Sect. 9.-—Proceedings in respect of offences of clergy: 
Sub-sect. 1, C. (b) & (c) 4., it., Ut. W., v. & U4.) 


ce en 





decide a cause of this nature in the first instance.— | 


Heap v. SANDERS (1842), 4 Moo. P. C. C. 186; 
Brod. & F. 30; 6 Jur. 1071; 13 EK. RR. 273, P. C. 
Annotations: ~-As to (1) Reld. Sheppard v. VPhillimore & 

Bennett (1869), L. Ro 2 Pb. C. 4503 TR. vo. Oxford, Bp. 

(1 »4Q. B.D. 525. As to (2) Folld. Martin vr. Mac- 

konochic (1882), 7 P. VD. 04. 

15138. -] — (1) In proceedings 
under Church Discipline Act, 1840 (c. 86), the 
bishop sent the case, by letters of request, in the 
first instance, & without issuing a commission of 
inquiry, to the Ct. of Appeal of the province :— 
Held: the bishop might make his election as to 
the mode of proceeding, & the Ct. of Appeal could 
not refuse the letters of request. 

(2) One of the offences charged was committed 
in Oct. 18423 the citation was extracted in July, 
& served in Aug., but not returned till Nov. 1844 : 
—Held: in computing the two years from the 





entire cto wee 





ee eee: 


ewe eee ee LL 


commission of the offence, within which the suit - 


must be commenced under sect. 20, the commence- 
ment of the suit was to be dated from the time 


when the citation was served.— BROOKES v. CREESS- | 251. J. Q. B. 3463 271. 'T. OS. 1583 21 5. 2. 


vee (1846), 4 Notes of Cases, 431; 10 Jur. 

(47. 

Annotations: -18 to (1) Refd. Sheppard vr. Phillimore & 
Bennett (1860), 1. J. 202. CC. 450, ts to (2) Folld 
Ditceher ve, Denison (F858), TE Moo. PG. OC. $25. Generally, 
Mentd. Burder r. Pughe (1855), 1 Jur. N.S. 1175. 
1514, - ----- ----- Patron of defendant’s prefer- 

ment.|— Coorek v. Dopp, No. 1408, ante. 

1615. Form & contents of letters of request-- 
Sufficiency.| —- Letters of request. under Church 
Discipline Act, 1540 (c. 86), & 6 a 7 Viet. ¢. 62, 
did not. set forth whether there had been any 
commission of inquiry under the former statute, 
nor whether the provisions of the latter statute 
respecting the appointinent: of a bishop to perform 
the functions of an incompetent bishop had been 
duly complied with. They ran in the name of 


EccLESIASTICAL Law. 


(c) Proceedings after Inquiry. 
i. In General. 


1520. Duty of bishop to proceed—-Complainant 
wishing to pr ay the application of a 
clerk holding a benefice in the diocese of B., in 
the province of Canterbury, complaining that a 
clerk holding preferment in the same diocese had 
published, in the same diocese, doctrines contrary 
to the Articles of the Established Church, the 
patronage of the preferment being in the Bishop 
of B., the Archbishop of Canterbury, under 
Church Discipline Act, 1840 (c. 86), ss. 3, 24, 
issued a commission, which reported that there 
was sufficient primd fucie ground for instituting 
further proceedings :—Held: (1) complainant 
thinking fit to proceed against the party accused, 
the Archbishop was bound, under sects. 9, 11, to 
require the appearance of the party complained 
against, & to hear the cause & pronounce sentence, 
& had no diserction in the matter ; (2) the appear- 
ance & hearing ought to be within the diocese of 
K., & not in any place without such diocese, 
though within the province of Canterbury.—lt. v. 


' CANTERBURY (ARCHBP.) (1856), 6 I. & B. 546 ; 


. 
. 
qa 


20; 2 Jur. N.S. 835: 119 HE. 1. 968. 

Annotations: ---As to (1) Refd. Wensleydale Peerage Case 
(1856), 8 State Te, N.S. 4795) Elphinstone rv. Purchas 
(1870), ln Ro 8 PLC. 2453 RR. wv. Oxford, Bp. (1876), 4 
Q. B.D. 525. ats ta (2) Refd. Hudson v. Tooth (1877), 
3 Q. 1B. 1. 46. Generally, Mentd. R. v. Dodson (1857), 
7K. & B. 3153 Diteher ve, Denison (1858), 6 W. RR. 342. 
1521. Right of bishop to substitute himself for 
original promoter.|}—(1) ‘vu a citation against a 
clerk in holy orders, under Church Discipline Act, 
1840 (c. SO), the clerk appeared under protest, on 
the ground that the bishop of the diocese could 
not substitute himself for the original promoters : 
Held: the objection failed. 

(2) Ina suit. by letters of request under sect. 20 


(of the above Act, the “two years ” within which 


the incompetent. bishop, & were signed in) his , 


name by the bishop performing his functions: - 
Held: the letters of request were correct. in form, 
& they had been properly signed. - Brookes ¢v. 
CnesswithL (1845), 4 Notes of Cases, $20; 0 Jur. 
1002. 

annotations = Mentd. Burder ¢. Pughe (1854), 1 Jur. N. 

VATS; JNteher «. Denison (1858), 21 Moo. bP. ce c, a5. 

1516. - -- --~ Charges not found by com- 
missioners.|-- BONWELL &. LONDON (Br.), No. 1102, 
aaile. 

1517. - - Reason for transmission. |-— 
The acceptance of letters: of request. sent. by a 
bishop to the Arches Ct. of Canterbury, in) pro- 
ceedings taken under Church Discipline Act, 1840 
(c. SG), is not optional with the Dean of the 
Arches, the bishop being empowered by seet. 13 
of that Act to send such eases ‘‘to the Ct. of 
Appeal of the Province, to be there heard & 
determined according to the law & practice of 
such et. °°; & if is not requisite that the letters 
of request should contain any reason for their 
being sent.— SHEPPARD t. PHILLIMORE & BENNETT 
(se), I. R. 2 7. C. 4503 6 Moo. PC. C. N.S. 
BS; 88S L. J. Ecel. 40; 20 L. TT. 7623 33 J.P 
TO; 1TW.R. 8073 106 E.R. 689, PLC. 

Annotation ---Mentd. RK. ¢. Leicester Union, (1899) 2 Q. B. 


x, 


acting for incompetent bishop. |-— Brookks ¢. CREss- 
WELL, No. 1515, caile. 

1519. Acceptance of letters of request—-Whether 
optional or compulsory.|--SHEPPARD r. PHILLI- 
MORE & BENNETT, No. 1517, arte. 


a suit. or proceeding must be commenced against 
a clerk in holy orders for an offence against the 
Jaws ecclesiastical, date back from = the day on 


‘which the dceree or citation is issued from the 
Ct. of Appeal of the province, & not from the day 


er en ee ee ee ep a 


on which the comimrs. gave notice to the elerk of 
their intention to meet. to hold an inquiry into the 
offence charged. Hirerorp (Br.) or N 
(1853). 2 Rob. Keel. 5953; 163 BE. OR. 112553) sub 
yom. Henerorp (Bre.) cr. THomMpson, 17 Jur. 190. 


elnnotations : is to (2) Refd. Ditcher e. Denison (2SO8), 11 
oo PC. a. 3 Flamank tv. Simpson (1866), Le. 2. 





oe ks 
TALK bk. 276. 


ii. Cilalion. 

1522. Form- Sufficiency of contents —No allega- 
tion that offence committed within two years.|-— 
SIMPSON vt. FLAMANK, No. 1505, avite. 

Citation gencrally, see Sect. 7, sub-sect. 3, ade. 


iii, Pleadings. 

1528. Articles --Contents—Offences committed 
outside diocese of commission.!—(1) Where, after 
a commission of inquiry. a case is sent, under 
Church Discipline Act, 1810 (¢. 86), 5. 13, to the 
Ct. of Appeal of the province by the bishop of the 
diocese, within which the clerk proceeded against 





. holds preferment, the articles must. be confined 
' to offences committed within that diocese. 
1618. Signature to letters of request——Bishop | 


—_—ae ow ee ne 


(2) Commrs.. under sect. 3, are bound to con- 
fine their inquiry within the diocese of the bishop 
who issues the commission.—-HoMrER & BLOOMER 
vt. JONES (1845), 4 L. T. O. S. 400 5 9 Jur. 167. 
Annolationa -— 48 to (1) her London, Bp. vr. Bonwell 


(1860), 6 Jur. N.S. TOY. . Sheppard vr. Bennett 
(1869), 39 L. J. Keel. 1. ms 


Part IV.—EccuestasticaL Courts. 





1524, —— ———.]— BONWELL t. LOND 
(Bp.), No. 1102, ante. oe 

1525. —-— -—~-— Case sent by letters of . 
request in first instance.]—(1) In articles against a | 
clerk, offences of incontinency were charged to : 
have been committed in the dioceses of Lincoln & | 
London. The clerk was bencficed in the diocese | 
of Lincoln, & the Bishop of Lincoln sent the case | 
by letters of request to the Arches ('t. in the first | 
instance :— Held : though where there had been 
a commission of inquiry, which had limited its . 
investigation to a particular otfence, the articles 
afterwards exhibited could not add to the offence, 
inquired into by the commission, another offence, 
committed in another diocese which did not come 
within the scope of this inquiry; yet. there was 
no objection to coupling in the articles offences | 
committed in different. dioceses, where the bishop 
sent the case by letters of request to the Ct. of 
Arches in the first instance. 

(2) Church Discipline Act, 1840 (c. 86), 8. 20, ° 
requires only that. the corpus delicti on which the | 
clerk is to be judged shall be shown to have been 
committed within two years before the service of 
the citation; but evidence of matters anterior 
to that period is not thereby excluded. -- EDWARDS 
tv Moss (1860), 20 L. T. 8u4, 22. 

1526. -- --~ - Charges made by bishop mero | 
motu.}—Articles against a clerk for habitual in- : 
toxication, frequenting a public-house, & having | 


aware 


ee 


-——. _ 








been convicted & imprisoned for an assault, were 
sustained. The charges were partly the subject 
of a commission of inquiry, & partly made by the 
bishop mero motu :— Held : he should be suspended 
for three years.—LINCOLN (Bp.) 7 DAY (18145), 4 
Notes of Cases, 209. 


sfunotations - -Consd. London, Bp.  Bonwell (1860), 6. « 
Refd. 


Jur. N.S. 709. Brookes ¢. Cresswell (1846), 4 

eae 429; Ditcher v. Denison (1ES58), 11 Moo. 

1527. —-—- - -~- Offences not charged by com- | 
missioners’ report.|— BONWELI. v. LONDON (BP.), 
No. 1102, cite. 

1528. -.--- Signature-- By barrister practising 
in Court of Arches.|—The approval & signature of 
any barrister practising in the Arches Ct. of 
Canterbury will satisfy Church Disetpline Act, 
1840 (c. 86), 8. 7.--MoUuNCEY vt. ROBINSON (1867), 
37 1. J. Keel. 8. 
sInnotation ; --Refd. Marson ¢. Unmack, (1923) P2163. 

Pleading in criminal suits generally, see Sect. 7, 
sub-sect. 5, A., aute. 


iv. Ividence. 

1529. Application of common law rules.'--(1) A 
clergyman prosecuted under the Church Discipline 
Act, 1840 (c. 86), is not a competent witness under 
KIvidence Act, 1851 (c¢. 99), s. Z, even although 
oS case is not one of the cases excepted under 
sect. J. 

(2) The rules & practice of the common law cts. 
as to evidence now exclusively prevail in the Ct. 
of Arches in prosecutions under the Chureh | 
Discipline Act, 1840 (c. 86).-—BurbEn tv. O'NEILL 
Sind 2 New Rep. 551; 9 L. T. 232; 9 Jur. N.S. 


Annotations = As to (1) Dbtd. Berney r. Norwich, Hp. 
(1867), 36 L. J. Eecl. 10. X.F. Norwich, Bp. t. Pearse 
(1468), LL. KR. 2 A. & E. 281 


1530. Admissibility—Facts outside diocese of 
commission-—Not before commissioners.}— Bux- 
WELL ?. LONDON (Bpe.), No. 1102, ante. 

1531. ——— Negative issue.;—In a proceeding 
under Church Discipline Act, 18410 (c. 80), against 
a clergyman, if a negative issue be filed on his 
behalf without any defensive plea, evidence may 
nevertheless be given of all material facts neccessary 
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to the defence, but not of special circumstances 
which do not: arise immediately out of the charges 
made against dcft.—Moss v. Epwarps (1868), 37 
L. J. Ecel. 89. 

1582. Witnesses — Competency — Defendant.] — 
BURDER tv. O'NEILL, No. 1520, ante. 

1588, -—- -~— ——-.]--Ia a criminal suit 
against a clergyman under Church Discipline Act, 
1840 (c. 88), deft. is competent & compellable to 


' give evidence since Evidence Act, 1851 (ce. 99).— 


Norwicit (Be.) v. PEARSE (1868), TR. 2 A. & B. 

281: 371.0. Keel. 905 82 0. P. 72-4. 

-tnnotfations : --Folld. Moss. Kdwards (1868), 37 L. J. Beet, 
St. Mentd. Martin «. Mackonochio (1883), 8 PL. it. 


1534, ----- - -- - —--.|-- Moss v. Epwarnps, No. 
LS81, candle. 

1535. Production of documents—What docu- 
ments ordered to be produced.) —-In a proceeding 
by articles against. a clerk, wnder Church Discipline 
Act, 18-40 (c. 86), after the admission of pleas on 
both sides & publication had passed, an application 
to the et., for ‘an order”? or “ request’? to the 
Viear-General of the Archbishop, to produce a 
letter containing the primary accusation of the 
promoter, sent to the bishop, but which formed no 
vart of the proceedings before the Commission of 

nquiry, was refused, on the grounds, that. this 
ct. had no control over the Viear-General 5 that 
an article in the defensive allegation, pleading the 
letter, had been rejected by the ct., as not relating 


' to the cause, & that the present. applieation was 
9 


made after publication.--~ FARNATL YY. CRAIG (1817), 
5 Notes of Cases 116; 81.'T. O.S. 41875 Db due 7. 
Evidence generally, sce Seet. 7, sub-seet. 6, 


' ante, 


v. Mearing. 
1536. Place of hearing - Whether in diocese or 


. In province — Archbishop acting in lieu of bishop - 


Bishop patron of accused’s nee erent) Re wv. 
520, anle. 

1537. -.- - Outside local limits of court.] — 
Now.k tv. Aner, No. PEI. avle. 

1538. Who may adjudicate Bishop. Promoting 
suit by secretary.) Under Chureh Discipline Act, 
1810 (c. 86), which empowers a bishop to hear & 
determine a charge against a clerk ino orders: of 
having committed an ceclesiastical offence, if the 
bishop be not. patron of any preferment held by 
accused, the mere fact. that the bishop is, by his 
secretary, promoter of the suit) does not, ins the 
absence of any personal jnterest. or bias, disqualify 
him from adjudicating apon the ease, i. Sr. 
ALBANS (Br.) (1882), 9 Q. B.D. 4545 40 0 8. 
692; 47 J. 1. Ox, 

Evidence at hearing.|— See Nos. 1920-1555, ante. 

1639. Power of court - To adopt recommenda- 


‘ tlon In report --Made by archdeacon on request by 


court ---Sult for making alterations In church with- 
out sanction.|—SieviekKiIna & KVANS v. KENGUS- 
rorp, No. 276, ante. 

-* Sentence.|-—Sce Nos. 1023 1051, post. 


vi. Sentence. 
1540. Summary sentence. Form of consent of 


clerk -Form of consent of complainant.|--- /’c 


MONCKTON (1845), 3 Notes of Cases Supp. Iv. 
Anuidatuma 2 - Bowman mr. Lax, [)930) DP. 300. 

Mentd. Ditcher rc. Denison (1558), 22 J.P. 3375 London, 

Bp. cv. Bonwell (1860), 6 Jur, N.S. 709. 

--~—- Of suspension.} --See No. 1614, poat. 

1541. Form. -Whether statement of offence bad 
for uncertainty -.Defendant found guilty of adultery 
or fornication.;-—Monris v. OUbkEN, No. 2604, 
post, 


1542. -—— Whether jurisdiction of bishop ta 
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Sect. 9.—-Proceedings in respect of offences of clergy: 
ye 1, C. (c) vi. & Lie sub-sect. 2, A. 
-] 


pronounce sufficiently stated.]|—Morris v. OGDEN, 
No. 2604, post. 

1548. Whether interlocutory or final—-Condi- 
tional order of suspension.|—A suit having been 
brought against a clerk in the Ct. of Arches, under 
Church Discipline Act, 1840 (c. 86), a sentence 
of suspension for six months was pronounced 
against him on Mar. 9, 1878, but was made con- 
ditional on an affidavit being filed. Afterwards 
the affidavit was filed, & an unconditional sentence 
was pronounced on Mar. 23 & served on deft. <A 
fresh suit) was instituted in 1880 for fresh offences, 

also for contumacious disobedience to the 
sentence of Mar. 23, 1878. 
poe deft. was sentenced to be deprived of his 
xenefice. This sentence was pronounced by the 
Dean of Arches in Committee Room If of the House 
of Lords. A motion for a prohibition having been 
brought to restrain the Ct. of Arches from enforcing 
the sentence; ~Zfeld: (1) the sentence of Mar. ¥ 
was un interlocutory order which did not. end the 
suit, & therefore the ct. was not funclus officio when 
it, pronounced the unconditional sentence of sus- 








a eee 


These offences being ' 


ECCLESIASTICAL LAW. 
| 


N.S. 489; 5 W. R. 320; sub nom. Ez p. DENISON 


S 
(ARCHDEACON), 21 J. P. Jo. 182. 
1546. ——— Decision of commissioners—On regu- 


larity of proceedings.|—-SLMPSON v. FLAMANK, No. 


1505, ante. 
1547. Parties—Death of promoter pending appeal 


— Substitution of appellant.) ELPHINSTONE v. 


Purcuas, No. 1138, ante. 

1548. Security for costs— When ordered.]—A 
criminal suit, under Church Discipline Act, 1840 
(c. $6), having been promoted against the in- 
cumbent of a parish, the proof given of the charges 
made in the articles in the suit, the bishop of the 
diocese pronounced sentence suspending deft. for 
two years ab officio ct beneficio, & condemning him 
in the costs of the proceedings. Deft. appealed 
to the Ct. of Arches. On motion on behalf of the 
bishop, who had promoted his own office & ap- 
peared as resp. in the appeal, the Dean of Arches 
on proof that deft. was in a state of poverty, & 
had not paid any part of the costs in which he 
had heen condemned, ordered deft. to give 


; security for the costs of the appeal in the sum of 


£100 within four months from the date of making 


‘the order for security.-—O’MALLEY v NoRwICcH 


ponelenis (2) even if unconditional sentence had | 


een void, the ct. would not have exceeded its . 


jurisdiction in passing the sentence of deprivation, 
as there were other offences proved which would 
have supported it; (3) the site of the old Palace 


of Westminster is no longer a peculiar, but is | 


within the diocese of London & the jurisdiction 
of the Ct. of Arches 5 (1) the new Palace of West- 
minster is not exempt from the jurisdiction of the 
ordinary civil & ecclesiastical cts, on the ground 
of privilege, inasmuch as it had ceased to be a 
royal residence. 

Qu. > whether Committee Room F of the House 
of Lords is within the precincts of the old Palace 
Of Westminster. 

(5) The Dean & Chapter of Westminster, as 
the successors of (he monastery, have since the 
Reformation been, & are still, a royal peculiar, 
& as such subject in matters ecelesiastical to the 
bmmediate jurisdiction of the Crown as head of 
the Church (Currry, Jo). -ComBe rv. De La Birt 
(1882), 22 Ch. PD. Sts AS 1. U 20853 31 WL RR. 
258, CLA, 

Anuotition :—--Mentd. Martin r. Mackonochic (1883), 8 1. D. 


Punishments generally, sce Sect. 10, post. 


Vii, Appeals. 


1544. Whether appeal lies —-Interlocutory order 
— Necessity for leave of lower court.|—By Church 
Discipline Act, 1840 (c. 86), the judges of the 
Judicial Committee of the Privy Council have no 
power to review an interlocutory order or decree 
of the ct. below, unless an appeal from such order 
has been allowed by such ct.-- LANGLEY r. BURDER 
(1843), Brod. & BF. 3805 2 1. T. OS, 185. 

1545. Judgment of archbishop sitting in lieu 
of bishop——Bishop patron of accused’s preferment.; 
—-An appeal lies to the Ct. of Arches, under 
Church Discipline Act, 1840 (ec. 86), 8. 15, from 
2 judgment of a diocesan ct., presided over by 
the Archbishop of peeaties under sect. 24 of 
the Act, in consequence of the bishop of the diocese 
being the patron of the preferment held by the 
party proceeded against.—R. ve. ARCHES COURT 
JUDGE (1857), 7 BE. & B. 315; 110 BE. R. 1264; 
sub nom. R. v. ARCHES Court JuDGE, Ez yp. 
Denison, 26 L. J. Q. B. 1783 sub nom. R. wv. 
Dopson, Re Denison, 28 L. T. O. 8. 268; 3 Jur. 





(Br.), (1892) P. 175. 


UNDER PuBLIC WorsItIP REGQULA- 
TION ACT, 1874. 
A. In General. 
Effect of Act— On jurisdiction of Court of Arches.] 
— See No. 1719), post. 
1549. ----- On Church Discipline Act, 1840 
(c. 86).|---Under Public Worship Regulation Act, 
1874 (c. 85), which applies also to offences such as 


Sun-srecr, 2.- 


_ formed the subject-matter of the complaint by 


appet., there is no provision for the summoning 
of a commission of inquiry, but three parishioners 
ean set the bishop in motion, who then has an 
arbitrary discretion to determine whether the suit 
shall proceed or not. It is further provided by 
skeet. 18 that, where sentence has been pronounced 
against an ineumbent for an offence under Church 
Discipline Act. 1810 (c. 86), he shall not also be 
proceeded against under the later Act, & vice 
versa :- Held: the Act of 1874 does not repeal 
the earlier statute & does not preclude a promoter 
from applying to the bishop to take proceedings 
under it, for the Public Worship Regulation 
Act, 1874 (¢. 85), was intended to provide a more 
expeditious & a more simple procedure in criminal 
ecclesiastical suits.-— Roe. OxForp (Br.) (1879), 
4Q.B. 1D. 525; 481. 3. Q. B. 609; 41 L. T. 122; 
445. P. 3, 10, (. Als affd. sub nom. JoLius v. 
OxrokpD (Lorp Bre.) (1880), 5 App. Cas. 214, H. L. 
.fnnotations —-Mentd. S. FE. Ry. ¢. Railway Comra. & 
Hastinge Corpn. (1880), 50 1. J. YQ. B. 2015) Fleming ¢. 
Manchester or, (I8S1), 44 LT. 517; R. vo. Barclay 
(1881), 8 Q. B.D. 306; R.r. Barclay & Easex JJ., Ex p. 
Weaver \IS81), 46 J. P. 167; He Serjeant v. Dale, Ex p. 
Dale, Re Perkins v. Enraght, Ez p. Enraght (1881), re} 
L. T. 769; Loosemore r. Tiverton & North Devon Ry. 
(1882), 22 Ch. D. 25; Central Wales & Carmarthen 
Junetion Ry. v. L. & N. W. Ry. & G. W. Ry. (1883), 4 
Ry. & Can. Tr. Cas. 2115; Dormont cr. Furness Ry. (1883), 
11 Q. B.D. 4963 Loduc vo. Ward (1886), 54 L. T. 214; 
R. r. Bloomsbury County Court. Judge (1886), 2 
665; Abergavenny (Marquis) ¢«. Lian 
20 q. B.D. 460; R. vc. London, Bp. (18590), 24 
213; He Baker, Nichols ¢. Bakcr (1890), 44 Ch. D. 
Pure Spirit Co. ¢«. Fowler (1890), 25 Q- B. D. 235; R. e. 
St. Pancras Vestry (15890), 62 L. T. 440; Allicroft ce. 
London (Lord Bp.), Lighton v. London (Lord Bp.), 
. 666; KR. «. London, Bp. (1891), 55 J. Pp. 
Emmott ©. “ Star’? Newspaper Co. (1892), 9 
s Hakes e. Cox, [1892] P. 110; Kirkheaton 
District L. B. ©. Ainley Sona, (1892) 2 Q. B. 274; River 
Thames Conservator ¢. Fort of London, Port Sanitary 
Authority, {18941} 1 Q. B. 647; Russell v. Russell, (1895) 


BOD. 
262 ; 


Part [V.—ECccLESIASTICAL CouRTS. 


P. 315; R. ov. Turner, [1897] 1 & BB. 445: Re Knight, 
1898} 1 Ch. 257; Southwark & Vauxhall] Water Co. v. 

fandsworth Board of Works, [1898] 2 Ch. 603; Re 
White (No. 2) (1898), 43 Sol. Jo. 198; BR. «. Locke, (1910) 
2K. B. 201; Golden Horseshoo Estates Co. v. R., jipit) 


A. ©. 480; Ri. +. Met een Police Comr., Fx p. Hollo- | 


way, [101172 K. B. 11513; R.v, Mitchell, Hz p. Livesey, 
{1913} 1 K. B. 561: Grocock vr. Grocock, (1920) 1 K. B. 1; 
R. v. Marshland Smeeth & Fen District Comrs., [1920] 
1 K. B..155; Taylor v. Faires (1920), 65 Sol. Jo. 116; 
Mersey Docks & Harbour Board v. Hay, [1923] A. C. 345. 
Nature of proceedings under Act—Whether 

** criminal suit ’’ within Church Discipline Act, 

1840 (c. 86).]—Sre No. 1480, ante. 

1550. Powers of judge under Act.) — Gren t. 

PENZANCE (LORD), No. 1118, anle. 

1551. -]|—A monition, precisely following a 
judginent pronounced by the judge under Public 

Worship Regulation Act, 1874 (c. $5), admonished 

a clerk to abstain for the future when officiating 

in his church from doing each of certain specified 

acts, & amongst them, from wearing the vestments 
known as an alb, a chasuble, & a biretta; & from 
causing to be formed a procession at the com- 
mencement of morning service ; & also ‘ from all 
wractices, acts, matters & things of the same or a 
ike nature to those hereinbefore particularly set: 
forth or any of them, or from unlawyull y permitting 
the same or any of them.” A subsequent in- 
hibition, after reciting the monition & the 
disobedienee of the clerk thereto in regard to 
several other matters, recited his disobedience in 
permitting his curate to wear a vestment known 
as a biretta & a vestment known as a stole, & also 
in permitting his curate to form a procession 
between morning prayer & the communion service, 

& for such his disobedience inhibited the clerk 

from performing services for three months & until 

relaxation. 
of prohibition :—-J/eld : the judge had jurisdiction, 
subject to correction on appeal, to insert the alia 

similia clause in the monition ; & under sect. 13 

of the above Act, the judge had jurisdiction to 

determine whether the wearing of a stole, & the 
forming a procession between morning prayer & 
the communion services were practices, 
matters & things of the same or a like nature to 
those particularly set forth in the monition ; & 
if he had determined that question wrongly it 
might be the subject of appeal— if an appeal lies - 

but could not afford any ground for prohibition ; 

& even if the wearing of a stole & the forming a 

procession were not breaches of the monition, yet. 

as il appeared on the face of the inhibition that 
the clerk had committed several other acts) of 
disobedience any one of which would have justified 
an inhibition for the full period, there was no excess 
of jurisdiction & no ground for prohibition... - 

JENRAGHT v. PENZANCE (LorD) (1882), 7 App. Cas. 

240 > 41 L. mi i 

644; 30 W. R. 753, HW. L. 3 affy. 8. C. sub nom. 

DALE’s CASE, EXRAGHT'S Cask (1881), 6 Q. B. D. 

376, C. A. 

Annotations :—Consd. Combe v. De La Bere (1882), 22 Ch. D. 
316. Mentd. Green vr. Penzance (1881), 6 App. Cas. 657 ; 
R. v. Southampton JJ., Ep. Cardy (1906), 94 L. T. 437 ; 
Saat iea ene Co. v. Tendring Licensing JJ., (1916) 
1552. Rules & forms made under Act—Validity.| 

—DALE’8 CASE, ENRAGHT’S CASE, No. 1556, post. 
What offences cognisable.j—See specific Sects. 

passim. 





B. Procedure. 


1553. Representation—Service of copy on de- 
fendant—Necessity for service within time 
prescribed by Act.'—Public Worship Regulation 
Act, 1870 (c. 85), s. 9, provides that unless the 
bishop, to whom a representation of illegal acts 


The clerk having applied for a writ |, 
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or omissions on the part of any incumbent within 
his diocese has been sent, shall be of opinion, after 
considering the whole circumstances of the case, 
that proceedings should not be taken on the repre- 
sentation, ‘ he shall within twenty-ono days after 


: receiving the representation transmit a copy 


thereof to the person complained of, & shall then 
transmit the representation to the Archbishop, 
who shall forthwith require the judge to hear the 
matter of the representation.’’ By sect. 16 it is 
further provided that, if any bishop is the patron 


/ of the benefice held by the incumbent respecting 


. dioceso on Aug. 29, 1876. 


acts, . 


Whom a representation shall have boen made, the 
Archbishop of the province shall act in the place 
of such bishop in all matters thereafter arising in 
relation to such representation. A representation, 
under the above Act, was sent to the bishop of the 
The bishop received 
the representation on Aug. 30, & finding that tho 
party complained of was the incumbent of a 
enefice in his patronage, forwarded it on Sept. 15 
to the Archbishop of the province. On Oct. 21, 
the Archbishop transmitted a copy of the repre- 
sentation to the party complained of. The party 
complained of did not acknowledge the receipt of 
the copy of the representation so submitted to 
him, & though subsequently personally served 
with a duplicate copy of the representation entered 
no appearance. Afterwards the Archbishop re- 
quired the judge to hear the matter of the repre- 
sentation :-- Held: the proceedings were void, & 
must be dismissed by the judge, for the provision 
as to the time within which a copy of a representa- 
tion should be transmitted to the party complained 
of was imperative, & had not been complied with.-~— 
mie v. BODINGTON (1877), 2 P. 1). 2083 42 
J.P. 6. 
Annotation :--- Distd. Caldow v. Pixell (1877), 2 C. YP. D. 662. 

1554. ---——- Power of bishop to proceed— Bishop 
patron of defendant’s preferment.] -— SunJeaANnT v. 
Datu, No. 166, ante. 

1555. —--— Duty of bishop to proceed——Discretion 
of bishop to refuse to aaron a By Public 
Worship Regulation Act, 1874 (c. 85), s. 0, it is 
provided that where a representation has, under 
sect. 8, been sent to the bishop of the diocese 
complaining of an unlawful alteration in, or 


‘ addition to the fabric, ornaments or furniture of 


Q. B. 506; 46 L. T. 779; 465.2. ° 


a cathedral church, the bishop shall take certain 
specified steps to have the matter of the complaint 
tried in one of the ways prescribed by the Act 
“unless the bishop shall be of opinion, after 
considering the whole circumstances of the case, 
that proceedings should not. be taken on the repre- 
sentation, in which case he shall state in writing 
the reason for his opinion,’ cte. 

A representation was sent to the Bishop of 
London complaining that the Dean & Chapter of 
St. Paul’s Cathedral Church had set up on a reredos 
in that church images of Our Lord & of the Virgin 
& Child, & that the images tended to cncowage 
ideas & devotions of an unauthorised & super- 
stitious kind, & were unlawful. The bishop 
replied that, having in pursuance of the Act con- 
sidered the whole circumstances attending the 
representation, he was of opinion that a eaaenors J 
should not be taken for reasons which he stated 
at length. On an application for a mandamus to 
compel the bishop to proceed according to the 
Act, upon the ground that the bishop’s reasons 
showed that he had not considered the whole 
circumstances of the case & also had considered 
matters which were not circumstances of the case, 
the Ct. of Appeal held that there did not appear 
to be any ground for either contention & that a 
mandamus ought not to issue. 
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Sect. 9.— Proceedings in respect of offences of clergy: | to the jurisdiction in truth existed; &, thirdly, 


Sub-sect. 2, B.; sub-sect. 3, A.| 


While the appeal from that decision was pending 
in this House, a second representation was made to 
the bishop with regard to the same images & in 
similar terms, with the additional allegation that 
the images had in fact encouraged idolatrous & 
superstitious ideas & devotion, & that. idolatrous 
& superstitious reverence had been paid to them. 
The bishop replied that, having considered the 
whole circumstances attending the representation, 
he was of opinion that proceedings should not be 
taken for the reason that the questions raised in 
the case were in substance identical with those 
raised in the first case, & that the appeal in the 
first) case was then pending in this Tlouse. <A 
similar application for a mandamus having been 
made, the Ct. of Appeal held that there was no 
ground for the mandamus :—Held: the bishop 
had acted within his jurisdiction & exercised the 
diseretion vested in him; whether the reasons 


to him, honestly exercising his judgment, to bear 
upon the particular case, his reasons could 
not be reviewed: & there was no ground for a 
gnandamus. 

(2) The legislature, when using the language 
* after considering the whole circumstances of the 
ease,” intended to show that the bishop's juris- 
diction was not confined to the mere question 
whether there had been an infraction of the law. 
They intended to widen & enlarge the considcra- 
tions which might weigh on the bishop's mind in 


| 


| 


4 


eee ee — eee 


we ee ae ee 


the requisition was in substantial accordance with 
the form given by the rules & orders. 

The judge under the Act proceeded to hear the 
matter of the above mentioned representation, & 
issued a monition commanding the incumbent com- 
plained of to abstain from certain practices which 
he pronounced unlawful. The incumbent dis- 
regarded such monition, & continued the practices, 
whereupon the judgé issued an inhibition inhibiting 
the incumbent from the performance of divine 
service & the exercise of the cure of souls within 
the diocese for three months, & thereafter until 
the inhibition should be relaxed. The monition 
issued while the rules & orders of 1875 were in 
force, but the inhibition issued after the amended 
rules of 1879) had come into force. Inthe monition 
the judge was styled the official principal of the 
Arches Ct. of Canterbury, he having become such 
official principal under sect. 7 of the Act upon the 
resignation of the previous official principal, but 


he gave were good or bad, the bishop having | except in this respect the monition exactly 


considered all the circumstances which appeared followed the form given by the rules & orders of 


: 1875. 


The inhibition exactly followed the 


.form given by the rules & orders of 1879. 


' the sherilf. 
‘arrested & lodged in prison: —- Held: 


determining the question whether the proceedings | 


should go on (LORD LALSBORY, ©.). -ALLOROFT 0. 
LonpoNn (Lorp Br.) Lignron rv LONDON (Lonp 
Be.), [IXME] A.C. 6665 OL. J. Q. B. 62: 65 
J. T. 02, If. 1.3 affy. S.C. sub nom. Rev. LONDON 
(p.) (1880), 21. Q. B.D. 218, C. Als (1890), 63 
L. TT. 819, C. A. 


Annotations > Generally, Mentd. St. John, Pendlebury 
(Viear, ete.) no St. John, Pendlebury (Parishioners), {1895 | 
PL 178; St. John the Baptist, TMoberhill (Viear, ete.) r. 
Same (Rectors, ote), PPsva) PL 71s Barsham, Sutfolk 
(Reetor, ete.) t Same (Parishioners), (1896) PL zoe: 
Great. Bardfield (Viear) «. All Having Interest, (2807) P. 
184 3 Poulton «. Moare, hae 1k. J. 4003) Fleld rv. 
Ommanney (1920), 36 Te L. RR. 6955 Re St. Luke's, 
Southport (1920), 36 T. lL. Re 7383. 


- continued to exercise the 


The incumbent disregarded the inhibition, & 
cure of souls. The 
judge then issued a significavit against him for 
contempt. A writ de eontumace capiendo was 
thereupon issued from the Petty Bag Office on 
Oct. 29, & recorded in the Q. B. on the following 
day (the ct. not being then sitting), & delivered to 
Under this writ the incumbent was 
(3) the 
judge under the Act is not the judge of a new ct. 
constituted by the Act, but is the offleial principal 
of the old Ct. of Arches, & has all the old powers 
of that et.. including the power of signifying for 
contempt if his orders are disobeyed, & that as the 
Act does not contain any special power of enforcing 


_ an inhibition issued under it, such inhibition can 


1556. Requisition to judge. -Form.] — A. repre- | 


sentation under Public Worship Regulation Act, 
Is71 (¢. 85), was made in July, 1878, by the 
churchwardens of a parish to the bishop of the 
diocese, complaining of the incumbent. for certain 
egal practices in the conduct of divine worship. 
The bishop & archbishop being alternate patrons 
of the benefice, the bishop of the diocese of K. was 


archbishop in the matter of the representation 
under sect. 160 0f the above Act. 


be enforced by signifieaeié under Ecclesiastical 
Courts Act, ISE3 (¢. 127); (ft) though Petty Bag 
Act, IS19 (ec. 109), authorised the issuing of the writ 
de contiumace capienda in vacation, it. did not repeal 
the enactment that. the writ) should) be opened in 
the Q. B. in the presence of the justices, & as it 
had only been brought into the Crown Office at a 
time when the judges were not. sitting, the requisi 
tions of Keeclesiastical Courts Act, 1813 (e. 127), 
had not. been complied with, & the incumbent was 
entitled to be discharged from. custody.-—DALE'S 
Cask, ENRAGHT’S Cast (—SS1), 6 Q. B.D. 3763 
sub nom. Be Daur, Rev. PENZANCE (LorbD), Le 
Enracir, Ror. PENZANCE (LoRb), 50 1. J. Q. B. 


2843 aub nom. SERIEFANT v. DALE, der p. DALE, 


The Bishop of - 


K. having considered the representation sent a | 


requisition to the judge under the above Act, 


requiring him to hear the case in London or | 


Westininster, or within the diocese :—~-Held : (1) 
the requisition under sect. 9 of the Act must name 
the limits within which, under the sect., the hearing 
is to take place, but need not name the particular 
eae within such limits 5 (2) the requisition made 


was sufficient. on the following grounds: first, it 
sulliciently showed by necessary implication that. 
the parties had been required to state whether 
they were willing to submit to the directions of the 
bishop ; secondly, it was not. competent to the 
party complained of to object to the form of the 
requisition to the judge if all the facts essential 


-—_- 


: : ; . Perkins vr. ENRAGiIY, Eo p. ENraciur, 43 1. T. 
appointed to act in the place of such bishop & | 760; sub nom. Lr p. DALE, Br p. ENRAGHT, 45 


J.P. 288, 800, C2 AL ss on appeal, sub nom. EXRAGHT 

t. PENZANCE (LORD) (1882), 7 App. Cas. 240, AH. L. 

-(nnotations :—.As tv (4) Refd. Green vr. Penzance (1881), 6 
App. Cas. 657. 0 Generally, Mentd. Rh. vc. Southampton JJ., 
Eeveeop. Cardy (106), 94 1. T. 437 He Hardy's Crown 
Brewery & St. Philip's Tavern, Manchester (1910), 103 
L. T. 520; Colchester Brewing Co. cr. Tendring Licensing 
JJ., (1916) 2 K. 2B. 126. 


1557. Hearing of suit—Promoted by church- 


: warden—Power to substitute succeeding church- 


, _ warden as promoter.: —-IIAkkIs rv. PERKINS, No. 
xy the Bishop of KE. was valid, & the form of it. : 


1480, ane. 

1558. Place of hearing.;—Public Worship 
Act, 1874 (c. 85), 8. 7. makes provision for the 
appointment. of a Judge of the Provincial Cts. of 
Canterbury & York. By sect. 8 a representation 





under certain circumstances may be made to the 


bishop of illegal acts or omissions in the perform- 
ance of the church services, by any incumbent 
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within his diocese ; by sect. 9, if the bishop is of 
opinion that proceedings should be taken on the 
representation, he shall, if the parties are unwilling 
to submit to his directions without appeal, trans- 
mit the representation to the archbishop of the 
province, & the archbishop 
require the judge to hear the matter of the repre- 
sentation at any place within the diocese or 
province, or in London or Westminster.” <A 
representation under the above Act was forwarded 
to the Bishop of Rochester charging that T., the 
incumbent of a parish within the diocese, had 
been guilty of illegal practices in the conduct of 
divine service. The bishop transmitted the repre- 


sentation to the Archbishop of Canterbury, & | 


the archbishop thereupon by instrument of 


requisition required the judge to hear & determine | 


the matter of the representation “‘ at any place in 


London or Westminster, or within the diocese of . 


Rochester, as you may dcem fit.’ Notice was 
given to T. that the case would be heard in 
Lambeth Palace, which, although within the 


province of Canterbury, is neither in London, | 


Westminster, nor the diocese of Rochester. In 
July, 1876, the case was heard at Lambeth Palace 
in his absence, & he was adjudged to have been 
guilty of illegal practices, & a monition was made 
for him to abstain from them. On_ his non- 
compliance with the monition, he was pronounced 
guilty of contempt. & imprisoned. From first to 
last he took no notice of the proceedings, & In no 
way acquiesced in them :—Meld: the whole pro- 


ceeding was void & a prohibition must be granted, - 


for the word “ London ” in the requisition could 
only be construed in its strict: sense as the city 
proper of London, & the judge had no power, 
under the Act. or otherwise, to sit in any place 


beyond the limits fixed by the archbishop.-- - * 


Hupson v. Toorm (1877), 8 Q. B.D. 463° 47 

LJ. Q. B18: 37 L. T. 462; 42 6. PL 1885 26 

W. R. 053 previous proceedings, 2 P. 1). 125. 

sas a onse Dale's Case, Enraght's Case (1881), 6 
. ° » O4FD., 


1559. -—-— Number of counsel — Questions of 
sald & fact.J—CLirron 1. RipspaALe, No. 2000, 
post. 

- ~— Powers of judge.] — Ser No. 1118, ante. 

1560. Orders——Monition—-Form. |— ALE’s CASE, 
IENRAGHT’S Case, No. 1556, ante. 





faculty-—Erection of ornaments without faculty. | 
RIDSDALE t. CLIFTON, No. L145, anle. 

1562. —-— Enforcement.|]—GrereEN vt. DENZANCKE 
(Lorp), No. PLES, ante. 

1563. ——— - ---- Defendant in prison for con- 
tempt —Application for discharge.)-—DiKan_ tr. 
GiNEEN, No. 1717, post. 

1564. Appeal—Suspension of sentence —Discre- 





tion of appellate court.) -—Although in every appeal . 


in ecclesiastical cases it has been very much a 
matter of course & a ministerial act of the officer 
of the ct. to issue an inhibition, yet a discretion 
rests with the appellate tribunal to issue it. or not. 
Under Public Worship Regulation Act, 1874 (c. 425), 
s. 0, the ecclesiastical judge has power to restrain 
proceedings under the decree during the whole of 
the appeal. In an appeal pending against a 
decree of the judge of the Arches ('t. the judge 
refused to suspend the execution of any part of 
the decree. The Judicial Committee of the Privy 
Council, although no appeal was given from such 
order by the Act, nevertheless, on motion made, 
in the exercise of their discretion, directed that 
by the inhibition the execution of that portion of 
the decree which related to the crucifix should be 
suspended pending the appeal.—RipspaALE v. 


“shall forthwith | 


‘the precise 
 specify.-- ROCHESTER (Br.) v. Jtanius, [1803] VP. 
1561. -— - Postponement— For application for . 
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Currron (1876), 1 P.n. 383; 46 J. P. ¢. 12; 
34.L.1T.515; 405. P. 500; 24 W. R. 1021, P.C. 3 
previous proceedings, sub nom. CLIFTON v. Rips- 
DALE, | P. D. 364. 

tematen + -Mentd. Combe vr. Do la Boro (1881), 6 P. D. 


ee 


Sub-secr. 3.--UnpeR CLERUuy DIisctpninr ACT, 
1S). 
A. What Offences within Act. 


1565. ‘‘ Judicial separation In divorce or matri- 
monial cause ’’ - Separation order.|—— An order 
made by justices for a separation between a clergy- 
man & his wife on the ground of his ‘f persistent 
cruelty,” is not. an order for judicial separation 
made “in a divoree or matrimonial cause within 
Clergy Discipline Act, 1892 (ec. 82), 8. 1, (1) (d)3 
& where a bishop, in consequence of such an 
order having been made against a clergyman, 
has declared his living vacant in’ pursuance of 
the Act, such a declaration will be held to be 
unauthorised & invalid.--Sweer ¢v. Muy (BPe.), 
11902] 2 Ch. 508; 71 L. 3. Ch. 778 3 80 1. PR. 679 | 
5O W. R. 5205 18 T. LR. 682 5 46 Sol. Jo. 538k. 

1566, ‘‘ Ecclesiastical offence ’’--Conviction by 
temporal court -Not offence against morality.) - 
Girt oe. KUANGHAM, No. 2741, post. 

1567. ‘Immoral act ’’ —Occasioning scandal.| - 
(1) The complaint in a criminal suit tried before 
the Chancellor of the Diocese of Rochester sitting 
with assessors, under Clergy Discipline Aet, 1802 
(¢. $2), after charging deft., a clergyman holding 
preferment within the diocese of Rochester, with 
certain specified offences against morality, further 
charged him with “ oceasioning grave seandal & 
offence in the parish of which he was incumbent 
by his scandalous conduet in the several preceding 
charges set forth’ :-—Meld: the ecelesiastical 
offence of “ oceasioning scandal & evil report" 
was not an offence which could be legally tried 
under that Act, & all reference to any such charge 
must be struck out of the complaint. 

(2) Practice of the Consistory Ct. of Rochester 
as to admitting to proof in a criminal suit charges 
of habitual drunkenness & of acts of drunkenness, 
dates of which the prosecutor cannot 


137, 
Annotation ¢ -Cenerally, Mentd. Gordon v,. Hayward (1905), 
ve is ee eee ee 


1568. - - Seventy-fifth canon.| — The 
offence of oceasioning scandal within’ Church 
Discipline Act, 1810 (c. 86), 8. 3, cannot be entere 
fained ina criminal suit by letters of request under 
that Act against a clerk in holy orders of the Church 
of snyland in any case where the acts which appear 
to have occasioned the scandal are immoral acts 
within Canon 75 of 1603, & constitute an offence 
in respect of which resp. has not been proved 
guilty ; the ets. appointed to have jurisdiction 
under ergy Discipline Act, 1892 (c. 82), being 
the only ecclesiastical cts. having jurisdiction to 
inquire as to the truth of the Dnmoral acts or 
offences so oecasioning the scandal.- BOWMAN t. 
LAX, (1910) P. 300, 27 T. LL. R. 2. 

1569. -~---—- Fraudulent collection of alms.|---The 
collection of alms on false & fraudulent pretences 
ix an immoral act within the meaning of Clergy 
Discipline Act, 1892 (c. 32). -ITZMAUKICE. Uv. 
Heskeru, [1904] A.C. 266; 73 4. J. BP. C. 3 3 
90 1. T. 2165 20/T. E.R. 302, P.O. 

1570. —-—- Writing indecent letter.) -—E1y (iP.) 
vr. CLOSE, No. 1675, post. 

1571. ** Immoral conduct ’*.-—-Conduct unworthy 


346 


Sect. 9.—Proceedings in respect of offences of clergy : 
Sub-sect. 3, A & B.: sub-sect. 4. Sect. 10: 
Suh-sects. 1 & 2.] 

of ministers.]—If the conduct of a clerk in holy 

orders is “ unworthy of the characters of ministers 

of religion,” then he is guilty of ‘ immoral con- 
duct” within the meaning of Clergy Discipline 

Act, 1802 (c. 32), 8. 2, notwithstanding that no 

act. of indecency is proved against him.—SWEET 

v. YounNG, [1902] P. 37; 50 W. KR. 06. 

1572. Habitual swearing & ribaldry.]— On 
the true construction of Clergy Discipline Act 
‘1892 (ce. 34), 8. 2, habitual swearing & ribaldry is 
immoral conduct. & an offence thereunder, but it 
is not established by evidence of occasional use of 
language of that character.—Moone v. OXFORD 
(Br.), [1904] A. GC. 283; 733. 5. P. C. 43; 90 
- a ak Pc. ‘4 arses 

nnotations -—- . Ely, - » Close, : 

Refd. Apr rds pe idle 1021) 1 A.C. 81 

1573. ‘* Offence against morality °’—Simony.|-— 





184. 


>. 
3. 


! 
! 


| 
| 


| 
| 
| 
| 


Tn order to punish the offence of simony in a clerk | 
resort cannot be had to the provisions of Clergy - 


Discipline Act, 1802 (c. 32). but proceedings must 


Hil be taken under Church Discipline Act, 1840 | 


(c. 86). 


exclude simony from its scope. 

(2) A false declaration against simony under 
Clerical Subscription Act, 1865 (ec, 122), cannot be 
isolated from the charge of simony & brought 


within the scope of the Act of 1892.--BENEFICED | appeared that material evidence for the prosecutor 


Chen ov. Lien, (1897) A.C. 2265 661.0. P.O. 8 5 


75 1. T. 4615 13 T. 1. BR. 125, PC. 3 revag. S.C. 


sub nom. Lew. Korack, [P8006] 2. 138. 
Annotationa :-—-.ta to (1) Consd. 
$73; Bowman ev, Lax, [1910) P. 300, 


1574. - —- False declaration against simony.| -— 
Benericep CLERK v. Len, No. 1573, ante. 


B. Procedure. 
1575. No prosecution in temporal 


The immorality against which the Act. ! 
of 1802 is directed is so defined by ss. 2, 12 as to 


| 
| 
| 


ECCLESIASTICAL Law. 


not have been a bar to the proceedings in the ct. 
below.—ELy (Bp.) v. CLoge, [1913] P. 184; 29 
T. L. R. 668. 

1576. Assessors — Position.}] —- WAKEFORD 
LINCOLN (BP.), No. 1140, ante. 

1577. Evidence—Proof of drunkenness—-Prose- 
cutor unable to specify precise dates.|—-ROCHESTER 
(Bp.) v. Harris, No. 1567, ante. 

1578. Appeal—Leave to appeal—Enlargement of 
time.]—In order to obtain an enlargement of 
time to appeal, as limited by the rules made under 
Clergy Discipline Act, 1892 (c. 32), a perfect 
explanation must be given of the delay incurred.-— 
LER v. ATHERTON, [1904] A. C. 805; 741. 3.P.C, 

C. 


14, P. 
Anan :—Refd. Wakeford v. Lincoln, Bp., [1921] 1 


1579. When _ granted.|]—Leave to 
appeal will not be given under Clergy Discipline 
Act, 1892 (c. 32), s. 4 (2), in respect of the facts 
unless there is a primé facie case ; &, in the absence 
of even a definite suggestion to that effect, an 
application for leave is idle & frivolous. -—He 
KiVANS v. Woops, fa p. Woops, [1900] A. C. 338 ; 
sub nom. EVANS v. Woops, 69 T. J. P. C. 82, PP. C. 
Ana ee Wakeford v. Lincoln, Bp., (1921] 1 


v. 








1580, ------ —--— -——.]-—Leave to appeal on 
matters of fact to the Chancery Ct. of York was 
granted by the judge of that ct. in a case under 
Nergy Discipline Act, 1802 (¢. 32), where on an 
appeal on matters of law in the same case it had 


/ which ought to have been exchided had been 


rae a. 4 ° ¢ 4 . ' . 
pwvent es: Mie 12) provides that the appellate ct. on any appeal as 


admitted in the et. below. 
Rule 69 of the Clergy Discipline Rules, 1892, 


‘to the facets under the Act may, if in the opinion 
, of the ct. the justice of the case requires it, suunmon 


court — ' 


Whether bar to proceedings in consistory court.] — - 
The incumbent. of a parish, a married man, was | 


charged in a criminal suit: instituted under Clergy 
Discipline Act, 1892 (ce. 32), with having within 
five years then last past been guilty of immoral 
acts, immoral conduct, & of offences against the 
laws ecelesiastienl being offences against morality 


in that he wrote & sent by post addressed to B.. 
fn unmarried woman, then or lately a parishioner | 
of & resident in the parish, an obscene & indecent ° 


letter, 
defence which, after admitting & deeply regretting 


Deft. appeared in the suit & brought in a _ 


the writing of the letter & pleading that at the , 


time deft. wrote it he had not had control over his 


feclings & was unable to appreciate the meaning : 


of what. he was writing, subinitted that the letter 
was not in itself suficient to constitute an offence 
under the above Act. 


At. the hearing of the suit - 


in the Consistory (Ct. of the diocese in which deft. | 


held preferment evidence in support of the charge 
was given by witnesses for the prosecutor, but. the 
Judge of the Consistory Ct. after hearing argu- 
ments, without any evidence having been adduced 
on behalf of deft., dismissed the prosecution on 
the ground that the charge was not) one main- 
tainable under the Act. The prosecutor appealed 
to the Arches Ct. of Canterbury :— Held: (1) the 
act charged against deft. was ‘‘ an immoral act ”’ 
within sect. 2 of the Act. & constituted an offence 
justiciable under the Act ; 


-_-— 


2) assuming the act | 


charged against deft. was one for which he might — 
have been prosecuted in a temporal ct., the fact. - 


that no such prosecution had taken place would 


any witness heard at the trial to give evidence with 
respect to the case, & order any witness not heard 
at the trial to give evidence with respect to the 
case. Deft. who had been adjudged guilty in 
the Consistory Ct. of the diocese in which he held 
preferment of immoral acts within the provisions 
of the above Act, appealed to the Chancery Ct. of 
York in respect: of matters of law on the ground, 
inter alia, of the improper admission of evidence in 
the ct. below, & also applied in the same case for 
leave to appeal on matters of fact. On the appeal 
on matters of law being heard, the appellate ct. 
was of opinion that certain of the evidence alleged 
by applt. to have been improperly admitted ought 
to have been excluded, & on the application for 
leave {to appeal on matters of fact. coming on, 
granted leave to appeal on fact on the ground of 
the improper admission of evidence in the case 
as above stated, & directed that under the above 
rule three witnesses who had given evidence in 
the ct. below should be recalled for examination 
at the hearing of the appeal, & that another witness 
not heard in the ct. below should be summoned to 
give evidence at the same hearing.—CHESNEY 1. 
NEWSHOLME, NEWSHOLME t. CHESNEY, [1008] 
P, 301. 

1581. Sentence of deposition—Need not be passed 
concurrently with sentence of deprivation—-May be 
passed subsequently.)—R. x. BRIsToL (Bp.) (1897), 
41 Sol. Jo. 695, C. A. 

1682. —--- -—— -}|——Where a clergyman is 
deprived by sentence of the Consistory Ct., & it 
appears to the bishop of the diocese that the 
clergyman ought also to be deposed from Holy 
Orders, the sentence of deposition, under Cle 
Discipline Act, 1892 (c. 32), 8. 8, need not be 
delivered concurrently with that. of deprivation, 
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but may be passed at a subsequent time.—R. rv. 
DurHamM (Lorp Bp.), [1897] 2 Q. B. 414; 66 
i. J. Q. B. 826; 77 L. T. 190; 46 W. R. 36; 138, 
T. L. R. 539, C. A. 


ner mete darattiatee on cate Race, 


SuB-SEcT. 4.—UNDER OTHER ACTS. 


1583. Act of Uniformity, 1559 (c. 2)—Second 
offence—Form of indictment.]——FLEMMINGS Case 
(1584), 1 Leon. 295; 74 E.R. 260. 

1584. Pluralities Acts—Pluralities Act, 1838 
(c. 106), s. 109—Effect of.J—-Ruaa 7. WINCHESTER 
(Br.), No. 162, ante. 

1585. Commission to inquire into per- 
formance of duties by incumbent-——Judicial tri- | 
bunal.]|—A commission, issued by the bishop of a. : 
diocese under Pluralitics Act, 1888 (c. 1068), & 
Pluralities Acts Amendment Act, 1885 (c. 54), to 
Inquire into the inadequate performance of the 
ecclesiastical] duties of any benefice, creates a ; 
judicial tribunal, & the occasion on which a witness 
gives evidence before the comrs. is absolutely - 
privileged, & no action is maintainable in respect : 
of evidence so given.--- BARRATT v. Karns, [1905] | 
1K.B. $043 741.5. K. B. 318; 92 1.1. 2553 5: 
W. RR. 3565 21 'T. a. RR. 212, CLA. 

Annotations :—Consd. Copuartnership Farms . Harvey- : 
Smith, (1918) 2 K. B. 405. Refd. Slack », Barr (114), | 
$2J.P. 91. 

1586. Scope of inquiry.}—-When the 
bishop of a diocese appoints a commission under - 
Pluralities Act, 1838 (c. 106), 8. 77, as amended 
by Pluralities Acts Amendment Act, 1885 (ce. 54), 
s. 3, & Benefices Act, 1808 (c. 48), s. 8, to inquire 
Whether the ecclesiastical duties of a benetice 
are inadequately performed owing to the negligence. 
or wilful default’ of the incumbent, such com- 
mission is not confined to the charges set. out-in the - 
yarticulars, but (subject to the right of the incum- , 

ent to ask for an adjournment if taken by surprise) 
Inay consider any other matters brought before it, : 
including the conduct of the ineumbent. at. the : 














hearing before them ; & any conduct of the incum- | 
bent) before the date of the inhibition may he 
considered by the bishop if reported on by the 
com mission.--—MAUGHAN-IOrTRick v. CHELMSFORD 
(Bp.) 921), 904, 3. KB. 7665 1510. 1. Jo, 3nd. 


' against unnecessary.|- BAaARtTLerr 


the High Court of Delegates, p. 
| (Parliamentary Papers 199, April 3, 1868), cited 
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'tumacy or contempt.—-MARTIN v. MACKONOCHIE 
' (1882), 7P.D.04; 51L. J.P. C0. 88; 46 L. T. 699 ; 


46 J.P. 213; 31 W. R.1,P.C. 
Re oe to (1) Refd. Martin v. Mackonochile (1883), 


1588. Order having force of definitive sentence— 
Infliction of canonical punishment.|—-MARTIN v. 
MAcKONOCHTR, No. 1587, ante. 

1589. Ecclesiastical censures & temporal punish- 
ment both levied against identical offence—-Nemo 
bis puniri debet pro eodem delicto.|-—MInpDLETON 
t Crorrs, Now 30, ante. 


Supn-sect. 2.—-MONITION. 


1590. Discretion of court to issue. -Assurance by 
defendant of future submission.|---RrAD  v. 
LINCOLN (Bp.), No. E146, ante. 

1591. Issue of monition—-Citation to show cause 
® KIRWOOD, 
No. 2601, post. 

1592. -—— Added to definitive sentence.|-— 
ORCHARD’s Caste (1602), Return of Appeals before 
47, No. 98 


25.7. at p. 823. 
Annotation -— Refd. Combe ». Kdwards (1878), 42 J. PP. 820. 





1593. ~——,|-—- TURMINE ¥. CLARKSON 
(1826), Coote’s Kecl. Practice, p. 253. 


Annotation -—Refd. Coombe v. Edwards (1878), 42 7. 2. 
820. 


1594. ~~) --Deft., on giving an aflirma- 
tive issue, suspended ab ingressu ecclesia: for a 
month, & condemned in costs for brawling on two 
occasions at a vestry held in the chancel.—IieLp 
v. COSENS (1830), 3 Hag. Hee. 178 3 162 1. BR. 1122. 
Annotation > Consd. Combe ve. Hdwards (1878), 3 P. 1). 103 





1595. - --- - -.] - SaNpERN v. Lap, No. 1402, 
ante, 
1596. --- - -- .J--(f) Under the gencral 


- ecclesiastical law the punishment. of a benefleed 


clergyman, who is found to have published doctrine 
contrary to any of the Thirty-Nine Articles is in 
the judicial discretion of the ct. In the present 
case the ct. suspended deft. for one year ab officio 
eh bencficio, monished him not to offend in like 


‘manner in future & condemned him in the costs, 


ee we eee 


' formularies, 


Secr. 10.- CENSURES OR PUNISHMENTS. 
Sup-secr. 1. -IN GrENeRrAn, 

1587. Duty of judge to pronounce appropriate 
sentence.!-—(L) A judge has no discretion, while 
finding deft. guilty of ecclesiastical offences, to 
absolve him from all ecclesiastical censure or 
punishment for those offences, but should pro- . 
nounce that which he considers to be an appro- 
priate sentence. 

(2) The case was remitted to the et. below for 
that purpose as, except under peculiar circum- 
stances, a ct. of final appeal ought not to decide | 
any cause in the first instance. 

(3) Although it may not be proper to institute 
a new suit for the mere purpose of punishing 
contumacy or disobedience to orders passed in a 
former suit, yet a new suit may be brought for 
new substantial offences, & the former disobedicnce 
be relied upon as a matter of aggravation. oo 

(4) An order having the force of a definitive | 
sentence may inflict canonical punishment, such | 
as deprivation, degradation, & excommunication | 
which cannot lawfully be inflicted for mere con- | 


drue construction of the Articles, 
& Canons has to be ascertained 
according to strict legal principles. 

(3) The elergy are bound by Articles 6, 7, & 20, 
fo conform to all the books of scripture declared 
by the Charch to be canonical, & cannot publish 
or espouse any opinions to the contrary. Nevers 
theless the bond fide following or sanctioning con- 
clusions of orthodox divines as to certain verses, 
or parts of the canonical books having been 
erroneously introduced into scripture, is not a 
derogation of the books themselves, or of their 
authority, & is therefore not an ccclesiastical 
offence.— SALISBURY (BP.) 0. WILLIAMS (1862), 
1 New Rep. 196; 7L. T. 472; 270. P. 3753 11 
W. BR. 2113 revsd. on other grounds, sub nom. 
WILLIAMS v. SALISBURY (Br.) (1803), 2 Moo. 
P. C. C. N. 5, 375, lL’. C. d ‘ii (1878) 

, — Combe v. Kdwards ’ 
A 108 ; Hackonochio.. Penzance (148 a o AP : bel 

» ‘ v. DUO, ° 
RC Lee 4 opaed S57, 1 An to (3) Consd. Voysey ». 
Noble, Noble ». Voysey (1871), L. R._3 P. C. 357. Hota, 
Merriman v. Williams (1882), 7 App. Siecle HAREM haters. 

entd. Puncy v. Jowett (1863), 1 Now Rep. 488 ie tig v3 i 
v, Bennett (Firat Appeal) (i870), L. Re 4 1. CG. 8 05 
Sheppard v. Bennett ( nd Appeal) (1671), L R41. 
$71; Jenkins v. Cook (1875), 1 1. UD. 80. 


(2) The 
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Sect. 10.—Censures or punishmenis: Sub-sects. 2, 
3 & 4.) 
1597. — ———,|—MACKONOCHIE v. PENZANCE 


(LoRD), No. 16, ante. 
In respect of particular offences.|—See 
specific Sects, passim. 

-—--_— By bishop in exercise of visitatorial powers.]| 
— See Part ILI., Sect. 5, sub-sect. 2, 16., ante. 

1598. Condemnation in costs.|—— WESTON v. HAND 
(1733), Return of Appeals before the High Court of 
Delegates, No. 154 (Parliamentary Papers 109, 
April 8, 1868), cited 4 Q. B.D. at p. 717. 

Aun ealion :-~ Refd. Martin», Mackonochie (1879), 4 Q. B.D. 





1598. — —.]|—WILcox v. Wirt (1833), Return 
of Appeals before the High Court of Delegates, 
No. 192 (Parliamentary Papers 199, April 3, 
TSOR), 

Annotation — Wentd. Trower v. Tlurst (1817), 4 Notes of 

Cases, 160. 

- ----,| ~-See, alsuv, Nos, 1402, 1504, 1596, ante. 

1600. Duration of monition.| - (1) Monitions in 
a criminal suit under Church Discipline Act, 1810 
(c. 80), against a clerk in orders, though general 
in terms & admonishing deft. to abstain for the 
future from the like offences to those the ct. at. 
the hearing pronounced him to have coinmitted, 
are not to be regarded as forvidding him under pain 
of being prenouneed in contempt to resort at any 


| 
| 
| 
: 


ECCLESIASTICAL LAW. 


monition.—_HAMERTON v. HAMERTON (1827), 1 
Hag. Ecc. 23; 162 K. R. 493. 


Annotations :—Refd. Mackonochie +t. Penzance (1881), 6 
App. Cas. 424. entd. Bailey v. Bailey (1884), 50 L. T. 


1608. Punished by suspension.|—.JONES v. 
Banaor (Br.) (1671), Return of Appeals before 
the High Court of Delegates, No. 63 (Parliamentary 
Papers 199, April 3, 1868), cited in 3 Q. B. D. at 

771. 


Annotation :-—Consd. Mackonochie v. Penzance (1881), 6 
App. Cus, 424. 





1604. ——— -——.]—MAnrtTIN tv. MACKONOCILIE, 
No. 2814, post. 
1605. —-—- ——~.]—Order of suspension ab 


officio el a beneficio decreed against a clerk in order, 
the perpetual curate of a chapel of ease to a parish 
church, for persistent contempt in disobeying a 
monition, issued to enforce obedience to an Order 
in Council made in an ecclesiastical cause, declaring 
illegal & pruhibiting the use & practice of certain 
rites & ceremonies, & vestments, in the services of 
the Chureh.— HERBERT v. Purcias (1872), I. R. 
4 P.O. 301: 9 Moo. PC. CG. NLS. 543 17 1 R. 
4334. 

cheats : Consd. Combe v. Edwards (1878), 3 2. D. 


Apprvd. Mackonochie v, Penzance (18810), & App. Cas, 
4241. Refd. Murtin cr. Mackonochie (1882), 72. 7). 94. 


1606. ——-- ------.|- M., a clerk, having been 


_ proceeded against. for offences against discipline, & 


1 
i 


time during his life to the practices from which he ; 


has been so admonished to abstain. 

2) Upon an application against a clerk in orders 
to enforce monitions by which he 
admonished to abstain in’ future from 
egal practices in the conduct. of Oivine Service, 
it appeared that in July, PS85, deit., a clerk in 


York, had been pronounced by the ct. to have, in - 


July, 1884, committed certain offences in matters 


monitions to abstain from the like offences, 
dated Dec. SL, 1885, & June 7, 1886, obedience to 
which it was sought to enforce, had been duly 
served on him on Jan. 2, PS86, & June 13, 1886, 
respectively; that, founded upon disobedience 
to the former of these two monitions, a decree of 


had been , 
certain | 


suspended as well as admonished to discontinue 
certain ritualistic practices, & having disobeyed 
the monition frequently, the et. sentenced him to 
three years’ suspension ab officin et bencficio. — 
MARTIN « MACKONOCHLE (L878), 42 0. PL 302. 
1607. -- Power of court.: —(1) In a 
criminal suit, articles, which charged the viear of 
aw parish with having offended against the laws 


: ‘ ecclesiastical by several iegal ceremonial acts & 
orders, holding a beneflee within the province of | 


observances during the celebration of divine service 
in his parish church, were daly proved, & deft. 


was ordered to file in the registry a declaration 
of ritual when officiating in his church: that two | 


stating whether he would in future abstain from 


' the matters set forth in the articles, with intimation 


suspension ab officio for six months had been - 


pronounced against him in the same suit. in Apr. 
ISS, & subsequently, the suspension having been 
disregarded, proceedings by way of significari? had 
been taken, under which he was imprisoned from 
May 4, 1887, to May 20 in that year: that. during 
al the dime between Aug. 7, PS86, & April 28, 1887, 
& between May 20, 1887, & Aug. 7, 1890, proceed- 


‘ months. 


—— 


ings in the temporal cts. were pending relative to | 
& In connection with the suit ; & that in Oct. 1800, | 


deft. when officiating in the church, repeated some 


the hearing. The application to onforee the 
monitions was made on Apr. 9, ISML s & there was 


deft. between May 20, 1887, & Oct. 10, 1890 :— 
Held: having regard to the time which had 
elapsed since the expiration of the sentence of 
suspension, the application ought not to be granted. 
~- HAKEs ¢. Cox, [1802] P. 110. 


qQ. iB. 
no evidence before the et. as to the conduct of | 


that should he repeat the same & not abstain 
therefrom, the et. would proceed as by law directed. 
Deft. did not. He any such delaration, & afterwards 
repeated certain of the matters set. forth ino the 
articles. On proof of the repetition of the last- 
mentioned matters, the et. on motion by the pro- 
inoter & without fresh articles being exhibited, 
suspended deft. ab officio el a bencficio for six 
Afterwards the promoter) proved by 
aflidavit. (hat deft.. subsequently to the date of the 
sentence of suspension, had officiated in his parish 
church & had repeated certain of the matters 
before complained of, & moved the et. to enforce 
the sentence of suspersion. 

Before the motion was disposed of the Q. B.D. 


, prohibited the Dean of Arches from enforcing a 
of the offences he had been pronounced guilty of at: | 


decree of suspension, in a sinular case. The Dean 
of Arches, in deference to the decision of the 
D., though strongly dissenting from it, 
ordered the motion to stand over :—Held : (2) the 
facts of the present case being similar, the judgment 


~ must be followed, but the authority of decided 


1601. Disobedience to monition -- What amounts : 


to.| —MARTIN vt. MACKONOCHIEF, No. 2814, posi, 

i When party pronounced contu- 
macious.|--—When no sufficient cause is shown for 
neglecting to comply with a monition personally 
served, a party may. at once, be pronounced 
contumacious : but aliler, for a mere informality 


Py Pre 
e 


er ene on 


cases & the established practice of the ct. showed 
that. the sentence, the execution of which, the 
Q. B.D. had prohibited, was within the jJurir- 
diction of the ct. 3; the Q. B.D. had exceeded their 
jurisdiction in reviewing decisions of the Privy 
Council; the Q. B. PD. had no power to interfere 
with the Ct. of Arches by way of prohibition in a 
matter over which the Ct. of Arches had juris- 
diction. & the ancient practice of the Ecclesiastical 
Cts. showed that a monition did prolong the juris- 


if he has virtually obeyed, or is ready to obey, the | diction of the ct. so as to warrant punishment, for 


Part LV.—EcciesiastTicaL Courts. 


w repelition of the offence, as for contumacy.— 
COMBE tv. Eywarps (1878), 3 P. D. 1033; 42 0. 2. 
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‘A priest in JTIoly Orders, without preferment, 


820: sub nom. COOMBE vt. Enwarpa, 39 L. T. 295. 
ainnotation :—_As to (2) Expld. Martin rv. Mackonochie (1879), 
4Q. B. D. 697. 


1608, —-—— ——-.]——-Mackonoculé rt. PENZANCE 
(LORD), No. 16, anile. 
1609. Visitatorial 


Archbishop.| —Hlicains =r. 


——na we ee ee ee 


jurisdiction of 
PUBLIN (ARCHREP.) 


(1719), Return of Appeals before the High Court of | 
Delegates, p. 66. No. 136 (Parliamentary Papers | 


199, April 3, 1868), cited £Q. B.D. at p. 729. 
-{nnotations :---Consd. Combe r, Edwards (1878), 3 P. 1. 103, 
d. Mackonochie vt. Penzance (1881), 6 App. Cas. 424. 
1610. Punished by excommunication. |-- 

CHAMRERLAYNE t. HEWrETSON (1696), Return of 
Appeals before the High Court of Delegates, p. 17. 
No. 100 (Parliamentary Papers 199, April 3. 1868), 
cited 4 Q. B.D. at p. 720. 





Annotations >» --Refd. Combe t. Edwards (1878), 42 J. 2b... 
820; Martin tr. Mackonochiv (1879), 4 Q. B.D. 607. 
1611. --—-— Punished by deprivation.) Oxronp 


(Br.) «. THiniy, No. 2071, post. 

1612. Application to enforce monition - 
Locus standi of complainant -Removal from parish 
before hearing. | 

1613. - - 
Cox, No. 1600, aiir. 


Effect of delay.: 


he oon mene 


SUB-SECT. -~ INHIBITION UNDER PUuURLEIC 
Worse ReEGunation ACT, [S74 (¢. 85). 
See, generally, Scet. WY, sub-sect. 2. B., andle. 
In respect of particular offences.| --See specifle 
Seets. passin. 


eS tee ee ee 


SUB-SECT. 1.0 -SUSPENSION, 

1614, Nature of punishment General rule.. 
(1) Where a beneficed clergyman charged with an 
offence by report. of comers. under Church Discipline 
Act, 1810 (ce. 86), 8. 5. consents, under sect. 6, to 
abide the judgment. of the bishop without further 
proceedings, & is thereupon sentenced to suspension 
from the funetions & emohuments of his offiee for 
a term of years, the bishop may lawfully make it. 
a part of such sentence that, when the term expires, 
the suspended party shall produce a certificate of 
his good behaviour during such term, under the 
hands of three beneficed clergymen in his vicinity, 
such certificate to be approved of by the bishop 
before the suspension be taken off; & that the 
suspension shall) continue, notwithstanding the 
expiration of the term, until such approval, 

(2) Suspension may be of several kinds 3) it way 
be for a limited time, or it may be unqualified in 
its duration. If it is suspension for ever, it takes 
the name of deprivation + they are ejusdem generis. 
As to the bishop taking it for granted at the end of 
the tine of his suspension that. during that time he 
had conducted himself well. it is improper to expect 
the bishop to assume anything of the kind, & yet 
if appet. has not done so, he is unfit to resume his 
duties in the parish. The added condition seems 
to me most reasonable, & when appect. submitted 
himself to this particular jurisdiction, he was 
bound to know that he was taking the case out of 
the rules of the general law (CoLmmipGe, J.). - 
Er p. Rost (1852). 18 Q. B. T5213; 214. J. Q. B. 
339; 195. T. O.S. 183; 165. P. 4065, 37 Jur. 
180; 11S E. BR. 284. 
ainnotations :-- tate (1) Consd. Martin r. Machonochic (ai%), 

4Q4.B.0. 697. Asto (2) Consd. Cumbe c. Edwards (257%), 

31.0. 105. : 

1615. —-— Defendant without preferment., -- 


LIDDELL «. DBisAt.. No. 1125, ale. | 
LAKES a. | 


having been convicted at a quarter scssions of 
attempting a nameless offence, was subsequently 
article’ against, « a sentence was prayed against 
him of degradation. That prayer was refused, 
but a sentence of unlimited suspension was 
pronounced. — CLARKE rr. H-—— (1846), 1 Rob. 
Keel. 377; 163 E.R. 1072s) sub nom. CLARKE tv. 
LeatucotTr, 4 Notes of Cases, 321. 

1616. When inflicted --To compel appearance.| 
- Hancock ¢. Bomen (1692), Return of Appeals 
hefore the High Court of Delegates, No. 99 (Parlias 
mentary Papers 109, April 3, 1868), cited in 3 


‘PL De atp. Li. 


.{nnotations : —Consd. Combe vr. Kdwards (1878), 3 PL D. 
103; Mackonochic r. Penzance (1881), 6 App. Cas. 424, 
1617. ---— Disobedience to order of ecclesiastical 

court.| -HTAnr ov. CAREY (undated), Return of 

Appeals before the High Court of Delegates, No. 

o8 (Parliamentary Papers 100, April 3, 1868), 

cited in $ PLD. at p. 110, 

etnnotation ¢—-Consd. Combe v. Edwards (1878), 3 oP. D. 103. 
1618. - --.| (i) The ordinary sentence of 

deprivation in use in the ccclesiastical ets. is not 

limited to the particular preferment or benefice 
stated in the articles to be held by resp., but 
extends to all ecclesiastical promotions within the 
jurisdiction held by resp. at the time that sentence 


: is pronounced. 


1 
Arches to 


2) It is contrary to the practice of the Ct. of 
pronounce a sentence” of perpetual 


‘ suspension from the performance of Divine Service 
against a resp. who holds a benetice of which the 


et. has jurisdiction to deprive him. 


The articles 


in a criminal suit by letters of request under 
-) Church Discipline Act, 1840 (e. 8&6), contained 


allegations charging that resp. was perpetual 


. curate of the parish of A., in the diocese of London, 


& that he had within two years of the institution of 


— the suit comunitted, repeated & aggravated offences 


against the laws ecclesiastical in matters of ritual 


whilst officiating in the performance of Divine 


Service in Che parish church of A. At the hearing 
of the suit the above-mentioned allegations were 
held to be proved, & the OMeial Principal, in his 
diseretion, condemned resp. in costs, but refused to 
pronounce any sentence of deprivation or canonical 
punishment. The promoter appealed, & the 
appeal having been allowed, the Queen in Council 
remitted the cause, with an intimation that resp, 
ought to be canonically punished. After the cause 
had been so remitted, but before the terms of the 
remission had been complied with, resp. resigned 
the perpetual curacy of A. & was instituted to the 
incumbency of P. in the diocese of London. On 
the cause subsequently coming on for sentence, 
the Official Principal of the Ct. of Arches pro 
nounced sentence depriving resp. of all nee ies 
astical promotions within the province of Canter- 
bury of which he was possessed when the sentence 
was pronounced & of all the ecclesiastical emolu- 
ments thereto belonging. — MARTIN vo MACKOND- 

CHIE (1883)8 1.0. 1915 47 0. 1.5673 previous 

proceed ug (1482), 7 J’. D. 1, DP. CO. 

1619. - — - Offences committed after commence- 
ment of sult.;-—-PULLEN v. CLEWiK (1681), 1 Lag. 
Kec. App. B. 2; 162 1. RR. 790 3 sub nom. CLEWER 
t. PULLEN, Return of Appeals before the High 
Court of Delegates, No. 70 (Parliamentary Papers 
19Y, April 3, 186%). 

Annefationa: Consd. Combe r, Kdwards (157%), 3 2. D. 103 ; 
Se ARI Ge : } vere 4 wordy: ya ; N ‘Ombe v. 
Le vay, aa as al. « Martin ov. Mackouo- 

- Disobedience to monition.; --Sce Nos. 1607~ 

165133, avde. 
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Sect. 10.—Censures or punishments: Sub-secis. 4, 
5,0 & 7, A.) 

——— In respect of particular offences.|—Sce 
specific Sects. passim. 

By bishop in exercise of visitatorial powers.| 
—Sce Part I1I., Sect. 5, sub-sect. 2, E., ante. 

1620. Condemnation in costs.|—Muaa v. LEY 
(1709), Return of Appeals before the High Court 
of Delegates, p. 60, No. 124 (Parliamentary Papers 
100, April 3, 1868). 








1621. J—Beunry v. Norwicu (Bre.), No. 
1465, ante. 
1622. Whether suspension relaxed while 





costs unpaid.|—Part of the sentence in a criminal 

suib was a condemnation in costs. ‘The sentence 

was signed in Keb. 1846. In Apr. 1846, the pro- 
moter died without having been paid the costs. 

In May, 1846, administration was taken out 

to his estate but no steps were taken to obtain 

payment of the costs till Nov. 1847 :—Held: the 
right to enforce payment was not lost by the delay, 

& deft. was not entitled to be dismissed till he 

could show he had complied with the whole 

sentence & paid the costs.— Bkookkes v. CRESSWELL 

(1848), ] Rob. Keel. 606, 611; 6 Notes of Cases, 

2583 12 Jur. 6605 163 Je. R. 1151, 1153. 

1623. Conditionalsentence Production of certifi- 
cate of good behaviour before expiry.|-—JickEs 2. 
Hivpprsrornp (1784), 1 Phillim. 278, n.; 161 
K. 1. 98st. 

Annotationa: Consd, Saunder vr. Davies (1822), 1 Add. 291. 
Refd. kurder +. Langley (1642), 1 Notas of Cases, 542. 
1624, - - - -s} --Watson ev. THore (1811), 1 

Phillim. 260; 161 1. A. OS]. 

Annotation :-—-Reld. erp. Rose (1852), 18 Q BB. 751, 

1625. —-- »| -SAUNDER 1 DAVIES (1822), 
1 Add. 291; 162 KB. RR. 102. 
ahah ca * Consd. Sanders v, Head (1843), 3 Curt. at 


d. Trower». Hurst (1815), 4 Notes of Cuseos, 42. entd. 
Bonwell ¢. London (Lord Bp.) (USGL), 14 Moo, P.O. CL Soo. 





eee 


1626. - --- -~- Summary sentence by bishop — 
Under Church Discipline Act, 1840 (c. 86).|— Mr 
pe Rost, No. 1014, ante. 


1627. . ---~ Filing of affidavit— Subsequent un- 


ee ee ee er ere eee 


ECCLESIASTICAL LAW. 


357; 161L.T. 0.8.41; 14 J.P. 637; 14 Jur. 692 ; 


llr atl Pindor v. Barr (1854), 4 E. & B. 10 
“Apprvd. Morria e- Ogden (1869), L. BR. 4 C.'P. 687 Boned: 


Re Thakeham Sequestration Moneys (1871), L. R. 12 E 


494; Baylis v. London Bp., [1913] 1 Ch. 127. 
Combe v. Edwards (1878), 3 P. D. 103. 
1629. ———-- Right to appoint parish officers. 





——PINDER v. BARR, No. 929, ante. 

1630. ——_— ——— Deprivation of profits.|—Mornis 
v. OGDEN, No. 2604, post. 

1631. Disobedience to sentence—-Punished by 
proceedings for contempt.]—— A beneficed clergy- 
man, having been suspended for three years & 
further, until he exhibited a certificate of good 
conduct, & having resumed on the expiration of 
the term his clerical duties without exhibiting such 
certificate pronounced in contempt, & the contempt 
decreed to be signified.— LINCOLN (LORD BP.) v. 
Day -(1849), 1 Rob. Eccl. 724; 7 Notes of Cases, 
1; 163 KB. R. 1192. 

Annotations :—--Consd. Martin v. Mackonochie (1879), 4 
Q. 1. D). 697, d. Ftc Serjeant vv. Dale, Ar np. Dale, Fe 
Perkins » Enraght, Exp. Knraght (1881), 43 L. T. 760. 
Mentd. Brookes v. Cresswell (1846), 4 Notes of Cases, 429 ; 
Diteher ». Denison (1857), 11 Moo. D.C. C. 325; London 
Bp. v. Bonwell (1860), 6 Jur. N.S. 709. 


1632. ——.|j--Cox v. JIAkrs, No. 1721, 
post, 





SUB-SECT. 5.--DEPRIVATION. 
1633. Power to inflict.|—-ALLEN v. Nasi (1637), 
W. Jo. 303; 2 Roll. Abr. 219; 82 1. R. 206. 


alnnotations :---Consd. Combe r Ve lu Bere (1881), 6 PLD, 
157. Refd. Philips x. Bury (1694), Holt, K. B. 715. 


--- ~ By Arches Court -Without bishop.|—-Sce 
Nos. 1100-1102, ante, No, 2717, post. 

——— By Archbishop.| See Nos. 99, 113, ane. 

---—— By bishop in exercise of visitatorial powers. | 
-~-See No. 183, candle. 

When Iinflicted---In respect of particular offences. | 


/ —See specific Sects. pasate. 


1634. Declaratory sentence—-Necessity —Failure 


, to read 39 Articles.| —(1) Although the patron be 
‘party to a suit, in which declaratory sentence 


conditional sentence--- Validity.)} —ComBpr vr. Dis La - 


Bene, No. 1518, aule. 

Termination of sentence- -On production of 
cortificate of good behaviour.|- See Nos. 1614, 1025- 
1O2h, ante. 

1628. Effect of sentence --Vacation of benefice.| 
—A sequestration issued, on a judgment of this 


ct, aguinst a beneficed clergyman: if was pub- . 


lished & the sequestrator centered into receipt of 
the profits of the benefice. Subsequently deft., 
by proceedings under Church Discipline Act, 1840 
(c. SC), was suspended from all exercise of his office, 
& from receiving the fruits of his benefice, for 
vighteen months. 
tion on this sentence, to a different. sequestrator, 


The bishop issucd a sequestra- | | quare impedit 


which was published ; the judgment debt for which | 


the first. sequestration had issued being still un- 
satistied. 
show cause why he should not pay pltf. at whose 
suit: the first request ration issued, the profits of the 
benefice received :—Jleld : . the suspension, for the 


On a rue calling upon the bishop to - 


time of its endurance, operated in respect of : 


perception of the profits, as amotion would have 
done, not only against the clerk, but against his 
creditors, & the rule was discharged as to the 
profits received after the second sequestration was 
published.—-BUNTER tt. CRESSWELL (1850), 14 
Q. 1B. 825; 4 New Mag. Cas. 1543 19 1. J. Q. B. 


PART 1V. SECT. 


10, 'BUB-SECT. 5. 


before the bishop is had, to deprive the parson for 
not reading the Articles, yet no Japse shall incur 
without notice of not reading the Articles given 
to the patron by the Ordinary, & such notice 
ought to be given by the Ordinary, & should be 


i certain & particular. 


(2) kor not reading the Articles, the church is 
void presently, by 13 Eliz., c. 12, without any 
declaratory sentence. 

(3) If the Queen, in her letters patent of pre- 
sentation, mistakes her title, such presentation 
is void. In such cases, although the bishop admits, 
institutes, & inducts the incumbent, yet the church 
remains void, & the rightful patron is not put to 


(4) If a common person usurps upon the King, 
& his clerk is admitted, instituted, & inducted, the 
King is put to a quare impedit. But a common 
person by double or treble usurpation, by several 
persons, docs not gain the inheritance of the 
advowson out of the King. 

(®) Plenarty by collation doves not put him*who 
has title to present out of possession, yet it will 
put. him who has title to collate out of possession. 
—-GREEN'S CasE (1002), 6 Co. Rep. 29a; 77 E.R. 
205; aub nom. GRENDIT vt. BAKER, Yelv. 73; sud 
nom. BAKER t. BRENT & ROBINSON, Cro. Eliz. 679. 
«tnnotations ---43 to (1) Rela. Hill +. Boomer (1679), 2 

Show. 52. As to (3) Consd. Tufton vr. Tomple (1666), 


_— ee 


t. Puwer fo inflicl-—By Mitre Court ef Armagh.}—CLoGnsr's Cask (1822), Annual Register.—IR, 
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Vaugh. 1. Refd. Hunston v. Cocket (1610), Cro. Jac. 

252; KR.» Zakar (1615), 3 Bulst. 88; Osscries Bp. Case 

alm. 22; RK. v. Cauterbtrry, Archbp. (1634), 

354. As to (4) Consd. Tuftun v. Templo (1666), 

‘ Hitcham & GQlover’s Case (1617), 2 

meP: 6; Elvis v. York, Archbp., Taylor k Bishop 

315; Browne v. Spenco (1663), 1 Sid. 163. 

d. Tufton v. oe (1666), Vaugh. 1}. 

venerally, Mentd. A.-G. v. Windsor (Dean & Canons) (1860), 
30 L. J. Ch. 529. 

1635. Extent of punishment—Not limited to 
particular preferment.}— MARTIN v. MACKONOCHIE, 
No. 1618, ante. 

1636. Condemnation in costs.|-—JacKson v. MuGa 
(1674), Return of Appeals before the High Court 
of Delegates, p. 27, No. 59 (Parliamentary Papers 
199, April 3, 1868). 

1637. Disobedience to sentence—Punished by 
proceedings for contempt.|—-AsTiLL v. BicKLES 
(1602), cited 6 App. Cas. at p. 434. 

Annotation :—Consd. Mackonochie t. Penzanco (1881), 6 

App. Cas. 424. 


(1620), P 
Cro. Car. 


é 
t 
! 


=, ee 


~~ owe 


1638. Effect of punishment.]—A sentence of : 


deprivation quia meré laicus, docs not make 
Inarriage, or any spiritual act done by the parson, 
void; not even a lease made by him, & confirmed 
by the patron & Ordinary. --CosTanp vt. WINDER 
(1600), Cro. Kliz, 775 5; 78 16. 1. 1005. 

wlunolation --—Refd. HK. v. Millis (1841), 10 Cl & Fin. 534. 


ee i oi 


Sub-sEcT. 6.—DEPOSITION UNDER CLEKGY 
DiscipLinE Acr, 1802 (c. 32). 
Sce Sect. 9, sub-sect. J, L., ante. 


enereeertontiamed - --eeetteectie 


Lod 


SuUB-suCT. 7.—IEXCOMMUNICATION, 
A. In General. 
1639. Defined.'--Kime ov. Wickes, 
ante. 
1640. Whether declaratory sentence condition 


No. 


. 
oo nT 
a ee ee ee we 
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1645. — - ——— At time of citation./— (1) A 
writ de excommunicato capicndo stated that deft. 
was excommunicated in a cause of ‘‘ defamation & 
slander mercly spiritual ’’ :—Held: sufficient. 

(2) If the sentence of the greater, instead of the 
lesser, excommunication be pronounced, it is only 
a ground of appeal: but this ct. will not quash a 
writ de ercommunicato capiendo for that objection. 

(3) It is not necessary that deft. should be 
resident in the diocese at the time of the excome 
munication ; it is suflicient if he were there at the 
time of the citation. —R. r+. Payton (1797), 7 
Term Rep. 1533 101 1. BR. 006. 
winnotation :—As to (2) Reld. Martin vr. Mackonochie (1870) 

4Q. 3B. UD. 697. 

1646. -—-- Bishop.| —(1) A bishop may be ex- 
communicated & an exrcommiunicalo caprendo lies 
against. him. 

(2) A writ of eccommunicalo capicndo reciting 
that the party was condemned in costs ie quodam 
negolio officit sive correctionis is bad for uncertainty. 
—-R.v. WATSON (1702), 2 Ld. Raym., 8173; 92 1, Lt. 
453 sub nom. WATSON'S Cast, 7 Mod. Rep. 1173 
sub nom. Lucy vt. St. Davin's (Br.). 7 Mod. Rep. 
563 Brod. & [. 332. 

Annotations :—.A8 to (2) Refd. RK. vr. Dugger (1822),3 Bo & Ald. 


701. Meiers Mentd. It. v. Hewitt (1837), 6 Ad. & El. 
ja47,n.3 Ree. Baines (1841), 60.20.0085 dry. Cox (1887), 
20 Q. BKB.) 1. 


1647. Certificate of excommunication -By whom 
made.|-- (1) An excommunication must be certitied 
by the bishop, & not by his official or commissary, 
for the bishop is the immediate officer to the et. ; 
& none shall certify an excommunication whereby 
any shall be disabled, but he to whom the ct. may 
write to absolve the party excommunicated. 

(2) A certificate directed to a particular et. & 


(in a particular manner, shall not) be extended 


ld, : 


precedent.|—Co Li v. COLL (1751), cited 1 Lae, | 


jU3; J61 E.R. 217. 

Annotations :---Folld. Scrimshire oo». Serinshire 
Hag. Con. 305. NF. Grant +. Grant (1744), 1 
Consd. Mastin ». Mscutt. (1541), 2 Curt. 692. 
Titchmarsh v. Chapman (1844), 3 Curt. 840, 
1641. J-~-It is the constant practice in 

Kcclesiastical Cts. to repel the testimony of persons 

present at clandestine marriages till they have 

been absolved. Persons present at such marriages 
are excommunicated tpsy facto, & in our ets. it 
is not thought necessary to have a declaratory 
sentence of an excommunication ipso facto. for 
the ct. can ez officio take notice of it (Sm Ek. 

SIMPSON).—SCRIMSHIRE v. SCRIMSHINE (1792) 2 

lag. Con. 395; 161 EK. RR. 782. 

Annotations :— Consd. Mastin o. Execott (1841), 20 Curt. 
692. Refd. Titchmarsh v. Chapman (1844), 3 Curt. 
840. Mentd. Harford v. Morris (1776), 2 Hug. Con. 425; 
Middleton rv. Januverin (1802), 2 Hag. Con. 437; Kuding 
vw. Smith (1821), 2 Hag. Con. 371; Rev. Millis (1841), 10 
GC). & Fin. $34; Connelly v. Counelly (1850), 2 ob, Mee. 
201; Shmonin atid called Mallac) v. Mallac (1560), 
2sw. & Tr. 67; Brook vr. Brook (1361), 9 H. L. Cas. 193; 
sottomayer v. De Barros (1879), 5 BP. oD. 945) Ogden v, 
Ogden, (1908) P. 46; Mitford oc. Mitford, (1923) bP. 130. 
1642. oj — TirciiaansH v. CHAPMAS, No. 

1186, ante. 


(1752), 
Lee, Se, 








further. 

(3) The certificate ought not to be general, but 
ought to show the specialty of the cause for which 
the party is excommunicated, 

(4) The bishop must certify that) whieh hath 


' been sentenced in his own et. & not in another ct. 


) ! 
« 


Reid. 


1643. Who can be excommunicated—Farty out- | 
Side diocese.|—A bishop can only excommunicate - 


& person within his diocese, though for purposes of 
ordination he is bishop for all England (WHITE- 


LOCK, J.).— Brown's Case (1626), Benl. 200; 73 | ae 


E. R. 1057. 


(5) If the bishop makes a certificate, & dies 
before it be received, it is a nullity; bat his 
successor ought to certify. 

(6) Lf the bishop is ae remolis agendis, the vicar- 
veneral may certify an excommunication 3 a bishop 
may certify after clection & before consecration. ~ 
TROLLOR'S Case (1608), 5 Co. Rep. 68 as 7716, RR. 
O77. 

Annotations: -Cencrally, Mentd. Ror. Vill (1701), 128 Mod. 
Rep. o473 Lucy vy. st. Duvid’s, Bp. (1702), 7 Mad. Rep, 
565 Keerett re Everct@ & MeCullum, (L910) 2. 298, 

1648. --- Form -Suficlency of contents.| -~- 
Tronnoms Cas“, No. 1647, ante. 

1649. Appeal---Greater sentence 
Jesser.. -}t. vu. Payton, No. 1645, anle. 

1650. Absolution of excommunication -- By 
Aichbishop Must be on appeal.)---ABUKGAVENNY 
(Lorp) s Kpwanps (1605), Moore, K. 8.77535 72 
IK. HK. S08, 


instead of 


1651. - - - Of one or two excommunications — 
No absolution of other.! -PowiLrn vw. LAuMAN 
(1616), Moore, K. 8. $493; 72 I. RR. 947. 

1652. ——- Necessity for notice of writ.j-— 
Bonatne’s Casi (1809), 16 Ves. $4635 3S EK. ht. 
1015, dC. 

1653. -- -- By prohibition., ---If aman be excom- 


‘ municated, a prohibition shall assoile him (Hort, 


1644. ——— —---.;—An inhabitant of Yorkshire | 
| party - Refusal to obey ultra vires order.) --(1) An 


was excommunicated in Worcester diocese. — 


WILLIMOT v. WORCESTER (CHANCELLOR) (1700), HL. ; 
. judge of the ecclesiastical ct. who excommunicates 


Mod. Rep. 83 ; 88 E. RK. v9. 


(. J.).---ANON. (1690), 12 Mod. Rep, Jibs 88 EB. RK. 
1654. Liability of judge for excommunicating 


action on the case may be maintained against a 
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Sect. 10.—Censures of qunishmonts: Sub-sect. 17, 
Ax, B.& C.: sub-aect. 8, A. & B. (a) & (b).) 


a party for refusing to obey an order which the 
ct. has not, authority to make, or where the party 


ECCLESIASTICAL Law. 


cation of cause.j——(1) The cause of excommunica- 
tion must be particularly specified, not only in 
the significavil, but in the writ of excommuntcato 
capiendo. 





has not been peeviouey served with a citation or 
monition, nor had due notice of the order. 

(2) The practice of the ccclesiastical ct. is matter 
of fact. to be proved by evidence, & left to the jury. 
—BEAURAIN v. Scorr (1812), 3 Camp. 388, N. P. 


Annotations :- -Aa to (1) Consd. Wood ». Wouad (1874)» 
1. h. 9 Exch. 190. Refd. Dicas v. Brongham (13833); 
OC. & PP. 249; .-Q KB. 


Houlden vr. Smith (1850) 19 L. J 
170; Foster v. Dodd (1867), 8 B. & S. 812, 


1655. —---- Party cited by void citation.) — 
ACKERLEY v. PARKINSON, No. 229, ande. 


B. Signification of Offence. 

1656. Form of significavit---Sufficiency of con- 
tents- Necessity for statement of residence within 
diocese. | ~--BEAMOUNT’S CASE (1597), Moore, K. B. 
407; 721. R. 701. 

1657. —-- - Necessity for showing some 
cause required by 5 Eliz. c. 23.) On an excom- 
municalo capiendo if the significavit doves not show 
yomne Of the causes required by $ Eliz, c. 28, 
the King’s Bench, on habeas corpus will quash 


ae Cast (1600), Cro. Car, 1065 70 I. RR. 
Aunotalions : Refd. ft. v. Fowler (1700), t La. OF, 
Mentd. Anon. (hus), 4 Med, Rep, Pie eye: a 
David's, Bp. (1702), 7 Mod. Rep. 56. 
1658. -- - -- © -- -} On an ercommnnicata 
capiendo for a contempt of et., if the sigqnifieavit to 
one of the CAUBCH mentioned in 5 Baz. e. 238, the 
party shall be discharged. Ro. & CopnrinarTron vy 
Onna Gen), Cro. Car, 108 3° 70 E.R. 774. 
elunotation : entd. Lucy v. St. david’ LE ae 
eth ne a ntd. Lucey vo St. Inavid's, Kp. (1702), 7 
1659, - - - Necessity for particular specifi- 
cation of cause.|- K.r. Fownen, No. 1667, post, 
Bias. -af +R. Larrisn (1733), 
2 Barn. K. B. 880, 8655 01 E.R. 533, 536, 


C. Writ de excommunicate capiendo. 

1661. Nature of writ.)-- An excommunicate 
capiendo iow Visvonticl writ) (VARNY, M.R.). -- 
ANON. (1730), Mos. 365 5 25 1. Re 442. 

1662. Necessity for opening of writ in court.: - 
The writs of evcommunicato capiendo must ‘be 
delivered openly in ct ANON, (1620), Cro. Jae. 
HOG. THB. IR, (8h, 


1663. . al- An evepnimunicata capiendo is 
void by 5 Vliz. ¢. 23, unless it: be returned into 
K. OB. & delivered: of record to the sheritt.—- 


PaAkKER's Casi (1040), Cro. Car, 582 5° 70 E.R, 
Tiad. 


1664. - -.J Roe. Congas (16638), 1 Sid. 1065 ; 
82K. R. 1084. 
alnnatation: -Consd. Dale's Case, rht’s Case is 

i" A ic nace aes Case, Rnraght’s Case (2SS1), 


1665. Stay of delivery by defendant- Issue of 
new writ.|--Where the writ) of ercononiunicato 
capicndo has. been opened & enrolled in K. B. & 
the delivery of it to the sherifl is stayed by deft. 
until the return is out, Chancery may issue a 
sevond. Sa, though the judge is made a party. 
& condemned in’ costs.— Roo Eyre (1748), 2 
ayer tie he R. ILLS. 
etrnotations > 2 Ror. Make (1832), 2 Nev, & . 

312. Mentd. kh. r. Lhiugcer tins BW AML ae 

1666. Validity of writ Defects in form—Mis- 
nomer.! -- Misnomer cannot be pleaded to the writ 
of exrcommeuniwata capiendo.-- BONNEFIELD'S CASE 
(1670), 1 Mod. Rep. 70; 868 E.R. 738. 


1667. Necessity for particular specifi- 


eM pee tame 


: 
| 
| 
| 
| 
| 
| 
| 


| returned.-—-h. or. 
(3505 ) Stra. 435; 88 E.R. 760. 
Chancery does not. show that the writ. issued for: 


ome eee te 


no oe — 


(2) Excommunicato capiendo pro quibrisdam 
cuusis subtractionia decimarum sive aliorum jyurvum 
ecclesiasticoram quashed for uncertainty.-R. v. 
Fow er (1700), 12 Mod. Rep. 418; 1] Salk. 293, 
350; Iortes. Rep. 243; Holt. K. B. 334; 1 Ld. 
Raym. 586, 618; 88 E. R. 1421. 

Annotations :-—As to (1) Consd. R. 2. Dugger (1822), 1 Dow. & 
Ry. K. B. 460. da to (2) Distd. R. or. Turfoot (17356), 
Lee temp. Hard. 314; Trebec v. Keith (1742), 2 Atk. 498. 

nsd. R. v. Payton (1797), 7 Term Rep, 153. Refd. Lucy 

v. St. David's, Bp. (1702), 7 Mod, Rep. 46; TN. ov. Baines 

(1840), 12 Ad. & El. 210. Generally, ad. R. r. Watson 

(1702), 2 Ld. Raym. 817; H.r. Kyre (1746), 2 Stra. 1067. 

1668. ———.]-—A_ writ of excom- 
municalo cajiendo in the conjunctive, t.e. for 
subtraction of tithes & other ccclesiastical 
duties :—J/lcld: = yood.—-R. uv. Turroot (17386), 
Lac temp. Hard. 314; 95 KE. R. 208. 

1 











goeeee ee | --- Ho Watson, No. 

1646. ale. 
1670.- - —--- --—-.|-—-A writ of excom- 
municalo capienda for matters — ecclesiastical, 


‘ without stating them particularly, is bad.—H. r. 


the writ; but the excommunication continues, —— | BLOWER (L708), 11 Mod. Rep, 173; 88 E.R. 970. 


1671. ---—— --e| — The writ of exrcom- 
municato capiendo though opened by the Ct. of 
K. B. & delivered to the sheriff to execute, may, 
if it appear to have been issued erroneously or 
without just cause, be superseded before it is 
Tirekp (1717), 10 Mod. Rep. 


wlanotation --- Refd. Pale's Cusc, Enraght's Case (1881), 6 
Q. WL S76. 


1672. -- -- - Roe. MUNNERY (L718), 
1 Stra. 76; 03 16. R. oot. 
oe ect audh) jane 


1673. ----- -- -.' » t. Payron, No. 
1615, ante. 

74, ---- - --— Necessity for statement that 

crime of ecclesiastical cognisance.! --- 1( must 


appear in a writ of ereommunicata capienda that 
the crime was of ceclesiastical cognisanee. —R. vr. 
Haynes (1708), (1 Mod. Rep. 173; S88 BE. RR. O70. 
1675. -- -- ----- Necessity for statement that 
defendant resident in diocese.'!— Motion fo super- 
sede a writ of ercommunieato capiendo for want 
of addition, & because not said deft. was com- 
morant in the diovese. Ct. disallowed both the 
exceptions, but inclined to think that after the 
writ had been issued out of this ct. & then brought 
into K. RB. & there delivered to the sheriff, but not 
yet actually returned into K. B., this ct. on a plain 
error appearing, may supersede or quash it.-- 
Ror. Berrarp (1718), 1 PP. Wms. 436; 21 E.R. 
460. 
winnotation :~ Refd. Trebec ¢. Keith (1742), 2 AUK. 498, 
1676. - ---- Judge made party & con- 
demned in costs. - Ror. Eynk, No. 1665. ange. 
1677. - - Capias with penalty instead of 
simple capias..- If in an ¢creonmunicate a capias 
with a penalty issue, where it ought to be a capias 
only, the ct. will discharge the penalty but not 
abate the writ.---R.or. CANTUELL (1702), 7 Mod. 
Rep. 82.5 87 E.R. Ll0s ; sub nom. Ree. Sanoway, 
1 Salk. 204. : 
nee ---Mentd. Kt. r. Thorogeed (1840), 3 Per, & Dav. 


ae ee 


1678. Meee eee yr. pee *, re Rh. vt. CLARKE (1720), j 
Stra. 205; 03 E.R. all. 
1679. ---  ---— Absence of schedule. —-Pytr 


¢. FENDALL (1783), 1 Lee, 38h 3 lub RB. RR. Tt. 
1680. -- --- Irregularity published.;---Py1T v. 


Fexpanrn (1753). 1 Lee, $81; 161 B. R. 141. 


1681. Setting aside of writ--How application 
made.'—Superacdeas to a writ de excommunicato 


Part IV.—EccuEsiaAstTicaL CourRTs. 


capiendo denied, though the significavit was general 
& uncertain; the method was to proceed by 


habeas corpus. But an app ‘al being brought a . 


supersedeas was pranted.—R. r. SNELLER (1681), 
1 Vern. 24; 1 Eq. Cas, Abr. 4153 23 E.R. 279. 
1682, —-— -——.|-~ IT. taken on excommunicato 
capiendo cannot come into K. B. but by habeas 
corpus, & that not before the return of the process. 





KE. R. 261; sub nom. Lucy v. St. Davin's (Bp.), 
7 Mod. Rep. 56; Brod. & F. 332; sub nom. R. 
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sentence. Against that sentence deft. appealed. 
The Judicial Committee of the Privy Council 
affirmed the sentence of the Arches Ct. & remitted 
the cause. On a motion that the proceedings 
might aow go on “ according to the tenor of 
former acts,” & that the sentence of suspension 
might be republished :—//feld : the ct. would not 


I ‘ decree the republication of the sentence. 
—R. v. St. Davin's (Bp.) (1702), 1 Salk. 204: 91 | 


, WATSON, 2 Ld. Raym. 817; sub nom. WATSON'S — 


CAsE, 7 Mod. Rep. 117; 1 Salk. 106. 

Annotations :—Retd, Er p. Cox (1887), 20 Q. B.D. 1. Mentd. 
Ror. Duggen (1822), 5 B. & Ald. 791: Re. re. Hewitt (1837), 
G Ad. & El. 547, n.; RR. Baines (1841), 5 Jd. Pod, 


0. LANGLEY (18 


I must have all the facts before me as to the effect 
of the different dates, All I can do now is to decree 
that the proceedings go on according to the tenor 
of former acts (Sm Tl. JENNER Foust).— BURDER 
it), 21. T. O. S. 286. 

1694. -- — — Commencement of sentence. |---- 


‘ BuURDER tt. LANGLEY, No. 16038, ale. 


1683. —-~- Before return.} —R. vr. Sr. Davin's . 
(Be.), No. 1682, anle. 

1684, —-.. —-—- ]-—R. v. THRED, No. 1071, ante. 

1685, ——.- --- -—.)-—R. rv. Berrarp, No. 1675, - 
ante. 

1686. —-—- ----.' -R. rv. Buackarave (1727), _ 
] Barn. K. B. 38; 91 KF. R. 26, 

1687. -—-— After return.|- (1) This et. cannot 


do anything after the return of the writ: of ereom- . 


municalo capiendo is out, for K. B. has the cognis- 


ance, for it can compel the sheriff to return it, & 


the application to quash it must. be there. 


(2) If the writ) had issued in the vacation, & 


had not. been yet. returnable, this ct. would have 

given relief, & discharged the person out. of cus- 

tody (Lorn Hanrpwickr, (.).--Bhao op. LIvr.e 

(1747), 3 Atk. 4793 20 1. R. 1075. 

atnnotation 
My. & Cr. 250. 
1688. ----— 

Kx p. CHEVELEY (1772), Dick. 473 5; 21 1. RR. 353. 
1689. Escape after committal under writ--- 


Issue of new writ.|-— If a person committed on an | 


excommunicala capiendo escape, a new writ shall 
issue. if the sherit? has not returned the old writ, 


or the party been removed by hubeas corpus. ~ , 


R.v«. Bann (1708), 6 Mod. Rep. 78 3 ST He. A. 836. 
1690. - Liability of gaoler.; R.ov. JLLING 
(1713), Gibb. $5; 038 EK. R. 268, 


me ee ee 


Sun-skcr. 8.—-ENFORCEMENT OF SENTENCES, 
DECREES AND ORDERS. 
A. In General, 

1691. Condition precedent --Service of order.! - 
Whatever is to be done personally by the party 
principal in the cause requires, In strictness, a 
versonal service of the notice, or decree, for dying 
it, upon the party principal. Hence, the service 
of a decree for answers upon the proctor will not 
justify the ct. in putting the principal in contempt, 
if those answers are not brought in.— DURANT v. 
DURANT (1822), 1 Add. 1145 162 E.R. 40. 
Annotation :-—Mentd. Swift r. Swift (1832), 4 Hag. Eee, 139. 

1692. Successful party in contempt of Court of 
King’s Bench.:!-—The ct. will not withhold the 
enforcement of its order, by reason that the 
party obtaining such order is in contempt of the 
Ct. of K. B., & is resident out of the country, in 
order to evade the process of that ct.-—-GREENHILL 
. GREENHILL (1836), 1 Curt. 462 5; 163 E. 2%. 162. 
Annotations :-—Apld. Moree cr. Morse (1846), 5 Notes of Cases, 

49. Mentd. Hope r. Hope (1554), 15 Jur. 1086, 

1693. Appeal—Confirmation of sentence—Re- 
publication. -—In a suit for brawling in the parish 
church deft. was sentenced by the Arches ('t. of 
Canterbury to suspension from his clerical duties 
for a period of eight calendar months, td be com- 
puted from the time of the publication of the 


J long VOL. XxX. 


Generally, Retd. Foot r. Collins (£836), 1 


Costs---Applicant unsuccessful.|-— - 
. three delegates -Significavit by two.| -(1) A writ 


1695. In temporal courts —Judicial “rama Pa 
The Cts. of Common Law will give credit to tho 
sentences of the Spiritual Cts. in matters wherein 
the latter have conusance.--— PHILLIPS v. CRAWLY 


(18073), L Freem. K. B. 835 8) 1. 1. OL, 


1696. ----— -——.]-—-A temporal ct. will always 


| give credit to the judicial acts of a spiritual one. - 


WYNDHAM v. BOWEN (1751), Say. 1413 06 1. WR. 
$31, 

Enforcement of particular punishments.) Ser 
Sect. 9, sub-sect.. 3, B., ante. 


B. Proceedings for Contempt of Court, 
(a) dn General. 
1697. Right to bring subsequent sult for new 
Offences.|—-MARTIN ¢. MACKONOCIIIE, No. 1587, 
ante. 


(b) Signification of Contempt. 
1698. Who may signify -Monition issued by 


* de contumace capiendo was directed to the Sheriff 


of Herefordshire & commanded him to take Rh. 
of P., in the County of Radnor: ~-//eld: to be 
bad. 

(2) One of these writs recited a significavil: by 
two delegates appointed under a commission, of 
a contempt in disobeying a monition issued by 


‘three delegates :--eld :) bad, on the ground that 


the two could not signify the contempt.---R. uv. 
Rickerrs (1837), 6 Ad. & FL 537; 1 Nev. & P., 
K. B. 6805; Will. Wolk, & Dav. 2043; 6 1. J. 
K. BB. 172; Ld. PL. 1973 112 FR. 206, 


Annotation: Refd. BR. vo. Baines (1X40), 12 Ad. & EL 210, 
1699. Surrogate of bishop’s principal 
Official.! ‘The surrogate of the bishop’s official 


principal is not the proper party to signify the con- 
tumacy of deft., in a suit before him as judge of 
the Consistory (t.3; & this both before & after 
Keclesiastical Cts. Act, 1815 (ec. 127)3 &, where 
deft. is taken under a confunuece capiendy issued 
upon such certificate, this et. will) discharge him 
out of custody.— R. vo. JONiS (1839), 10 Ad. & Il. 
573 113 Eb. WR. 218. 

Anactation: Consd. Dale's Cause, Knraght’s Case (148-), 

bt Q. BL 1. 376. 


1700. --- - Official principal.;---R. v. Baines, 
No. 1185, ante. 

1701. Whether foundation for significavit -No 
pronouncement of contempt.) --Deft. condemned 
in the rate & costs, disobeying « monition to pay 
the same, the ct. was moved to pronounce him in 
contempt, but ‘ reserved its pain "’ & being inoved 
to signify his contempt, refused. On appeal :- - 
Held: deft. not having been pronounced in con- 
tempt, there was nothing on which to found a 
significavit.. BunMAN & CATTAWAY ov. CitevEs 
(1850), 7 Notes of Cases, 559. 

1702. Form of significavit Sufficiency of con- 
tents Description of suit.; —Eecclesiastical Courts 
Act, 1813 vc. 127), substitutes the writ de contumare 
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Sect. 10.—Censures or punishments: Sub-sect. 8, | 


B. (b) & (ce). Sect. 11: Sub-sects. 1 & 2.) 


capiendo for the old writ de excommunicato capiendo, 
& directs that the former shall be considered in the 


same way, & be open to the same objections as 
the latter. Therefore where deft. was committed 
by an ecclesiastical judge of appeal for contumacy 
in not paying costs, & the ificavit only de- 
scribed the suit to be ‘‘ a certain cause of appeal, 
& complaint of nullity’? without showing that 
deft. was committed for a cause within the juris- 
diction of the spiritual judge :—Held: deft. was 
entitled to be discharged on habeas corpus.—R. v. 
Ducdaer (1822), 5 B. & Ald. 791; 1 Dow. & 
Ry. K. B. 460; 2 Dow. & Ry. M. C. 118; 106 
K. KR. 1280. 


Annotations -—Refd. 2. +. Balnes (1840), 12 Ad. & El. 210; 
R. oe. Thorogood (1840), 12 Ad. & El. 183. 


1703. -—-— ~—-:---.|--R. v. THoroaoon, No. 196, 
ante. 
1704, ----- ---- Effect of insufficiency.|—- 


HuanHis'’s Casr, No. 1657, ante. 

1708. Significavit to County Palatine of Lancaster 
~-_Mittimus- -How tested.|——GREEN v. PENZANCE 
(Lorn), No. 1118, ante. 


(c) WVrit de contumare capiendo. 


1706. General rule.| -Llupson o. Tootu, No. 
1558, ante. 

1707. Necessity for opening of writ In court of 
King’s Bench.| - Dane's Case, IENRAGHT'S CASE, 
No. 1556, arte. 

1708. Validity of writ- Decree not properly 
exhibited.|-— Where a writ. de confumace capiendo 
issucd under Keclesiastical Cts. Ac: , 1813 (c. 127), 
signified ‘‘ that deft. was pronounced guilty of 
a contempt of the law & jurisdiction ecclesiastical, 
in not. having obeyed a decree made upon him to 


perform the usual penance in the parish church of | 


St. M. in a certain cause of defamation "5 & it 
appeared that. at. the time sentence was pro- 
nounced, a schedule of penance was made out, 
but which by the practice of the ecclesiastical ct. 
could not. be delivered to deft. until he had paid 
costs of suit :—--Held > he ought to have had the 
decree exhibited to him in its more perfect. form, 
before he could) be in contempt, especially as 
nothing was said in the significarit about. costs. — 
R. vw. Many (1823), 3 Dow. & Ry. K. B. 570; 
sub nom. MABY’s Case, 2 L. J. O. S. KO ah, 
1709. - -- Defects in form —Description of 
defendant.| <A writ de contumace capiendo, directed 
to the Sheriff of Notts, reciting a significavit 
against ‘J. 11... now or heretofore of 0., in Kent,” 


& deseribing the party afterwards, throughout | 


the writ, as “the said J. IL," is bad: & the ct. 


a 


ECCLESIASTICAL Law. 


KiInaTon v. Hack (1838), 7 Ad. & El. 708; 3 
Nev. & P. K. B. 3; 1 Will. Woll. & H. 1; 7 
= J.Q.B.59; 23. P.20; 2 Jur. 14; 112 E. R. 
36. 

1713. Warrant — Validity — Necessity for show- 
ing jurisdiction of court.|—-Semble: it ought to 
appear upon the warrant granted upon a writ of 
contumace capiendo, that the suit was for a subject- 
matter which was exclusively within the juris- 
diction of the Spiritual Ct.: therefore where a 
warrant merely stated that the suit was for slander, 
without showing that it was a slander, of which 
the Spiritual Ct. alone had cognisance, the ct. 
granted a rule to show cause why the party should 
not be discharged out of custody.—e GALt 
(1835), 1 Har. & W. 59. 

1714. Setting aside of writ—How application 
made.]|—Habeas corpus to take a party. in custody 
under a writ de contumace capiendo, before an 
ecclesiastical ct. to purge a contempt, refused by 
the Ot. of King’s Bench to the party himself.— 
Ex p. STRONG (1836), 2 Har. & W. 202. 

17 R. v. Hewitt, No. 1709, 
anle. 


1716. -——_ Effect—-Liability of promoter for 
costs: -Attachment.|]-— A married woman pro- 
secuted another married woman in the Ecclesi- 
astical Ct.: & deft. was committed under a writ 





Te a 





! de contumace capiendo for non-payment of costs. 


{ 


| 





| 
| 
| 
| 
: 
| 
| 
| 
| 


on motion, will quash such writ after the party is | 


in custody, & before the return, without bringing 


him up by Aabeas corpus.---R. ev. Hewrrr (1837), 6 | 


Ad, & KL. 547, n. 3-5 Dowl. 616; 1 Nev. & P. K. B. 


USO; Will. Woll. & Dav. 2003; UL. J. NK. B. 235; | 


}dur. 7213 112 BR. 200. 


1710. ——- --—.] —-R. rv. Ricketts, No. 1808, 
ante. 
1711. —-—- -—--. J—R. vr. BAInEs, No. 1185, 


ante, 

1712. --—— Part of original sentence bad.|]—The 
ct. will not: set aside a writ de contumace capiendo 
on account of defects in the sentence on which it: 
purports to be grounded, if there be a distinct & 
independent part of the sentence, as an award of 


The ct. on a defect in the writ, set it aside, & ordered 
prosecutrix to pay the costs, deft. & her husband 
undertaking to bring no action. The costs having 
been taxed, & not paid by prosecutrix on demand, 


| the et. granted an attachment against prosecutrix, 


v. JOHNSON 
13 Ll. A q. B. 32 5 8 Jur. 


absolute in the first instance.—-R. 
(1813), 5 Q. B. 335; 
390; 114 ke. R. 1275. 
Annolation :-—Reid. Newton vr. Boodle (1847), 4 C. B. 859. 
1717. Release-- Who may apply.j-— At the 
hearing of the matter of a representation made 
under Public Worship) Regulation Act, 1874 
(c. 85), against the rector of a parish church in the 
diocese of Manchester & province of York, the 
Official Principal of the Chancery (Ct. of York 
pronounced that deft. when officiating in the parish 
church had committed certain offences against 
ecclesiastical law, & on June 27, 1879, issued 
a monition admonishing him to refrain from such 
offences for the future. Deft. failed to obey the 
monition, & the Official Principal, in Aug. 1870, by 
an inhibition under the above Act, inhibited him 
for three months, &, until the inhibition had been 
relaxed, from performing the services of the church 
or exercising the cure of souls within the diocese 
of Manchester. Whilst the inhibition was still 
in force deft. disobey ed it by officiating in the parish 
church on several occasions, & thereupon his con- 
tempt was signified to the Queen in Chancery, & 
he was in Mar. 1881, taken into custody under a 
writ de contumace cupiendo. In Aug. 1882, deft. 
still remained in custody under the writ, but, by 
the operation of the Act, ceased to be rector of the 
parish. The Bishop of Manchester then applied 
to the Offilcial Principal for the discharge of deft. 
The application was neither supported by deft. 
nor opposed by epee :——Held: (1) the 
application was rightly made by the Bishop of 
Manchester: (2) deft. had “‘ satisfied his con- 
tempt ’’ within Ecclesiastical Cts. Act, 1813 
(c. 127), & a writ of deliverance in the form 


' prescribed by that statute ought to issue for his 


costs, free from objection, which has been dis- | 


obeyed. 
Qu.: whether an ecclesiastical ct. can sentence 


deft. to perform penance at a minister's house.— 


discharge.— DEAN rv. GREEN (1882), 8 P. LD. 703 
40 J. P. 742. 


Annotations >— As to (2) Consd, kr p. Cox (1887), 20 Q. B.D. 
ae Refd. R. cr. Penzance & Hakes (1887), 56 L. J. Q. B. 
dag. 
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1718. —— When ordered.]—Under 3 & 4 Vict. : 0. 0. 158, H. 1.3 reveg. S. O. sub nom. Fz p. Cox 
c. 93, enabling the judge of an ecclesiastical ct. in | (1887), 20 Q. B. D. 1,0. A. 3 subsequent proceedings, 


a suit for church rate not exceedihg £5 to discharge 
a party from custcdy, who had suffered imprison- 
ment for six months & upwards, upon payment of 
the rate & “ the costs lawfully incurred by reason 
of the custody & contempt of such party,” costs 
in the ecclesiastical ct. only are intended.— 
BAKER, JEpe & Moss v. THOROQGOOD (1840), 2 
Curt. 632; 4 J. P. 779; 163 E. R. 532. 
Annotation :-—Conad. Ev p. Cox (1887), 20 Q. B.D. 1. 
1719, —— ——.]—(1) After the hearing of the 
matter of a representation in which the vicar of a 
parish was the party complained of, a monition 
issued admonishing the vicar to abstain from 
certain unlawful ceremonies & observances during 
the performance of divine service in the parish 
church. The vicar disobeyed this monition, & 
was served with an inhibition under 


i eee ere 


sub nom. HAKES v. Cox, [1893] P. 110. 

Annotations —- » Rv. Barnado, Jonea’s Case, [1891] 
1Q. B. 704. nsd. Re Loaler, (1015) 1 K. BSL. ° 
Apld. Secretary of State for Home Affairs «. O'Brien, (1023 } 
A.C. 603. Refd. It. vr. Barnardo (1889), 23 Q. B.D. 305; 

Barnardo v. McHugh, (1891) A. C. 3883 KR. e. Jackson 

(1891), 64 L. T. O70; Tho ae {1895] P. 142; 


Seaman wv. Burley, [1396] 2 3, 344. entd. e 
Standard Manufacturing Co., (1891) 1 Ch. 627; wen: 
Combe, Reid v. Borners, [1914] 8 K. B. 288; H. v. Halli- 
Gibb (1921), 37 T. L. RB. 

RK. «. Canvnon Row Polloe Station Inapector, 

Brady (1921), HL Te J 98; Fasbonder wv. 
1722. Writ of capias cum _  proclamatione— 
Validity --Discontinuance in same term as return 


rte {1917) A. C. 2603; Brady rv. 

75; ha cf’: 
a ° oF A.- iT 

Kramer v, A.-G,, (L022) 2 Ch. 850. 


' of writ de contumace capiendo.|——By a writ of 
‘capias cum proclamalione for contempt in not 
‘ paying costs in the Ecclesiastical Ct. it appeared 


Public | 


Worship Regulation Act, 1874 (c. 85), inhibiting , 


him for the term of three months from performing 
divine service within the diocese. Afterwards, & 
whilst the inhibition was still in force, complainants 
applied to the ct. on affidavits, which alleged that 
since the inhibition the vicar had performed 
divine service in the church, & had there continued 
the ceremonies & observances from which he had 
been admonished to abstain, & had also obstructed 
the curate appointed by the bishop of the diocese 
from entering the church, & prayed that the vicar 
should be pronounced contumacious. Thereupon 
the vicar was pronounced by the ct. to he con- 
tumacious; & his contempt having been signified 
to the Queen in Chancery, he was arrested & im- 
prisoned under a writ de conlumace capiendo. 
Shortly after the vicar had been thus arrested, 
divine service was, without any opposition being 
offered, performed in the church by the curate 
appointed by the bishop, & complainants applied 
. a ct. of motion that the vicar should be re- 
Vasc : 


that a writ de contuniace capiendo had, issued in 
the same cause, returnable Jan. 11, 1838, & had 
been duly returned, non est dnventua: wherefore, 
the present) writ commanded the sheriff to take 
deft. if found in his bailiwick, & him safely keep, 
ete., &, if he were not found, then to cause pro- 
clamation to be made, according to 5 Kliz. «. 23, 
& Keclesiastical Cts. Act, 1813 > (e. 127). The 
latter writ was tested May 24, 1838, & did not show 
any continuance of process from Jan. 11 to May 24. 
The return of the writ de contumace capiende was 
‘of Trinity term ” 1888, & contained this memo- 
randuin, ‘* Received June 13, 1838." On applica- 
tion to set aside the capias, it appeared by affidavit 
that, there had not in fact been any continuance : 
that the first writ had not been lodged with the 
sheriff till after the return day; that he made 
the return on June 13, after he was out of offlce ; 


'& that the capias issucd on June 21.:—Held: the 


writ was irregular, because the proceedings did 


‘ not show a proper continuance.—R. v. Rickrerrs 


The ct. ordered that the vicar should be . 


forthwith released without previous payment of | 
the costs of his contempt, but without prejudice to | 


any other remedy for such costs; & that such 
costs should be recoverable as costs in the cause. 

(2) The (4. of Arches explained to be a purely 
ecclesiastical ct. 

(8) Publie Worship Regulation Act, 1871 (c¢. 
85), deals only with matters of procedure, & does 
not in any respect enlarge the jurisdiction of the 
Ct. of Arches.—Hupbson v. Tootit (1877), 2 PL oD. 


1253; 41 J. P. 1483 ab nom. HATCHAM (PARISH , 


IONEKS) v. Tootn, 35 L. T. 820. 

Annotationa :- -.18 to (1) Consd. Fr p. Cox (1887), 20 Q. B.D. 
1 (see 15 App. Cas. 506). 
Trinity Church, Stroud Green (1837), 12 B. I. Loy. 





1720. ——.|— DEAN v. GREEN, No. 1717, 
ante. 
1721. —-— Whether appeal lies from order 


releasing defendant.|——-A clerk having been sued 
in an KEcclesiastic 
ritual of the Church & pronounced guilty of con- 
tempt & contumacy, a writ de conlumace capiendo 


Generally, Mentd. ite Holy | 


Ct. for offences against the . 


was issued, & he was arrested & imprisoned. A . 
rule nisi for a Habeas Corpus having been granted , 


the Q. B. Div. made the rule absolute & the clerk 
was discharged from Phat The Ct. of Appeal 
having reversed the order making the rule absolute: 
—Held: the appeal to the Ct. of Appeal was not 
‘* in a criminal cause or matter’ within Jud. Act, 
1873 (c. 66), 8. 47, but no appeal lay to the Ct. of 
Appeal under sect. 19 from an order discharging 
@ prisoner under a habeus corpus.—Cox v. HAKES 
(1890), 15 App. Cas. 506; 514d. P. 820; aub nom. 
BE.LL-Cox v. HAKES, 60 1. J. Q. B. $9; 63 1. T. 
392; 39 W. HK. 145; 6T. L. R. 465; 17 Cox, 


(1838), 8 Ad. & HI. 0513; L Per. & Dav. 160; 1 
Will. Woll. & H. 085; 8]. J. Q. Be 445 2 Jur. 
1080; 112 KK. OR. 1100, 


EE See 


Stcr. 11.—FACULTY CASES. 
Sun-seer. 1.— NecwsSsITY FoR FACULY, 

1723. Levelling mounds on graves-- No disturb- 
ance of bodies.| --Binnerr ic. BONAKER, No. 1367, 
ante. 

1724. Path across churchyard.| -WaALren 
MUUNTAGUE \ LAMPRELL, No. 431, ante. 

Vaults in churches & churchyards.|——Sce BURIAL, 
Vol. VIL., pp. 529 ef seq. 

1725. Alteration of fabric of cathedral church.| 
--PHitLeottrs vr. Boyp, No. 185, ate. 

Alteration or extension of church.) --See Part 
VII., Sect. 43, sub-sect. 6, B., post. 


, 


Subp-sect. 2.--To WHOM FAcuLTiEs GRANTED, 

1726. Applicant & his helrs.)-—-WaLren  v. 
GUNNEK & Druny, No. 1062, ante. 

1727. Corporation. |-—Where it appeared that the 
windening of a public highway abutting on a 
churchyard of a parish church would be a benefit 
both to the congregation attending the church 
& ty the public in genera], & that in the opinion 
of the highway authority, a municipal corpn., 
it was pret necessary that the widening 
should be effected by including therein a strip of 
the churchyard closed for burials by Order in 
Council, a faculty was granted to the incumbent 
& churchwardens of the church authorising the 
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Sect. 11.—-Facully eases: Sub-aecta. 2,3 & 4, A.J 
removal of human remains interred in the portion 


! 
! 
! 
1 
{ 


of the Sale take has required for the widening & |; 


the setting back of the churchyard fence so as to 
throw such portion of the churchyard into the 
highway on the Ordinary being satisfied that an 
ndequate consideration would be paid by the 
corpn. in return for the rights sanctioned. The 
corpn. had joined in petitioning for the faculty, 


but) was omitted from the grant, the Ordinary | 


being of opinion that it was preferable that the | Riven v. Genve, No. 403: aie 


grant should be made individuals.-—Sr. 
NICHOLAS, LEICESTER (VICAR) v. LANGTON, [1809] 
Annotation -+—Mentd. Re Bideford Parish, kr p. Bideford 
(Rector, ete.), [L900] P. 314. 
1728. -——..]- -Sr. MarRY LE STRAND CHURCH- 
YARD (1901), Times, Mar. 5. 


SuUB-SECT., 3.—— PURPOSES FOR WITCH FACULTIES 
GRANTED. 
Repair of church.| 
sect. 5, post. 


- See Part. VIT., Sect. 3, sub- | 


ee ee 


ECCLESIASTICAL LAW. 


Erection or removal of church ornaments & 
decorations.|—See Part VI., Sect. 1, sub-sect. 4, 
B., post. 

Pews.|——See Part VII., Sect. 3, sub-sect. 9, 
TD. (a), post. 

1734. Confirmation of unauthorised acts—Un- 
authorised church ornaments.|]—-SIEVEKING & 
EVANS v. KINGSFORD, No. 276, ante. 

1785. —— -]—MARKHAM vt. 
OVERSEERS, No. 1115, ante. 

1736. —-—— Removal of steps to highway.|/— 


SHIREBROOK 





1737. Application of consecrated land to secular 
purposes—-Discretion of ecclesiastical courts.|-— 
(1) Land once consecrated is consecrated for ever, 
or, at any rate, until an Act of Parliament divests 
it of its sacred character; & no secular ct. has 
power to grant a faculty for the use of it for secular 
purposes, although the Ecclesiastical Cts. have 
jurisdiction to grant faculties, in their discretion, 
for the erection of buildings & the like in con- 
secrated ground in certain circumstances. 

(2) About 1750 a society, which had no trust 
deed & was not incorporated, was formed of the 
subscribers towards the foundation of an infirmary 


' for the benefit. of the sick & lame pvor of certain 


| 
| --See Part | 
Alteration & extension of church. ~Scr Vart | trustecs for the society for a term of years sub- 


VIL., Sect. “3, sub-sect. 6, post. 

1729. Demolition of church.|--An application 
for a facult 
effect, acceded to by the ct.; under the peculiar 
circumstances, verified on behalf of appects. of 
the building being in a state of dilapidation, «& 
there being no person or persons compellable 
by law to restore & uphold it. Honan a. Sr. 

ARTIN ORGARS (1824), 2 Add. 255. 


Annotations: Refd. Clayton «. Dean (1849), 7 Notes of 
Canes, 46. Mentd. St. John’s, Walbrook (Reetor & Chureh- 
wardens) @® Parishioners (18452), 2 Rob. Keel. 515. 
1780. -----.1 -(1) The Ecelesiastical (t. has 


to take down a church, so styled, in, Mihm : 
ne seecaed building was appropriated as a chapel & was con- 


counties, & in 1752 a lease of land was granted to 


sequently renewed until 1951. On this land an 
inflrmary was erected, & one of the rooms in the 


‘'xecrated by the bishop of the diocese in 1754. 


‘from 1754 


power to grant a faculty for taking down, removing . 


& rebuilding a chapel & will grant. it if the cireum- 
stances of the case appear to render such a course 
desirable. A clause will be inserted to preserve 
the site of the old church from desecration. 


of the bishop will be of primary importance.-— 
CLAYTON 0. DEAN (1849), Cripps’ Church Cas, 207 ; 
7 Notes of Cases, 46. 

1731. --—— Removal of memorials, bells & clock 
to new church.|-- Decision of the Chancellor of the 


Church of England services were 
regularly conducted in the chapal by a chaplain 
who was a clergyman of that che “Rh, & down to 
1859 was appointed by the govern “of the society, 
receiving £10 a year under an er wment of the 
chaplaincy. In 1859 a lady settled a yearly 
stipend on the chaplain, who was to be appointed 
by her trustees, & from 1882 to 190U-a further but 
smaller annual sum was paid to hin out of the 
socicty’s general funds. In 1897, when the 
society had a written constitution embodied in 
atatutes & rules which recognised & provided for 


‘ services of the Church of England only in the 
(2) ‘The wishes of the inhabitants & the opinion | 


chapel, the citizens of N., in which the infirmary 


‘ was situate, subscribed £100,000 to commemorate 


the Diamond Jubilee of Queen Victoria by building 


. a new infirmary on the site, & in Hiewof the existing 


diocese of Winchester granting a faculty for the | of t 
_ on condition that the subscriptions to the new 


pulling down of the nave of an old parish church, 
& the removal of the inemorials, bells, & clock to a 
new church whieh had been erected in substitution 
for the former church, affirmed on appeal to the 
ct. of Arches. St. Mary, Bishopstoke (1909), 
267. L. R. 8s on appeal, sub nom. PADDINGTON t. 
SEDAWICK (1000), Zimes, Dec. 17, PoC. 

1782. Bells---Restrictive proviso as to—-Erection 


of peal.|----(1) The ct. has jurisdiction to make an 


building ; but a citizen of N. offered £100,000 to 
the governors towards building a new infirmary 
on a site different from that of the old infirmary 


infirmary building fund became available for the 
general purposes of the institution & that another 
£100,000 should be subscribed. This offer was 
accepted, the lease of the old infirmary was sur- 


‘ rendered under authority of an Act of Parliament 
. which also enabled the corpn. of N. to give a new 


er to prevent church bells from being rung for . 


an improper purpose, or unnecessarily to the 
detriment. of houses in the vicinity. 

(2) The ct. decreed a faculty for the erection of 
a tower & spire with one bell in the tower, subject 


be placed in the tower, except under a faculty 
decreed after the parishioners had been cited to 
show cause ayainst. its being issued.—-St. JUDE’s, 
SOUTH KENSINGTON (VICAR & CHURCHWARDENS) 
t. St. JupE's, SouTH KENSINGTON (PARISHIONERS), 
TOPLMAM INTERVENING (1877), Trist. 207. 

1733. . --— Sanction of agreement as to times of 


site for the proposed infirmary, &, in 1901, another 
donor gave £100,000 to be used for the building or 
endowment of the new infirmary as might seem best 
to the governors. The new site was conveyed to 
trustees as a site for the new infirmary, but with- 
out any express declaration of trust, & on this site, 


_ under the supervision of a building cqnmittec 
to a proviso that no peal of bells should hereafter | 


’ windows were provi 


ringing.|-~- St. JUpE's, LIAMPstT&éap (1900), Times, » 


Aug. 6. 


appointed by the governors, the new inf'rmary was 
bullt at a cost which absorbed the two sums yiven 
by the two individual donors. The plans provided 
for a chapel, the cost of building which came out 
of the subscribed funds generally, but the organ, 
altar, reredos, pulpit, lectern, furnishings & 

ed by special dunations from 
members of the Church of England. The building 
committee never considered the question of con- 
secration. On the invitation of the house com- 
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nuttee on the infirmary, & the petition of the | Sus-secr. 4.—GRoUNDS FoR GRANTING OR RE- 


trustees the bishop of the diocese consecrated the 
chapel :—Held: as the trustees had the bare legal 
estate & no powers, & the house committee's 
functions, under the society’s consititution, were 
confined to the administration & management of 
the infirmary, the invitation to the bishop weuld 
have been ulfra vires the committee if the old 
chapel had not been consecrated; but, as the 
prima facie intention of all parties was to reproduce 
as nearly as might be the state of things existing 
in the old infirmary, the committee had performed 
merely the ministerial duty of inviting the bishop 
to perform the ceremony necessary to give effect 
to that intention by replacing the old consecrated 
chapel through the consecration of the new one, 
& an action for a declaration that the chapel was 
held on trust for the general purposes of the charity, 
including the holding therein of religious services, 
whether of the Church of England or otherwise, 
failed.— Surron vt. Bowpen, [L013] L Ch. 518 5 82 
L. J. Ch. 322; 108 1. T. 637; 29 'T. L. R. 2023 77 
J. P. Jo. TW. 


elnnatation :---Generally, Mentd. Fowke ¢. Berington, [891] 
2 Ch. 308, 


1738. --- Widening highway.| - wei CAs 
(circa 1793), cited in 2 Rob. Keel. 515. 

-tnnotaetion :- Reid. St. Nicholas, Leicester (Vicar) v. Lang- 
ton, [ES99) PP. 29. 

1739. -..- - - - - Public safety.)- Ite Sr. Many- 
IN-THE-CASTLE, IDASTINGS (1801), cited [1895] P. 
232, n. 

Annotations :—-Folld. St. Andrew, Hove (Vicar, ete.) ¢. 
Mawn, [1895] P. 228, nun. Refd. St. Nicholas, Leicester 
(Vicar) *. Langston, (1899) BP. 19. 

—---~ Utilisation of disused burial grounds. |-— 
See Bunian, Vol. VIL. pp. 551 ef seq., 555 et seq. 

- -aj—Nee, also, Burian, Vol VIE, p. 534 
et seq. 

1740. Easement-—Grant to secure.) -- A faculty 
granted, on the petition of the rector & church- 
wardens of a city parish, to give cflect to an 
arrangement. made between them, the vestry con- 
senting, & the owner of a freehold house which 
abutted on the churchyard, securing to the owner 
& his assigns an casement of light & air to certain 
of the lower windows of the house for 99 years, 
subject to the payment of a rent of £22 per aunum 
to the rector for the time being, in whom the 
frechold of the church was vested.—ST. MARTIN 
ORGARS (1890), Trist. 145. 
alnnotation - -Consd. St. Nicholas, 

Luugton, (Ps99gy PL 1a. 

1741. —--— Interference -- Sanction of com- 
pensation agreement.!~--STr. MAnrk’s, OLD SThiEeT 
(1900), Zumes, Aug. 6. 

1742, -—— —---~ ——-~-.]—Cnuristr Counci, NEW- 
GATE STREET (1909), Z'imes, Nov. 27. 

Burial in churches & churchyards.; - 
Beniar, Vol. VIL, pp. 528-530. 

Erection of monuments in churches & church- 
yards.’ —See Buriax, Vol. VII., pp. 531 ef aeq. 

Reservation of grave spaces -. Non-parishioner -— 
Member of parishioner’s family. --- See LBURiaL, 
Vol. VII., p. 551, No. 286. 

Cremation. -Disposal of ashes —In parish church 
closed for burials.|-—-See BURIAL, Vol. VIL., p. 563, 
No. 384. 

Removal of remains from church vaults -- Faculty 
in aid of Order in Council - Re-interment.; - Sve 
Bcukiaz, Vol. VIL, p. 558, Nos. 340-342. 

Removal of bodies from Protestant to Roman 
Catholic cemetery.}—-See BURIAL, Vol. VIL, p. 561, 
No. 368. ? ‘ 

Disinterment.;—See Buniar, Vol. VIL, p. 560, 
Nos. 357-300. 


Leleester (Viear) or. 


Se th 
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FUSING FACULTIES. 
A. In General. 


1743. Discretion ef ordinary.|]--—In 1891 a 
faculty issued from the registry of the Consistory 
Ct. of Londen authorising the rector & church- 
wardens of a parish in the City of London, in 
conjunction with a co. owning premises abutting 
on the churchyard of the parish, a churchyard 
closed for burials under Order in Council, to make 
a pathway inclosed on the sides by railings, across 
the churchyard from the co.’s premises to a public 
thoroughfare on the oY ae side of the church- 
yard, provided a specified rent was paid to the 
rector & his successors during a term of years. 
The faculty recited an agreement between the 
rector & churchwardens & the co. whereby the 
former agreed to concur in granting to the co. a 
right of way over the pathway afterwards 
authorised by the faculty for the term, & on pay- 
ment of the rent. there mentioned ; all the works 
to be done at the co.’s costs, & “ such right of 
footway to be for themselves, their tenants & any 
others authorised by them in common with the 
rector & churchwardens & any others authorised 
by the reetor & churchwardens.”” In 1802, after 
the co. had done & paid for the works & whilst the 
term of years was still unexpired, the rector & 
churchwardens agreed with other owners of pre- 
mises abutting on the churchyard adjacent to the 
co.’s premises to concur in granting to such owners 
aright of footway over the pathway made under 
the faculty of 1891, subject to the rights of the 
co., & also over a new footpath to be made over 
a piece of the churchyard to join the footpath so 
already made, & petitioned the Consistory (Ct. of 
Jamdon for a faculty to make a new footpath & to 
remove a portion of the above-mentioned railings 3 
the owners of the premises desiring the right. of 
way over the two footpaths intervening in support 


' of the petition. 


The Consistory Ct. of London held that the 
faculty asked for must. be refused, as the faculty 
of TSM1 had granted to the co. & their assigns 
the enjoyment for a term of years not yet expired 
of the pathway made under that: faculty to the 
exclusion of the other occupiers of | premises 
abutting on the ehurchyard, & the ordinary 
ought not to sanction by faculty anything being 
done in derogation of the exclusive right so 
granted. On appeal: Meld: the construction 
put on that faculty by the ct. below was correct, 
&, the grant or refusal of the faculty prayed being 
in the discretion of the ordinary, by whom that 
discretion had been properly exercised, the 


' Appellate Ct. ought not to interfere, & the appeal 


, inust be 


| 
| 
| 
| 


dismissed.---ST. GABRIEL, FRENCHURCH 

Srreer (Recror, etc.) 1. CIry OF LONDON REAL 

Propenry Co., [1896] PL 95. 

JIinnotationa: Reid. 91. John the Baptist, Cardiff (Vicar) 
t Parishioners of Bae, (808) 1. 155; St. Nicholas, 
Leicerter (Viear) r. Langton, (La90j 2. 19. 

1744. Faculty derogating from previous grant.| 
SP GABRIEL, FENCHURCH STREET (tecron, 
ErC.) t. Ciry oF LONDON REAL Prorenry Co., 
No. 17143, ande. 

1745. --- -., —te St. ALBAN'S CATHEDRAL, GILLS 
PrrvITioNn (1889), Times, Nov. 20. 

Jnnotation -- Consd. &.0°... 0. Dundas, (L900, 7. 1. 

1746. Erection of monument in chancel-—In- 
fringement of parishioners’ rights.) — Hiciv. BusH- 
NELL, No. 416, ante, 

1747. - -- Consent of rector & incumbent. |. -- 
Though the ordinary may give permission to 
erect a monument in the chancel of a church, 
even if the rector & incumbent dissent, yet their 
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assent is always deemed material, & if their objec- 
tion were well founded it should prevail.—Moopy 
v. RANDOLPH (1874), 38 J. P. 324. 

1748. Rebuilding of church — Reconsecration 
necessary.]—-(1) A faculty cannot be granted for 
a church rebuilding, where re-consecration 1s 
necessary, till it take place. (2) If altar taken 
down, a re-consecration necessary.—l'URNER v. 
HANWELL (REcTOR) (1842), 1 Notes of Cases, 
368. 

! a — » Park © Loach (1866), 
sean vie 13 - rid foo pet tee * Chunchvandon) a 

Knsham (Vicar) (1857), 20 lL. T. O. S. 402. As to (2) 

onsd. Lattiscomtbe v. Kve (1863), 7 L. T. 697; Parker v. 

Loach (1866), lL. R. LP. C. 312. a. Knsham (Church- 

warden) v. Enshum (Vicar) (1857), 29 L. T. O. S. 402. 

To whom granted.|—Sce Sect. 11, sub-sect. 2, 
ante. 


casos: Sub-sect. 4, A. & B.| 


ee RES I ce aT 


B. Wishes of Parishioners. 


1749. Whether necessary--- Faculty entailing 
expense.|—JThis is an application to the ct. for 
the grant of a faculty for erecting an organ in the 
parish church of M. The law respecting church 
ornaments is now aenere understood & settled. 
The consent of the parishioners is not indis- 
pensably necessary, unless to charge the parish 
with any expense for the support of the ornament 
after it has been put up. But if there is no such 
charge incurred, the approbation of the majority 
of the parishioners is not necessary, nor the dis- 
approletion binding on the ordinary. Then if all 
objection on ground of expense is removed, the 
ordinary is not restrained by any want of consent 
on the part of the parish, which 18 only requisite 
when it is put to expense for things not necessary 
but merely ornamental. It} may be difficult 
indced in some cases to distinguish, whether an 
addition of this kind to the service of the church, 
is to be deemed necessary or ornamental, because 
organs, in some churches may be necessary, 
though in others only ornamental. 
churches they would, I conceive, be deemed 
necessary, & the ordinary might compel the dean 
& chapter to erect an organ as proper & necessary 
for the service usually performed in such places. 
In parish churches it would be otherwise; & 
though I do not concur in the observation, that 
organs in such places are to be generally dis- 
couraged ; it might be proper to do so in some 
cases, & it would depend on the circumstances of 
the parish, what judgment the ct. would form on 
the particular case. There may, however, be the 
expenses arising out of it, as for erecting & keeping 
in order, & for an organist ; & as these may fall 
on the parish, it may render the consent of the 
arene tae necessary. On the effect of consent 

wn disposed to hold the majority of the parish 
hinding on such a_ question as this, though it 
might not bind in all cases, as if an organ was to 
be voted without the authority of the ordinary. 
In all cases where the parish is competent to act 
by its own power, it is the majority which must 


bind; &-the majority of a vestry, In cases fit to , 


bo there decided, will bind the minority of the 
parish, though it) will not bind the ordinary, in 
matters subject. to his discretion; & if he sees 
that many of the parishioners object, though they 
may be the minority, it may be very proper, that. 


he should not. be totally inattentive to their _ 


opinion. It is usual, therefore, in cases of mere 


ornament, to tender alidavita showing what. the | 


majority in vestry was, in order that the ct. may 
ascertain what may fairly be considered tho pre- 
dominant wish of the parish. The consent, how- 
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| ever, of the parishioners is not the only thing that 
| igs material, since the measure may be improper, 
in consideration of the parish or of the church, or 
private a aoa may be affected. It might be the 
duty of the ordinary, therefore, under particular 
circumstances, to interpose, & protect the parish 
from its own indiscretion (Sm WIL11AmM ScCOTT).— 
St. JOHN’s, MARGATE (CHURCHWARDENS) v. ST. 
JOHN’s, MARGATE (PARISHIONERS, ETC.) (1794), 1 
Hag. Con. 198; 161 Is. 
Annotations :-—Consd. 
571; Boyd v. Phillpotts (1874), L. R. 4 
Refd. L. C. C. v. Dundas, (1904) P. 1. 
i 1750. —— Faculty to alter church.|—VPEEK v. 
| TROWER, No. 3091, post. 
1751. How far considered—General rule.|— 
| CLAYTON v. DEAN, No. 1730, ante. 
| 1762. -|—The ct. is at all times re- 
luctant to refuse an application which has received 
the assent of the parishioners & the patron of the 
' living.—CAMPBELL v. PADDINGTON (PARISHIONERS 
| & INHABITANTS) (1852), 2 Rob. Eccl. 558; 19 
L. T. O. 8S. 276; 16 Jur. 646; 163 KE. R. 1413. 
nsd. /ve Bideford Parish, Hz p. Bideford 
(Rector, ete.) [1900] P. 314; Sutton v. Bowden, [1913] 
1 Ch. 518, d. KR. v. Twiss (1869), L. R. 4 Q. B. 407; 
te Plumstead Burial Ground, [1895] P. 225 ; St. Nicholas, 
Leicester (Viear) ». Langton, {1899} P. 19; Holy Trinity, 
Stepney (1902), 18 T. L. I. 789; L. C. 
11904) 1. 1. 
1753. ——- ~——.]—The rector & churchwardens 
' Of a parish petitioned the ordi for a faculty 
| enabling them to substitute for the east end 
| window, almost entircly glazed with plain glass, 
| then existing in the chancel of their parish church, 
a stained glass memorial window, the cost of which 
| Was to be paid for by a parishioner subsequently 
| added as a petitioner. No serious objection was 
! 


R. 524. 
kx p. Le Cren (1844), 2 Dow. & L. 


A. & KE. 297. 








alnnotations :—-Co 


ane 


C. ve. Dundas, 





raised to the design of the proposed window ; but 

the grant of the faculty was opposed on the 
| grounds that the majority of the parishioners 
: desired that the existing window should remain 
| unaltered, & that by the erection of the stained 
| glass window the ventilation of the church would 
i suffer, & the chancel he darkened so as to render 
| it inconvenient for public worship. The judge of 
' the Consistory Ct. of the diocese found that the 
| last two of these grounds of objection were not 
| sustained by the evidence, decreed the faculty to 
: issue as prayed, & condemned the opponents in 
i costs. On appeal :—-Held: although it was pro- 
posed to place the stained glass window in the 
chancel the discretion of the ordinary as to 
granting or refusing the faculty was the same as 
| af it had been proposed to place the window in 
any other part of the church; (2) assuming the 
evidence proved that the majority of the parish- 
i joners wished that the existing window should be 
: retained, their wishes in no wise fettered the 
‘ Ordinary in cxercising such discretion; (3) the 
ct. below had come to a right conclusion on the 
, evidence, & the decree appealed from must, so 
far as it: directed the faculty to issuc, be confirmed ; 
({) the decree must be varied as regards costs, & 
: each party be left to bear their own costs both in 
' the Appellate Ct. & the ct. below. 

(5) Decision by the Consistory Ct. of Rochester 
' that in a contested cause of faculty memorials 
. signed by parishioners asking that the faculty 
i prayed for be not granted, are inadmissible as 
| evidence.-—NICKALIS t. Briscok, [1892] P. 260. 

atnnotation + ~ As ta (2) Apld. St. Stephen's, Hampstead 

CH12) 28 TLL. Ros. 

1754. ----— -——-- Application for confirmatory 
faculty.)---MAUKMAM 1. SHIREBROOK OVERSEERS, 
No. L115, ante. 

1755. —-- --——.|—Where, on an application 
for a faculty, a Chancellor has all the materials 
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before him, it is open to him, if in the exercise of | 
his judicial discretion. he comes to the conclusion | 
that he ought to do so, to grant or refuse the 
faculty in oppusition to the wishes of a majority 
of the parishioners.—-ST. STEPHEN’S, LLAMPSTEAD | 
(1912), 28 T. L. R. 584. - 

1756. ——.]— The rector of a parish - 
church placed a picture of the Crucified Saviour . 
near the pulpit in the parish church without con- 
sulting the churchwardens or the congregation. 
The vestry resolved by 37 votes to 27 that the 
parishioners should apply for a faculty to remove 
the picture. On the application for a faculty to 
confirm the rector’s action :—Held: as the intro- 
duction of such a picture had not been sanctioned 
by authority, & as it had not been shown by | 
petitioners that there was a general desire on the 
part of the churchgoing parishioners for its intro- 
duction, a faculty must be decreed for the removal 
of the picture.—Hupson uv. FuLForp (1913), 30 


he L. R. 32. 
sa er anes Re st. Luke’s, Suuthport (1920), 36 





ee ee ee 


‘ 

1757. - —— In support of faculty.|—Gnroves & 
WRIGHT ¢. ILORNSEY (Rector, ETc.), No. 1051, 
ante. 

1758. — ----— Legal flaw In notice summoning 
vestry.|---Qu. : whether the ordinary is absolutely 
barred in the exercise of his discretion from grant- 
ing a faculty confirmatory of certain alterations 
made in a parish church by reason of some omission 
of legal form in the publication of notice of the 
vestry at which such alterations were resolved 
upon by the parish, & the churchwardens were 
empowered to inake them.—TuomaAs v. Monrnis 
(1823), 1 Add. 470; 162 E. KR. 166. 

1759, ——-- - -—.]—Where a vestry adopted’ 
on the unanimous report of a committee a plan 
for levelling the churchyard & no substantial in- 
convenience was shown by one individual who 
opposed a faculty was granted with a clause that 
no expense should fall on individuals.— SHARPE & 
SANGSTER uv. HANSARD (1830), J lag. Kee. 335 ; 
162 E. R. 1177. 





(1916), 32 T. L. R. 571. 

1760. ——— - -- .'---The rector, unauthorised by 
a faculty, or even by the vestry, removed the 
reading desk, the clerk’s desk, & certain pews 
from the church, & placed at the cast end of the 
church, choristers’ benches. The churchwardens, 
with the concurrence of the vestry, petitioned for 
a faculty directing the replacement of the reading 


desk, clerk’s desk, & the pews, & for the removal — 
The rector usked for | 


of the choristers'’ benches. 
a faculty confirmatory of the alterations :-~- 
Held: the reading desk being directed by Canon &2 
to be provided at the charge of the parish, & the 
clerk’s desk & pews being the common property 
of the parish, & it being the wish of the vestry 
that they should be replaced, petitioners were 
entitled to a faculty for their restoration, & also 
for the removal of the choristers’ benches, on their 
providing convenient seats clsewhere for the 
choristers.— SERJEANT v. DALE (1875), Trist. J. 

1761. ——.j—TETBURY (VICAR) uv. TET- 
BURY (CHURCHWARDENS & INHABITANTS) (1885), 
{1892} P. 271, n. 

1762. In opposition to faculty.}.- A faculty 
to take down & rebuild part of a parish church, 
erect a spire on the tower, & make other im- 
provements, opposed by many of the ratepayers, 
refused.—HLOpTon v. KEMEKTON (MINISTEK, ETC.) 
(1848), 6 Notes of Cases 74.- : 

1763. ——-.|-—At the time of the ercction 
of a new church, which on consecration became 
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the ish church of A., the foundations were 
laid & the designs prepared for a stone pulpit, but, 


from want of funds at the time, a temporary 
wooden pulpit was placed in the church. Some 
vears afterwards, certain persons connected with 
he parish gave directions for the execution of the 
new puplit, &, having raised a portion of the 
estimated cost of it by voluntary contributions, 


| & given security for tho rest, so that the parish 


could not incur any liability in the matter, thoy 
applied to the proper ct. for leave to fix it in 
the church. Defts., acting on a resolution of 
the vestry of the parish, refused to consent to the 
erection of the new pulpit until the debt for the 


' building of the church itself had been paid off. No 


objection was made to the character or ornamenta- 
tion of the proposed new pulpit :—Held: as tho 
parish had already provided a substantial pulpit, 
which continued in good order & was in no way 
dilapidated, the ct. could not, against the expressed 
objection of the vestry, order the removal of such 
temporary pulpit, & that it should be replaced by 
aw new one; but it might allow a faculty to issue 
on the terms proposed by the vestry.— JACKSON 
tv. SINGER & CARSON (1868), 37 L. J. Kecl. 03 32 
J. P. 203. 

alnnotation : --Refd. ‘Tottenham (Viear) vo Venn (1874), 

LRA AL X& EK. 221. 


1764, -~--- ——-.|---The rector of a parish chareh 
applied for a faculty to make certain alterations, 
at his own expense, in the furniture & {lUtings of 
the church, which were not in a dilapidated state. 
The churchwardens, acting on behalf of the 
parishioners, opposed the grant of the faculty. 
Appct. having failed to show either that the exist- 
ing arrangements in the fittings of the church 


: were so inconvenient & uncomfortable as to deter 


the parishioners from attending divine service, or 
that the proposed alterations were so clearly for the 


‘ increased comfort & advantage of the parishioners 


as to induce the ct. to overrule their opposition, 
the faculty was refused.—-INvANS v. SLACK & 


_ Saritit (L869), 38 1. J. Keel. 883 33 J. 1. 454. 
" Annotation > - Refd. Nickulls v. Briscoe, (1802) PP. 260. 
Annotation :--Refd. Kellett c. St. Johu‘'s, Burscough Bridge 


1765. -- -— --- Majority of parishioners not 
members of Church of England.j. -‘Torreniiam 
(VICAR) v. VENN, No. 2006, post. 

1766. Evidence -- Admissibility - Memorials 
Signed by parishioners.! --'Tierauvney (VicAt) vo. 
TeTBURY (CHURCHWAKDENS & INHABITANTS) 
(1885), [1802] P. 271, n. 

1767. ---- + «yt -NICKALLS «¢. Brisco, 
No. 17938, ane. 

1768. - = meet Where the vestry of 
w parish & petitioners are unanimous, or sub- 
dtantially 60, in favour of accepting a prescutation 
picture of merit for the decoration of their parish 
church, the introduction of the picture into the 
church raay be properly sanctioned by a faculty, 
unless the picture appears to be likely to be abused 
Ly superstitious reverence, or be otherwise in- 
appropriate in a church, or be such as might 
rensonably give offence to present or future 
parishioners ; but where it was proposed that such 
aw picture should be introduced into the church of 
an admirably worked parish, & conscientious 
objections which might be entertained by members 
of the congregation, without disparagement to 
the views of others in favour of it, were taken to 
it as a church decoration by a substantial minority 
of resident parishioners who were members of the 
Church of England, & it appeared that its intro- 
duction into the church would offend the religious 
feelings of that minority & introduce discord into 
the parish where it had never existed before :— 
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Secl. 11.—Facully causes: Sub-sect. 4, B.; sub-sect.| (2) Semble: (per SANKEY, J.), & parochial 


5, A. & B.; sub-aects. 6 & 7.) church gouneil has a right to Ly heard in eae 
ke Beka dt Pi aay ee case.—ST. MAGNUS, ETC., PAROCHIAL CHURCH 
ae = hes ve a uty ot He oe to refuse to grant | GouNnci, v. LONDON Di0CESE (CHANCELLOR), 


‘+ j ; : >, 38, D. C. 
Instance of a faculty suit in which memorials [1923] P. 38, _ -— 
& pounter momoriels signed by aralone. were | ies F NY, bei ieade cate Conditional.|—-CLAyToNn 
admitted in evidence by consent.—StT. BOTOLPH - VEAN, : . = > 
ALDERSGATE WirHout (Vican) v. St. BoToLPs, To applicant & his heirs.|—See No. 1052, 


‘ ; | ante. 
ALDERSUATE WITHOUT (PARISHIONERS), [1900] P. 1776. Registration, stamping & enrolment.]— 


(1) Faculty granted by the Archbishop need not 
be subscribed, registered, or enrolled by the chief 
: clerk of the faculty but by his deputy. 
Sub-sect. 6.—PROCEDURF TO OBTAIN FACULTIES. (2) A faculty may be stamped & thereby ren- 
A. In General. dered valid after it has been enrolled.—R. v. 
1769. Who may promote faculty cause—Parish- CHEsTER (Bp.) (1725), 8 Mod. Rep. 364; 1 Stra. 
bringing sult in parish solely for purpose of ; 624; &8 K. KR. 260. 
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bringing suit.)——Kensir v. St. Erueipuraa, | -1notation :—-1a to (2) Refd. 2. v, Reeks (1726), 2 Stra. 716, 
BisHorsGATe WITHIN (RECTOR), No. 2892, post. 1777. Suspension of decree——Pending application 
1770. ——— ----——- -—— Residence elsewhere. |-— for prohibition.|— Wesr PECKHAM (VICAR & 
Davey v0. LLINDE, No. 2768, post. | CHURCHWARDENS) v. GEARY, DALISON INTER- 
1771. Parties— Faculty for restoration of church | VENING, No. 1228, ante. 
--- Joinder of persons willing to contribute towards 1778. Costs-— Both parties acting without author- 
expenses of peatoreiton | or SEPULCHRE (VICAR) aston of faculty.|---DursT v. Masters, No. 2700, 
ve. Sry SPPULCHRE (CHURCHWARDENS), No. 747, | post. 
nM, meee I >i” 4779, ——- Party having reasonable ground to 
1772. Application for faculty for removal of | oppose faculty.) — Ligutroor v. Hastwoon & 
ornaments— Application by defendants for con- C&0Oss-STONK (INHABITANTS), No. 3183, post. 
firmatory faculty—Whether fresh sult & citation . 1780. --~ Confirmation faculty-—Vicar having 
necessary.|-- The vicar & one of the church- : cited without faculty.|—Sr. ANpREw’s, Haver- 
wardens, & the parishioners & inhabitants of a , STOCK-HILL, No. 2784, post. 
parish, were cited in the Consistory Ct. to show | 1781. -- --- Whether costs for protection of 
cause why a faculty should not be granted for the : settled land Settled Land Act, 1882 (c. 38), 
removal of certain additions & articles alleged to | S- 36.|-—The costs of petitioners & the fees & 
have been placed in the church w:' hout. a faculty. | ¢Xpenses of the chancellor of the diocese of iL 
An appearance was entered on behalf ef the vicar | petition for a new faculty made to the icclesiastical 
& the churchwarden. ‘They brought in an Act | Cts. by the lord of the manor, which petition 
on petition which concluded with a prayer to the . alleged a lost faculty, & also that. the lord had 
judge to direct the issue of a faculty confirming exercised certain privileges of seating accommo- 
the placing of the additions & articles in the | dation & burial in the south aisle of his parish 
ehurch, The judge directed this prayer to be | church since the year 1710, & which was compro- 
struck out of the act. on petition :--Zfeld: the , mised, the lord being granted certain rights of 
prayer ought not to have been struck out, & defts. | Seating, & of burial, & of erecting memorial 
below were entitled to pray for a confirmatory | tablets in such aisle; ~Held: to be costs for the 


ee ee 


faculty without the issue of a fresh citation.-— ' pretection of the settled land within the above 
GARDNER «. ELuis (L874), L. Ro 4 A. & K. 265. | sect... & aceordingly the et. could order such costs 


lnnotation: Refd. Batten v. Gedye (1880), 41 Ch. D. 507. to be paid out of capital moneys. 

1773. By what court faculty issuable--Faculty  @w.: as to the costs of the vicar on such a 
for taking down parish church-—Parish transferred petition.— ‘Lte MOsLEY'S SETTLED ESTATES (1U12), 
from diocese of London to diocese of Rochester.) -- 56 Sol. Jo. 325. 

A faculty for the taking down a peta church, ina | 

parish transferred, under Ecclesiastical Comrs. B. Appeals 

Act, 1886 (c. 77), from the diocese of London to | ene 

that. of Rochester :-- eld: to be issuable by the | 1782. To what court.;-- An appeal lies from the 
Ct. of London, not that. of Rochester.-- HAMILTON © Ordinary to the Metropolitan, in a matter relating 
v LovaHwron (PARISHIONERS) (1817), 5 Notes of to the putting up of a monument in a church.-— 


Cases, 10%. , Carr v. MAnrsip (1787), Andr. 60; 2 Stra. 10s8U ; 
atnnotation ; ~Consd. Clayton or. Dean (i840), Cripps’ 05 KK. BR. 302. 
Chareh Cas, 207, Annotation :-—Apld. Bulwer cr. Hase (1803), 3 East, 217. 


1774. Hearing- Intervention by parochial church 1783. Leave to appeal in forma pauperis-—- When 
council.|-~(1) Im a cause of faculty commenced  granted---Prim& facle case to be shown.'-—-Pab- 
by citation in the Consistory (Ct.. praying for the | DINGTON v. SEDGWICK (1900), Zimes, Dee. 17, 
removal of certain ornaments alleged to have been  P. C. 
illegally placed in a parish church, the Chancellor 1784. Intervention of parishioners—By consent 
ordered the faculty to issue within one month —Confirmatory faculty..—One of the  church- 
without informing himself at the hearing of the . wardens of a parish church applied to the ardinary 
Views of the parochial church council. The for a faculty authorising him to remo-e certain 
parochial church council allowed the month to things alleged to have been introduced into the 
elapse, & on its expiry applied for prohibition on church without the sanction of a faculty. An 
the grounds that they had not been cited, & that. appearance in the suit) was entered on behalf of 
their views had not) been considered :--Held: |) the viear of the parish, the remaining church- 
even if the alleged error were one of jurisdiction, & | warden, & other opponents, who proved that the 
not merely of procedure, still there had been such | things in respect of which the faculty was prayed 
unreasonable delay on the part of the council | had been in the church for periods varying from 
that prohibition should be refused as a matter of .two to nine years respectively, but made no appli- 
discretion. cation for a confirmatory faculty. The ordinary 


Part [V.—-EccLESIASTICAL CoURTS. 


decided that it was competent for promovent | 


to promote the suit in opposition to his co- 
churchwarden, & ordered a faculty to issue as 
prayed, on the ground that the things had been 
placed in the church without the authority of a 
faculty. Amongst the things for the removal of 
which a faculty was ordered to issuc were the 
following: (a) chancel-screen with gates, the 
screen made of oak, about thirteen feet in height, 
with close panels up to the height of two feet «& 
six inches from the ground & open tracery above, 
& surmounted with a cross over the centre open- 
ing; (6) three additional steps, on which the com- 
munion table was raised above the floor of the 
chancel; (c) a wooden screen separating the 
south transept from the rest of the church. 
Against the decree of the ordinary, so far as it. 
authorised the removal of the things last. above- 
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: -—— --—--.] —Where the incumbent 
has refused to allow a gravestone to be erected & 
application is made to the ordinary for a faculty 
for its erection, it is in the discretion of the 
ordinary to grant or refuse a faculty, & where the 





' bishop has expressed an adverse opinion to the 


ee ae eee ee 


mentioned, one of the opponents appealed to the : 


Ct. of Arches, & by leave of this ct. & consent of 
all parties, two of the parishioners who had not. 


appeared in the ct. below were allowed to intervene | 


in the appeal, & prayed that a confirmatory faculty 
authorising the retention of the things forming the 
subject-matter of the appeal might issue :— 
Held: (1) a confirmatory faculty should issue to 
interveners authorising the retention in the church 
of the chancel-screen, without the gates & with 
the panels in decent form ; (2) in all other material 


sravestone, & his chancellor has refused a faculty 
he ct. of appeal will not overrule the decision 
unless it is clear that the discretion vested in the 

ordinary has been improperly exercised.—KBET 

v. SMITH (1875), L. BR. 4 A. & 1. 8983 441. J. Keel. 
70; on appeal (L878), 1 P. D. 73, P. C. 

alanotation :--Mentd. St. Nicholas, Leicester (Vicar) v. 

Langton, (1599) P. 19. 


— 


Sun-secr. U.-- ENFORCEMENT OF FACULTIES. 

1790. Monition.--Deviation from plan sanctioned 
by faculty-—Condemnation in costs.|- A faculty 
issued for the restoration of Herne Church in 
accordance with a plan filed in the registry. In 
the church there was an old chapel, separated from 


. the nave by two arches, which, by the plan, were 


- to be retained without alteration. 


In the restorn- 
tion two additional arches with heavy corbels 
over the old arches, & a large capital, pillar, & 


| base leading into the naye had been introduced, 


respects the decree of the ordinary should stand.-— } 


BRADFORD t. Fry (1878), 4 BP. D. 93. 
alnnotations :—.18 to (1) Apld. St. Andrew, Romford (Rector 

& Churehwardens) vr. All Persons Having Laterest, [1804] 

PP, 220. Folld. Richmond (Vicar) & St. Matthias, Rich- 

mond (Chapelwardens) rv. All Persons Having Literest, 

{Isv7) P. 70. Refd. St. John’s, Inte of Logs (1888), 4 

T. 1. R. 661 5 St. James, Norland (Vicar & Churchwardens) 

vt. St. James, Norland (Parishioners), (180'] 2. 256; St. 

John the Baptist, Timberhill (Vicar, ete.) r. St. John tho 

Baptist, Timberhill (ectors, etc.) (IS85)P. 715 Paignton 

(Vicar) rv. All Having interest, (1005) FP. PL). Generally, 

Mentd. “t. Sepulchre (Vicar) ec. St. Sepulchre (Chureh- 

wardens) (1879), 5 PP. DD. G43 Ror. Tristram (1809), 47 

W. RR. 639: Davey vr. Hinde, (1908) P. 95. 

1785. -——- -.j- “The consistory ct. of © London 
granted a faculty for the erection of a rood screen, 
a new altar, & certain structural alterations in 
Grosvenor Chapel, but refused a faculty for a 
proposed baldacchino. — After the time for appeal- 
ing from that decision had expired, an application 
was made by a parishioner for leave to intervene 
& to be added as a resp. for the purpose of appeal- 
ing to the Ct. of Arches froin the decision of the 
consistory ct.:- Held: the application must be 
refused, as the faculty had issued & there was no 
cause before the ct. in which an appearance could 
be entered.—-GROSVENOR CHAPEL, SOUTH AUDLEY 
STREET (No. 2) (1013), 20 T. LR. 40. 

1786. Appeal apud acta— Practice under rules 
of Arches Court, 1903.) —MAKKIUAM t. SHIREBRUOK 
OVERSEERS, No. 1115, ante. 

1787. Hearing-—Fresh evidence -—Admissibility. : 
—Re St. ANSELM, PINNER, No. 2875, poat. 

1788. -——-- Grounds for allowing or dismissing 
appeal—-General rule.; —(1) The chancellor of the 
diocese having decreed a faculty tu issue to place 
two movable benches in the chancel for the use 
of the vicar & his family, pltf. appealed ayainst 
the decree :—Held: the judge of the et. of appeal 
would not disturb the decree of a loca! ordinary 
in such a matter, unless it were clearly shown that 
a plain violation of a private right was involved, 














or that such decree would give rise, actually or. 


robably, to a considerable degree of general 
inconvenience. 

2) A faculty to place in the chancel movable 
seats, which may be removed at the diserction of 
the ordinary, is valid.—ELp v. Penny (18035), 29 
J.P. 627; 11 Jur. N.S. 228. 


neither of which additions were shown on the plan. 
A citation having issued at the instance of the 
secretary of the Archbishop of Canterbury, calling 


‘upon the vicar & churchwardens to show cause 


why they should not be monished to comply with 
the provisions of the faculty, or to submit to such 
other order as the ct. might think {lt Co make upon 
them in the premises: -Hfeld s (1) by allowing the 
deviations complained of to be made without the 
leave of the et. the vicar & churchwardens had 
been guilty of a contempt of ct.3 (2) no deviation 


‘from the plans sanctioned by a faculty can law- 


fully be made without the sanction of the ef. 5 
(3) under the circumstances, the ct. would dis- 
pense with making the usual order requiring the 
Vicar & churchwardens to restore the chapel to the 
condition sanctioned by the faculty ; but to mark 
its disapproval of their infraction of ¢he law, con- 
demnped them in costs. Leer. THeRN (VICAR & 
CHURKCHWARDENS) (L802), Prist. 217. 


“ wae — 


ated 


-REVOCATION AND MODIFICATION 
OF RKACULITLES. 

1791. Grounds for revocation - Surprise --Undue 
contrivance.) -Burriv. Jonts (1529), 2 Hay. Hoc. 
417: 102 i. R. WO. 

Annotationa ; - Consd. b.. O. o9n, 
Refd. Evans +r. Slack & Sinith (1860), SH 1. J. Keel. $8; 
St. Andrew, Homford (lector & Churchwardens) v. All 
Persons having Interest, ete., (E804) 2. 220; St. Jamen, 
Norland (Vicar, ete.) 7. St. James, Norland (Parishioners), 
JARO) 1. 2565 St. Andrew's, Hove (Vicar & Churchwardens) 
& Hove Comrs. « Mawn & Rowe, [195) 
Mentd. Jie St. George-in-the-Kast (1476), 1 
ite St. Pauls, Wilton Maco (1489), ‘Trist. 1 
Nicholas Cole Abbey, Rte St. Benet) Fink Churchyard, 
(KOS) 1%. 583) He Plumstead Burlal Ground, {ISS , PB. 
225; Bt. John the Baptist, Cardiff (Vicar) 7, St. John the 
Baptist, Cardiff (farishioners), (2408) PP. 155. 

1792. ----.. Fraud.|--A faculty yranted by the 
ordinary after citation & unappealed against 
eannot, in the absence of the consent of all the 
parties interested, be revoked fur any cause other 
fhan fraud.--- LoNpbON Country CotCnci pv. DON. 
pas. [I90S) P22; PO bt. 670. 
Annotations: Aptd. Grosvenor Chapel, 

street (No. 2) City, 20 T. O. RR. 40d. 

Sepulchre, Holborn Viaduet. (1903), 19 T. 

ah Aareerehs Luothbury (Kector, ete.) v. L. 

- * , 

See, also, Nos. 1788, 1780, ante. 


SuB-stecr. 7. 


Dundas, (1004) 2. 1. 


South Audley 
Mentd. He rit. 
I, RR. 7238 4 
Cc. ., (1909) 
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ECCLESIASTICAL Law. ° 


Part V.—Clergy. 


SEcr. 1.—ORDERS. 
SUB-8ECT. 1.—ORDINATION. 

1793. Service—Objection to candidate—-Grounds 
of objection.|—At the celebration of a service of 
the rite of ordination of priests, applt., a layman, 
came forth & objected that one of the deacons 
presenting himself for ordination had taken part 
in the services in a church in which adoration of 
the clements & other breaches of the prescribed 
ritual had taken place :—Held: the matters 
alleged against the deacon did not, if true, con- 
stitute an impediment or notable crime within 
the words in the Ordination Service, to be said by 
the bishop, which call upon any person present, 
who knows any “ impediment or notable crime ”’ 
in any of the persons presenting themselves for 
ordination, to come forth & show what ‘“ the crime 
or impediment ”’ is.—KenNsit v. St. PAUL'S (DEAN 
& CHAPrTer), [1905] 2 K. B. 249; 74 1. J. K. B. 
454; 92 L. T. O01; 69 J. P. 250; 53 W. Wt. 622; 
21 'T. La. RR. 4263 20 Cox, GC. CO. 829, D. CG. 

1794, ‘Title should be given:|—-By the ecclesi- 
astical law no man ought to be ordained sine 
fitulo, that there might not be mendicant preachers 
(LORD FiIncH, (.).——PERNE v. OLDFIELD (1680), 
2 Cas. in Ch. 19; 22 EK. R. 826. 

1795. Evidence-—Bishop’s certificate -— Though 
seal broken off.|—(1) A deed under seal [bishop’s 
certificate), when properly proved, may be read 
in evidence, though the seal be brc-ken off. 


_ (2) Whoever is admitted, institutcd, & inducted, ; 
into any ecclesiastical benefice, shall, ipso facto, | 


have the cure of souls; & therefore a parson & 


vicar may have a concurrent cure in the same | 
church ; for it may have two patrons, each having | 


an undivided moicty. 


Whenever the incumbent comes in by the | 


bishop it is a cure of souls (per Cur.).——-CLERKE 
d. PRIN v, HEATH (1600), 1 Mod. Rep. 113 2 Keb. 








| 
| 


| 
i 
| 


5H0 5 86 1. RR. OOL 3 sub vom. CLARKE 1 PRYN, | 


CLARKE t. LIMATH, 1 Sid. 126 3 seb nom. CLERK v. 


| 


PRINN, 2 Keb. 4813 sub nom. HeatH cv. PRYN, 


1 Vent. 14. 


Annotations :. .1s fo (2) Refd. Portland ¢. Bingham (1792), 
Hag. Con. 157. Cenerally, Refd. A.-G. v. Brereton, 
Brereton ¢. Tamborlane (1752), 2 Ves. Sen. 425. Mentd. 
H.t. Bray (1736), Lee temp. Hard, 358. 
1796. 


eee ee oe 


Deceased archbishop’s letters of : 


ordination-—Produced from proper custody—With- . 


out proof of seal.]—Where the question was, 
whether a deceased person who had celebrated 


archbishop, ordaining him, & dated more than 
thirty years before, were produced from among 
his papers by his widow :—Held: they were 
admiasible in evidence, without proof that the 


i the clergyman will oe 


1799. ——.|—Applt., a clerk in orders 
officiating as a minister of the Church of England 
in a colony, was nominated to a church built & 
endowed by a private individual residing in the 
colony. Applt. was not instituted or inducted 
into his church & benefice, but he received from 
the bishop of the colony a licence to officiate, & 
have the cure of souls within the district assigned 
to the church, & took an oath of canonical obedi- 
ence to the bishop. The bishop, without the 
authority of the Crown or of the local legislature, 
convened a synod in the colony, to be composed 
partly of clergy & partly of lay delegates elected 
in the different parishes of the diocese. Applt. 
was summoned to attend the synod, & was 
directed to take steps for the election of a lay 
delegate in his parish; but he refused to attend 
the synod, & neglected to take any steps to 
forward the election of a delegate ; he was conse- 
quently cited to appear before the bishop & for 
this disobedience he was first suspended, & 
afterwards deprived of his benefice :—Held: the 
oath of canonical obedience docs not mean that 
all the commands of the 
bishop, against which there is no law, but that he 
will obey all such commands as the bishop by law 
is authorised to impose.—Lono v. Care Town 
(Bp.) (1863), 1 Moo. P. C. C. N.S. 41153 Brod. & F. 
293; 2 New Rep. 465; 8 L. T. 738; 9 Jur. N.S. 
805; 11 W. Rh. 900; 15 E.R. 756, PLC. 
Annotations :-—Refd. Ke Nutal (Lord Bp.) (1865), 3 Moo. 

Pc. CG. N.S. 115; Natal, Bp. r. Groen (1868), 18 L. T. 

112; Merriman v. Williuins (J8&82), 7 App. Car. 484. 

Mentd. Nutal, Bp. v. Gladstone (1866), L. R. 3 eq. 13 

hep. Jenkine (1868), L. K. 2 7. C, 2585 Cape Town, Bp. 

, Natal, Bp. (1869), L. Ro 3 P. CG. 1: Brown v. Montreal 

Curd (1874), LL. KR. 6 PB. CGC. 1575) The Parlement. Beige 

(1879), 4 2. DD. 2283) Read t, Lineoln, Kp. (1889), 14 

P. D2 885 Free Church of Scotland (Gencral Assembly) v. 

Overtown, Macalister rv. Young, [1904] A. C. 515. 

1800. False pretence of Holy Orders —Bishop’s 
licence to curacy—-To unordained person—No 
defence.|——(1) Where a person is indicted for 
falsely pretending to be in holy orders, & solumn- 
ising matrimony according to the rites of the 
Shurch of Ingland, the mere licence by the 
bishop to a curacy, or the institution by him to a 
benefice, which renders a clergyman compellable 
to perform the marriage ceremony between 
competent partics, is no defence if the person 
charged knows of the invalidity of the letters of 
orders on which he has been sv _ licensed or 





_ instituted. 
Q marriage was a clergyman, authorised to cele- . 
brate it, papers appearing to be letters of the . 


seal they bore was the seal of the archbishop.— . 


R. oe BaTuwick (INUARITANTS) (1831), 2 B. & Ad. 


639; 3% Bott. Oth ed. 138; 9 L. J. O. S. M. CG. . 


1033 109 1. BR. 12380. 


«tnnotations: ~Refd. 1t. ro Millis (1844), 10 Cl & Fin. 534. 
entd. Stapleton ¢. Crofts (1852), 18 Q. B. 3607. 


(2) Where a person is so indicted it is enough 
for the prosecution to show that the letters of 
orders which the person charged has held out to 
be genuine, & has put forward as a justification 
for presenting himself as a person in holy orders, 
are spurious, & it is not incumbent on the prosecu- 
tion to show that he had no other valid orders.— 
R. v. Evuis (1888), 16 Cox, C. C. 169. 

Forgery of letters of ordination.; —Sce CRIMINAL 


_ Law & PROCEDURE, Vol. AXV., p. 1056, No. 11,029. 


1797. Oath of canonical obedience-—Effect of.]— __ 


BARNES 1. SHORK, No. 1836, post. 


1798. --— - —~—--..] ~ BARNES 
SRT, pos, 


& SHORE, 


PART V. SECT. 1, SUB-SECT. 1. 

a. Eramiaation of cundidate—Dis- 
cretion of archbishon.}---The curacy of 
St. J. parieh cea 4 me vacant, 
the vicar, in whom the right of nomina- 


Noa. . 


tion is veated, nominated a layman, 
who presented himself to the Arch- 
bishop of Dublin, for the pur 
boing examined previous to e 


The archbishop peda 2 refused to 
examine him :—Held : refusal was 


So EEE astro mee 


Sup-secr. 2.—Puiests AND DEACONS. 
1801. Priest —-Issue whether priest when admitted 
to benefice—-Triable by bishop.|-— The question 


discretionary, & the ot. would not, in 
such @ case, grant a mandamus to the 
_ archbixhop, aque him to proceed 
with the cx ation.——R. c. DUBLIN 
ag Bagt pe (1833), Ale. & N. 244; 
Yr. L. Rec. N, Ss. 28,—-IR. 


of 
tion. 


Parr V.—CLERGY. 


whether @ person was a priest at the time of his 
admission a benefice, shall be tried by the 
roadie 5 & not by the country ; for though 18 & 14 
ar. 2, 

ordained shall be disabled, & ipso facto deprived, 
& his promotion void as if he was naturally dead.” 
yet being declaratory of the common law, he is 
not disabled until he is deprived, & the act of 
deprivation belo to the bishop.—lIlinrn rv. 
Boomer (1679), 2 Show. 52; T. Jo. 141; 8 Keb. 
567; 89 E. R. 788; sub nom. Winn v. BAnNE, 2 
Lev. 250. 

ay aaa :—Refd. Middioton vr. Croft (1736), Cunn. 45, 


1802. -——— Age for ordination.) —'The ct. will 
not grant a prohibition to stay a suit against a 
person for taking orders as a priest under the age of 
24, or as a deacon under the age of 23.—RoBerts 
v. PAIN (1685), 3 Mod. Rep. 67; 87 E. BR. 42. 

1803. Deacon—Age for ordination.]— Roberts 
v. Pain, No. 1802, ate. 

1804. —--- May celebrate marrlage.} — lh. v. 
Mitauis, No. 20, ante. 

1805. --—- Is in’ Holy Orders.| —'The statute 
Which requires a person elected to a fellowship 
in University College, Oxford, to be constituted 
in ordine saccrdolis within six months after elec- 
tion, is satisfied by his admission into deacon’s 
orders within the prescribed period, the words 
Ineaning a person in any kind of holy order, as 
distinguished from a layman.—te UNIVERSITY 
COLLEGE, OXFORD (1848), 2 Ph. 521; 11 L. 7.0.8. 
21; 42 BK. RR. 10443 sub nom. Re UNiversiry 
ns OxForp, Ea p. Moorsom, 17 L. J. Ch. 
-{nnotation :—Retd. A.-G. v. Powis (1853), Kay, 186. 


ne eemaal 





Sect. 2.—STATUS AND POWERS. 
Sun-sect. 1.—-IN GENERAL. 


1806. Whether lost by holding cure outside 
England---Cure within British Empire.|—In 1854 
a society, formed in 1849 & called the Friend of the 
Clergy, obtained a charter of incorporation. — Its 
defined object was to provide permanent pensions 
for the widows & orphan unmarried daughters of 
*eergymen of the established church of KMngland 
& Ireland” & to afford temporary assistance to 
necessitous ‘‘ clergymen of such church’? & their 
families. On Jan. 1, 1871, the Trish church was 
disestablished. On July 2, 1873, the oriyinal 
charter was confirmed with immaterial amend- 
ments. On Mar. 31, 1920, the Welsh church was 
disestablished :-—-Held : clergymen ordained to the 
ministry of the established church of England 
retained their status while holding a consistent 
cure in the disestablished churches of Wales or 
ireland, or in the episcopal church of Scotland, or 
in the British Dominions, & they & their families 
were within the scope of the charter. 
whether clergymen ordained to the ministry of the 
disestablished Welsh church, or of the cpiscopal 
church of Scotland, or of the established church 
of England exclusively for service in the Domi- 
nions, or of a Dominion church, & not licensed 
to officiate in England, were within the scope of 
the charter—He FRIEND OF THE CLERKUY’S 
CHARTERS, Friend oF THE ChEnGy tv. A.-G., 

PART V. SECT. 2, SUB-SECT. 1. 


b. General rule.}—A_ prienrt fa en- 
titled to have his political opinions, 


abuse the law ; 


c. 4, 8. 13, says ‘“‘ that every person not | 





| 
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206. 

1807. Whether temporal rights lost by negligence 
—One rule applicable to ecclesiastical & lay 
persons.]-—Defts., copyholders of a manor, claimed 
a custom to dig sand from their copyhold tene- 
ments; & the practice of digging for this was 
carried back by the evidence to 27 years, & no 


| more, before the filing of the bill :—Held: (1) Pre- 





| 
| 
| 
| 
] 
| 
| 
| 


scription Act, 1831 (c. 72), 8. 1, applies only to 
cases Where one man claims, by custom, prescrip- 
tion or grant, some profit or benefit to be taken 
from or enjoyed upon the land of another; & 
has no application to the case of a right claimed 
by a copyholder in his own tenement; (3) the 
truc meaning of sect. 6 of the Act scems to be that 
no presumption or inference in support of the claim 
is to be derived from tho bare fact of user or 
enjoyment for less than the prescribed number of 
years; but where there are other circumstances 
in addition, the Act docs not take away from the 
fact of enjoyment for a shorter period its natural 
weight with a jury as evidence 3 (3) the fact. of 
the late lords of the manor being ecclesiastical 
persons made no difference. 

(4) 1 cannot listen to the suggestion that the 
late lords of the manor were ecclesiastical persons 
& negligent of their rights. ‘There must be one 
rule applicable to the ecclesiastical person as well 
ag the layman (Lorp Westbury, L.0.).— 
HANMER v. CHANCE (1805), 4 De G. J. & Sm. 626 ; 
6 New Hep. J; 31 1. J. Ch. 4133 12 1. T. 163 ; 
20 J. P. 3243 11 Jur. N.S. 3075 13 W. Ht. 500 5 
461K. KR. 1061, 1.0, 

-Annotations :— As to (1) Refd, Portland v. Hil) (1866), 1. RR. 

2 Ky. 765; A.-G. for Isle of Man ¢t. Mylchreest (1879), 

4 App. Can. 201. 

1808. ‘‘ Reverend ’’—Whether belonging exclu- 
sively to clergy of Church of England.|---'The word 
“ Reverend ” is nothing more than a laudatory 
epithet. It is not a title of honour to be exclu- 
sively possessed by the clergy of the Kstablished 
Church, as having A ig ordination. 

Applt. was described on a tombstone as ‘ The 
Rev. Ji. K., Wesleyan minister? :--~/feld 2 this 
was not a sufficient reason for refusing a faculty 
for the erection of such tombstone.---Keer vu. 
Smivu (1876), 1) PD. 7833 461. dO. 103 33 
LT. 704; 405. P. 1965 24 W. 2. 375, P.O. 
alnnolation: Refd. St. Nicholan, Leicester ¢. Langton, 

PISpyy dr. 1. 

1809. Whether subject to bankruptcy laws.|- - 
A commission of bkpey. was taken oul against 
petitioner, who insisted that, as he was a clorgy- 


i man, he was not Jiable to become bkpt. within 
ithe intent of any of the bkpt. statutes. 


The 
Lord Chancellor would not supersede the coim- 


‘mission, or direct: an issue, but left petitioner to 


his action at law.— Ae p. MeyMmor (1747), 1 Atk. 


106; 26K. R127, 


of special damage an action 


teense to be clothed with all the 
privileges & rights of wu citizen. 
priest has ne ot 
M3 


+ trndadions : --Reld. Arbuckle ¢. Cowtan (1803), 3 How, & 1. 
Qu. "398, 


Mentd. Cobb », Symonds (1822), 35H. & Ald. 516; 
Newcastle vr, Morria (1870), 1. HW. 4 Hf. 6615 Me South 
Wales Atlantic 8.8, Co, (1876), 2 Ch. D. 765. 

1810. Right to sue for slander -Clergyman with- 
out preferment-- Special da e.}---In the absence 
y ® person in holy 

orders is not sustainable for words spoken of him 
as a clergyman unless he was holding offlee or was 
in receipt of professional tewporal profit when the 


iing m tuikdake fo atippass that avery 
wet oof a priest is a splritunal act; 
an aannalt bs « prlest tx et an 
‘ pyault & not pr ostly intimidation ; 


But a 
2 fo Violate or 
as me right to 


$ 
& to exercise his legitimate uence | interfere with the rights & privileges 4 the assault of w priest can & uo ht, 
logitimately. It is a mistake to j of other subjecta. He may excrejee ty be resented & prosecuted & punis. 
suppose that on « man taking holy | his own privileges, but he mast like any other lndividual.—TIvPERAnY 
orders he ceascs to be a citizen, or | forbear in respect of others. It is Cane (1870), 2 OM. & H. 31.—IR. 
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Secl. 2.—Slulus and powers: Sub-sects. 1 & 2, A., 
B. & C. (a', (0) & D3 sub-sects. 3 & 4, A.) 


we oo 


words were spoken.— WAKEFORD v. WriaHut (1922), 
39 T. L. RR. 107, C. A. 


SUB-SECT. 2.—PRIVILEUES. 
A. Immunity from Arrest or Civil Process. 


Who are immune—Royal chaplains, etc.|-— Sce 
CONSTITUTIONAL LAW, Vol. XI., p. 521, Nos. 266~ 
268. 

1811. Extent of immunity—Going to, attending 
& returning from---Convocation.| —~PERyY’s CASE 
(1669), Freem. Ch. 132; 22 E. R. 1108; sub nom. 
PARY v. JUXON, 3 Rep. Ch. 38. 

1812. —---- —-— Celebration of divine service.| 
---Privsts’ PRIVILEGE CAsE (1556), 12 Co. Rep. 
1003 77 &. RR. 1875. 

Annotations :~-Reld. Cameron v. Lightfoot. (1777), 2 Wim. 
ieeae Mentd. ‘Townsend ». Hughes (1678), Ll Mod. 
1813. ——--— -——--- --~--.J— PIT v«. WEBLEY (1613), 

Cro. Jac. 3821.3 2 Bulst. 723 70 BF. R. 275. 

stnndations :- -Retd, Cameron +. Lightfoot. (1777), 2 Wim. Bt. 
aaa Mentd. Woodward +. Makepeace (1688), 1 Salk. 


1814, —— -~-- - -—.|- Where aos clergyman 
is arrested in church, or whilst going to or returning 
from the performance of divine service, the ct. 
will discharge him.-—QGopparp rv. Harris (1881), 
7 Bing. 320; 5 Moo. & P. 122; 91.5. O.8. CG. PL 
10OU; 131 [6. RR. 124. 


BR. Evempltion from Toi!s, 
1815. Whilst on parochial duty Turnpike out- 
side parish.| ~Turnpike Roads Act, 1822 (c. 126), 


EccLESIASTICAL Law. 


L. T. O. 8. 90; 23 J. P. 227; 5 Jur. N. 8S. 363 ; 


7W.R.138; 120 E. R. 820. 
sear vaar 7 ilaaiaoane Brunskill v. Watson (1868), L. R. 3 


1816. ——— Accompanied by others in same 
carriage.|—-A clergyman bond fide going to visit a 
sick parishioner is not, by reason of his et ps 
other persons in the carriage with him, disentitle 
to the exemption from turnpike toll given by 
Turnpike Roads Act, 1822 (c. 126), 8. 32.— 
LAYARD v. OvEY (1868), L. R. 3 Q. B. 4153 37 
L. J. M. ©. 148; 18 L. T. 632; 32 J. P. 821; 16 
W. R. $06. 

Curate temporarily officiating——Without bishop’s 
licence.|—-See No. 1815, ante, No. 2649, post. 


C. Kxemption from Secular Service. 
(a) In General. 

1817. Expenditor of sewers.]—-An archdeacon 
cannot be appointed by comrs. of sewers to the 
office of expenditor.—LEE’s CasE (1670), 1 Mod. 
Rep. 282; 2 Keb. 693; 1 Vent. 105; 86 I. Kh. 


886. 
Linnotation :---Folld. Chambers’ Case (1738), Andr. 353. 


1818. — —..|-- A clergyman is not compellable 


‘ to serve the office of collector & expenditor to the 


8. 32, enacts that no toll shall be demanded or . 


taken, by virtue of any Act. on any turnpike road, 
“from any rector, vicar or curate going to or 


returning from visiting any sick parishioner, or | 


on other his parochial duty within his parish "’ : 
Held: this exempts a curate who, in going to 


perform duty inow parish, passes through a turn- | geyotes his whole time to his office & has no other 
pike gate in another parish from payment of toll: 


at such grate. 

A clergyman of the Established) Church who, 
during the vacancy, by resignation, of the living 
of a parish, has been requested by the church- 
wardens to perform the duty of curate, & has been 
authorised, by a letter sent by the bishop's 
direction, but without. licence sine the bishop's 
hand & seal, to perform such duty, is a curate 
within the above enactment. -— DICKINSON — ¢. 
TEMPLE (1858), Di & Sts 28h. MLC. 105 32 


PART V. SECT. 2, SUB-SECT. 2. -A. 


6. Krtent: of immunity--Going to, | 
attending & returning from - Visitation 
by the ordinary. }--A clergyman duly 
cited to atteud a visitation by the 
ordinary of the dincase is privileged 
from arroat, cundo, redcundo, cf inoranado. 

- -MCQKATH t. GQERAGHTY (1866), lo 
W, RR, L27.-- -IR. 


tion a 


Ruch 


k. error ae 
d. Soe eee BLANK oF | 
GeRAUHTY (1866), 18 W. RR. 133.—IR. | 
e. ----- Slander.) —- Connnunications . 
made by a clenzgyman about ao mem- 
ber of hie chureh, tv other members 


ree ae 


might 


Comrs. of Sewers.—-CHAMBERS’ 
Andr. 308; @5 RR. 4313 
(VICAR) CASK, 2 Stra. 1107. 
Annotations :—-Mentd. Gerard's Case (1777), 2 Win. BL 1123 ; 

Rov. Warner (1799). 8 Term Kep. 375. 

1819. Overseer.,---A clergyman is exempted 
from serving the office of overseer.—ANON, 
(1701), 6 Mod. Rep. 140; 87 E.R. 809, 
Annotations + ~Refd. Chunibers’ Case (1738), Andr. 

Mentd. fi. ¢. Jackson (1775), 1 Cowp, 297, 

1820. Service on jury Ordination after impanel- 
ment.]--- BEECHER'’S CAasE (1577), 4 Leon. 190; 
T4 be. RR. Sky. 


Cask (1739), 
sub nom. DARTFORD 


Ri 


(b) Military Service. 
1821. Who are exempt—-Under Military Service 
Act, 1916 (c. 104), Sched. I. (4)—-Lay member. | 
—A lay reader of the Church of England who 


profession or living but is not: in holy orders is 
not entitled to the exemption from military 


- service conferred by Military Service Act, 1016 


Headed that he, asa parish priest, spoke 
he words from the altar of his chapel 
to the parishioners by way of admoni- 
pPitt., who was one of the 
parishioners, relying upon the occasion 
as privileged :---Licld 
privilege, --MagGgRaTtHu 
(IS77), 1. RL IDC. LL, 152,.—IR. 


evidences ina pending cause, or ta 


(c. 10-4), Sched. F.. clause 4.—StIMMoNDs ¢. ELLIOTT, 
{1IMITJ2K. B. S01; STIL I. KR. BB. 425 21T LT. 
620; 82 3.P.37; 151. G. BR. 8165 26 Cox, C. C. 
df, bp. c. 

atnnedation :—Folld. Robins vr. Wood (1917), 87 L. J. K. LB. 


1822. -——- —— ———.'—-Iiven if a man who is 
not. in holy orders can be called “a regular 


) damages for defamatory words, read 
by a oh Waal Resseers from a pulpit, against 
the schoolmaster of the parish, the 

et. found that the clergyman was not 

bound to produce the paper from 
which it was alleged that he had read 
the defamatory ex pressions.-—COorPER 

. GiREIG (1$12), 16 Fac. Coll. 508.— 


there was no 
t, FINN 


Inlimidation of witneascs.] coT. 
~—Phe ct. will punish, as an interference 
with the course of justloen & of fair 
trial, the use of language calculated Cc. (b 
to affect the minds of 
otherwise be 


PART V. SECT. 2, SUBSET: 2.— 
ersolhis who : 


willing to give m. Hae are erempl—Under Mili- 


tary Service .tcet, 1916—-"* Rrangcliat.’*) 


of his church are not) privileged. -:- err . . - “< religious denomination which 
MELioR ¢. Parke (102), 2°58. 2. Te he tart teat cack leon believed it to he unscriptural to have 
NB. W, 146.~-AUS. ‘was used by a priest at the altar to | . coe dnote tas cat ix regular 
f. -~—-- - - ~ Where no injury proved.) | lis cong tion does not thereby confer | CICTRY biti el 9 a ‘Ade gy abet aa 
~~RLANCHARD ot. RICHER (E876), 2000 any privilege, or mitigate the con- eres! pala everest: ¢ ne from among 
L. C. 3. 146.-—CAN. tempt.— Re SovTd Meatit Exrction "ie members of cach congregation, 
Wie eecsuwas . Mice b su get iar ae aj, . Who exercised all the functions usually 

g: ween Je - ViGNeEUX ow Nor: Periosx, Fay's Cass (i892), 30 rfomned by ular cle ve 1 
AKUX (1877), 211. C. dL 8th CAN, OL. R. Ir. 659,- IR. ae pre aided thank Mephts PUR 
: addition two evangelists were appointed 
aie i eel ~ ‘G alddreaa from the l. 2ruduction of notes of defa- tw visit the various co tions, & 

: v clion 


fur slander, deft. 


matory acrmun.jJ—In ani action of 


berega 
to exercise all the functious usually 


Part V.—C.uErGyY. 


minister’? of the Church of England, he is not 
excepted from liability to military service by 
Military Service Act, 1916 (c. 104), Sched. J, 
clause 1.—Rowins v. Woop (1917), 87 L. J. K. B. 
224; 81J.P. 311; 15 L. G. R. 820, D.C. 

atneteliun :—Mentd. Cicrhold r. Duy (1917), 87 L. J. K. B. 


ee ee ee A 


1823. ——- -——— Date of ordination.) -— The 
exception from liability to military service of 
“men in holy orders or regular ministers of any 
religious denomination ’* which is contained in 
Military Service Act, 1916 (c. 10), Sched. I, 
clause 4, applies only to those persons who were 
within the scope of the exception on the “ ap- 
pointed date ”’ on which they are to be deemed to 
have been duly enlisted in His Majesty's Forces. | 
A man, therefore. who takes holy orders or who is 
appointed the regular minister of any religious 
denomination after that date is not. excepted from 
liability to service.—-STONE v. Woon, [1917] 2 
K. B. 885; 87 L. J. K. B. 88; 117 L. T. 6043 
82 J. P. 29; 317. L. R. 6; 62 Sol. Jo. 3853 15 
1. G. R. 836; 26 Cox, C. OG. 42, D.C. 

-l(nootations ;--Apid. Simmonds v, Elliott. (1917), 87 LL. J: 

K.B. 42; Morris v. Martin, [1818] 2 K. 38. 892. 

_coin- -—--—- Minister of other religious bodies.|- — 
ae Part: VIII., Sect. 8, sub-sect. 2, B. (b) ii, 
post, 


~~ ay 


ome 


D. As Witness. 


Whether communications to clergyman privi- 
leged.|-—See MVIDENCE. 


SUB-SECT. 3.—-DISABILITIES. 


1824. Trading-- Buying merchandise— For use 
of family.]|—ANON (1733), 2 Barn. K. LB. 31d; 
O4 E.R. 521. 

1825. -—-— Contract made in course of trade --- 
Validity Lease of farm taken for occupation. |— 
An agreement in 1800 for a lease of a farm to a 
clergyman for the purpose of occupation is void 
under 21 Hen, 8, e. 13.—-MoORRIS v. PRESTON (1802), 
7 Ves. 547; 32 BE. RR. 220, LC. 

1826. ------- .-— - -| “Where a_sclergyman | 
engages in trade, contrary to Pluralities Act, 
1838 (c. 106), s. 29, & makes a contract in the | 
course of such trade, such contract may, under the 
oe in sect. 31, be enforced cvither against or 

y the clergyman, though both parties contract. | 
With knowledge of the facts constituting the - 
illegality.-—-Lewis 7. Briar (1855), 4 fb. & WB. : 


M7; 241. 5.Q. BI); 251. T. OO. S. 805° 190 
J.P. 3003; 1 Jur. N.S. 7573; 3 W. R. 4005 119 | 


kK. RR. Ott. 

1827. Keeping grammar _ school --- Without . 
licence.'—Prohibition was granted to a suit in the 
Spiritual ('t. against a clergyman for non-residence | 
& keeping a grammar school without licence.— , 
JONES v. GEGG (1740), 7 Mod. Rep. 3713 47H. RR. . 


ea a en ee ee 


eae et ee 


me ee 
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1300; subsequent proccedinga, sub nom. GEAGR v. 
JONEs (1741), 2 Stra. 1149. 
Act, 1838, 


~ssmegl—— See, now, Pluralities 
(ec. 106). 

1828. Farming -— How penalty recovered.| — Rh. 
? Briautr (1758), 2 Keny. 274; 96 Hi. BR. 1180; 
sub nom. Rov. Wriant, 1 Burr. 543. 
alanotations :—-Mentd. Forster ¢. Taylor (1834), 5B. & Ad. 

887: Roe. Buchanan (1846), 8 Q. B. 883; R. ». Lovibond 

(1871), 24 BE. T. 357: KR. ev. Hall, (1891) 1 Q. B. 747; 

Mullia eo Hubbard, (1903) 2 Ch. 431; Lowe v. Dorling, 

{1g906) 2 KK. B. 772. 

-| —See, now, Pluralities Act, 1888 (c. 106). 


—— 





1.—CONDITIONS PRECEDENT TO 
OFFICIATING, 

A. Licence of Bishap. 

1829. Necessity for licence --- Lecturer.|— RH. 
vy St. BARTHOLOMEW'S (CHURCHWARKDENS) (1700), 
13 Kast, 421, no; 104° I. R. 48450 sub nom, 
Sr. BARTIOLOMEW'S (CHIURCHWARDIENS) CASE, 
Holt, K. B. 4183 3 Salk. 87. 

Annotations: Refd. Roo. London, Rp. (1743), 13 Kast, 
420, n.; Ferguson te. Kinnoull (1812), 9 CL & Kin. 25t. 
18380. ~-—--.|—-None can preach without, licence 

of the ordinary, whose cure it is to prevent. heresies 

& schisms in his diocese; & there is a canon 

against preaching without licence, & that binds 

all the clergy. <A clerk ordained cannot preach 
even in the diocese whereof he is, & by whose 
diocesan he is ordained, without Jicence 5; though 
one would think the very ordination would 
amount to a licence to preach within that diocese 
(per Cur.).—Fincn ¢. HAnRis (1702), 12 > Mod, 
Rep. 640; 88 H.R. 15738. 


Linnotation +--Refd. Down & Connor & Dromore (Lord Bp.) 
v. Miller, Same v. Potter (1801), 5 1. PT. Sd. 


1831. ---— Translation of bishop --No necessity 
for new licence.) --(1) Though a curate is appointed 
by a viear, either generally or expressly for life, 
yet such appointment, is in its own nature revocable 
at law (per Cunt.). 

(2) If a bishop grants a licence to a curate to 
preach, & afterwards is translated, there is no 
necessity for a new licence by the succeeding 
hishop (Carrer, 13.).---Price oo Prater (1729), 
Bunb. 273; 1 Barn. K. BB. 23833 145 i. RR. O71, 

1832. .-— Nominee to chapel of ease.|-- Sr, 
JOUN'’S CHAPEL OF KASE, St. ANDItEW's, LLOLBORN 
Case (1730), Fitaz-G. 1583 4 Is. BR. OD). 

1833. - - Unbeneficed clorgy.|--Trenne 1, 
Keir, No. 157, aufe. 

1834. .- .j--It may be very) proper that 
curates should be examined & admitted by the 
diocesan, in order to prevent gern not. duly 
qualified from being introduced into parishes in 
that character. But deft. in the instance in ques- 
tion, did not attend in that character ; nor was ho 
acting as curate within the meaning of the canon ; 


SUB-SECT. 


exercised by the elders, except the 
dixpensing of the Lord’s Supper. The 
Evangelists were not: ordained, they 
were appointed ad ritam ad culpam: 
they devoted their whole time ta the 
work ; they were supported ia 
voluntary contributiona :--~dleld : such 
un o6evangelist was not aiooregular 
tiinister, in the sense of Sched. 1 of 
the above Act, & accordingly was not 
exempted from military service.-— 


MONTUOMERIE vc. MacCKENNA, [IQS] . 


=. C. (J.) 55.—8COT,. 

nr. or hese n renee ene 
A third year student of divinity, acting 
an lucum lenena, to a ininister of the 
United Free Church, was nota ** re- 
golar uudnister ’* in the sense of Sched. 
1 of the above Act & accordingly 


' Coruing 


Divinity  atudent.}— | 


War not exempt from military servicer. 
~-Hata re. MARSHALL, (1918) 8. C. GL) 
47.---S8COT. 


PART V. SECT. 2, SUB-SECT. 3. 


0. Member of purtiament,) --- Ac- 
to the constitution of De 
Nederdultseche Hervorinde of Gere- 
formeerde Kerk van Zuid Afrika, each 
congregation was the owner of ita own 
property & funds, & wan represented b 

& Kerkeraad which was entrusted with 
the govt. & guidance of such con- 
gregation & with the administration 
of ita property & funds, the Kerkeraad 
alne@ being empowered to represent the 
congregation at law. in 1915 8 con- 


' gregation & its Kerkeraad respectively 


passed resolutions approving of the 
candidature of their injninter [no oa 
yuarHamentary clection, The minister 
waving been elected, continued ro- 
celving bis salary as silulster, but. 


‘ provided for a substitute durlog his 


ae ee eee 


absence, & paid bis salary. In an 
uction for a declaration of rights by 
come mombers of the congregation :--- 
Held: ax the relation of a minister 
towards the congregation wie a strictly 
personal one according to the con- 
stitution & regulations of the church, 
his position as tilnister was fneaom- 
patible with that of «a member of 
parlament, & It did not avall bis to 
spovinte a substitute & pay bis aslary.- - 
mm Waar r. VAN DEK Honan (1008), 
Tb. D. 75. 8. AF. 
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2.—Status and powers: Sub-sect. 4, .4. & B.; 
sub-sect, 5. Sect. 3: Sub-sect. 1.) 





ee eee 


he only came to officiate for the rector on a par- 
ticular occasion. That occasional assistance so 
given is punishable as an ccclesiastical offence, 
merely because the minister, so assistant, has not 


been licensed, as curate, by the bishop of the : 


diocese, is more than, without further authorities 
being adduced, I am prepared to lay down as a 
rule of law (Sin JouwNn NIcHOLL).—GATES 1. 
HAMBERS (1824), 2 Add. 177; 162 KE. 1t. 259. 

Annotations :—Retd. Marshall »v. Exeter, Bp. (1860), 7 

C. BN. S. 653; Down & Connor & Dromore (Lord Bp.) 

®. Miller, Same ve. Potter (1861), 561.7. 30. Mentd. Martin 

vr. Mackonochic (1879), 4 Q. LB. D. 697, 

1835. --- —- Officiating in unlicensed building.]| 
— WILCOX v. Writs (1833), Return of Appeals 
before the High Court. of Delegates, No. 192 
(Parliamentary Papers, 199, April 3, 1868). 
Annotation :-—Mentd. Trower v. Hurst (1847), 5 Notes of 

Cases 160, 

1836. -—-- -——~—.]—(1) ‘TToleration Act, 1688 
(c. 18), exempting persons who shall take the oaths 
& subseribe the declaration there mentioned from 
prosecution in the Ecclesiastical Ct. for non- 


| 
| 
! 


conforming to the Church of England, extends | 


not: only to lay persons but to clergymen who, 


‘18 properly 


wfter being ordained, dissent from the Church. ! 
Semble: (2) to claim this exemption, it is sufficient | 


that the party states himself fo be a dissenter, | 


without any more formal act. 
(3) A person ordained a priest. in the Church of 


Kngland cannot, in this manner or otherwise at . 


his own pleasure, divest himself of his orders, so 

as to exempt himself from correction by the 

bishop for breach of ecelesiastical d scipline. 
Where articles had been exhibited 


in the : 


Keclesiastical Ct., under Church Discipline Act, ; 
1810 (ec. SO), against a priest. for such irregular | 
performance of service, & he put in defensive . 


allegations, stating that, before he did the acts 
complained of, he had seceded from the Church 
of England, & was minister of a congregation of 
protestant dissenters, assembling in the unlicensed 
chapel :--/feld : performance, by such priest, of 
the Church service in an unconsecrated chapel, not 
licensed by the bishop, & against his monition, 
is a breach of ecclesiastical discipline, & not. a 
mere act of non-conformity protected by the 
Toleration Act, 1088) (ec. 18), or by Places of 
Religious Worship Act, ISI2 (ce. 15). 


(4) In criminal suits, where a charge is pleaded . 


conjunctively, it is not necessary to prove every 
particular el of the offence, but seatence may be 
pronounced upon that which is proved.—BAakNEs 
ve. SHORE (18-40), 8 Q. B. 6403; 4 Notes of Cases, 
607; 1651. J. Q. 2B. 2086; 71. TT. O. 8. 110; 10 


.P.3123 10 Jur. O88 30115 H.R. 1013s sub nom. , 


SHORE «. BARNES, Brod. & EF. 45, 
Annotation - 
Moo. B.C. ¢ 


1837. ----. --—-—.)—-FREELAND rv. NEALE, No. 
SSO, post, 
1838. ----- ---—--.]-—IODGS0ON tr. GLADSTONE 


(1852), Timer, May 4, June 3, & 11. 
Annotation -—-Retd. Down & Connor & Dromore (Lord Bp.) 
t. Miller, Same ¢. Potter (1861), 5 L. T. 30, 


1839. --—- ia D., a clergyman of the 
Church of England, having been charged with 
performing the officcs of the church in a room not 
consecrated or licenced, & without any authority 
from the bishop, admitted the fact, & yave in an 
aflidavit explaining that he had misapprehended 
the law :-- Held: he must be condemned in the 
costs of the suit, though it was alleged other 
clergymen of the diocese had offended in the same 
way with impunity. 


fecneraltn Mentd. Lang v. Purves (1862), 15 


ECCLESIASTICAL Law. 


(2) When a deft. gives an affirmative issue to 
arts. in a criminal suit, he may at the same time 
file an affidavit explanatory of his conduct.— 
Kirson v. Drury (1865), 29 J. P. 648; 11 Jur. 


N. 8S. 272 ui 
-.|—See, now, Liberty of Religious 
Worship Act, 1855 (c. 86). 

1840. Who may grant licence.]-— HERBERT v. 
WESTMINSTER (DEAN & CHAPTER) (1720), Fortes. 
Rep. 345; 92 E. R. 883; sub nom. WESTMINSTER 
(DEAN & CHAPTER) v. HERBERT, 11 Mod. Rep. 
315. 

1841, ——— Diocesan chancellor.) — SMITH 
LOVEGROVE, No. 155, ante. 

1842. Whether bishop bound to grant licence.|— 
The archbishop or bishop must licence a lecturer, 
but they cannot determine his right to the place. 
—R. vw. St. BARTHOLOMEW’S (CHURCHWARDENS) 
(1700), 13 East, 421, n.; 104 I. R. 4343 sub nom. 
St. BARTHOLOMEW’S (OHURCHWARDENS) CASE, 
Holt, K. B. 418 ;_ 3 Salk. 87. 

Annotations -—Consd. 1. ». London, Bp. (1743), 13 East, 








ev. 


a70, nh. . Ferguson r. Kinnoull (1842), 9 Cl & Fin. 
251. 
1843. ——.|—-A mandamus lies to compel a 


ant a licence to preach to a person who 
qualified.-—Cot EFATT v. NEWCOMB 

(1705), 2 Ld. Raym. 1205 ; 92 EK. R. 296. 

stunolations :— Refd. VR. rv. Litchfield & Coventry, Bp. 

(1733), 2 Barn. K. B. 365; Barnes tt. Shore (1816), 4 

Notes of Cases 595. 

1844, ——.] — A mandamus would not be 
granted to the bishop of London to grant licence 
to a Iecturer, who appeared to have no fixed 
snlary, but to depend altogether on voluntary 
contributions, & where there was no custom, & 
the rector had refused his leave to preach in the 
church to the person now applying (per Cur.).— 
Sr. ANNE’S, WESTMINSTER (LECTURER) CASE 
(1743), 2 Stra. 1192: 98 EK. R. 11213 sub nom. 
R. 7. LONDON (Bpe.), 13 Kast, 419, no; 1 Wils. 11. 


bishop to 





Annotations :--Consd. IR. ve. London Bp. (1811), 13 Kast, 

{ig omenta. Doe d. Buteher ¢. Musgrave (1840), 1 Man. 
xs 625. 

1845. ----~ Refusal for unfitness — Endowed 


lectureship.|--Act of Uniformity having enacted 
that no person shall be allowed to preach as a 
lecturer in any church, ctc. unless he be first 
approved & thereunto licenced by the archbishop 
of the province or bishop of the diocese, etc. the 
et. will not entertain a motion fur mandanus to 
the bishop to licence a lecturer appointed by the 
parish, upon the previous refusal of the bishop to 
do so upon the alleged ground of unfitness in the 
party elected, unless it be shown that the like 
upplication had also been made to the archbishop, 
& rejected by him.— i. v. LONDON (Bp.) (1811), 
13 Kast, 1419; 104 K. R. 433. 
stnnotations :—-Refd. R. vr. Gloucester, Bp. (1831), ¥ L. J. O. 
S. K. B. 228; Ferguson vr. Kinnoull (1882), 9 Cl. & Fin. 
251; Hayman rr. Rugby School (1874), L. R. 18 Eg. 23. 
Mentd. KR. ry. Barnard’s Inn (1836), 5 Ad. & EW. 17. 
1846. . The ct. discharged a 
rule for a mandamus to the Bishop of London to 














‘ licence a clerk chosen by the inhabitants of 


| St. Bartholomew, 


| 


i 


| 
| 


j 


Exchange, London, to an 
endowed lectureship in the parish church there, 
upon affidavit made by the bishop that the yarty 
elected had been admitted before him with a view 
to his being “approved & licenced,’ which are 
the words of Act of Uniformity, 1662 (c. 4), s. 19, 
“a that function upon the archbishop or 
bishop before any lecturer may lawfully preach ; 
that he had made diligent inquiry concerning his 
conduct & ministry, & being convinced from such 
inquiry that he was not a fit person to be allowed 
to lecture, he had nas arranges | determined, 
after having heard him, that he could not approve 


Parr V.—CLERGY. 


or licence him thereunto. The rule which included 


the Archbishop of Canterbury, as well as the bishop, 
in the alternative, was also discharged as against 


the former, against whom it was not pressed ; : 


though it was considcred to be equally apen to the 
party to make a substantive application ayainst. 
the archbishop, if he declined to inquire as to his 
fitness, with a view to approve or disapprove of him 
as a fit person to be licenced.—R. v. CANTERBURY 


(ARCHBP.) & LONDON (Bp.) (1812), 15 East, 117; : 


104 E. R. 789; previous proceedings, R. v. LONDON 
(Bp.) (1811), 18 East, 419. 


485. Refd. Fe 
Exeter, Kp. v. Marshall (1868), L. R. 3H. I. 17: Row 
Canterbury, Archbp. (No. 1) (1902), 71 L. J. K. Be 8 t, 

entd. A.-CG. v. York, Archbp. (1831), 2 Rusk, & M. 461; 
A.-G. v. Atherstone Free School (1834), 3 My. & K. 544: 
R. v. Exeter, Bp. (1850), 14 J. P. Jo. 3541; 
Charity (1851), 3 Mac. & G. 440; Hayman «. Rugby 

School (1874), L. R. 18 Eq. 28; BR. tt. Leteester Grans., 

pee 2 Q. B. 682; Cassel v. Inglis, (1916) 2 Ch. 2iL; 

v. Poplar B. C. (No. 1), [1922] 1 K. BB. 7: 

1847. —-— Second curate---One curate insuffi- 
cient./—ANON. (1816), 2 Chit. 253. 

1848. Minister duly appointed by incum- 
bent.|—Where a licenced minister appointed by 


? 
we 





Re Wilkes? | 


the trustees of a chapel, had been restrained from ° 
preaching by a decree of the Ecclesiastical Ct., | 


upon the ground that the chapel had not been 
endowed, according to the provisions of Church 
Building Act, 1831 (c. 38), whereupon the incum- 


bent of the parish appointed a minister, but the . 


bishop refused to licence him:---//eld: the ct. 

would grant a mandamus, requiring the bishop 

to licence the minister so appointed by the 
incumbent. -—R. v. LONDON (Bp.) (1838), 1 Will. 

Woll. & HI. 151. 

1849. —~—-..j~-R. or. 

20 T. 1. R. 485, D.C. 
1850. Revocation of licence- At will of bishop.| 

—A licence granted by the bishop to a clergyman 

to officiate in a proprictary chapel is revocable at 

the will of the bishop.-—-HOobDGSON ve DILLON 

(1840), 2 Curt. 388; 163 I. R. 448. 

Annotations : --Consd. Richards v. incher (1874), L. R. 4 
A. & KE. 255. Refd. Down & Connor & Dromore (Lord 
ne v. Miller, Samer. Potter (1561), 5 L. “P. 303 sedy- 
wick rr. Manchester, Bp. (1869), $8 L. J. eel. 30. 


LiveErrooL (Br.) (1904), 
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1853. ———.] —OLERKE d. PRIN v. HRATH, 





. No. 1795, ante. 


1854. Titlke—Conferred by ordinary.] — PENNE 
eee (1680), 2 Cas. in Ch. 19, 81; 22 EB. RR. 
26, 832. 


1855. - - Existence of benefice proved --Pre- 


, Sentation to ordinary—Possession.|-—In a suit to 


establish a rector's right against perception by the 
patron of the advowson who also by documentary 
evidence proved himself entitled to a sum of money 
in respect. of the tithes arising within the parish 


' & a general non-perception of tithes by any former 
Annotations :-—Apld. R. rv. Piverpnat, tp. (1904), 20 T. L. BR, B P I ys 
& t q ‘d a“ oF be ' s 


ecclesiastical rector :—-Held: clear documentary 
of the existence of an ecclesiastical 
rectory in support of a rector'’s title & proof of 
verformanee of ecclesiastical duties would prevail. 
Lhe rector’s right in such a case is established by 
mere proof of the existence of the rectory: -of his 
being de jure “& de faclo rector by presentation, 
ete., & therefore entitled at common law-—& by 
inference, from the ancient valuation of the 
rectory. as proved by the old surveys & documents, 
being shown to be much larger than the conten- 
porary valuation of the adverse right to the tithes 
claimed by deft. on which proof the et. held the 
adverse claimant. to be only a portionist, although 
there was no evidenee piven of the extent. of the 
claims on either side, in respect of the particular 
tithes demanded by each. On such conflicting 
claims so established, the et. cannot) deeree an 
account until the right of the rector to certain 


‘ of the tithes, shall be specifically ascertained, as 


such a case beara no analogy to that of a lessees 


' confounding boundaries, & to that end the ct. 
. ordered a reference to the Deputy Remembrancer, 
' as being more advantageous & less objectionable 


- than a commission for that 


purpose. A room, 


‘ part of a mansion-house in the parish, fitted up as 


a chapel in which marriages & baptisms have been 
solemnised sufficient to establish the fact of the 
rectory being ceclesiastical, although there be 
no burying-ground attached, & other incidents 
thereto be wanting.--BooLTon 9». Ricuranps & 


| Booru (1819), 6 Price, 483; 146 1. RR. S743 seb- 


Combe vr. Edwards (1578), 38 P.oD. 1083) Martin cr. Mae- ; 


konochie (1879), 4 Q. B.D. 697. 


B. Consent of Incumbent. 
Sce Part 1I1., Sect. 7, sub-sect. 2, ©., aude. 


can A Oe OD 


Sun-sEcT. 5.—RELINQUISHMENT OF STATUS. 


1851. Under Clerical Disabilities Act, 
(c. 91)-—-Formalities not completed—-Whether withe- 
drawal possible.|—A clergyman with the view of 
relinquishing his office, executed a deed in the 
form prescribed by the above Act, & caused it to 
be enrolled, but did not take any of the further 
steps required by the Act. 
abandoned the intention of relinquishing his office 
-——-Held: the enrolment might be vacated.—x yp. 
A CLERGYMAN (1873), L. BR. 15 Eq. 154; sub nom. 
te A CLERGYMAN, 42 L. J. Ch. 2603; sth nom. Le 
CLERICAL DISABILITIES AcT, 1870, 21 W. Kt. 241. 


Secr. 3.—NATURE AND TENURE OF 
BENEFICES. 
SURB-SECT. 1.—IN GENERAL. 


1852. Doubie cure in same parish—Rector & 
vicar.}—-Brrrron t. WADE, No. 1861, post. 


He subsequently . 


Mentd : sequent proceedings (1821), 9 Price, OTL. 


Annotation > Relfd. Fowke v. Berington, [1014] 2 Ch. 30x, 
1856. Whether fellowship of college is.| --A 

fellowship of a college is no benefles, nor are the 

profits of it bona’ ecclesiuaticn. A bishop can 


' sequester nothing but what an ecclesiastic has as 
-a sole body 3; not what ine has as member of an 


aggregate one. - MoseLy 
‘| Ld. Raym. 265; 1 Salk. 320; U1 H.R. LOTS. 


1870 |. 


WARBURTON (1697), 


Annotation -— Reld. Young rv. Lynch (1743), Say. S4. 


1857. Is corporation. -For taking gift of land. -— 
For benefit of church.} —A parson is a corpn. for 


‘the taking of land for the benefit of the church, 


as the churchwardens are for personal things.— 

A.-G. 1. Ruver (1722), 2 P. Wms. 125; 2 Iq. 

Cas. Abr. 203, pl 183 24 FB. 2. 667. 

Annotations :-—Refd. lho Windt », De Windt (1854), 2 Ea. 
Rep. 1107; Cooper rc. Law (1450), 5 Jur. N.S, P2603. 
1858. Chapel in parish-- Proprietary chapel.--- 

Licence to preacher.--Rights of incumbent.|.-— 

PORTLAND (DUKE) v. Brxauam, No. 1361, ante. 


1859. -—— ee] RICHARDS ov, 
FINCHER, No, 448, ale. 
186C. ----- Not parochial.—Rights as to fees, 


dues, ete.|- Under Church Building Act, 1831 
(v. 3), 8. 14, by which the fees, dues, offerings, or 
emoluments of right or custom belonging to the 
incumbent of the parish, chapelry, or place in 


_which the newly-erected church is situate, are to 


be received on account of such incumbent, except 
such part as the comrs., with the consent of the 
bishop, the patron, & the incumbent in some 
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1, 2,3 J 
cases, & the bishop alone, with the consent of the 
patron & incumbent, in others, shall assign 
to the minister of the district church—the term 
‘‘chapelry ’? means a legal parochial chapelry, 
&, therefore, one which is immemorial. 

Upon a trial, where the question was, whcther 
the chapelry of H. was a legal parochial chapelry : 
—Held: (1) the statement of a witness, that he 
had heard from a former incumbent of Li. that the 
people of four townships & another parish came 
to the chapelry, was admissible in evidence, inas- 
much as the rights of the chapel in question were 
sufficiently of a public nature to make reputation 
ndmissible; (2) a case stated by a deceased 
incumbent of H. for the opinion of a proctor, 
with his opinion thereon, was admissible, on the 
same principle as the statement of a deccased 
occupier, which qualified his estate, would he 
admissible ; (3) the answer of the incumbent of 
Li., & other clergymen, to questions sent by the 
Bishop of C., the diocesan, for the information of 
the Governors of Queen Anne's Bounty, at the 
time an augmentation was made, was admissible, 
as being in the nature of an inquisition on a puble 


matter.---CARR 7. Mosxryn (1850), 5 Exch. 603 ! 


19 L. J. Mx. 2405 141. T. O. 8. 5063; 14 P. 
763; 155 BK. R. 30. 


ataeetel ston o-- ts to (1) Refd. Fowke v. Berrington, [1984] 2 
th. 308, 


1861. Spiritual nature of benefice. —A benefice | 
is not made spiritual because it can be held only : 


by a person in holy orders; it is the object. for 


spiritual or lay foundation. If a hospital be 


established for the relief of the poor, & if there be | 


no cure of souls attached to it. it is a lay foundation, 


although the founder shall have annexed, as a! 
qualification for the office, that. no person shall be | 


master or warden of it except a clerk in holy 
orders (Sik JOHN ROMILLY, M.R.).--A.-G. ot. 
Sr. Cross Hosprra, (1853), 17 Beav. 435; 1 Eq. 
Rep. 685; 22 1. J. Ch. 703; 22 1. T. OW S. 188; 
1 W. 2. 625; 51 E.R. 1108. 

1862. Incumbent privy in law to patron.|-—.An 
incumbent who comes into a benefice is a privy in 


entitled to the benefit, & subject to the burden, 
of the same estoppel as the patron. 

R.. the incumbent of a living, sent in his resigna- 
tion of the benetlee to the bishop, on the under- 
standing that the resignation was not to be form- 
ally accepted, nor the benefice declared vacant, 
until a date agreed upon between himself & the 
bishop. Before this date arrived KR. withdrew 
his resignation, bu’ the bishop refused to accept 
the withdrawal, & at the time agreed upon 
declared the benefice vacant. after which the 
patrons appointed another incumbent, who was 
duly instituted & inducted into the benefice. R. 
broughtan action against. the bishop to have his 
resignation declared null & void. To this action 
the patrons of the living were parties, & the sole 
question was whether the resignation was effectual, 
& it waa decided against R. that the resignation 
was effectual & complete. KR. refused to give up 
the parsonage-house & glebe lands, & in an action, 
brought against him by the new incumbent, for 
an injunction to restrain him from continuing 
in wrongful possession of the premises & for 
trespass, R. set up, substantially, the same defence 
as in the former action, namely, that his resigna- 
tion was not effectual :—Held:> as the question 
of the effectuality of the resignation was raised 





pond 


pia eae ae 


me ee eee ee awe ee eee eee 


me eee SAS, inte. fx 


ECCLESIASTICAL Law, 


patrons were parties, & as It. would have been 
estopped from raising that question again in any 
proceedings between himself & the patrons, he 
was also estopped from raising the same question 
as a defence against the incumbent, who, as being 
& privy in law to the patrons, was entitled to take 
advantage of the same estoppel, & such defence 
should be struck out as frivolous & vexatious.— 
MAGRATH v. REICHET (1887), 57 L. T. 850, D. C. 3 
on appeal (1888), 4 T. L. R. 296, OC. A. 3 sub nom. 
ee v MAaaraTtH (1889), 14 App. Cas. 665, 
‘Annotatiins :—Mentd. Barrett +. Day, Day rv. Foster (1890), 
43 Ch. I). 435: Macdougall «. Knight (1890), 25 Q. B. TD. 
1; Remmington v, Scoles, (1897) 2 Ch. App. L; Stephen- 
non v. Garnett, (1898) 1 Q. BB. 677; Dunlop Pnacumatic 
Tyre Co. v Rimington (1900), 17 R. P. C. 665: Seott 
v, Scott, (1912) IP. 241; Norman v. Mathews (1916), 85 
a J. K. B. 857. 
Enjoyment of property of benefice.] -— See 
Part VII., post. 
Functions & duties of incumbent.) — Sce 
Part IT]., Sect. 7, sub-sect. 2, ante, Part VI., post. 


SunB-sEcT. 2.—RECTORIES. 


1868. Necessity of land for existence of rectory-— 

What land sufficient.|—-Brerry v. WHEELER (1662), 

1 Sid. 91; 82 KE. R. 989. 

.tnnotations :—Refd. Fowke rv. Berington, [1914] 2 Ch. 
308. Mentd. Den r. Abingdon (1740), 2 Doug. K. B. 473, 


Position of rector—Enjoyment of property.|— 
See Part VIIL., qoal. 
--- — Functions & duties.|--- See Part III., Sect. 7, 


esect, 9 » ~pP Vv ; 
which the house is established that makes it a | BUD Bieber te teeta aOR 





SUB-SECT, 3.—-VICARAGES. 
1864. Origin.) -(1) A vicarage cannot be dis- 
solved without the act of the ordinary & assent 


| of the King. 


(2) The parson, patron, & ordinary, may create 
a vicarage without the King’s assent. 

(3) Since 4 Ifen. 4, c. 12, a vicarage cannot be 
dissolved. 

(4) The vicarage does not pass by a grant. from 


Jaw to the patron who appointed him, so as to be ; phe ne OF ie We oor y OF parsonage: 


(5) The original of vicarages is uncertain. 

(4) The parson & vicar may have the cure of 
souls, the one habitualiter, the other actualiter. 

(7) A vicar is spiritual as to the cure, & temporal 
as to the corpn. 

(8) The Ning’s assent. is necessary to unite a 


| Vicarage to a deancry & chapter, or to dissolve it 
: into a parsonage appropriately. 


(9) Since 31 Hen. 8, c. 13, the ordinary cannot 
dissolve a vicarage when the parsonage is in lay 
hands.— BRITTON vr. WADE (1620), Cro. Jac. 515; 
79 HK. R. 4405 sub nom. Brrrron rv. Warp, Palm. 
118; 2 Roll. Rep. 97, 1273; sub nom. Warp v. 
BritTron, Pahn. 219, Ex. Ch. 
innotations :-— 4s to (S) Consd. Portland r. Bingham (4792), 

2 Man. 


Hag. Con. 157, - Hine tr. Reynolds (1840), ¢ 


x G. 71. Generally, Mentd. Wallis r. Pain & U 
(1739), 2 Com. 633 ; n & Underhill 


Smith r. Wyatt (1742), 9 Mod. 
336; Rennell ¢. Lincoln, Bp. (1827), 7 B. me ee Rep. 


1865. -]|—GREENSLADE t. Darpy, No. 476, 


nfe. 

1866. Creation.]—GRENE v. AUSTEN (1606), 
Yelv. 86; 1 Gwill. 226; 80 E. R. 59; sub nom. 
ones ve aveeN tae Jac. 116. 
st istabellor . snallcaibecsio s. Mead . eons 

1867. -}—BRITTON rv. WADE, No. 1864, ante. 
1868. ——-.}|—-SaAWREY t. COLLINS (1768), 3 
Wood. 8): an anmnaal oak ne 
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Part V.—CLERGY. 


1869. Uniting vicarage to rectory——Evidence— 
Non-presentation to vicarage.|—Non-presentation 
to a vicarage for any length of time is not pre- 
sumptive evidence of its reunion to the rectory.— 
ROBINSON v. BEDE (1602), Cro. Eliz. 873; 78 
E. R. 1098. 

1870. Uniting vicarage to deanery & chapter— 
Necessity for assent of Crown.|—BRITTON v. WADE, 
No. 1864, ante. 

1871. Dissolution.|—-Brirron No. 
1864, ante. 

1872. Whether included in grant of rectory or 
parsonage.|—Brirron v. WADE, No. 1864, ante. 

1873. Endowment——Necessity for deed.|---Corr 
v. BEDFORD (1627), Palm. 4126; 81 HK. R. 1154. 

1874. —--—- When presumed.|]—Whliere a vicar- 
age hath had long continuance, it shall be pre- 
sumed to have been endowed.—-CRIMES vt. SMITIL 
(1588), 12 Co. Rep. 43 77 E.R. 1287, Ex. Ch. 
Annotations :—Consd. Bennett. r. Newle (1811), Wight. 324; 

Meade v. Norbury (1816), 2 Price, 338 ; Wolley rv. Brown- 

hill (1824), 13 Price, 500. Refd. Sawbridge vr. Benton 

(179%), 2 Anst. 372. 

1875. ———.]—Where a rectory was granted 
by the Crown with licence to appropriate, & a 
direction to appoint a vicar, & endow him with a 
dwelling-house, & on the appropriation to endow 
him also with a specified annual pension or portion 
for his food & sustentation; & it appeared that 
there had been a vicar through all subsequent 
time, & that such vicar had for a great number 
of years back reccived from the lessees of the 
rectory for the time being a larger sum than the 
pension specificd by the grant, but no instrument 
of endowment, nor evidence of the existence of 
such, was produced, from the absence of which it 
was contended, that the terms of the grant had 
not been complied with, & that the payment by 
the Jessees was a voluntary payment by the 
impropriators, & determinable at their pleasure : 
—-Held: after so long a possession, it might be 
presumed that an endowment had been made 
according to the terms of the grant, & the vicarage 
had been subsequently augmented.---INMAN tv. 
WHormBy (1827), L Y. & J. 5415; 118 Is. R. 
187. 

1876. Vicarage unendowed-—Effect.|-— PRincK’s 
CAskE (1690), 3 Mod. Rep. 2953; 87 KB. R. 195. 

1877. Position of vicar.| —Brirron v. WADE, No. 
1864, ante. 

- -- Right to tithes.|—Sce Part VII., Sect. 5, 


vu. WADE, 











post. 
1878. Is ‘* minister ’’ within eighty-ninth 
canon.|—R. v. ALLEN, No. 608, ave. 





1879. - Is ‘*‘owner of limited interest in 
land ’’--- Within private drainage Act.|-—ACLAND v. 
NAPLETON (13888), cited in 36 W. R. at p. 829. 
innotation :—Consd. Goodden r. Coles (1888), 36 W. HR. 828, 
- Enjoyment of property of benefice.} -—Scec 
Part VII., post. 

-— — Functions & duties.' —See Part LIT, Sect. 7, 
sub-sect. 2, ante, Part VI., post. 
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Sup-secr. 1.—VERPETUAL CURACHILS. 


1880. How established.] — (1) The question 
whether a perpetual curacy or no may be judged 
of by three concurring circumstances: whether 
there are parochial rights belonging to the chapel 
in question; with reference to the rights of the 
inhabitants within the district; & as_to the 
rights & dues belonging to the curate. 

(2) Such a curate not removable at pleasure. 

(3) Presentation to a church, or numination to 
a perpetual curacy may be by parol. 

J —-VOL. XIX. 


eee = 


re er ee ee ee ee 


‘ monasteries In 1535. 
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(4) A bill is the proper mode of establishing a 
right te a perpetual curacy.—A.-G. v. LRERETON 
(1752), 2 Ves. Sen. 425; Dick. 783; 28 E. R. 


272, L. C. 
Annotations Co lenerally, Mentd. A.-G. wv. Foley (1753), 
Dick. 363; Jones v. Ellis (1828), 2 Y. & J. 265; Dent v. 
rT & i > RH. « Clayton (1849), 13 ° 


k 
Hob (1834), 1 Y¥. & CG. Kx. 13 js } 
re 3543; MacAllister rv. Rochester, Bp. (1880), 6C. P. D. 


1881. Nomination of perpetual curate—By parol.] 
—A.-G. uv. BRERETON, No. 1880, ante. 





1882. —-— Parcel of rectory.|—The ct. per- 
mitted a recovery to be amended by inserting an 
advowson, which had passed by the gencral 


word hereditaments, but. refused to Insert a curacy, 
because the right of nominating a perpetual 
curate was incident to & parcel of the rectory.— 
TlornngE v. LOpGE, Preston, Voucnen (L811), 3 
Taunt. 462; 128 I. KR. 183. 

1883. Position of perpetual curate--Is ‘‘ minis- 
ter’? within eighty-ninth canon.|—-R. vr. ALLEN, 
No. 608, ante. 

Emoluments of office.|—- See Part VIL, 
Enjoyment of property.|; Sce Part LI, 
Sect. 7, sub-sect. 2, ale. 

---— Functions & duties.|---Sce Part VIL, post. 

1884. Rights of perpetual curate--As to church 
& churchyard—Right to maintain trespass— 
Against churchwarden unlawfully entering.|--— 
(1) The perpetual curate of an augmented parochial 
chapelry has a sufficient possession whereon to 
Maintain trespass for breaking & entering the 
chapel & destroying the pews. 

(2) A chapelwarden of a parochial chapelry has 





post, 





“not, by virtue of his office, any authority to enter 


the chapel & remove the pews, without the consent 
of the perpetual curate.—JONES v. IsLnis (1828), 
2Y.& 5.265; 148 Is. R. O18. 

<lnnotations :----Aa_ to (1) Refd. Griffin ». Dighton (1864), 5 

RL & S. 933) Batten ev. Gedye (1889), di Ch. D. 507; 

Fowke vr. Berington, [1914] 2 Ch. 308. 

1885. ——— Right to possession for per- 
formance of duties-— Right of lay rector to depasture 
churchyard by sheep.!---GkKkENSLADE tv. DARBY, 
No. 476, andle. 

1886. ---— ---- ~-—— Right to bring action as 
to site of ruins. -—This action was brought by the 
perpetual curate & one of the churchwardens of 
the parish church of M. against the lord of the 
manor to recover possession of certain ruins 
which were formerly choir aisles & transepts of 
the church, but had beon in possession of the lord 
of the manor since the dissvlution of the lesser 
The parish church, as it is 
now, & had been for generations, used, consisted 
of the tower & choir only of a larger church, 
which had been at some time walled off from the 
ruined aisles & transepts. The question was 
whether the original church had been a parish 


ee ee 


- church appropriated to the priory, or a conventual 


church in part of which the parishioners had been 
allowed to worship. The site of the priory which 
included the church if i¢ was conventual had 
been granted by the Crown to defts.’ predecessors 
in title, & they had been in possession of the ruins 
ever since. A preliminary objection was taken 
that pltfs. had no right to sue :—Held: (1) one 
of two churchwardens cannot suc alone, & as 
against the churchwardens the objection was good ; 
(2) a perpetual curate has sufficient possession of 
everything which forms part of the parish church 
to enable him to sue for possession & for rights 
over the church for the spiritual purposes of his 
cure, & against him the objection failed.— Fowkr 
v. BERINGTON, {1914] 2 Ch. 308; 83 LL. J. Ch. 
§20, $78; 111 L. T. 4405 58 Sol. Jo. 379, 610. 
BB 
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Sect. 3.—Nature and tenure of benefices : Sub-sect. 4. 
Sect. 4: Sub-sect. 1,:A. & B.} 


1887. ——— To lease glebe.]|—Whcere a perpetual 
curacy has been augmented by Queen Anne’s 
Bounty, a lease made by the curate for three 
lives, without the consent of the ordi » is Void. 
If such curate be within 32 Hen. 8, c. 28, 8. 1, he 
is also within sect. 4 of that statute, which pre- 
vents vicars & parsons from g cases, 
without the restrictions required at common law.— 
Dok d. RichaAnpson v. THOMAS (1839), 9 Ad. & 
Kl. 556; J Per. & Dav. 578; 8 L. Jd. Q. B. 145; 
112 KB. RR. 1323. 

1888. Perpetual curate not removable 
pleasure.}—A.-G. v. BRERETON, No. 1880, ave. 


at 


rn cee EP LN 


Succr. 4.--PATRONAGE OF BENEFICES. 
Seer, now, Benefices Act, 1898 (c. 48), (Amend- 
ment) Measure, 19235, No. 1. 
Sup-secT, 1.—ADVOWSONS AND RIGHTS OF 
PATRONAGE. 
A. dn General. 


1889. Nature of advowson--General rule.]-— 
Suenney v. UN & Bursey (1618), Moore, 
K. 8. $0435 72 BK. R070 5 subsequent proceedings 
(1621), Hob. $27, Ix. Ch. 
Annotations - Refd. A.-G. vr. Stafford 

Rov. Orton Trustecs (1851), 14 Q. B. 1 

1890. ~---— May be held of subject.) ~ -ANoN. 
(1500), Y. LB. 15 Lfen. 6, fo. 6, p.. 2. 
stnnatation :---Retd. Anon. (1586), Gouldsb, 42. 

1801. -—— Is devisable-- When held in gross.|--- 
An advowson in gross, held in capite, is a valuable 
hereditament, & devisable by the Statute of Wills, 
1540 (ec. 1). --CiLEennt tr. PEACOCK (1594), Cro. Hliz. 
TT hatenn ©. Weald Weal Westfaling (1746), 3 

ars r extfaling 1. est fall eis 

te dO0s Ite Harnehaw-Wall (1894 ), 63 L. i ch 836. 
1892. --— Is real assets—For payment of 

debt.]— Advowson is asscts. Upon debate :— 

Held: an advowson in fec was real assets in the 

hands of the heir for payment of debts.--Tona rv. 

Ronmson (1780), 1 Bro. Parl. Cas. 114; 1 E.R. 

4583 sub nom. ROBINSON v. TONGE, 2 Stra. 879, 

Il. J: subsequent proceedings, sub nom. ROBINSON 

r. TONQE (1735), 3 P. Wms. 308, L. C. 

Annotations -- -Consd. Westfaling v. Woastfaling (1746), 3 
Atk. 460. Refd. Kinaston ¢. Clark (1741), J Atk. 204 ; 
Barret vr. Glubb (1776), 3 Wim. BL 1052; Ripley vo. Water- 
worth (1802), 7 Ves. 425. Mentd. Banks r. Sutton (1732), 
22>, Wime. 700: Waghorne v. Langmead (1796), 1 Bos. & 
Pith, AMSG & SGT SGS # Netntdanteae 
Hartley 1833), 2 Mont. & A. 496 . Sproule v. Prior (1836), 
8 Simm. . 

1808. ———- Is _tenement— Within Statute of 
Frauds.|—This annuity in fee is a personal in- 
heritance, what the law suffers to descend to the 
heir, but. had nothing to do with the realty, & so 
not within Stat. Frauds; for lands & tenements 
only are within it. An advowsaen comes indeed 
a that description, for it may be held under 
knight service (LORD HARDWICKE, C.).—STAFFORN 
(EARL) vt. BUCKLEY (1750), 2 Ves. Sen. 170; 28 
ad de feat. T re. Turner (1783), 1 Bro. C. C 
Ae tuckeridge t. Ingram (1795 i Vea. 652 . Dee d. 

Chattaway t. Smith (1816), 5 M. & S. 126; Radburn rc. 

Jervis (1841), 3 pet a a ha irae rie ay os 1 )s 

he Rivett-Carnacs Witl (1885), 80 Ch. D. 136: cia 

1804. ——-- Is subject to right of curtesy.) —A 
man seiaed of an advowson or rent in fee has issue 
a daughter, who is married & has issue, a daughter, 
who is married & has issue & dies scised ; the wife, 
before the rent became due or the church became 


(1796), 3 Ves. 77: 
$M. 
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void, dies. She had but a scisin at law, but yet 
her husband shall be tenant by the curtesy, 
because he could by no industry attain to any 
other seisin (JESSEL, M.R.).—EAGER v. FuR- 
NIVALT. (1881), 17 Ch. D. 115; 50 L. J. Ch. 537; 
44L. T. 464; 45 J. P. 603; 29 W. R. 649. 

Annotation :—Mentd. Re Scott, [1901] 1 K. B. 228. 


1895. ——— Is ‘* freehold property °?__Within 
Solicitors’ Remuneration Act, 1881 (c. 44), 
Schedule I., Part 1.]-— An advowson in gross, 
although an incorporeal hereditament, is freehold 
property within the above schedule of the General 
Order under the above Act, & on a sale the scale 
fee applies.—Jte EARNSHAW-WALL, [1894] 3 Ch. 
156; 63 1. J. Ch. 836; 71 L. T. 173; 42 W. R. 
567; 38 Sol. Jo. 549; 8 R. 558. 

Annotation :—-Mentd. Re Sanders’ Scttlmt., [1896] 1 Ch. 480. 


1896. ——- Is not ‘‘ land ’’—Within Real Pro- 
perty Limitation Act, 1833 (c. 27).|—An advowson 
is not “land ’’ within the meaning of that term 
as used in the above Act.—-Brooks v. MUCKLESTON, 
[1909] 2 Ch. 519; 79 L. J. Ch. 123; 101 L. T. 343. 

——— Vested in corporation on charitable trusts 
——Within Municipal Corporations Act, 1835 (c. 76).] 
—Sce CHARITIES, Vol. VITI., p. 373, No. 1819. 

--——~ Is ‘* charity property ’’—Within City of 
London Parochial Charities Act, 1883 (c. 36).|— 
Sce CHARITIES, Vol. VITI., p. 255, No. 168. 

1897. Proof of right of patronage—By Crown 

ant—When presumed.|— <A lawful grant of the 

*rown shall be presumed in respect of ancient & 
continual possession. 

Pitf. shall enjoy the said rectory. Mor although 
that by anything which can now be shown, the 
impropriation is defective, for by nothing which 
now appears the issue in tail had anything in the 
advowson at the time of his grant to the said 
Prior, for that the advowson did not pass by the 
grant of the King, by those words (cum perli- 
nenfibus), yet it shall now be intended in respect 
of the ancient & continual possession, that there 
was a lawful grant of the King to the said HLum- 
vhrey, who granted in fee, so that he might law- 
ully grant. it to the said priory (omnia pracsumuntur 
sulemniler esse acta). . . . God forbid that ancient 
grants & acts should be drawn in question, although 
they cannot be shown, which at first was necessary 
to the perfection of the thing (per Cun.).—-BEDLE 
vt. BEARD & WINGFIELD (1607), 12 Co. Rep. 4; 
77:6. R. 1288. 

) Wight. 324; 

Moade v, Norbury (1816), 2 Price, 338. Refd. Sawbridge 

tr. Benton (1793), 2 Anst. 372. Moentd. Kingston-upon- 

Hull Corpn. ct. Horner (1774), 1 Cowp. 102; Hillary rv. 

Waller (1806), 12 Ves. 239; Dalton r. Angus (1881), 

6 App. Cus. 740; Halliday rv. Phillips (1889), 33 Q. B.D. 

48; Simpson r. Godmanchester Corpn. (1895), 64 L. J. Ch. 

837; A.-G. ¢. Horner (No. 2), [1913] 2 Ch. 140. 

1898. -}|-—(l) Parsons, etc., need 
not prove their reading the Articles, etce., till 
something appears to the contrary. 

(2) The question of its [a perpetual cure] being 
a donative was given up upon producing the 

resentation of the Crown; & there was exceed- 











i ingly strong evidence to show that it had always 


been subject to the visitation of the kishop (Lorp 
MANSFIELD, (.J.).—POWEL rv. MILBANK (1772), 2 
Wm. BI. 851; | tid 103, n.; 3 Wils. 355: 96 
EB. R. 502; sth nom. BOWELL vr. MILBANK, 1 Term 
Rep. 399, n. 
elnnotations :-~.ia to (2) Consd. O'Conner r. Cook (1802), 6 
Ves. 665. Refd. Hillary r. Waller (1806), 12 Ves. 239; 
Bennett vo Neale (1811), Wight. 324; Gibson vc. Clark 
(1819), t Jac. & W. 150; HK. rv. Orton Trustees (1849), 
14 Q. B. 139. Generally. Mentd. Read rr. Brookman 
(1789) 3 Term Hey: 151; R.v. Hawkina (1808), 10 East, 
2b; Mead re. Nor ury (1816), 2 Price, 338 ; McMahon r. 
Lennard (1858), 6 A. L. Cas. 970; A.-G. ¢. Horner (No. 2), 
{4913} 2 Ch. 140, 


Part V.—CLERGY. 











1899. -|—A grant from the Crown 
of an advowson, excepted in a former grant under 
general words, will be presumed after a possession 
evidenced by title deeds for 133 years & threo 
presentations.—GIBSON v. CLARK (1819), L Jac. & 
W. 159; 37 E. R. 336, L. C. 

Annotation :—Mentd. A.-G. v. Murdoch (1852), 1 De G@. M. & 


1900. Effect of presentation by lapse.] 
—THORNETON v. SAVILL (1622), Palm. 306; 81 
Ki. R. 10953 sub nom. SAVILE v. TMORNTON, Cro. 
Jac. 650; W. Jo. 113; Win. 13. 

ainnotations :-—Refd. R. v. Whaley (1729), 1 Barn. K. BB. 

170. Mentd. R. vr. Chester, Bp. (1698), 1 Ld. Raym,. 292. 

1901. -—— Layman in possession—_When validity 
normally presumed.]— All appropriations in lay 
hands shall now be intended to have been made 
with all necessary circumstances.—ILUNSTON 1. 

SOCKET (1610), Cro. Jac. 252; 7) EB. R. 216. 
Annotation :~-Mentd. Browne v. Spence (1663), 1 Sid. 1063. 

1902. Selsin proved without presentations 
-—~-If provable in any other way.|}-—In a quare 
timpedit the Crown as well as the subject. must 
allege a presentation. A commendam retinere does 
not amount to one. But where the verdict finds 
that the Crown was seised in fee ut de uno grosso 
it cures the want of the allegation. 

A og laces makes a fee, & proves a fee. ‘To 
which I may add, that the law requires a pltf. to 
show how his seisin arose, this being incorporeal, 
& not to be exccuted by livery. Now a presenta- 
tion makes a seisin, & shows at the same time 
how it arose, & is the proper evidence of it... . 
The verdict has cured the not. actually alleging a 
presentation. .. . We think the title being found; 
which is a seisin, it necessarily follows, that a 
presentation must have been proved (per Cur.)— 
R.v. LANDAFF (Br.) (1735), 2 Stra. 1006; Kel. W. 
2753; 93K. R. 9098 3 sub nom. LANDAFYE (Br.) v. It., 
2 Barn. K. B. 72, 189, 371. 
nnolaliona -—~Mentd. Wicker vr. Norris (1735), Leo temp. 

Hard. 116.; A.-Gi. vr. Eardley (1820), 8 Price, 30; Irud- 

laugh v. R. (1878), 26 W. KR. 410. 

1903. ——-- Advowson in gross—Fine levied by 
stranger—Effect.|—WALLWYN v. LLANDAFF (BP.) 
(1764), 2 Wils. 233; 05 K. R. 783. 











B. Advowsons Appendent to Manors. 

See, also, Corvnoips, Vol. XIII, pp. 25, 26, 
Nos. 196-207. 

1904. Life tenant of manor—Right of patronage.| 
ae v. WaALsAY (1311), Sel. Soc. Y. B., Vol. VLI., 

: 8. 

- 1905. Whether appendant to manor-—Crown 
manor — Usurpation of “yaa ere (1572), 
Ben. 75; 3 Leon. 17; 123 EB. R. 2385. 

1906. Lease-—-Of manor having advowson.| 
—TUCK's CasE (1605), Jenk. 310; 145 E. R. 227. 

1907. Of manor & advowson—Sever- 
ance during term.}—In 1790 an advowson append- 
ant to a manor was sold & assigned for the residue 








Renee 


of a term of 500 years, created in the manor & |; 
advowson in 1745, & which, except as to the ad- : 


vowson, ceased :—Held: this did not sever the 
appendancy, & the advowson passed by a subsc- 
uent release of the manor with gene 
oorer vt. HARRiIson (1855), 2 K. & J. 86; 69 
BE. R. 704. 
Annotations -—-Mentd. Thorpe v. Holdsworth (1868), 
7 Eq. 139; Ward v. Duncombe, {1893} A. C. 36 
¢. London & County Banking — 
Banking Co. ¢. Nixon, {1901} 2 Ch. 231. 


1908. Grant of manor 


L. f. 





se 
(1627), Hut. 88 ; 123 BE. R. 1120. 
1908. ———_ Mo of manor savi 


son.]—(1) Where an advowson is appendant to a 


| 
| 
| second turn ; 
| 
| 
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words.— ; 


0; Taylor . 
Co., London & County : 


Or advowson | 14 jtoll. ep. 335; Thomas v. Sorrel (1673), 3 


tely for life.j—Wanrorr & Cock’s Case : 


advow-— 
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{ manor, & the owner mortgages the manor in fee 
excepting the advowson, by this means it is becomc 
in gross; but if the money be paid punctuall- 
at the day, then it is become appendant again, & 
if it is paid after the day, it is appendant ir 
reputation, & may pass by the name of an advow- 
son appendant in a grant or other conveyance, 

| though in reality the appendancy is destroyed: 

| for if it is severed one instant from the manor, by 

' the act of the party, it is then is gross, & no 
appendant (Lott, C.J.). ; 

(2) So where the owner of « manor, to which at 
advowson was appendant, accepts a fine of the 
advowson, with a grant & render back of every 

now for such turn the advowsor 
is in gross, but for other turns the appendancy 
still continues ; but if a man levy wa fine of the 
advowson, & accepts a grant & render of every 
other turn, the appendancy is quite gone, becauasc 
there was an instant of time in which it became 
severed (Hour, ©.J.). 

(3) So where there are two coparceners of £ 
manor, to which an advowson is appendant, ¢ 
they make partition of the manor, without taking 
notice of the advowsun, at every other turn it i 
atill appendant; but if there had been an, 
express exception of the advowson, it would ther 
be in gross (llour, (.J.).--R. 0. Onmstin (BP. 
(L696), 3 Salk. 24; Skin. 651; 1 Ld. Raym. 202 
§ Mod. Rep. 297; O81 IK. BR. 6603) on appea 
(1697), Show. Parl. Cas. 212, H. OG. 
atnnotations :—-Mentd. UV. ov. Blunt (1738), Andr. 208 

Wolferstan v. Lincolu, Bp. & Whitehead (1763), 20 Wik 

174; King v. Norman (1847), 4 C. B. 884. 

1910. --— Fine & regrant of alternate turn.| - 
Rv. Cigsticn (Bp.), No. 1909, ante. 

11. -——-- Partition by coparceners.|—-it. v 

Cukstrer (Be.), No. 1000, ande. 

1912 -—_~ Services severed from demesne: 
—Afterwards reunited.|]-— Where there are tw: 
coparcenets of a manor, to which an advuowso 
is appendant, & the whole demesnes aro allottec 
to one, & the services to another, by this mean: 
the manor is destroyed, & the advowson become: 
in gross; but if one of them die without issue 
su that the demesnes descend to him who hatl 
the services, the manor is now revived, & th: 
advowson is appendant again, because this was t 
severance by act of law (per Cun.).-—REYNOLD? 
av. BLAKE (1697), 3 Salk. 20; O1 I. KR. 669. 
clnnotation :~-Mentd. Shortridge vo Lamplugh (1702), 

Ld. Kaym., 798. 

1913. -—-- Advowson of vicarage.| —(1) If th. 
presentce to an advowson be admitted, institutec 
& inducted. the King cannot take advantage o 
his having been corruptly presented, until he b: 
removed. 

(2) Simony without the privity of the incumben 
renders tbe presentation void. 

(3) A corrupt contract with the wife of th: 
patron is simony, although the patron himself b. 
not privy thereto. 

(4) An incumbent instituted by simoniaca 
‘ contract cannot be presented to the bencfice d. 
| novo, but is for ever disabled to hold it. 

(5) The advowson of a vicarage, though usually 
appendant to the rectory, may appendant to a 
_manor.—R. v. Norwich (Br.), Cone & SAKEF 
i (1615), Cro. Jac. 386; Hob. 75; 1 Roll. Rep. 
i 235; 70 KB. R. 320; sub nom. R. v. ZAKAR, ¢ 
i Balst.. 88. 

Annotations :—Cenerally, Mentd. Knowle r. Harvey ae ds 
Jefferson v. Durham, Bp. (1797), 1 Bos. & 1. 105, 

1914. Is appendant to demesnes— Not to rents or 
services.|—An advowson appendant is appendant 


ct 
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' to the demesnes of the manor, & not to the rents 
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Sect. 3.—Nature and tenure of benefices: Sub-sect. 4. 
Sect. 4: Sub-sect. if A. & B.} 


To lease glebe.]|—Where a perpetual 
augmented by Queen Anne’s 
Bounty, a lease der by the curate for three 
lives, without the consent of the o , is void. 
If such curate be within 32 Hen. 8, c. 28, s. 1, he 
is also within sect. 4 of that statute, which pre- 
vents vicars & parsons from g Ilcases, 
without the restrictions required at common law.— 
Dor d. RICHARDSON v. THOMAS (1839), J Ad. & 
Kl. 6556; 1 Per. & Dav. 578; 8 L. J. Q. B. 1453 
J12 i. RR. 1320. 
1888. Perpetual curate not removable 
pleasure.|——A.-G. v. BreRETON, No. 1880, andfe. 


1887. 
curacy has been 





at 
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Sect. 4.--PATRONAGE OF BENEFICES. 


Ser, now, Benefices Act, 1898 (c. 48), (Amend- 
ment) Measure, 1923, No. 1. 


Sun-siecr. 1.—-ADVOWSONS AND RIGHTS OF 
PATRONAGE. 
A. Jn General. 

1889. Nature of advowson— General rule.]--- 
Sueriey « UNDERHILE & Bursty (1618), Moore, 
K. B. 8043; 72 K. 1. O79; subsequent procecdings 
(16215, Hob. 3827, Ix. Ch. 
winnotations s - a. A.-G. ». Stafford (1796), 3 Vex. 77; 

R. ve. Orton Trustees (1851), 14 Q. BL. 130. 

1890. --—-- May be held of subject.) -- ANON. 
(1500), Y. L. 15 Len. 6, fo. 6, pl. 2. 

Annotation :- Refd. Anon. (1586), Gouldab. 42. 
1891. ------- Is devisable—When held in gross.|--- 


An advowson in gross, held in capite. is a valuable | 


hereditament, & devisable by the Statute of Wills, 

1540 (ce. 1).—-CLEER v. PEACOCK (1504), Cro. Eliz. 

Oo tate aw tfall Wostfaling (1746) 

“ tations :- . estfaling rt. Tost fallog 

pyrite 460; he Warnshaw-Waltl (1804 ) 63 L. J. Ch. 336. 
1892. —--- Is real assets—For payment of 
debt.] — Advowson is assets. Upon debate :— 

Ileld : an advowson in fec was real assets in the 

hands of the heir for payinent of debts.—Tona tv. 

Ronson (1730), 1 Bro. Parl. Cas. 114; 1 E.R. 

4633 sub nom. ROBINSON v. 'TONUE, 2 Stra. 879, 

[l. L.3 aubsaquent proceedinga, sub nom. ROBINSON 

v. TONGE (1735), 3 P. Wms. 398, I. C. 

Annotations :--~Gonad. Wostfaling tr. Wostfeling (1746), 3 
Atk. 460. Refd. Kinaston v. Clark (1741), 2 Atk. 204; 
Barret. vr. Glubb (1776), 2 Win. BI. 1052 ; Ripley vt. Water- 
worth (1802), 7 Vea. 425. Mentd. Banka v. Sutton (1732), 
2 >. Wms. 700; Waghorne v. Langmead (1796), 1 Bos. & 
Pp, 571; Addrich v. Cooper (1803), 8 Ves. 382; Heath r. 
Brindloy (1834), 2 Ad. & El. 365; Ite Tristram, be &: 
Hartloy pepe 2 Mont. & A. 496; Sproule vr. Prior (1836), 
8 Sin. 180. 


1898. —-—-_ Is_tenement—- Within Statute of 
Frauds.}-—This annuity in fee is a personal in- 
heritance, what the law suffers to descend to the 
heir, but had nothing to do with the realty, & so 


3 


not within Stat. Frauds; for lands & tenements 
only are within it. An advowson comes indeed 


under that description, for it may be held under 
knight service (LorD HARDWICKE, C.).—STAFFORD 
(EARL) tv. BuCKLEY (1750), 2 Ves. Son. 170; 28 


EB. R. 111, L. C. 
A iona -—Mentd. Turver v. Turner (1783), 1 Bro. C, C. 


nnotal ( 

: ridge rv. 95), 2 Ves. : e d. 
ae iiceas es Smith tisies aie ft S. 126 oR eabarn ra 
Jervis (1841), 3 dag or Pres (aa ar rag ara i » 

; . . * . $. Oo; 

oe Pivert- Carnac Whit (1885), 80 Ch, D. 136. 

1804. ——-- Is subject to right of curtesy.})——A 
man seised of an advowson or rent in foe has issue 
a daughter, who is married & has issue, a daughter, 
who is married & has issue & dies seised; the wife, 
before the rent became due or the church became 
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void, dies. She had but a seisin at law, but yet 

her husband shall be tenant by the curtesy, 

because he could by no industry attain to any 
other seisin (JESSEL, M.R.).—EAGER v. FuR- 

| WIVALI. (1881), 17 Ch. D. 115; 50 L. J. Ch. 537; 
441. T. 464; 45 J. P. 603; 29 W. R. 649. 


Annotation :—Mentd. He Scott, (1901] 1 K. B. 228. 


1895. ———- Is__ ‘‘ freehold property **_. Within 
Solicitors’ Remuneration Act, 1881 (c. 44), 
Schedule I., Part 1.}—-An advowson in gross, 
although an incorporeal hereditament, is freehold 
property within the above schedule of the General 
Order under the above Act, & on a sale the scale 
fee applies.—Re EARNSHAW-WALL, [1894] 3 Ch. 
156; 63 L. J. Ch. 886; 71 L. T. 173; 42 W. R 
567; 38 Sol. Jo. 549; 8 R. 558. 

Annotation :—Mentd. Re Sanders’ Sottimt., [1896] 1 Ch. 480. 


1896. ——— Is not ‘* land ’°—-Within Real Pro- 
perty Limitation Act, 1838 (c. 27).]|—An advowson 
is not ‘‘land’’ within the meaning of that term 
as used in the above Act.— Brooks v. MUCKLESTON, 
[1900] 2 Ch. 519; 79 L. J. Ch. 123; 101 L. T. 343. 

—— Vested in corporation on charitable trusts 
—Within Municipal Corporations Act, 1835 (c. 76).| 
—See CHARITIES, Vol. VITL., p. 373, No. 1819. 
| —-— Is ‘‘ charity property ’’—Within City of 
| London Parochial Charities Act, 1883 (c. 36).]—— 
Sce CuARnirres, Vol. VIII., p. 255, No. 168. 
| 1897. Proof of right of patronage—By Crown 
| grant—When presumed.] —A lawful grant of the 
Crown shall be presumed in respect of ancient & 
| continual] possession. 
| _ Pitf. shall enjoy the said rectory. For although 
| 
| 
| 
| 
| 
| 
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that by anything which cen now be shown, the 

impropriation is defective, for by nothing which 

now appears the issue in tail had anything in the 
advowson at the time of his grant to the said 
| Prior, for that the advowson did not pass by the 

grant of the King, by those words (cum vyerli- 
| nentibus), yet it shall now be intended in respect 
of the ancient & continual possession, that there 
was a lawful grant of the King to the said Hum- 
phrey, who granted in fee, so that he might law- 
fully grant. it tothe said priory (omnia pracsumuntur 
solemniter esse acta). . . . God forbid that ancient 
grants & acts should be drawn in question, although 
they cannot be shown, which at first was necessary 
to tho perfection of the thing (per Cur.).—-BEDLE 

e BEARD & WINGFIELD (1607), 12 Co. Rep. 4; 

177 1. R. 1288. 

Annotations >--Consd. Beunett 7. Neale (1811), Wight. 324 ; 
Meade v, Norbury (1816), 2 Price, 338. Refd. Sawbridge 
vy. Benton (1793), 2 Anat. 372. td. Kingston-upon- 
Hull Core. *. Horner (1774), 1 Cowp. 102; Hillary v. 
Waller (1806), 12 Ves. 239; Dalton rv. us (1881), 
6 App. Cas, 740; Fralliday v. Phillips (1889), 23 Q. B. D. 
48; Simpson v. Godmanchester Corpn. (1895), 64 L. J. Ch. 
837; A.-G. vt. Horner (No. 2), (1913] 2 Ch. 140. 

1898. -|—(l) Parsons, ctc., need 
not prove their reading the Articles, cte., till 
something appears to the contrary. 

(2) The question of its [a perpetual cure] being 
a donative was given up upon producing the 
presentation of the Crown; & there was exceed- 
ingly strong evidence to show that it had always 
been subject to the visitation of the bishop (Lorp 
MANSFIELD, C.J.).—POWEL v. MILBANK f1772), 2 
! Wm. Bl. 851; | Cowp. 108, n.; 3 Wis. 355: 96 
{ KB. R. 502; sub nom. BOWELL tv. MILBANK, 1 Term 

Rep. 309, n. 
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dAnnofationa;: -.ta to (2) Consd. O'Conner ¢. Cook ( 1802), 6 
Ves. 665. » Hillary vr. Waller (1806), 12 Ves. 239; 
Wight. 324; Gibson vr. Clark 


Bennett r. Neale (1381), 
(L819), 1 Jac. & W. 150; R. rv. Orton Trustees (1849), 
14 Q. BR. 139. Generally, Mentd. Read v. Brookman 
(1789), 3 Term Rep. 151; R. cr. Hawkins (1808), 10 East, 
211; Mead vr. Norbury (1816), 2 Price, 338: McMahon v. 
Lenuard (1858), 6 4. L. Cas. 970 ; A.-G. ©. Horner (No. 2), 
11913) 2 Ch. 140. 
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Part V.—CLERGY. 











1899. -J]—A grant from the Crown 
of an advowson, excepted in a former grant under 
general words, will be presumed after a possession 
‘evidenced by title deeds for 133 years & three 
presentations.—GIBSON v. CLARK (1819), 1 Jac. & 








W. 159; 37 E. R. 336, L. C. 
sara -—Mentd. A.-G. v. Murdoch (1852), 1 Do G. M. & 
1900. Effect of presentation by lapse.] 


—THORNETON v. SAVILL (1622), Palm. 306; 81 
EK. RR. 1095; sub nom. SAVILE v. THORNTON, Cro. 
pia Aeiee W. Jo: it ; nine 13. 

nnotations :—Refd. R. v. laley 20), . K. RB. 

170. Mentd, R. vr. Chester, Bp. Yi08), t Las Tame us, 

1901. --—- Layman in possession— When validity 
normally presumed.|—All appropriations in lay 
hands shall now be intended to have been made 
with all necessary circumstances.—LUNSTON ?. 
Cocker (1610), Cro. Jac. 252; 79 EB. KR. 216. 
Annotation :-—Mentd. Browne vr. Spence (1663), 1 Sid. 163. 

1902. Seisin proved without presentations 
—If provable in any other way.}]—In a quare 
impedit the Crown as well as the subject must 
allege a presentation. A commendam retinere does 
not amount to one. But where the verdict finds 
that the Crown was seised in fee ut de uno grosso 
it cures the want of the allegation. 

A presentation makes a fee, & proves a fee. To 
which I may add, that the law requires a plitf. to 
show how his seisin arose, this being incorporeal, 
«& not to be executed by livery. Now a presenta- 
tion makes a seisin, & shows at the same time 
how it arosc, & is the proper evidence of it... . 
The verdict has cured the not actually alleging a 
presentation. . . . We think the title being found, 
which is a seisin, it necessarily follows, that a 
presentation must have been proved (per Cur.)— 
R. v. LANDAFF (Br.) (1785), 2 Stra. 1006; Kel. W. 
275; 93 Ic. R. 998 ; sub nom. LANDAFF (Bp.) v. R., 
2 Barn. K. B. 72, 189, 371. 

Annotations -—Mentd. Wicker ©. Norris (1735), Lee temp. 
ard. 116.; A.-G. 9. Eardicy (1820), 8 Price, 30; Brad- 

laugh v. 1. (1878), 26 W. RR. 410. 

1908. —-— Advowson in gross—Fine levied by 
stranger—Effect.|-WALLWYN v. LLANDAFF (BP.) 
(1764), 2 Wils. 233; 06 EB. R. 783. 





B. Advowsons Appendent to Manors. 

See, also, COpYHOLDSs, Vol. XIII, pp. 25, 26, 
Nos. 196-207. 

1904. Life tenant of manor—Right of patronage. 
-—R. v. WALSAY (1311), Sel. Soc. Y. B., Vol. VIL, 
p. 178. 

1905. Whether appendant to manor—Crown 
manor — Usurpation of right.|——ANoNn. (1572), 
Ben. 75; 8 Teon. 17; 123 If. KR. 285. 

1906. Lease—-Of manor having advowson. | 
—TUCcK’'S CASE (1605), Jenk. 310; 145 EK. BR. 227. 

1907. ——- Of manor & advowson-—Sever- 
ance during term.]—In 1790 an advowson append- 
ant to a manor was sold & assigned for the residue 
of a term of 500 years, created in the manor & 
advowson. in 1745, & which, cxcept as to the ad- 
vowson, ceased :—Held: this did not sever the 
appendancy, & the advowson eget by a subse- 

uent release of the manor with general words.— 

OOPER v. HARRISON (1855), 2 K. & J. 86; 69 
E. R. 704. 
annotations :-~—. . Thorpe v. Holdsworth (1868), TL. TR. 

7 Eq. 139; Ward v. Duncombe, [1893} A. C. 369; Taylor 

¢. London & County Banking Co., London & County 

Banking Co. ¢. Nixon, [1901} 2 Ch. 231. 

ccenar Grant of manor 
separately 
(1627), Hut. 88; 123 E. R. 1120. 

1909. ——— Mo 
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manor, & the owner mortg. the manor in fee, 
excepting the advowson, by this means it is become 
in ae but if the money be paid punctuall 
at the day, then it is become appendant ’ 

if it is paid after the day, it is appendant in 
reputation, & may pass by the name of an advow- 
son appendant in a grant or other conveyance, 
though in reality the appendancy is destroyed ; 
for if it is severed one instant from the manor, by 
the act of the party, it is thon is gross, & not 
appendant (HOLT, C.J.). 

(2) So where the owner of a manor, to which an 
advowson was appendant, accepts a fine of the 
advowson, with a grant & render back of every 
second turn; now for such turn the advowson 
is in gross, but for other turns the appendancy 
still continues; but if a man levy a fine of the 
advowson, & accepts a grant & render of every 
other turn, the appendancy is quite gone, bocause 
there was an instant of time in which it became 
severed (HioLT, C.J.). 

(3) So where there are two coparcencrs of a 
manor, to which an advowson is appendant, & 
they make partition of the manor, without taking 
notice of the ndvowson, at every other turn it is 
still appendant; but if there had been any 
express exception of the advowson, it would then 
be in gross (Hour, CU.J.).—R. 0. Cumsren (Be.) 
(1696), 3 Salk. 21; Skin. 651; 1 Ld. Raym. 202 ; 
5 Mod. Rep. 207; Y91 IK. R. 6693; on appeal 
(1697), Show. Parl. Cas. 212, If. I. 
tnnotations :-—Mentd. R. ov. Blunt (1738), Ander. 293; 

Wolferstan v. Lincoln, Bp. & Whitehead (1763), 2 Wills. 

174; King v. Norman (1847), 4 CG. B. 884. 

1910. Fine & regrant of alternate turn.| — 
Rt. v. CHESTER (BP.), No. 1900, ante. . 

: Partition by coparceners.|— lt. v. 
CHESTER (BP.), No. 1909, ante. 

1912. ——-- -—-- Services severed from demesnes 
—Afterwards reunited.|-— Where there are two 
coparceners of a manor, to which an advowson 
is appendant, & the whole demesnes are allotted 
to one, & the services to another, by this means 
the manor is destroyed, & the advowson becomes 
in gross; but if one of them die without issue, 
sv that the demesnes descend to him who hath 
the services, the manor is now revived, & the 
advowson is appendant again, because this was a 
severance by act of law ue Cunt. ).—-NKYNOLDS 
v. BLAKE (1607), 3 Salk. 2b; 91 Is. KR. 600. 
alunofation :—-Mentd. Shortridge cv. Lampligh (1702), 2 

Ld. Ray, 798. 

1913. ----—- Advowson of vicarage.]~—~(1) If tho 
presentee to an advowson be admitted, instituted 
& inducted, the King cannot take advantage of 
his having been corruptly presented, until he be 
removed. 

(2) Simony without the privity of the incumbent 
renders the presentation void. 

(3) A corrupt contract with the wife of the 
patron is simony, although the patron himself be 
not privy thereto. 

(14) An incumbent instituted by simoniacal 
contract cannot be presented to the benefice de 
novo, but is for ever disabled to hold it. 

(5) The advowson of a vicarage, though usually 
appendant to the rectory, may be appendant to a 
inanor.—R. v. Norwich (Br.), CoLE & SAKER 
(1615), Cro. Jac. 385; Hob. 75; 1 Roll. Rep. 
235; 79 Ik. Wk. 320; sub num. KR. v. ZAKAR, 3 
Wein Mentd. Knowle r. Harvey (1615) 

nes ; av, Harve 5), 
A iol, Hep. 9537 “Thoman p. Morne (1673), 3 Kob, 164; 

Jefferson vy, Durham, Bp. (1797), L Bos. & P, 105, 

1914. Is appendant to demesnes-—Not to rents or 
services.|— An advowson appendant is ap arp 
ren 
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or services.— LONG v. HEMINGE (1590), Gro. Eliz. 


209; 78 E. R. 466. 
Si ea :—Mentd. Harrison c. Powell (1894), 10 T. L. R. 


1915. .|—ANON. (circa 1690), 3 Salk. 
40; 91 KE. RR. 679. 

Mortgage—Of manor saving advowson.|—Sce 
No. 1909, ante. 

1916. ——- Of manor & advowson—Right of 
mortgagor to present until foreclosure.|—-AMHURST 
v. DAWLING (1700), 2 Vern. 401; 23 KE. R. 859. 

1917. ——_— Nomination by equitable tenant for 
life—Duty of mortgagee to present nominee.|— 
Dmock’s Case (oR Honarr v. SELBY) (1704), 
Freem. Ch. 2733; 22 E.R. 1206. 











C. Donative Churches. 


1918. Nature & characteristics.) —- ANON. (un- 
dated), 3 Salk. 140; Farcurmp v. Gayris (1605), 
Cro. Jac. 63; Brirron ». WADE (1620), Cro. Jac. 
516; Chinkke d. Prin vv, Hearu (1669), 2 Keb. 
556; Lap ve. Wippows (1702), 2 Salk. 541; 
ALLANE «. EXTON (1672), 1 Mod. Rep. 90; A.-G. v. 
FLOYER (1716),2 Vern. 748; REPiINctron v. TAM- 
WORTH ScnooL (GOVERNORS) & COLLINS (1763), 
2 Wils. 150; RENNELL v. LINCOLN (Bp.) (1827), 7 
B& C. 113. 

See, now, Benelices Act, 1898 (c. 48), s. 12. 


N). Patronage of United Benefices. 


1919. Whether union effected -Beneficcs held 
by one patron—Presenting only to one benefice. |— 
MAIDWELL & KIELMERSHE Cask (158]), Sav. 173 
123 I. R. 08s, 


alnnotation :--—Refd, Williams vr. Liangeinwen Oversecrs 
(1861 ), 31 L. J. M. (‘ o4. 


1920. —— -- ~— Deed of consolidation.|—LBy 
an act of union or deed of consolidation, dated in 
1738, the rectory & parish of 2. were incorporated 
with the vicarage & church of 1). to all intents & 
purposes in law whatsocrver, constituting & appoint- 
ing the church of D. to be the mother church to 
which, together with the rectory of L., all future 
incumbents should be promoted, instituted, & 
inducted. At the date of the union there was 
only one patron of the two benefices, & no pro- 
vision was made by the decd for alternate pre- 
sentation or otherwise. By an order of exchange 
made in 1890 by the Board of Agriculture under 
the Inclosure Acts, 1845 to 1878, & Board of 
Agriculture Act, 1880 (c. 30), certain lands & 
hereditaments in the two parishes inchading “ the 
advowson of the viearage of D.,”’ were ordered 
to be exchanged :--Held: after the union the old 
advowsons ceased to exist, & what passed by the 
order of exchange under the description of * the 
advowson of the vicarage of D.”” was the advowson 
of the new united benefice of D.-cum-P.— ELcHo 
(Lorp) v. ANDREWS, [1010] 1 Ch. 7063 70 L. J. Ch. 
b86 Bee 02 L. T. 403, C. A. 

1 





“than by that indenture :—-Held : 


-_— 


. —~-- Benefices held by several patrons— | 


Deed of consolidation.]—A count in guare impedit : 
atated that one A. was seised in fee of a moiety of . 


the advowson of the church of Brauncewell-with- 
Dunsby-and-Anwick, & was entitled to present to 


same every alternate turn, the other moiety of the | 
advowson belonging fo B.; that A., in his turn, . 


being so seised, presented (., who was on such 
presentation admitted, instituted. & inducted ; 
that, afterwards, the church became vacant by 
the resignation of (., whereupon B. presented A., 
who was admitted, instituted, & inducted; that 
A., being so seised of the moiety of the advowson, 
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died; that the moiety descended to plti.; & 
that, the church having become vacant by the death 
of A., it belonged to pltf. to present in the turn of 
A. Deft. pleaded, that A. was not seised of a 
moiety of the advowson of the church of Braunce- 
well-with-Dunsby-and-Anwick, modo forma. 
It was found, by a special verdict, that Braunce- 
well-with-Dunsby was a rectory, & Anwick a 
vicarage, the rectory having en theretofore 
appropriated & the vicarage endowed according 
to law ; that R. being seised in fee of the advowson 
of the vicarage of Anwick, & the Earl of Bristol 
of the advowson of the rectory of Brauncewell- 
with-Dunsby, by deed, dated in Mar. 1703, 
reciting that the parties were desirous that the 
cure of the vicarage & rectory should both be 
supplied by one clerk, it was agreed, that, whenever 
the churches should be void, the Earl & R., their 
heirs & assigns, should present their clerks to the 
same allerius vicibus; that, in Apr. 1718, an act 
of union was made by the bishop of the diocese, 
with the consent of R., the then patron of the 
vicarage of Anwick, & the Earl of Bristol, the 
patron of the rectory of Brauncewell, & sealed 
with the episcopal seal, whereby the bishop ‘ con- 
solidated, united, & annexed the vicarage & parish 
church of Anwick, with its rights, etc., to the 
aforesaid rectory & parish church of Brauncewell, 
& did, by those presents, commit the cure of the 
souls of the parishioners of the church of Anwick 
to the then rector of the parish church of Braunce- 
well, & the rectors thenceforward for the time being 
of the church of Brauncewell, & decreed that the 
united churches should froin that time be there- 
after held & reputed as one benefice only, & that 
one fit person, at the alternate presentation of the 

tarl of Bristol and K., their heirs & assigns, to be 
canonically instituted, etc., should at all times 
thereafter possess same,” etc. After the making 
of this act of union, no more separate presentations 
to the rectory of Brauncewell & vicarage of Anwick 
respectively were made; but from thenceforth 
one clerk was presented & instituted to the united 
benefice, by the name of ' the rectory of Braunce- 
well-with-Anwick,” in alternate turns, by the 
partics claiming title under R. & the Earl 
respectively. In Jec. 1760, R., son & heir of R. 
in the act of union mentioned, & S., his wife, con- 
veyed to A. “all that the perpetual advowson, 
nomination, donation, or alternative right of 
presentation, & free disposition, of & to the vicar- 
age of the parish church of Anwick aforesaid, & 
all other the manors or lordships, advowsons, 
impropriations, tenements, tithes, hereditaments, 
& parts & shares of manors or lordships, advowsons, 
etc., of them, the said R., & S., his wife, or either 
of them, situate & being in Anwick aforesaid.” 
The special verdict further found that the title of 
A. to the moiety of the advowson of the church of 
Brauncewell-with-] unsby-and-Anwick, in the de- 
claration mentioned, was derived in no other way 
: : (1) by the act 
of union, a new presentation bencfice was created, 
wholly separate & distinct from the former bene- 
fices & the patronage of this new presentative 
benefice was in the owners of the former advowsons 
in turn—-the advowsons remaining for this purpose 
unchanged in all their qualities, & transmissible as 
before; (2) the right which R. hadwas well described 
in the declaration as a *‘ moiety of the advowson 
of the church of Brauncewell-with-Dunsby-and- 
Anwick, as in gross by itself, as of fee & right,” & 
such right was duly conveyed to A. by the deed of 
Dec. 1760.— ROBINSON rv. Bristol (MARQUIS) 
(1852). 11 C. B. 2413 22L. J.C. P21; 19 L. Tb. 
O. 8. 230; 16 J. P. 508; 16 Jur. 889; 138 E.R. 
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nom. BRISTOL | E. R. 883; aub nom. WESTMINSTER (DEAN & 


464, Ex. Ch.; on appeal, sub 
(MARQUIS) v. ROBINSON (1854), 15 C. B. 244, H. L. 
Annotations :---Distd. Elcho v. Andrews, [1910] 1 Ch. 706. 

Refd. Carpenter r. Laindon Overseers (1922), 127 L. T. 

595. 

1922. Effect of union.|—SrovGHtTon rv. PALMER 
(1639), W. Jo. 446; 82 E.R. 234, 

1928. -]—Where two churches are united by 
Act of Parliament after the next avoidance of both, 
the patron cannot present to the united vicarage 
upon the next avoidance of one.-- HARDINGE v. 
ae (Bp.) (1777), 2 Wm. BIL 1162; 96 

e “° wv. 








E. Patronage of New Churches and Chapels. 


1924. Church—Built before Church Building 
Acts—Rights of patron.|}— (1) Building & endowing 
of achurch, did originally entitle the patron to the 
patronage. (2) The impropriator of a parish has 
no right to nominate a preacher to every chapel 
within the parish; it} might: be a hardship if he 
should be bound su to do; neither ought it to be 
at his election. (3) One may build a private 
chapel for himself & family, or for himself & 
neighbours, or for himself & twenty neighbours, 
& this will not give the parson a right to nominate 
®&% preacher there.—HERBERT v. WESTMINSTER 
(Dean & CHAPTER) (1721), 1 P. Wms. 773; 24 
E. R. 608. 

Annotations :—As to (2) Consd. Portland ». Bingham (1792), 
1 Hag. Con. 157. ts to (3) Consd. MacAllister e. Rochester, 
Bp. (1880), 5C. P. 1.194. Refd. Farnworth. Chester, Bp. 
(1825), 4 B. & CL 555. Mentd. Hardman 1. 
Kllames (183%), 2 My. & K Bewicke v. Graham 
(1881), 7 Q. B.D. 400, 

1925. --—- Under Church Building Acts— 
Patronage in trustees—Death of trustees.|——-(1) By 
the Church Building Act, 1824 (c. 103), persons 
subscribing, under that Act, more than £50 
towards building a church might elect: three life 
trustees who for forty years might nominate a 
clerk to serve same. 

(2) By sect. 7 of the Act. when any of the 
trustees died, the majority of the subscribers, at a 
meeting to be called for that. purpose, might 
elect a life trustee in his place, & by seet. 8 of the 
same Act if the subscribers should not exceed 
three, they were to be the life trustees. 

(3) By sect. 12 if all the trustees showd die 
80 that. no election could take place, the incumbent 
of the parish was to present. 

A church was built. by subseriptions raised in 
accordance with the Act, trustees were appointed, 
& all died but one. 
subscriber who had not been a trustee. 
not then know that there was a surviving trustee, 
& called in due form a meeting of subscribers. 
The surviving trustce did not attend it; the sub- 
scriber did, & elected himself. He pursued the 


Generally, 
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CHAPTER) v. HERBERT, 11 Mod. Rep. 315. 

1928. Chapel of ease—Rights of incumbent 
of parish.]—A.-G. v. LONDON (Bp.) (1710), Colles, 
3093; 1K. R. 343. 

1929. .---— -—--— - -—-.J— Of common right, the 
incumbent has the nomination of the minister to 
a chapel of ease within his parish.— LINE v. HARRIS 
(1752), 1 Lee, 146, 

Annotation :---Mentd. Lee v. Fagg (1874), L. R. 6 P. CG. 38. 

1930. —--- ——— ---—— Nomination given else- 
where by archbishop.|—(1) Vicar of the mother 
church has the right of nominating to a chapel 
of ease, though the chapel was erected & endowed 
by a grant. of lands from the lord & freeholders of 
a manor, & though the right of nomination was 
given by the archbishop, in his deed of consecration, 
to the inhabitants & the vicar of the mother 
church at. the time declared he had no right to 
nominate, & though the inhabitants have repaired 
& nominated for ninety years. 

(2) Reetor or vicar cannot lose the right but by 
agreement between patron, parson, & ordinary, & 
on a compensation made to such rector or vicar. 

(3) Prescription presupposes agreement by deed, 
not by parol.-—Drtxon v. Kersitaw (1766), Amb. 
5628; 27 BF. R. 3413 sub nom. DIXON v. METCALFE, 
2 Eden, 360. 

.tnnotations :—A8 to (1) Apld. Portland 7, Bingham (1792), 

1 Hag. Con. 157. Expld. Farnworth v. Chester, woes 1825), 

id. 





. Eee. 


4B. & 6. 555. A Bliss », Woods (1831), 3 
486. Distd. MacAlister «. Rochester, Bp. (1880), & 
CG. P. D. 194. Ae to (2) Befd. Moyscy v. Hilleoat, (1828), 


2 Hag. Eee. 30. Generally, Mentd. Jones ». Kills (1828), 


2Y.& J. 205. 


1931. —---- -—- - ——- How rights lost.] -Drxon 
? KERSHAW, No. 1930, ante. 
1982. - ---. ---- -—-—- --.]--(1) In a deoclara- 


tion in quare impedit the right of presentation to a 
perpetual curacy was stated to be © in all the house- 
holders & heads of families in a township & the 
heirs male of A.’s body, & such other of his kindred 
or blood as should have any lands in the township, 
or the greater number of them,” & it was averred 
that the chapel being vacant. one B. was duly 
nominated & elected minister by pltfs. being the 
greater number of the householders & heads of 
families in the township to whom the nomination 
& clection of the minister then belonged : --/Teld : 
the declaration was bad. inasmuch as it: did not 
state that the heirs male of A.’s body, & such other 


' of his kindred or blood as had Jands in the township 


There was also a surviving | 
He did - 


concurred in the nemination, or that they were in 
the minority, or that there were no such persons. 
(2) In 1631, A. founded a chapel of ease, & en- 
dowed it} with Jands for the maintenance of a 
minister, & by his will directed that his son should 


‘ during his life have the nomination & election of 


same course after becoming aware of the death | 


of the last trustee. After each election of himself 
as trustee he nominated a clerk :—Held: he had 
not under the statute any title to make such 
nomination, which, therefore, conferred no title 


to admission.— ALLEN v. GLOUCESTER (BP.) (1873), | 


L. R. 6 H. L. 219; 421. J.C. P. 2903 22 W. R. 
193, H. L.; affg. S. C. sub nom. FOwLeR v. 
GLOUCESTER (Bp.) (1869), L. R. 4 C. P. 668, Ex. Ch. 

1926. Chapels—Generally—Rights of impropri- 
ator of parish.|—HERBERT v. WESTMINSTER (IDEAN 


the minister, & might by will or deed set down the 
order or course for the nomination & clection of the 
minister after his death, & if he should not set down 
any course or order, then the minister should be 
nominated & elected by all the householders & 
heads of families in the township, & the heirs male 


- of A.’s body, & such other of his kindred or blood 


as should have any land in the township, or tho 
greater number of them. By the instrument of 
consecration all tithes, fees, & emoluments what- 


‘ goever on burials, marriages, etc., were reserved 


to the vicar of the parish. The son not having set 
down any order or course :-—Held: the house- 


& CHAPTER) (1720), Fortes. Rep. 315; 92 E. R. | holders & heads of familiers in Astley had no right 
883 ; suh nom. WESTMINSTER (DEAN & CHAPTER) ; to present a curate to this chapel without the con- 


v. HERBERT, 11 Mod. Hep. 315. 

1927. -——. Private chapel—Rights of impro- 
priator of parish.)—HERBERT v. WESTMINSTER 
(DEAN & CHAPTER) (1720), Fortes. Rep. 345; 92 





sent of the vicar. 

(3) It is undoubtedly law, that wherever a chapel 
of ease is crected, the incumbent of the mother 
church is entitled to nominate the minister, unleas 
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there is a special agreement to the contrary, to 
which parson, patron, & ordinary must be parties 
(AsRorr, ©.J.).——FarNnworrTH v. CHESTER (BP.) 
(1825), 4 B. & ©. 555; 7 Dow. & Ry. K. B. 56; 
41.J3.0.8. K.B. 143 107 i. R. 1166, 

Annotationa ----Aa lo (2) Apld. Bliss «. Woods (1831), 3 


Hag. Kee. 486. Consd. MucAllister ». Rochester, Bp. 
(1880), 5G. P, DD. 194. Aes to (3) Consd. Biles v. Woo 


(1831), 3 Hag. Kec. 486. 
|—A private Act of 





1933. reg ge 
Parliament, after providing for a sale of glebe land, 
& the erection of an additional church with part 
of the proceeds, directed that the curate of the 
new church should, during the incumbency of A., 
the then rector, be appointed by him, & that, after 
the death, avoidance, or resignation of A., the new 
church should become the principal church, with 
all the accustomed rights, immunities, & privileges 








n. 
appertaining to a mother church, & the then Annotations SAP 


church should become & be deemed a chapel of 
ease thercto, to be served by a minister capable 
of having cure of souls, & that ** the patronage of 
or right of presentation to the chapel, as well as 


EccLEsIAstTIcAL Law. 


F. Crown Patronage. 
See Part III., Sect. 3, sub-sect. 2, ante. 


@. Patronage of Spiritual Patrons. 

1938. Nomination of vicar—Whether by parson.] 
—A. parson impropriate shall not have the nomina- 
tion of the vicar. 

By finding, was meant maintaining only, & not 
electing & choosing (LoRD NorrinaHaM, O.).— 
un 2 Triaa (1682), 1 Vern. 42; 23 BE. R. 

1939. ——— Whether by _ rector.) — PRINCE’s 
CasE (1690), 3 Mod. Rep. 295; 87 Id. BR. 195. 

1940. Vacancy of benefice-— Subsequent to 
vacancy of spiritual office—-Whether late hulder or 
Agric presents.|-—-ANON. (1335), Y. B. 9 Edw. 
3, fo. 10. 

1941. -——  -—— Late holder becoming 
bishop.] — ANON. (1350), cited Fitz. Nat. Brev. 





S&S 
jean 


vd. Mirvhouse », Rennell (1832), 8 
Bing. 490. . Russoll v. Lincoln, Bp. (1825), 3 Bing. 
223: Rennellv. Lincoln, Bp. (1827),7 B.&C.113. Mentd. 
Coke's Case (1623), Godb. 289; It. v. Canterbury, Archb). 
(1634), Cro. Car, 354. 


1942. ——--- —-— Death of holder.—Right of legal 


the patronage of or right of presentation to the | personal representatives to present.|—-MIREHOUSE 


new church, should be vested in the patron of the 
rectory, his heirs & assigns, so, nevertheless, that 
the minister of the chapel should not be removable 
at pleasure’? :~-Held: the chapel of ease thus 


| 





created by the Act, was thereby made presentative, | 


& not donative. Sembla;: if it had been at first 
donative, it} would have ceased 1» be so, upon a 
presentation being once made by the patron to the 
ordinary, followed by the institution & induction of 
the presentee.—- Rh. ov. KFoLey (1846), 2 0. B. 664 ; 
on JG. P2108; 61. T. 0. 8S. 818; 185 BK. i. 
1107. 

1984. -———.) — MACALLISTER 
RocHestTen (Br.), No. $05, ante. 

1935. —-—- Public consecrated chapel--Rights 
of impropriator of parish—How enforceable.|- - 
PORTLAND (DUKE) 0. BINGHAM, No. 1361, ante. 

1936. ——— ---— Rights of incumbent of parish 
— To veto to officiate.) — MACALLISTER — v. 
ROCHESTER (Br.), No. 305, ante. 

1 


ho ee etna ee oe meitemee 


v. 


7. ——-— Under Church Building Acts—How . 


right acquired.|—(1) The right of nominating to 
a chapel under Church Building Act, 1831 (c. 38), 


by the Act be strictly complied with. The con- 
ditions required, are conditions precedent. 

(2) It in wot competent for any clergyman of 
the Church of England to enter a parish without 





-_— ~~. 


leave of the incumbent & to officiate in performing | 


the duties of his vocation (Dr. LUSHINGTON). 
The sole ground upon which the ordinary 
grants a licence is, that the right of nomination has 


, parcener’s share.}-—ANON. (1503), Keil. 49; 


vested in the person who has nominated the | 


individual who comes so to be licenced. 
a party has obtained the authority of the ordinary, 
that authority is not conclusive. It is not 
competent for the ordinary himself without 
consent of the incumbent, to cence any person to 
officiate within the limits of the parish of that 
incumbent (DR. Lusyinaron). 

(3) It is a sufficient fulfilment of the Act to set 
apart. a apace which shall include the accommoda- 


Where | 


v. RENNELL, No. 70, ante. 

1943. ——- During vacancy of spiritual office— 
Right of Crown to present—Archbishop patron.|—- 
POTTER v. CHAPMAN, No. 73, arte. 

1944, --—- ——--- ----- Bishop patron.] — zx p. 
TARRANT, No. 72, avie. 


H. Patronage of Coparceners, Joint Tenants and 
Tenants in Common. 
(a) Coparceners. 
1945. Coparceners not unanimous-.—Presentation 


by Se aa of usurpation of turn.| — 
ANON. (1497), Keil. 1 3 72 1. Wt. 1538, 











1946. -}— GULLY v. EXETER 
(Br.), No. 2175, post. 
1947. -——-- --—— Effect of successful quare 


impedit against one.|—(1) If A. & B., coparceners 
of an advowson, do not agree to present on a 
vacancy, A. the eldest, or her assigns, may present 
to the first turn, & B., or her assigns, to the next. 
(2) Hf, when A. & B. do not agree, C., a stranger, 





i jmplead A. only by guare impedit on a vacancy & 
; : , recover, it is a bar to quare impedit brought by 
cannot be acquired, unless the conditions required | 33, against C. for that turn, though not for the next 


~— turn. — Barker v. Lomax (1752), Willes, 659 ; 


125 BK. OR. 13723) sub nom. BARKER vu. 


LONDON 
(Bp.), 1] Ly. Bl. 412, n. 


Annotation --—.18 fo (1) Refd. Gully «. Exeter, Bp. (1830), 
10 B & C, O84, 
1948. Effect of assignment to stranger of co- 
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Is. R. 207. 
1949. Grant by coparceners severally.|— 
If coparceners assign their parts of an advowson 





_ peverally, the grantees shall present by turns.— 


tion for children; for under this Act, the whole | 


of the accommodation as free seats is not for adult 
personsonly. The children of the poor are as much 
entitled as grown up 
tion for attending divine service (DR. LUsHINaTON). 
—-WILLIAMS v. Brown (1835), 1 Curt. 563. 


Annotation -—A2 lo (2) Reld. MacAllister r. Rochester, Bp. 
(1880), $C. PD. 14. 


persons to have accommoda- : 


Harris & ILAIEs t. NICHOLS (1583), Cro. Eliz. 19 ; 
718 E.R. 285. 
Annotation :-—Apprvd. Buller r. Exeter, Bp. (1749), 1 Ven. 

Sen. 340. a 

1950. ———.,;—-The privilege of the elder sister 
to present first in turn goes to her assignee.— 
BULLER v. EXETER (Br.) (1749), 1 Ves. Sen. 340 ; 
27 E.R. 1089. 

1951. Presentation in turn by agreement—-Effect 
of usurpation of Sh Nc CasE (1583), 4 
Leon. 86; 74 E.R. 747. 

1952. oj—A., B., GC. D., coparceners, 
had a successive right of presentation, in turn, to 
& vicarage; on an objection to C.’s title to sell 








_ her turn, usurpations on the rights of PD. & A. 


Part V.—CLERGY. 


successively :—Held: it did not affect the right 
of 0. to present.—RICHARDS v. MACCLESFIELD 
35), 7 Sim. 


(EARL) (1 2573; 4 L. J. Ch. 158; 58 
EK. R. 836. 
Annotation :—~--Conad., Keen v. Denny, [1894] 3 Ch. 169. 


1958. No unanimity in choice.| --- In 
pleading a right in coparcencrs to present to an 
advowson by turns, it is good to state that such 
right arose because they did not agree to present. 
(Which is synonymous to saying they could not 
agree. )—THRALE v. LONDON (Br.) (1790), 1 Hy. BL. 
ale 2 126 He 221. 

notation :-— . Exeter, »v. Gully (18% o 2 -& 

mnotatie nent Exeter, Bp, v. Gully (1830), 5 Man. & 

1954. Bill for partition.] —MaTriurEws v. Bati & 
WELLS (Br.) (1785), Dick. 652; 21 E.R. 425. 

An paaion -—Mentd. Hanbury v. Hussey (1851), 20 TL. J. Ch, 





(b) Joint Tenants and Tenants in Common. 


1955. Joint tenancy — Advowson in gross--- 
Mutual covenant to present by turn-—Amounts to 
partition.|—Sanispury (Br.) v. Pures (1700), 
1 Ld. Raym. 535; 1 Salk. 43; Tlolt, K. B. 52 ; 
Carth. 505; 91 KE. R. 1257; sub nom. Primips 
#. SALISBURY (Br.), 12 Mod. Rep. 321. 

Annotations :—Conad. Johnstone v. Buber (1856), 22 Beay. 
562; Meredith v. Limerick, Ardfert & Aghadoe, Bp. 
(1863), 9 L. T. 269. -» Grocers’ Co, », Cunterbury, 
Archbp. (1771), 2 Wim. BI. 770; Edwards rv. Exeter, Bp. 
(1839), 7 Scott, 652. 

1956. How partition effected—In chancery.|— 
Declare pltf. is entitled to have a partition of the 
vicarage of W. into moicties to present by alternate 
turns, & decree a partition to be made thereof 
accordingly between pltf. & deft.; & for the 
making of such partition, pltf. & deft. are mutually 
to execute conveyances to each other, so that 
pltf, may hold one moiety of the advowson to 
him & his heirs, & deft. the other moiety to her 
& her heirs, as tenants thereof in severalty re- 
apectively : & in such conveyance let a clause be 
inserted, that pltf. & his heirs, & deft. & her heirs 
shall present by alternate turns; & the Master 
to settle the conveyance if the parties differ, & 
the expense & charge of the conveyance to be 
borne equally, & it appearing that J., under 
whom deft. claims, had presented upon the last 
avoidance, let pitf. present on the next avoidance, 
being the first turn from that time; & no costs 
on cither side (per Cur.).— BoDICOATE v. STEERS 
(1737), Dick. 69; 21 BK. R. 193. 

Ape :—Refd. Hanbury v. Hussey (1851), 20 L. J. Ch, 
Oodle 


1957. Tenants in common-— Distinguished from 
coparcenry—Turns decided by lot.]—‘Testator de- 
vised & bequeathed all his real & personal estates 
to trustees, upon trust to sell the same as soon as 
conveniently might be after his decease, except his 
advowson of the rectory of C. & certain heredita- 
ments in the same parish, the sale of which he 
directed should be postponed until after the death 
of his eldest son W. who was then incumbent. 
The proceeds of the sale were to be held in trust 
for his children therein named, as tenants in com- 
mon :—Held: (1) the right of presentation previous 
to the sale passed by the will & did not descend to 
the heir of testator; (2) if the childre:. could not 


agree whom to nominate for presentation by the | 


trustees, the question was to be decided by lot, 
&, bei tenants in common, they were not 
entitled to present successively according to 
seniority, as in the case of coparceners.—JOHN- 
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1958. Effect of prerogative turn by Crown. 





| Prerogative presentation to a church, of which 


| 


| 
| 
| 
| 


| 
| 
| 
| 
| 
| 


the advowson is held in common, does not pass for 
the turn of the otherwise rightful patron.— 


Grocers’ Co. vr. CANTERBURY (ARCHBP.) (1771), 2 
Wm. Bl. 770; 3 Wils. 214; 06 K. R. 451 3 subse- 
quent proceedings, 3 Wils. 221. 

a{(nnofations :--Consd. Thralo r. London, Bp. (1790), 1 Hy. 

B1. 378. Apld. Calland ¢. Troward (1794), 2 Hy. 131. 324. 

Refd. Meath (Bp.) v. Winchester (Marquis) (1836), 3 Bing, 

N. (. 183; Keen v. Denny, (1894] 2 Ch. 160, Mentd. 
Wilson +, Van Mildert (18013, 2 Bos. & P. 394. 

1959. —-— One being Roman Catholic—Right of 
Crown.] -—- CAMBRIDGE (CHANCELLOR) v. WAL- 
GRAVE (1616), Lob. 126; 80 I. R. 275. 
wlanotationa : -- Refd. Colt. & Glover ¢«, Coventry & Lichfleld, 

Bp. (1616), Hob. 140; Kdwards +. Mxeter, Bp. (1832), 

5 Bing. N.C 652. 

1960. ———  —-——.]—-EpDWAkps v. ExeTer (Br.), 
No, 2183, poat. 





(ce) Disturbance of Right of Patronage. 
Disturbance generally, see Sub-sect. 3, post. 
Usurpation-——- By one coparcener.|— Sec No. 

1945, ante, No. 2175, post. 

1961. ---—-- By one patron.|]——-In quare impedit 
deft. pleaded that one M., under whom he claimed, 
being seised in fee of one moicty of the advowson 
Lo present to one turn in every two turns, presented 
one J. in her proper turn; that the church being 
afterwards vacant, one W. under whom pltf. claimed 
presented in his proper turn; that the church 
being again vacant, pltf. presented; & that the 
church being a fourth time vacant, it belonged 
to deft. to present. On demurrer to this plea :— 
Held: deft. had not shown a title to present, 
since he had not shown whether the third presenta- 
tion was by usurpation or by agreement, & it 
could not be presumed that deft. was entitled to 
present in the first & fourth turn, & pltf. in the 
second & third, since the plea averred that M. 
had presented to the flrat turn in her proper turn, 
& W. in his proper turn. Semble: if it had ap- 
peared by the plea that pltf. had presented to the 
third turn by usurpation, he would still have been 
entitled to the fourth turn by right. 

Unless some express agreement, showing a 


| different mode of presentation, be brought before 


the ct., are we not. to presume that course to have 
been pursued which the Jaw points out, viz. that 
where one party presents to the first turn, he 
presents to the third turn also? (LORD ALVAN- 
LEY, (.1.).--Bincu vy. Liraaieien.D (Br.) (18038), 
3 Bos. & P. 444; 127 i. R. 241. 

Annotation :--Consd. Keen v. Denny, (1894) 3 Ch. 160. 


1962. -— - ---—.}—Ken v. Denny, No. 1963, 
: post. 
1963. —.-- By stranger.|—As between patrons 


wee ee eee 


STONE v. BABER (1856), 6 De G. M. & G. 439; 25 | 
L. J. Ch. 899; 28 L. T. OF 8S. 110; 26 J. P. 757; ' prerogative—-Incumbent promoted to bishopric./— 


2 Jur. N. S. 1053; 4 W. R. 827; 43 E. Wt. 1304, 
C&L. J. 
See, also, No. 2331, poat. 


! 


with alternate turns of presentation to a benefice, 
@ presentation on an exchange of livings must be 
reckoned as a turn. If one patron wrongfully 
usurp the turn of another, the order of turns of 
presentation is not thereby altered, but the 
ousted patron after six months loses his turn, & 
cannot requite by usurping against the wrongdoer 
by way of retaliation. 

On this seas nes is a aaa hls 
usurpation a 8 pita 23 y ®& person party 
pa sete to the title —KrEN v. DENNY, [1804] 3 
Ch. 169; 641. J. Ch.65; 71 1. 7.6566; 43 W. BR. 
39; 107. L. R. 677; 38 Sol. Jo. 716; 8 R. 629. 

Lawful Interruption——-By exercise of King’s 


See No. 1958, anie. 
1964. Presentee deprived.}—If two have title to 
present by turns, & one presents a parson, who is 
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admitted, instituted, ctc., & afterwards is deprived, 
he shall not present again, but it shall serve his 
turn, for if was but voidable; but when the 
admission & institution are merely void it shall not 
serve for a turn.—WINDsoR’s CASE (1599), 5 
Co. Rep. 102a; 77 HK. R. 213; sub nom. 
WINDSOR v. CANTERBURY (ARCHBP.), LOVEDAY 
& FLercurer, Cro. Eliz. 687; sub nom. LOVEDEN 
v. WINDSOR & Hrrcn, Moore, K. B. 558. 

Annotations :-—Consd. Keynoldson ». Blake (1696), 1 Id. 

Raym. 192. Refd. Smith's Case (1613), 10 Co. Rep. 

135 b; Robinson v, Bristol (1851), 11. BB. 208. 

1965. By bishop—Wrongful collation by 
bishop.|—(1) Presentation by turn to a church is 
a chose in action; if therefore the bishop deprive 
a clerk, & without notice wrongfully collates, & 
the patron afterwards grants over the advowson, 
the grantee cannot present as in his turn, upon the 
death of the incumbent. 

(2) On deprivation, a collation by the bishop 
without notice is good against all, except the 
patron. 

(3) In quare impedit, it is sufficient to say he 
was scised of every second turn ut in grosso.— 
LeaAK v. Coventry (Br.) & BARBINGTON (1601), 
Cro. Kliz. 811; 78 1. R. 10388. 

Annotations :~~Aa to (1) Consd. Alston 1. Atlay (1837), 7 


Ad. & El. 280. Refd. Wolferstan v. Lincoln, Bp. (1763), 
2 Wils. 174. 





I. Patronage in Inhabitants or N tmerous Class. 
(a) Ascerlainment of Class. 


1966. Title of class to vote -Must be clearly 
established.| —A.-G. r. Parkin, No. 1008, ante. 

1967. Ascertainment of class-—Parishioners & 
inhabitants—-Whether limited to ratepayers.}—-- 
A.-G. « Rurrien, SELLON v. NICHOLLS (1768), 2 
Rugs. 101, nv; 38 KM. RR. 277. 

Annotationa :—-Refd. Shaw tr. Thompson (1876), 34 1. T. 
T7213 2te St. Stephen, Coleman Street, Re St. Mary the 
Virgin, Aldermanbury (1888), 39 Ch. DD. 492. 

1968. —-—— --— ----——.]—Trust of an advowson 
to present some fit person, such as the inhabitants 
& parishioners or the major part of the chiefest 
& diserectest. of them should nominate. The 
right) of election in the inhabitants, paying the 
church & poor rates, above the age of 21 :-—-Held : 
a popular election by a majority of such voters, & 
others not so qualified, was established.— MEARON 
e WEBB (1802), 14 Ves. 13.5 88 E.R. 427. 
Annotation : --Mentd. Re St. Stephen, Coleman Street, Re 

St. Mary, Aldermanbury (1S88), 36 W. Jt. 837, 

1969. --— -—- -—— Whether by assessment 
or payment.| —Purchase of the impropriate rectory 
of Clerkenwell, for the use of the parishioners & 
inhabitants. The nomination of the curate had 
been by decree declared to be in the parishioners 
& inhabitants, ‘paying to church & poor. The 
Lord Chancellor expressed an opinion that assess- 
ment gave the right, though actual poy had 
not been made, but an election, on that principle, 
was not disturbed on the ground of common 
consent, no objection having been made at a 
general meeting, & the parish having no repre- 
sentative mecting in vestry for this purpose. — 
A.G. tv. Forster (1804), 10 Ves. 885; 82 E. R. 
874. 


Annotations :—Refd. Davie ¢. Jenkins (1814), 3 Vas. & B. 
151; Re St. Stephen, Coleman Street, Ke St. Mary the 
Virgin, Aldermanbury (1888), 39 Ch. DD, 499%. 

Carter r. Croploy (1857), 26 L. J. Ch. 246. 


1970. ——— —-—— -——-—- .]—Purchase of the | 
impropriate rectory of Clerkenwell for the use of | 
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the parishioners & inhabitants. The nomination 

of the curate had been by decree declared to be in 

the parishioners & inhabitants, paying to church 

& poor. Whether that qualification is satisfied by 

assessment only, not followed by actual payment, 

or not, an election on that principle was established 
upon common consent to that among other regula- 
tions; a case of strong & high probability being 
required for an issue or inquiry; &, the ct. 
declining to give prospective directions as to the 
future, the information & bill was dismissed; & 
with costs ; except as to keeping up the number of 
trustees, with reference to the only proper subject 
of the information, the stipend of the curate: all 
the rest, as to the nomination, etc., being the 
subject of a private suit. An informality in the 
bill, not stating pltfs. as suing on behalf of all the 
other parishioners, might have been cured by 
amendment.—A.-G. v. NEWCOMBE (1807), 14 Ves. 

1; 33 KH. R. 422. 

Annotations :—-Mentd. Milligan v. Mitchell (1835), 4 L. J. 
Ch. 281; R.v. Davie (1837), 6 Ad. & El. 3743; Nightingale 
v. Goulburn (1848), 12 Jur. 317; Re St. Stephen, Coleman 
Streot, He St. Mary the Virgin, Aldermanbury (1888), 
$9 Ch, J). 492. 
1971. ——— Evidence of usage.|— 

(1) Where the advowson of a parish is vested in 
trustees for the benefit of the parishioners, an 
election of a vicar by ballot is not valid, & the 
election must be by voting openly. In such a case, 
the right of voting at the election of a vicar may 
be limited by Jong usage to parishioners who pay 
church rates & poor rates. 

2) Costs as between solr. & client allowed to 
the archbishop & bishop, when made parties to a 
suit respecting the validity of the election of a 
Vicar.— EDENBOROUGH ¢. CANTERBURY (ARCITBP.) 
(182), 2 Russ. 933 38 KB. RR. 271. 


_{nnotationsa :--—.18 to (1) Refd. 2. r. Hammersmith (Viear & 
Churechwardens) (1852). 3B. & S. 504, n. 42 to (2) - 
Saunders v. Saunders (1857), 5 W. 1. 470. Folld. lurner 
vy. Collins (1871), IL. H. 12 Ey. 138. Refd. Andrews v, 
Barnes (1888), 39 Ch. 1D, 133. 











1972. we ee ee | HR, ov ~DAVIR, 
No. 26412, post. 
1973. -——= ——--—,]|—(1) In an action for a 





false return to a writ of mandamus it was alleged 
to be a custom in a parish that whenever a certain 
perpetual curacy should be vacant by reason of 
the death of the curate or otherwise, the parish- 
joners should cleet a fit) person to succeed him ; 
& that. a vacancy having occurred, pltf. was duly 
elected by the parishioners according to the 
custom. At the trial it appeared that at. a mecting 
of the parishioners Culy convened for the purpose 
of such an clection. it was decided before the 
election began that parishioners who had not 
yaid church rates should not be allowed to vote. 
in consequence of this resolution, several persons 
who had the legal right of voting did not tender 
their votes, & the votes of others who did tender 
their votes, were rejected, on the ground that they 
had not paid the church rate :—Held: a party 
elected by the majority of the persons whose votes 
were received at this meeting was not duly clected 
by the parishioners according to the custom. 
(2) At the election every parishioner tendering 
a vote gave a card containing only the name of 
the candidate for whom he voted :—Semble: 
this mode of election was illegal.—FauULKNER v. 
ELGeER (1825), 4 B. & C. 449; 6 Dow. & Ry. K. B. 
517; 3 Dow. & Ry. M. C. 203; 107 E. R. 1127. 
-{nnotations -—.48 to (1) Consd. Story r. Colk (1848), 6 Notes 
of Cases Supp. xxxifi; Shaw vc. Thompson (1876), 3 
Ch. D. 233. - R. er. Hammersmith (Vicar & Church- 
wardens) (1852), 3B. & S. 504, n. Generally, td. rt 


Men 
¢. Marshland Smeeth & Fen District Comrs., (1920) 
K. B. 155, 


Part V.—CLERGY. 


(b) Mode of Election. 


1974. Necessity for notice of election.] — A.-G. 
v. RUTTER, SELLON v. NICHOLLS (1768), 2 Russ. 
101,n.; 38 E. R. 277. 

Annotations :-—Refd. Shaw vr. Thompson (1876), 34 I. T. 
721; Re St. Stephen, Coleman Street, Re St. Mary the 
Virgin, Aldermanbury (1888), 39 Ch. 1D. 492. 

1975. Mode of voting—Handing in card con- 
taining name of candidate.|— FAULKNER 1. ELGER, 
No. 1973, ante. 

1976. Ballot.|-EDENBOROUGI 7. CANTER- 
BURY (ARCHBP.), No. 1971, ante. 

1977. ——— Departure from usual mode of 
voting —- With consent of candidates & voters — 
Validity.|—-The bill stated, that the inhabitants 
of B. were entitled to elect a minister to a chapel 
there, within the jurisdiction of the Dean of W., 
& that the custom of electing a minister, when the 
office was contested, was for the votes to be taken 
either in the chapel or an adjoining school house, 
& in one place only, & in the presence of the 
chapelwardens, who were to provide a parchment 
roll. duly stamped, for each candidate, on which the 
voters entered their names in their own writing, 
with a seal on the same line with every name; 
that the poll was kept open for an indefinite time, 
& that the roll of the successful candidate was 
signed at the foot of it by the wardens, & attested 
by two witnesses, & then formed the official 
instrument of nomination; that an clection had 
lately taken place, in which the wardens appointed 
four polling places, of which the school house was 
one; that the names of the voters were entered 
in polling books by assessors, appointed by the 
wardens ; 
that the poll was kept open for five days only, 
& that the result of the election was reported to 
the Dean of W. by a letter signed by the wardens 
only, & unattested. On a motion to dissolve an 
injunction, which had been obtained ec p. to 
restrain the Dean of W. from licensing the minister, 
whose name had been so returned by the chapel- 
wardens when it appeared, that the mode in which 
the election was taken, had been previously agreed 
on by the candidates, & approved of by a resolu- 
tion at. a public vestry meeting of the voters, & 
that nearly all the voters polled :-- Held: the 
injunction should) be = dissolved with costs.- - 
DAVIES 1. BANKs (1836), 5 L. J. Ch. 274. 

1978. —--— Nomination by trustees Sub- 
sequent ratification or rejection by voters.|-- It. rv. 
DAVIE, No, 20042, post. 








(¢) Other Cases. 


1979. Effect of Metropolis Management Acts.| -- 
Where the right of electing the minister of a 
parish had been by deed vested in trustees in 
trust for the parishioners :—Held: it was not 
transferred to the vestry or otherwise affected by 
Metropolis Management Act, 1855 (c. 120), 


that there were no parchment rolls ;- 


90 eee eee ee 
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& Metropolis Management Act, 1856 (c. 112), or | 
either of them.—CARTER v. CROPLEY (1857), 8 | oe 
De G. M. & G. 680; 261, J. Ch. 246; 281. T. O.S. | payable to the trustees as a provision for a preacher 


oe a eee eee ee 


PART V. SECT. 4, SUB-SECT. 1.— — 
e (G6), { 
p. Patronage vested in  dioccaun 
church asoricty-—LBishop  aubsequently 
rested with power to appoint.j---By 31 | 
Geo. LIL. c. 31, H. M. & his successors |! 
were empowered to authorise the |! 
governor of the province of Quebec to | 
erect parsonages or rectories thercin 
according to the establishment of the ! 
Church of England ; | 


the 


& in 


provincial statute the ehurch society 
| of the diocese of T. war incerporated, & 
by a later statute the right of presenta- 
tion was vested {fn it. 
the Jegislature erected the diocese of 
QO. out of the diocese of T., & the 
i bishop, clergy, & laity of the diocese 
were incorporated under the name of 
** Incorporated 
Diccese of Ontario,” who, by a bye- 
law in 1862, invested the then bishop | 
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347; 21 5. P. 185; 3 Jur. N. 8.171; 5 W. R. 

248 H 44 K. R. 552, LL. JJ. 

Annotations :-—Apld. A.-G. v. Draper's Co. (1858), 
299. DPistd. Re Hayle’s Estate (1862), 31 Beav. 1 
1980. Patronage vested in trustees for land- 

owners in parish—-Whether trustees bound to 

present landowners’ nominee.|—Tho advowson of 
® Vicarage was vested in trustecs upon right to 

present such person as should be elected by a 

majority of landowners in the parish :—Held: 

(1) a person elected by the landowners had no 

such legal right to the vicarage that he could by 

mandamus compel the trustees to present him ; 

(2) the landowners themselves could not by 

mandamus compel the trustees to present, for that, 

if they had any leyal right, their remedy was by 
quare impedit, & if their right was merely equit- 
able, then their remedy would be in equity.— 

R. v. OrTON VICARAGE TRUSTEES (1849), 14 

Q. B. 189; 18 I. J. Q. B. 821; 13 J. P. 5513 

13 Jur. 1049; 117 WB. OR. 57s sub nom. RR. v. 

Barre, 3 New Mag. Cas. 2003 13 1. T. O. S. 528. 
1981. Not held on charitable trust.|—Although 

parishioners may hold an advowson for their 

general benefit, & nominate their vicar, this is an 
exception to the general Jaw, & other property 
held upon trust for a parish or parishioner is 

charity property.---A.-G..o vu. Wrepsren (1875), 

J. R. 20 Kq. 4833 44 1. J. Ch. 766. 

Annotations :--N.F. Re St. Stephen, Coleman Street, Re 
St. Mary the Virgin, Aldermanbury (1888), 30 Ch. 17). 
402, ad. Re Church Patronage Trust, Laurie 1, A.-G., 
(1904) 2 Ch. 643. Mentd. Jte St. Brido's Church, Fleet 
Street (1877), 35 Ch. 2.41173 A.-G. ». Dartinouth Corpn. 
(1883), 48 T9383: de St. Botolph Without Bishopsgate 
Parish Estates (1887), 35 Ch. ID. 1423) Fell «. Charity 
Lauds Official Trustee, [E898] 2 Ch. 44, 

See, generally, Cuartties, Vol. VITT., pp. 255 
et seq. 


4 Drow. 
39. 


J. Patronage Vested in Trusices. 

1982. How trust created---By parol.) -A trust 
may arise by parol. --Parny v. JUXON (1669), 3 
Rep. Ch. 38; 21 H.R. 722. 

1983. .---- By will---Devise on trust for sale--- 


On death of incumbent.| —JOHNSTONE vv. BABIR, 
NO. 1957, ante. 
1984, --~— ~----- -—— -----.] — A testatrix 


devised her advowson of I. to her trustees upon 
trust. for sale on the death of IL, the then = in- 
cumbent, but} on no account to sell it to amyone 
of his family - the proceeds of the sale to fall into 
the general residue, The residuary legatees asked 
that the next presentation might) be sold, as a 
thing undisposed of by the will: —//eld: the next 
presentation was vested in the trustecs, & that they 
would have to) present.-- BRISTOW vv. SKIRROW 
(No. 2) (1859), 27 Beav. 5903; 1 J. T. 1803; 6 
Jur. N.S. 1379; 54 1. RL 234. 

—-—~— ~--——.| —See, further, Sub-sect. 2, post. 

1985. Breach of trust-—Assignment of right of 
nomination.|.--A. being impropriator of a parish, 
demised part of the tithes to certain parishioners 
as trustees for 1,000 years, who redemised same to 
him for 909 years, under a yearly rent of £50 


—_ —- -— = se ae ee 2 gn eee ee 


hent, presented to the rectory of K. ; 

whereupon an information was filed 
by the attorney -general, on the relation 
‘ of parishloners, against the bishop & 

the rector, praying to have such bye- 
; law of the synod declared void & set 
| aside. A demurrer by the bishop & 
| rector for want of equity was allowed, 
j 


Subsequently 


' the ct. considering that under the 
; several Acts & Proceed Dee which had 
he right of 


Synod of the 


been passed & taken 


ursuance 

- ' with the right to appoint to all rectories | presentation was vested in the bisho 

ag ade ag par as aap val pen aaar | during fiie incumbency. The bishop {| during hia inenmbency.--A.-G, 0. 
rectory of K. By a. subsequent | afterwards, on the death of the incum- . Lavuen (1862), 9 Gr, 461.--CAN. 
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Sect. 4.—Patronage of bene 
& Le; sub-sect. 2, A. 

to be nominated by the trustees. The heir of A. 
afterwards sold the rectory to B. & the repre- 
sentative of the surviving trustee was prevailed 
upon to assign to LB. the right of nominating the 
preacher. From the date of the original demisc 
& for forty years & upwards after the latter trans- 
action, the preacher was constantly nominated 
by the parishioners. Upon a contest between 
them & B.:—Held: (1) the right of nomination 
was absolutely in the trustees, & the assignment 
of that right was a breach of trust ; (2) directions 
were given for the re-establishment of the trust 
in trustees to be impartially chosen.—FOLEY v. 
A.-G,. (1721), 7 Bro. Parl. Cas. 240; 3 E.R. 162. 
Annotations :—.18 to (1) Apia. Wilson +. Dennison (1749), 

1 Amb. 82. Aa to (2) Apld. A.-G. v. Seott (1750), 1 Ves. 

Non, 413. Refd. He St. Stephen, Coloman Street, Re 

St. Mary the Virgin, Aldermanbury (1888), 39 Ch. D. 492. 

Trust for benefit of parishioners.}— See Sub- 
sect. 1, |., ante, 

Who may be presented.j— Sce Sect. 6, sub-sect. 
1, 13. (0), post. 

Mode of presentation.|—Sce Sect. 6, sub-sect. 1, 
(. (b) (ii), post. 


8: Sub-sect, 1, J., K. 
B. (a).) 


— a —_ 


W. L’utronage where Advowson Mortgaged. 

1086. Next presentation mortgaged----By owner 
incumbent-—Whether redeemable by executor.]-—- 
TTHEXYTON v. Buerrs (1683), Freem. Ch. 873 22 
i. R. 1075. 

1987. Right of mortgagor to nominate---Mort- 
gagee in possession— Redemption decreed.} —- Dc- 
cree was made against a mtgee. in possession to 
redcem, but before the account was taken, on a 
church becoming void, mtgee. presented. On 
tition :- eld: he would be ordered to revoke 
is presentation.-— Jory v Cox (1607), Pree. Ch. 
713; 24K. R34, 1. ¢, 

Annotation -- -Refd. Dimochs’ Case (or Hobart v. Selby) 

(1704), Freem, Ch. 273, 

1988. -|---(1) If an advowson only be 
mortgaged & becomes void + -Semble: the mtgee,. 








is to present, especially if in the deed the agree- | 


ment be that the mtgee. shall present. 

(2) One mortgages a manor with an advowson 
appendant, & the church becomes void, mtgee., 
though in possession, shall not present to the 
church till the mtye. is foreclosed. 

(3) If a mtgee. of an advowson presents, the 
bill by the mtgor. must be brought within six 
months, In the same manner as a quare impedit.-— 
GARDINER v». GRIFFITH (1726), 2>P. Wms. 404 ; 
24 KR. 787, 1... 3 affd., cited 8 Atk. 559, TT. L. 
mei cg Up Roa guashnet, Raligen 

ae Me 6 ° a vo e ° 

(1746), 3 Atk. 4535 Mutter re. Chauvel (i8t6). 4 Mer. 473. 

1989. ---—-.J—A mtgee. shall not be allowed to 
present to a living which becomes vacant, because 
nothing can be taken for it, but shall be looked 
upon as a trustee for the mtgor. or his grantee, 
& shall present such person as they shall name.— 
GALLY t. SELBY (1720), 1 Com. $435 1 Stra. 403 ; 
02 Hh. R. 1108, L. Cc, 

Annotation ---Refd. Gardiner er. Griffith (1726), 2 P. Wms, 


1990. ——.]—-A mtgee. cannot make a lease of 
& house in mtge. before foreclosure, nor present 
on an avoidance.—HUNGERFORD v. CLay (1722), 
9 Mod. Rep. 1 3 8&3 E. it. 275, l. Cc. 
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1901. ——--.]|—-The mtgor. of an advowson shall | 


resent to the church.—-RoBinson v. Jaco (1723), 
unb. 180; 145 E. R. 631. 
1992 
DINER t. GRIFFITH, No. 1988, ante. 
1983. —-—~.]—-If an advowson is mortgaged, & 


_-——-— Terms of mortgage deed.] — Gar- | 


t 
t 


ECCLESIASTICAL Law. 


the church becomes void, the right of presentation 
is in the mtgor.—GARDINER v. CooK (1726), Mos. 
16; 25 BK. R. 243, L. C. ; ; 
1994. .|—Since a presentation is gratuitous, 
& the mtgee. cannot account for any benefit from 
it a ct. of equity will compel the mtgee. to present 
the nominec of, the mtgor. (per CUR.).—CROFT v. 
POWELL (1738), 2 Com. 603; 92 E. R. 1230. 
Annotation :--—Mentd. James v. Kerr (1889), 40 Ch. D. 449. 


1995. Mortgagee’s remedies.] — A mtgee. 
must accept of a mtgor.’s nomince, to an avoidance 
of an advowson, for, instead of bringing a bill of 
foreclosure, he should have prayed a sale of the 
advowson.—MACKENSIE v. ROBINSON (1747), 3 
Atk. 559; 26 KE. I. 1122, L. C. 
Annotation :—Mentd. Drinkwater rv. Falconor (1755), 

Ver. Sen. 623. 

1996. Mortgagor’s nomination simoniacal— 
Lapse to Crown—Whether mortgagee allowed to 
defeat appointment—By his legal estate.|—Mtgee. 
of a manor & advowson being in possession, the 
church became vacant. The mtgor. made a 
simoniacal presentation of A. which was rejected 
by the Bishop. Then the mtgor. & mtgec. joined 
in presenting B. C. got the title of the Crown, 
& brought an information in the name of the A.-G., 
to remove the mtgee.’s title, & that it might not 
be set up at law :—/leld : it would be so decreed.— 
A.-G. v. HESKETH (1706), 2 Vern. 549; 23 K. R. 
956; sub nom. A.-G. v. SuDELDL, Leskimm & 
SCARSBRICK, Prec. Ch. 214. 


nentation :—Mentd. Re Aaron, Ev p. Lowe (1832), 1 L. J. 
cy. 54. 


1997. Lapse of equity by laches.!—Pltf. claimed 
the adlvowson of « vicarage as mtgor., insisting 
that it was inserted fraudulently in a particular of 
a trust estate, directed by decree to be sold for 
payment of debts :—Held: the equity of redemp- 
tion of an advowson lapsed, & the plea would be 
allowed without prejudice, etc. 

Length of time is as much a bar to the equity 
of redemption of an advowson, as of any other 
estate (per Cur.)—MaLLock v. SALTER (1753), 
3 Keny. 40; 96 Is. R. 1308, 1. C. 

1998. ——.|—-When the mtge. merely of an 
advowson is become absolute in the mtgce., he 
may present.—DyER v. ORAVEN (LORD) (1786), 
Dick. 662 ; 21 E. R. 429, 1. C. 


Annotation :—Relfd. Welch v. Peterborough, Bp. (1885), 15 
Q. B.D. 432. 


1999. ——— Union of benefices—-Veto on sale 
under statute.|—-WrELCcH v. PETERBOROUGH (Br.), 
No. 2080, post. 
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L. Other Cases. 


2000. Advowson in lease—Vacancy during term 
—Not filled at expiration—Whether lessor or lessee 
presents.|—BAcON v. WETTEWELL (1309), Y. B., 
2 Edw. 2, fo. 33; Sel. Soc. Y. B. Vol. I., p. 136. 

2001. Patronage in infant.|—Dr B. v. W. (1309), 
Ys ice 2 Edw. 2, fo. 33; Sel. Soc. Y. B. Vol. I, 
p- 1386. 

2002. ———.|—- An advowson was conveyed to 
trustees in trust to present such person as the 
grantor, his heirs or assigns should nomirate in 
writing under his hand & seal. The grautor died, 
leaving his heir an infant, six months old. The 
guardian of the infant guided his pen while he made 
his mark to a nomination to the living :—Held: 
the nomination was yood.——-AKRTHINGTON vt. 
COVERLEY (1733), 2 Eq. Cas. Abr. 518, 675; 22 


| E.R. 437, 667, L. C. 


2003, ——.]—It is said an infant may present 
to a church. What is the reason? MHecause a 
presentation is not a thing of profit, of which the 
guardian can make any benefit: but the strong 


Part V.—CLERGY. 


ground the law goes on is, there can be no incon- 
venience, because the bishop is to judge of the 
qualification of the clerk presented (LoRpD HaARpD- 


WICKE, (C.).—HEARLE 1. GREENBANK (1749), 3 


Atk. 695; 1 Ves. Sen. 298; 26 E. R. 1200, 1. ¢. 


Annotations :-—Mentd. Boughton t. Boughton (1750), 2 
Ves, Sen. 12; ish 1772), 15 Colvillo (1772), Rom. etal 
Frank v. Standish (1772), 15 Ves. 391, nv: Cull & Hay 
Showell (1773), Anh. 727: Whiist ler ase Ww ebster (1794), 
2 Ves. 367 ; er Ly Dolby 1795), 3 1 Mitchell 
vt. Bower (1796), 3 ; Sheddon t. Gear (1803), 
S Ves. 481; Oe a peti e CuneS) 2 BU. 655; Mur- 
ray v. " Klibank (1806), 13 Ves. 13. Thellusson », Woodford 
(1806), 13 Ves. 209; Lloyd vw. Williams (1816), 1 Madd. 
a Morgan v. Morgan (1820), 5 Madd. 408; Dundas 

Dundas 1830), 2 Dow. & CL 349; Festing v. Allen 
(i844), 5 Hare, 573: Donovan rr, Needham (1846), 9 
Beav. 164 ; Stikeman v. Dawson (1847), 1 De G. & Sm. 
40; Blacket. ¢. Lamb (1851), 14 Beav. 482; Moore «, 
Webstor te Ce). L. R. 3 Iq. 267; Appleton vr. Rowley 

69), L. R. & Eq. 139: He George's istate, George r. 
Turn (1876), 38 W. FR. 182: Cooper ¢. Macdonald 
(1877), 7 Ch. D. 288; May v. Potter (877), 24 W. RR. 
aan Rte Cardross's Settint. (1878), 7 Ch. 728; 

D’Angibau, Andrews «, Andrews (1880), 15 un. D. 
Re De Burgh Lawson, De Burgh Lawson v. De Bure; 
Lawson (18385), hy L. J. Ch. 46; Re Bowlby, Bowlby rv. 


Bowlby (1904), 73 L. J. Ch. 810: Ae Anderson, Pogler v. 
Gillatt, [1905] 2 Cth. 70; Re Harris, Leacroft v. Harrie, 
(1909) 2 Ch, 206; “Re De Virte, Vaiani v. De Virte, 11915) 


1 Ch, 920; Re Ogilvie, Ogilvie v. Ogilvie, [1918] 1 Ch. 

492; Re Wernher, Wernher tr. Beit, [1918] £ Ch. 339. 

2004. Forfeiture of advowson--—Presentation by 
Crown—Forfeiture reversed—Whether presentation 
good.|—(1) After avoidance by plurality if a 
stranger presents, the King’s prerogative dies with 
the incumbent. 

(2) If a patron be outlawed pending a quare 
impedil, the King shall present though the patron 
recovers 3 but on reversing the outlawry he shall 
have exccution of his judgment, & the King’s 
incumbent shall be removed.—BEVERLEY 1. 
OORNEWALL (1588), Cro. Eliz. 443; 1 And. 1793 
rig 63; Moore, K. 8B. 269; Sav. 80; 78 E.R. 


Annotations > —.18 to (2) Refd. Wallop’s Case (1618), Palm. 


ges Rw. ‘Baden (1694), Show. Parl. Cas. 72; Fitzherbert 

* Oxford University (1700), 1 Com, 181 ; “Mirchouso v. 

Hennell (1833), 7 BH. NLS. 241.0 Generally, Mentd. Hentley 

v. Kly, Bp. (1731), Fitz-G. 305. 

2005. Severance of next presentation—Nature of 
right.|.—IEARPER v. Denby (BayLives & Bur- 
GESSEs) (1639), W. Jo. 4253 82 i. RR. 223. 


$nnotations :-- Reftd, Woodward ». Fox a). 2 Veut. 267. 
Mentd. Kt. +. Toole (1867), 11 Cox, C. C. 


2006. Several parties claiming "ols right to 
advowson~——-Agreement to present in turn-~ Reme- 
dies on breach.|-~--If three persons, each claiming 
a sole right to un advowson, enter into an agrec- 
ment by indenture to present by turns, they have 
no remedy against cach other but upon the 
covenants; but if an Act of Parliament is made 
confirming: this indenture, & ordaining that they 
shall be tenants in common, an interest is vested 
in each till partition made.—CRossMAN t. CHURCUIL 


(1676), 2 Mod. Rep. 97; 86 E. R. 962. 
Annotation :-—Reld. 5 inbury, Bp. v. Philips (1698), 1 Ld. 
Raym. 535. 


2007. Patronage in municipal corporation— 
Whether exercised by mayor & aldermen—Or by 


| 
| to 
| 
| 


—- See nea ae —. ee ee 
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vested in a corporate body, called ‘‘ The Governors 
& Trustees of the School,”” who were to hold same 
in trust for the benefit & maintenance of the school, 
except the right of presentation, nomination, & 
appointment to those ecclesiastical benefices 
which were thereinafter declared to be in the 
mayor, aldermen, & assistants of the town of 
Shrewsbury. By a subsequent sect. of the Act, 
the mayor, aldermen, & assistants were directed 

fill up vacancies in the vicarage of 0., by 
Pe aimstne: appointing, or presenting a fit person ; 
provided that such pean should be preferred, 
ceteria paribus who should have been brought up 
in the school, & a graduate of one or other of the 
Universities, & born within the parish of O. ; 
except that it should be lawful to give such benefice 
to either of the masters of the school after ho 
should have vacated his office of master, not- 
withstanding any such claim or preference as last 


| aforesaid :—Held: the right of presentation to the 


vicarage of C. was vested in the mayor, aldermen, 
& assistants, as charitable trustecs, within the 
meaning of B & 6 Will. 4, c. 76, for the regulation 
of municipal corpns. —Ke SUREWSRURY Ncioor, 
(1836), 1 My. & Cr. 6382; 40 KK. RR. 618, L. C. 


Annotations !—Apid. Re St. John’ 3 Tonia (1851), 3 Mae. 
re 235. Oonsd. fe Huntingdon Lunic ipal Charities 


Fann), oT Beav. 214; <A.-G. St. John's Hospi ‘ 
edford (1865), 34 LL. J. Ch. 141. ” Refd. Re Shrewsbury, 
Municipa iat ies, Re pha Kree CGrammar 


eo! (1849 1. & Tw A.-G, t Powls (1843), 
Kay, 186; Re Llewellgay" ) ‘ental Llewellyn vr. Llewellyn 
(od. 104 LL. T. 279. 


2009. ——— Vacancy after Municipal Corpora- 
tions Act, 1835 (c. 76)-— Before sale by corporation 
—Vesting of right in bishop.]-- ‘The appointment of 
a reader or lecturer in a parish church, fomnorly 
in the gift of a corpn., vests in the bishop of the 
diocese, if vacancy before sale by the corpn. under 
5 & 6 Will. 4,c. 73 & a mandamus will lie to the 
clerk appointed hy the corpn. to deliver up the 
ee books.—--R. v. ReYNOLDS (1830), 3 J. 7. 

ie 
See, Vol. VIII, 


eo] - JNARTITIES, 
pp. 372 el seq. 


generally, 


So ee 


2,-—-TRANBEFER AND TRANSMISSION 
OF PATRONAGE. 


See, now, Beneflces Act, 1898 (c. 
ment) Measure, 1923, No 1. 


A. Form of Juatrument of Transfer. 
2010. Whether deed necessary—Bonefice full -~ 


Sup-sreeor, 


48), (Amend- 


| Livery in sight of church.| Ne », JIODGSON 


(1576), ‘ary, 623; 21 iM. k. 
2011. ----—.] —Grant of ral advowson pleaded 
without alleging to be by deed, good if the issue 


be taken sa collateral matter.---LIGHTFOOT 1, 


| BRIGHTMAN 


corporation at large.|——GAPE v. HANLEY (1777), | 


3 Term Rep. 288, n.: 100 E. R. 579. 
Annotations +—Retd. Rennell r. Lincoln, Br 
ate Arnold vr. Bath & Wells, Bp. ae y 
Blankley v 
2008. 
ment & better maintenance of the Free Grammar 
School of Shrewsbury, granted to the bailifis & 
burgesses of Shrewsbury, & their successors, 
amo other hereditaménts, the advowson of 
the vicarage of C. By an Act. of Parliament, 


(3825), 3 aa vy 
Ay . Boe & Pp, 


. Winstanley (178%), 3 Term eg 378. 





afterwards passed, all the hereditaments & real & | 


personal wvstates belonging to the school were 


——~ 6 


It. v. Salway (1829), 4 Man. & Hy. Mentd. : 
.]—Queen Elizabeth, for the advance- ' 


pbiee adie 3 Dyer, 823 b; 73 E. R. 


1622), Wut. 64; 123 Kh. R. 1006. 

Annotations :-—~Mentd. Pollitt v. "Forrest (1445), 114 Q. We 
62 ; Fodnat v. tr, nae): 7 kixch. $70; Young ev. 
Austen (18 i), Is. Kt, 4 C. P. 543 


——---,,-—Compure No. 2062, post, 
B. What Words operate to Paas Tight. 
(a) In General. 
2012. ‘‘Hereditaments ’’ — Lease.] — By a lease 
of all hereditaments situate, lying = pene. in 
T.. the advowson in the vicarage of T one 


Distd. Crompton ow. Jarratt (13885, 
Turner v. Valmer (1627), Cro. net 
§ * 


Annet 


ae Che. b. “Bus. Expig. 


74; Pocock v. Lincoln, Bp. (1821), 6 Moet, ora bs 
Hobinson vt. Brintel (1851), 11 C. B. 208 


20132. oj LONDON v. SOUTHWELL CoL- 
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Sect. 4.—Patronage of benefices: Sub-sect. 2, B. (a) 
& (b).] 


LEGIATE CHuRcn (CHAPTER) (1618), Ifob. 303; 
80 E.R. 447. 


Annotations :—-Consd. Croinpton +. Jarratt (1885), 30 Ch. D. 
208. Refd. Rh. ». Rochester, Bp. & Clark (1675), 2 Mod. 
Rep. 13 Barret. 7c. Glubb (1776), 2 Win. BI. 1052; Mire- 
house v. Rennell (1833), 7 Bli N.S. 241. 








Rep. 351; 92 EK. R. 886. 
2015. -]}—An advowson in gross will not 


pass by the word lands, but by the words tenc- 

ments & hereditaments it will.—WESTFALING 1. 

WESTFALING (1746), 3 Atk. 460; 26 EK. R. 1064, 

a ©. 

Annotations : —Consd. Gully ». Exeter, Bp. (1827), 4 Bing. 
200. Mentd. Ripley v. Waterworth (1802), 7 Ves. 425. 
2016. Devise.|-—Under a devise of manors, 

lands, tenements & hereditaments to A. his exors. 

& administrators for a term of cleven years, in 

trust, to receive the rents, issues & profits of the 
remises that should from time to time accrue & 

come due, & dispose of same for the benefit of 

a cestui que trust, A. may, by the directions of the 

ceastui que trual, & for his benefit, assign the advow- 

Hon of a rectory appendant to a manor, to a pur- 

chaser for the term of cleven years, to the intent 

that such purchaser may present for the next 
turn in case of an avoidance, before the expiration 
of the term, «&, in case of such avoidance, the 
purchaser may present. accordingly. - ALBEMARLE 

(MARL) » Rogers (1796), 7 Bro. Parl. Cas. 522 ; 

31. R. 330, HL. 

sana ahe ~ -Consd. Cust. oe. Middleton (: 64), 84 L. J. Ch. 

ae 


2017. ——— ----..| --Where a testator, after 
directing by his will that the repairs of his mansion- 
house & the costs of carrying out the trusts of his 
will should be paid out of the rents & profits of 
his real estate, devised all his manors, lands, 
tenements, & hereditaments whatsoever & where- 
Koever to his trustees, upon certain trusts for his 
wife & daughter; bequeathed an annuity of 
£2,000 a year out of the rents & profits to his 
daughter, & the surplus of the rents & profits also 
for the benefit of his wife & daughter, as in his 
will mentioned ;— the testator died seised of four 
advowsons, Which were not referred to in the will ; 
& the estate was insufficient. without a sale of 
some portion of it, to meet all the expenses pro- 
vided for by the testator. On the questions to 
what amount, & from what funds, a supply was 
to be obtained for making the repairs, whether 
the advowsons passed by the general words of the 
will, & ought: or not. to be sold to meet. the expenses 
of the trusts, & whether the deficiency (i 





| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
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any) , 


in the daughter's annuity for any one year’ 


e 


ought not to be made good out of the surplus | 


(if any) of any succeeding year :— Held: there 


could be no declaration but only a reference to | 


chambers as to the amount for the repairs; & 


ECCLESIASTICAL Law. 


appointed, under a statutory power, the advowson 
of a church in the parish of D., to certain persons 
for life, with remainder to the son of G. J. H. in 
tail. Real estate, consisting of land, etc., was by 
the will devised to similar uses. On Apr. 16, 
G. J., the son of G. J. H., attained the age of 21 
years, the tenants for life having previously died. 
By a deed dated Apr. 17, 1875, G. J. disentailed 
‘all & singular the manors, farms, hereditaments, 
& premises comprised in & devised by ‘ the will 
(which was recited so far as the devise, but not 
the appointment was concerned), ‘‘ & all other the 
lands, hereditaments, & premises whatsoever 
which G. J. was seised of or entitled to as tenant 
in tail in possession or in anywise howsoever.” 
By a deed dated Apr. 18, 1857, reciting that G. J. 
was seised of or entitled to the several manors 
described in the schedule thereto for an estate in 
fee simple in possession, subject to certain charges, 
& that he was desirous of settling the same in 
manner thereinafter mentioned, G. J. conveyed 
‘all & singular the manors, messuages, farms, 
lands, hereditaments, & premises comprised & 
described in the schedule, etc., & all other freehold 
hereditaments of G. J., situate in the several 
parishes of D., W.. & C., in the county of York,” 
to certain trustecs. The advowson was not men- 
tioned in the schedule, & it was not subject to the 
charges which affected the property therein 
specifically mentioned :—Held: the advowson 
passed by the disentailing deed, but not by the 
resettlement.--CROMPTON v, JARRATT (1885), 30 
Ch. D. 208; 540. J. Ch. 11083 53 L. T. 603 3 33 
W. RR. 8s, O. A. 
Annotations :— 4s to (1) Distd.. He Hodgson, Taylor ». 
Hodgson, [1898] 2 Ch. 545.) Refd. He Durham, Grey 2. 


q 
Durham (1887), 57 L. T. 164; Karly ». Rathbone (1888), 
uy th. 652. cts to (2) Refd. Re Hodgson, Taylor r. 


iy] Ia. e eds 

Hodgson, [1898] 2 Ch. 545. Generally, Mentd, Southport 

& Was Lancashire Banking Co. ¢. Thompson (1887), 58 
4 Me “| be 


L. ‘I 

2019. --—-.}] — Recovery. Affidavit of | pre- 
sentation necessary to admit the word “ advow- 
son’ in an amendment.— HouMeEs vt. SETON (1825), 
3 Bing. 1763 10 Moore, C. P. 585; 130 E.R. 481. 

2020. ‘*‘ Tenement.’’]-— LONDON v. SOUTHWELL 
COLLEGIATE CHURCH (CHAPTER) (1618), Lob. 303 5 
80 E. R. 447, 

Annotations > Refd. R. vr. Rochester, Bp. & Clark (16795), 
2 Mod. Rep. 1; Barret. cv. Glubb (1776), 2 Wim. Bl. 1052 ; 
Mirehonse vr. Rennell (1833), 7 Bi. N.S. 2413 Crompton 
v. Jarratt (1885), 30 Ch. 1). 293, 

2021. -— --.]-- WESTFALING v. WESTFALING, No, 
2015, ante. 

2022. —---- Devise.| --- ALBEMARLE 
Rogers, No. 2016. ante, 

2 -——-.]-—An advowson in gross passes 
in a will under the word tenement.— GULLY ¢v. 
EXETER (Br.) (1827), 4 Bing. 200; 12 Moore. C. P. 
5015 5L. I. OOS. P2178 3 130 E.R. 770. 


(EARL) ft. 


—— 
e 


annotations: -Consd. Crompton vr. Jarratt (1885), 30 Ch. D. 
: & W. 206; 


the advowsons passed under the general devise . 
in the will & ought to be sold; & the purchase- | 
money was profits of real estate within the meaning | 


of the testator. 
made as to the deficiency in the daughter's annuity, 
as the question might possibly never arise.—- 
COOKE tv, CHOLMONDELBY (1854). 3 Drew. 13; 24 
L. T. OS. 68; 3 W. Ro 13 61. R. 800. 

2018. -——— -----.]|—(1) The words ‘ freehold 
hereditaments situate in the parish of DD.” are not 
apt & proper words in a conveyance to pass an 
advowson, though they may be sufficient to do 


xo when there are in the parish no corporeal | ANON., Cro. Eliz. 163. 


hereditaments to satisfy the words. 


(2) By his will, made in 1827, a testator 


Rut. no declaration could now be | advantages.’’]— LONDON r. 


208. Moentd. M'tiahey «. Alston (1836), 2M. 
Doe d. Sams vr. Garlick (1845), 14 M. & W. 6983 
champ ¢. Winn (1869), 4 Ch. App. 562. 


2024. -—— --—-.] — COOKE v. CHOLMONDELEY, 
No. 2017, ante. 


2025. ** Commodities, emoluments, profits, & 
SOUTHWELL COLLE- 


Beau- 


’ GIATE CHURCH (CHAPTER), No, 2020, ante. 


| 
| 
| 


1 
! 


2026. ‘* Lands.’’}-—SaviL tv. SAVIL (1737), Fortes. 
Rep. 351; 92 E. R. 836. 
202 WESTFALING vt. WESTFALING, No. 


e —~—, | 
4 





2015, ante. 

2028. ‘* Vicarage °’-—- Whether advowson of 
Vicarage included.j)—ASHEGELLS & DENNIS CASE 
(1589), 1 Leon. 191; 74 E. R. 1763 eub nom. 


2029. Rectory.|——Fine amended by inserting the 
word advowson, the word rectory being thought 


Part V.—CLERGY. 
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insufficient.—MANLEY v. TATTERSALL (1812), 4 Where the grant of a rectory by the Crown con- 
‘tained an exception of all churches & vicarages 


Taunt. 257; 128 EK. R. 328. 
Annotation :—Refd. Rowlitt r. Orlebar (1815), 1 Marsh. £52. 
2030. «]|—Recovery amended by substitut- 
ing the words “ advowson of the church ”’ for the 
word ‘‘ rectory.”—COoRE v. SpRAGG (1818), 8 
Taunt. 333; 129 HK. R. 410. 
2031. -]—In a deed to lead the uses, the 











premises were described as ‘the advowson & : 
right of patronage of the rectory of A. & tithes | 
thercto belonging ’’; & in the recovery as, “the : 


rectory & tithes, together with the advowson of 
A. :——-Held: the description in the recovery was 
sufficient ; the ct. refused to amend it to make it 
conformable to the deed.— DOWNES v. DOWNES 
(1827), 6L.J.0.8C. P. 1. 

20382. ‘* Manors.’’|—CookrE v. CHOLMONDELEY, 
No. 2017, ante. 

2083. ‘* Living ’’—-Whether advowson or next 


thereto belonging, a perpetual uy belonging to 
the rectory passed by the grant, not being included 
in the exception.—ARTHINGTON v. CHESTER (Bp.) 
(1790), 1 Hy. Bl. 418; 126 BE. R. 243. 

What words pass right of next presentation. ]— 
See Sect. 4, sub-sect. 2, KE. (b), post. 


(b) Where Advoteson A ppendant to Manor. 


2039. Crown grant-—‘‘ With appurtenances.’’—- 
Right vested in Crown---On exception from previous 
grant.|—Queen HKlizabeth being scised in fee jure 
corone of the manor of W. to which an advowson 
was appendant, demised the manor, with the 


‘ appurtenances for 21 years excepting the advow- 
‘son, & afterwards reciting the demise & exception, 


presentation.|—Devise of real estate to one & her . 


children :—Held: (1) although there were children 
an esse al the date of the will, to create an estate 
tail; that being the only mode of carrying into 
effect the whole intention of the will. 

(2) The word “ living ’’ is sufficient to pass the 
advowson, but if may be restricted to the next 

resentation. ‘Che context must determine which 
is its meaning. _ 

(3) Devise to a minor of * the livings of Q. & C, 
should he like the profession & be qualified for 
them”? :—Held: to show an intention to confer 
on the devisce a personal benefit; therefore, the 
devise was confined to a single presentation, & 
did not extend to the advowson.- 
(1856), 2 K. & J. 6003 4 W. RR. 6575 69 Is, RR, 
951; affd. $8 De G. M. & G. 683, L. JJ.3 affd. 
sub num. BYNG v. BYNG (1862), 10 LL. L. Cas. 170, 


HH. L. 

Annotations —As to (1) Refd. Grieve v. Grieve (1867), 
7 Eq. 1803) Roper «. Roper (867), 36 1. J. CO. BP. 
270; Re Wilmot, Wilmot vr. Betterton (1897), 76 1. 8. 
415. Generally, Mentd. De Windt vr. De Windt (1864), 

4 New Rep. 184;  Forsbrook vr. Forsbrook (1867), 16 

W. RR. 290; Allgoud « Blake (1872), L. 2. 7 fexeh. 339. 


2034. ‘‘Situate in ’’—-Whether applicable.) 
ANON. (1573), No. 2012, ante. 
2035. —— JJ—-A., seised in 








fee, devised 


: exception. 


made another demise in reversion toa the same 
grantee for another term of years with the like 
James I. in consideration of services, 


' ex certa seientia, ete., granted the manor, cum suis 


juribus, cte. to G., eveeplis quac in cisdem litteria 
patentibus excipiuntur, & mentioned the lease in 
reversion & the like exception therein: then 
followed this clause : det ullerius de uberiori gratia 
nostra & ea certa scientia, ete., dani omnia 


' tencmenta pracdicta mancrio quoque modo spectantia, 


etc. ct uberius damus, ete, to G. & his heirs the 
manor de cactera omnia cl singula pracmissa coun 


‘earum cpertinentits adeo plene, ete., as the same 
/ came to him & they were in his hands :--Held ;: 
‘the advowson passed by the grant of James I, 


WEBB v. BYNG | 


When the King’s charter in general terms refers 


: to a certainty, it contains as express mention as 
‘af the certainty had been expressed in the same 


‘ by matter 


time, the advowson passed as appendant. 


his lands & tenements in B. to trustees, to apply | 


part of rents for charitable uses. Testator died 5 

the church of B. becaine void :.-Held: the heir 

at law should present. 
An advowson being but a right of presenting, 


» the 


charter, although the certainty to which the 
reference is, be not of record, but lies in averment 
in pais or in fact. Uf the words adeo 
plene ct integre had been omitted, then the advow- 
son would not have passed by the first) clause ; 
but. by the addition of the last clause, all the parts 
of the patent taking effect at one & the same 
The 
exception“ exceptis quac in cisdem lilleris palentibua 
exctpiuntur?” extended only to Jeases recited, & 
not to any exception out of the letters patent of 
fee simple. -WiInstLER « Oxronp (Be.) 
(1613), 10 Co. Rep. 63 a3 77 BK. OR. 1027, 


| Annotations -- -Distd. UR. or. Rochester, Bp. (1675), 20 Mod. 


cannot be said to be situate (LORD ‘TALBOT, C.).—- , 
Krnsey v. LANGHAM (1735), Cas. temp. Talb. 


143; 25 E.R. 707, LC. 


Annotations :-—Consd. Guily v. Exeter, Bp. (1827), 4 Binge. — 


290; Crompton v. Jarratt (IS85), $0 Ch, D. 20s, 








2036. - -]—CROMPTON tv. JARRATT, No. 
2018, ante. 
20387. -—— -——-.|-—G., who owned two advow- 


sons, both situate in the county of L. & close to an 
estate which he had purchased there, gave one of 
his sons the option of acquiring this estate, ‘* & all 
other my real estate in the county of L.” ata 
certain price, as part of his share under the will, 
& in the event of his exercising that option 
devised to him the estate absolutely. The son 
having exercised the option, the question was now 
raised whether these advowsuns, which were in 
gross, passed under the will 2 - Held ¢ upon the 
general tenor of the will construed with reference 
to the surrounding circumstances, the advowsons 
passed under these words.—Re Hopgson, TAYLOR 
2. Hopason, [1898] 2 Ch. 545; 67 1. J. Ch. 591; 
49 L. T. 3455 47 W. RR. 44. 

2038. Exception of ‘‘churches & vicarages *’--- 
Whether perpetual curacy within exception.|-— 


Rep. J. Consd. A.-Gi. ce. Kwelme Uoapital (2853), 17 
Beav. 366. Refd. Stukeley ce. Butler (1614), Mob. 168 ; 
Holland rr. Fisher (1662) 0. Bridg. 1Xt; Doo d. Devine 
* Wilson (1855), 10 Moo. PP. CLC. 502. Mentd. Stone- 
house 7. Corbet (1635), Cro. Car. 4005 Jervison 9. Dyson 
(1542), 6 State Tr N.S. 15 He Holliday, (1922) 2 Ch. 608, 
2040. - -- Advowson formerly appendant— 
Described in grant as still appendant.|----If a manor 
formerly in the possession of an abbot, & to which 
manor an advowson was appendant, be granted 
to an archbishop, with an paola of the advow- 
son, the appendancy is therehy destroyed 3; but 
if the archbishop re-convey the manor to the king, 
describing the advowson as appendant, o subse- 
quent grant. of the manor & advowson to the 
archbishop formerly belonging, & which was ge- 
granted to the king by the archbishop, & lately 
in the possession of the abbot ‘‘ adeo plene, as the 
archbishop or abbot had it, or as it was in our 
hands by any ways & means whatsoever,” will 
pass the advowson, although it never did belong 
to the archbishop.—R. °. Rocuesrer (Br.) & 
CLARK (1675), 1 Mod. Rep. 195; 2 Mod. Rep. 1; 
3 Keb. 412; 1 Freem, K. B. 172, 178; 86 E, R, 
24. 906. 
Aniudtations :~- -Retd, R. r. Kempe (1695), 1 Ld. Raym. 49; 


Lt. vr, Chester, Bp. (1697), IL Ld. Raym. 292; Delacherois 


t. Delacheruls (1564), 4 New Hep. 501. 
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Sect. 4.—Patronage of benefices: Sub-sect. 2, B. (b), 
C., D. & H. (a), (b), (c), (d) & (e).) 


Te aasatenanttiionaaditeaaied 


Effect of false recitals, generally, see CON- 
STITUTIONAL Law, Vol. XI., pp. 559, 560, Nos. 


5696-601. 
.|—See Nos. 2056, | 


2057, salar 
JONSTITUTIONAL LAW, Vol. 
XI., pp. 500. ‘670, 573, Nos. 697, 608, 730. 

2041. Disposition by subject — With general 
words——Of part of manor.|-—ANON. (1557), Ben. 
18; 123 HK. RR. 239. 

2042. —_- ---— Whether advowson severed 
previously included. emis grant of a manor with all 
advowsons, ctc. thereunto belonging, will not 
extend to an advowson severed in ancient times, 
though it was appendant to the manor 300 years 
ago.--R. v. Duriam (Ge.) (1720), 1 Com. 361 ; 
02 H.R. 1112. 

2043. —— se: -~ MILBANKE v. JOLLIFFE 
(1772), 2 Bos. & P. 580, n. 3 126 1. RR. 1450. 
winnotations -~—-Mentd. Owen vr, Owen ae 3 Mvore, C.D. 

70; Livcyd v. Nicholas (1838), 6 Scott, 355. 


2044, ----- Of component parts of manor-—- 








Manor not specifically granted.| -- Lone = +. 
GLOUCESTER (Br.) (1588), Sav. 103 5 323 16, R. “1037. 
—~—-,|—Ser, also, Corpynoups, Vol. XIII, 


pp. 18, 15, Nos. 50, 60-72. 


C. Transfers by Spiritual Corporations. 


2045. Lease---Whether binding on successor-— 
Grant of advowson to bishop after death of incum- 
bent ---Lease to commence when advowson falls in.| 
—-On the grant of an advowson to + bishop & his 
sucecssors after the death of the then incumbent ; 
aw lease by the bishop to commence when the 
wdvowson falls in, is void against his successor if 
the incumbent survive him.--- MONTGOMERY’sS CASE 
(1566), 2 Dyer, 2445 73 WR. 540. 

Annotations: -Refd. Lampet’s Case (1612), 10 Co. Rep. 
AG Db. Mentd. Priddle vr. Napper (1612), 11 Co. Rep. 8 b. 
2046. ----— ------.]—-(1) A grant of a next avoid- 

ance is good against the bishop who grants it, but 

not against his successor. 

(2) A quare impedit lies by exors. for disturbance 
in presenting to an archdeaconry void in the time 
of their testator: but if they allege it én anune 
relardationem it} shall) abate. —-SMALWoOD © v. 
Coventry, ETC. (Bp.) & Mars (1590), Cro. Eliz. 
141, 207; Sav. 04, 1185; 1 Leon. 205; 1] Lut. 1; 
78 KO. 808, 463 5 sub nom. SALE v. COVENTRY & 
LicnBKieLp (Bp.), 1 And. 2413; Owen, 99. 


winnotationa :- -.ta lo (1) Refd. Line oln College’s Case i500), 
3 Co, Rop. 5R a >; Salisbury's, Bp., Caso (1614), 1 


Rep. 58 ne As to (2) Refd. Mirehouse v, Rennell (L833), 
7 BIL N.S. 24). 
2047. -—-- Whether binding on lessor.|—SMAL- 


Woon vt. COVENTRY, ETC. (BrP.) & Marsu, No. 2046, 
ante. 

2048. Grant-—Whether binding on successor.|— 
A bishop cannot grant an advowson appendant to 
wimanor held in right of his bishopric for a longer 


IB 
| 
| 
= 


— ee 
—- ee ee 


| 


Breese so caceaa a me ee ee a eee ee 4 = ae 


~~ —— a. 


Nérwici (By.) & TOLLAND (1509), Cro. Eliz. | 


000; 78 EK. R. 926. 
Anncndlion :--Refd. Mirchouse ¢. Reunell (1833), 7 Bi. N. 8. 
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204 BYNG tv. 
1630). "Winch Entries 853. 
cae a >—Refd. Mirehouse e. Rennell (1833), 7 Bi. N.S. 


eee es ee 


LINcULN (Br.) 


1050. - -—- Whether binding on Crown.|—Byna 
. LANCOLN (Bpe.) (1620), Winch Entries 853. 
Aninatatiow -— » Mirchouse v. Rennell (1833), 7 BLN 


; B. in a quare impedit. 


ECCLESIASTICAL Law. 


2051. Whether binding on _  grantor.|/— 
BYNG v. LINCOLN (BP.) (1620), Winch Entries 853. 
ae :—Refd. Mirchousce v. Rennell (1833), 7 BU. N.S. 











Grant of right of next presentation.| 
—See No. 2068, post. 


D. When Benefice Vacant. 

2052. Validity—Whether simoniacal.]—(1) Sale 
of an advowson during vacancy is not within the 
stat. of Simony, but is void at common law. 

(2) Resignation bonds are good at law & also in 
equity, unless an ill use is attompted to be made of 
them, in which case the ct. will interfere. 

(3) In case of a resignation bond, the bishop’s 
refusal to accept the resignation is no excuse for 
not resig ——GREY v. Hesketru (1755), Amb. 
268; 27 EK. BR. 178, ds C. 

‘Annotations :—As to 2) Refd. Legh v. Lewis oot} 1 Must, 


391. As to (3) Reichel v. Oxford, 1887), 
Ch. D. 48. encrally, Mentd. Fox v. Chestor, Bp. igeay, 


2B. & U, 635 

Simony generally, see Sect. 5, post. 

2058. —-—- Grant saving next presentation.|— 
A grant of an advowson, except the next pre- 
sentation, made during a vacancy is good. A., 
scised in fee of an advowson, except the next 
presentation, which B. had under the same title, 
in consideration of natural Jove & affection, con- 
veyed the advowson in fee to his son upon a 
vacancy happening, C. claiming title to the 
advowson contested the next presentation against 
A., B. & C. entered into 
a compromise, upon ae terms that C. should 
release his claims to A. & B. according to their 
respective interests, & that A. should convey to 
©. the then next following presentation, which he 
did :— Held: the grant of that presentation was 
w@ conveyance for a valuable consideration, & was 
paramount to the grant made to the son of A.— 
HitnL ve. Kxierer (Bp.) (1809), 2 Taunt. 69; 127 
K. R. 1001. 

.lnnotations :-—Mentd. Gully e. Exeter, Bp. (1830), 10 B. & 
C. 584: Doe d. Richards y. Lewis (1852), 11 C. B. 10385 ; ; 
He Lulham, Brinton ¢. Lulham (1854), 53 L. J. Ch. 928. 
2054. Transfer by patron to trustee—Trust 

to appoint nominee-—--Patron nominating himself.] 
—-The patron of a donative bencfice, being a 
qualified clergyman & officiating curate of the 
church, by deed-poll, executed during a vacancy 
of the benefice, granted the advowson to a trustee 
in trust. to present whomsoever the patron should 
nominate; the patron then by word of mouth 
nominated hinself, & the trustee by deed-poll 
granted the office of rector to him :—Held: the 
transaction was valid, & thereupon [patron] 
became rector & entitled to the profits of the 

benelice.—LoWE v. CHESTER (BP.) ceo 10 

Q. B.D. 407; 45 1. T. 700; 47 J. P. 375 
2055. Crown grant—Crown having two titles— 

By lapse & fee—First presentation in Crown.}/— 

WESTON'S CAsE, No. 65, ante. 

2056. —-— Of manor—wWith advowson appen- 
dant-——First presentation in crown.|—BEDMINSTER 





term than while he filly the see.—ARMIGER v. | MANOR Cask (1571), 3 Dyer, 300 a; 73 E. R. 674. 


Annotation :—Refd. R. r. Dover Corpn. (1835), 5 Tyr. 279. 
2057. ——- ——— -——-.] — GORUE’S {'ASE 
(1587), Moore, K. B. 249; 72 E. R. 560. 
2058. Acceptance by clerk of other preferment— 
Induction therein.|—Grant of an advowson after 





‘ institution of the clerk to a second living is void, 
_ but no lapse incurs till after induction to the 


~} Wm. BL 490; 3 Burr. 1504; 


second.— LINCOLN (BPp.) t. WOLFERSTAN (1764), 
06 E. R. 284; 
affy. S. C. sub nom. WOLFERSTAN v. LINCOLN (BP.), 
2 Wils. 174. 

<innoflations -—Reld. Alston v. Atlay (1836), 2 Har. & W. 


Part V.—CLERGY, 


166. Mentd. Barret v. Glubb (1776), Fe Wm. BI. a2: 
a wood Bp vondon., Bp. wer 1 Marsh. 202 H Ttonnell 
tiganee " Bae. rhs ~-&C. 113; Mirchouse v. Rennoll 
2059. -J—FPitf., 

living of C., which was 
£8, accepted the 





being incumbent of the 
ae Bad eee value of 
iving of O., with cure of souls. 
Afterwards, the patron of C. sold the advowson 
to L.; & L. presented a clerk, who was instituted 
& inducted, & subscribed the Articles :—Held : 
the living, 48 against the patron, was void by 
pitf.’s acceptance of O., & disannexed from the 
advowson ; Consequently, it did not pass by the 
sale; L.’s presentee was not incumbent; pltf., 
not having been ousted de facto, might sue for the 
tithes. It made no difference, as to this, whether 
the patron of (., or his vendee, knew or did not 
know of piltf.’s acceptance of O.—ALSTON 1t. 
ATLAY (1837), 7 Ad. & Hl. 280; 2 Nev. & P. K. B. 
492; Will. Woll. & Dav. 662; 7 L. J. Ex. 302 : 
112 E. R. 480, Ex. Ch. 

2060. Vacancy pendente lite—Suit to set aside 
conveyance——-Presentation by vendor—Whether 
revocable.}|—-A lay patron may revoke his pre- 
sentation & such revocation cannot be void for 
simony. 

A. contracts with B. for the purchase of an 
advowson at a certain price, & a conveyance is 
accordingly executed. ‘There being afterwards 
Some suspicion of fraud on the part of A., B. files 
his bill to set aside the conveyance on that ground. 
Pending the suit, the church becomes vacant, & 
both parties present, but neither of their clerks 
is instituted. Afterwards a compromise takes 
place, & B., in consideration of a further sum, 
executes a deed of confirmation, & also an instru- 
ment revoking his presentation. Upon a question, 
between B.’s clerk & A.:—Held: the deed & 
instrument were not in law a good revocation, 
but the clerk of B. was entitled to the bencfit of 
his _ presentation.—-Roumrs ve HOoLLp (1775), 
7h Bl. 1039; 1 Bro. Parl. Cas. 117; 96 E.R. 

2061. Living unlawfully held -By presentee of 
usurper.|— WALKER v. LIAMERSLY (1684), Skin. 00 : 
Ne 115 eee R. 43. 
ain tons : . Alston vr. At : » 

Mentd. Burret v. Glubb (1718) 2 Win. ih idee 

Grant of Right of next Presentation. | -— Sec 
Sect. 5, sub-sect. 2, post. 

&L. Transfer of Right of Next Presentation, 
(¢) Form of Instrument. 

2062. Whether deed necessary.|-— The next 
avoidance of a church must be granted by deed. -- 
Crisp'’s Casi (1589), Cro. Eliz. 164; 78 EL RR. 122. 


(6) What Words operate to Pass Ttighl. 

2063. Crown grant—‘‘Goods & chattels of 
felon.”’)}—R. rv. CANTERBURY (ARCHBP.), FANE & 
Hupson (1589), 1 Leon. 201 ; 4 Leon. 107 ; Owen, 
155; 74 FE. RR. 185, 761. 
aanotetion :—Refd. Mirchouse v. Rennell (1833), 1 Cl. & Fin. 


2064. ——— ———.] — HOLLAND v. SHELLEY (1611), 
t7ob. ues 80 E. R. 446. 

n tons :—Refd. Rennell v. Lincoln, Bp. (1625), 3 Hing. 

223. Memtd. Orby ©. Mohun (1706), 2 Free-n. C 

Rennell v. Lincoln, Bp. (1827), 7 B. z% Cc. 1D 


(c) When Benefice Vacant. 
See Sect. 5, sub-sect. 2, post. 


(d) Right vested in Several Persons. 
‘ cares Release by adhe other .co-owner— 
y— vacancy.|—BRokgsBy & WioK- 
HAM’S CAsE (1590), 3 Leon. 256; 74 E. R. 669; 





| 
, 
: 
| 


| 
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sub nom. BROKESBY v. LINCOLN (Bp.), 1 And. 
2233 sub nom. BROOKSBIE’S CASB, Cro. Eliz. 174. 


Annotations -—Refd. Loimason & Dickson’s Caso (1626), 
Poph. 189; Wolferstan r. Lincoln, en (1763), 2 Wils. 
174; Mirehouse v. Rennell (1832), 8 Bing. 490. 

2066. When living full.) —If the 
next avoidance of a church be granted to two, one 
of thom nay release to the other before the avoid- 
ance happens.—BROOKSBIE'S Case (1590), Cro. 
Eliz. 1743; 78 E.R. 4313 sub nom. BRoKESBY v. 
LINCOLN (Bp.), 1 And. 22%; sub nom. BROKKSBY 
& WICKHAM'S Case, 3 Leon. 256, 
alunotalions :—- » Lomason & Dickson's Case (1626), 


HS 189; Wolferstan tt. Lineoln, Bp. (1763), 2° Wils. 
172; Mirchouso t. Rennell (1882), 8 Bing. 490. 


2067, —--- - - -- ---—-.] —One of two grantees 
of the next avoidance of » church may releaso to 
the other before the avoidance happens.-—-BuNNer 
ue ee (Br.) (1508), Cro. liz. G0U ; 78 Is. Kt. 








(ce) Other Cases. 

2068. Grant by bishop--Whether binding on 
grantor.) -—-Baru & Weis (Br.) Casi (1572), 
Dal. $23; Rast. 622; 128 H.R. 292. 

«tnnotations :—-Refd. Mirchouse ¢. Ronnell (2833), 1 Ch & 
ae 527. Mentd. Bully ¢. Palmer (1608), 12 Mod. Rep. 


2069. Grant by tenant in tail--Vacancy after 
grantor’s death.|-—BoOWLES v. WALTER (1615), | 
Roll. Rep. 190; 8h KK. RR. 423. 

2070. Grantor having no title to next presenta- 
tion-- But entitled to subsequent presentation in 
turn.J]—ANoN. (1537), 1 Dyer, 34 a; TS Id. Lt. 78. 
Annotations :--—Refd. Williams v. Lineoln, Bp. (1600), Cro. 

Kliz. 790; Comendam's Case, Woodley ¢. Exeter, Bp. & 

Mannering (1624), Win. {4. 

2071. Grant by lessee-——If vacancy during term - 
Subsequent surrender of lease by lessee.) —If A., 
lessee for years of an advowson, grants the next 
avoidance to 3., if it shall happen to become void 
duriug the term, & then surrenders the term to 
©. who has the inheritance, & the church becomes 
void before the end of the term, the grant to B. 
is good, & he shall have the next avoidance, for 
aman cannot derugate from his own grant. 

If a lessee for years grants a rent-charge to a 
stranger, & after surrenders his term to tho 


_ lessor, the stranger shall have the rent during the 
| term.—BRADBHAW v. DAVENPORT (1610), 8 Co, 
. Rep. 144 b; 77 3. OR. 698. 


Annotations :--Refd, Comendaiwn'’s Cause, Woodley o. Exeter, 
Pp., & Mannering (1624), Win. 04; Doe d. Beadon 
Pyke (1816),5M. & 8.146. Mentd. Kishor». Wig (1700), 
12?. Wins. 145 Piggott. Stratton (1859), } Do dG. KL & J. 
33; Harding ». Preece (1882), 9 Q. B.D. 2813; David v. 
Sabin, (1893j lb Ch. 523. 


2072. Grant by tenant for life—With covenants 


. for title -Validlty as against remalnderman.]—Q<.., 
. tenant for life, & B., a mtgee. (not in possession). 


} 


Ch. 2013 | 


sell the next presentation to a church to C., who 
takes a covenant from A. that if le cannot present, 
she, her executors, etc., shall repay him the pur- 
chase money. This grant is void as ayuinst the 
remainder-man, & the purchaser shall recover 
his money from the administrators of the tenant 
for life.-—-DYMOKE v. Hopartr (1701), 1 Bro. Parl. 
Cas. 108; 1 do. HR. 448. 

2073. Grant for life.|-——-MANN v. Briston (Br.) 
(1638), Cro. Car. 505; 79 i. R. 10386. 

Compare No. 2099, post. 

2074. Exercise of Crown’s prerogative—-On in- 


' cumbent becoming bishop Whether grantee pre- 


judiced.]—If, after n grant. of a next presentation 
of a living, the incumbent be made a bishop, by 
which the living becomes vacant & the King is 
entitled to present, the grantee may present on 
the next vacancy occasioned by the death or 
resignation of the King’s presentee.—TROWARKD v, 
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Sect. 4.—Patronaye of benefices: Sub-sect. 2, LE. (e) 
& PF. (a) & (6).) 

QALLAND (1796), 8 Bro. Parl. Cas. 71; 6G Term 

Rep. 439, 778; 3 E. R. 451, H. L. 

2075. Whether conveyed for valuable considera- 
tion.J—lim. v. EXetTen (Br.), No. 2053, ante. 

——.]—Compare No. 2175, post. 

Transfer when incumbent in extremis.|—<Sce 
No. 2233, post. 

2076. Vacancy pendente lite—Sult for specific 
performance——Bishop restrained from presenting 
as on lapse.|—1n a suit for the specific performance 
of an agreement for the sale of the next presenta- 
tion to a living, the ct. will restrain the bishop of 
the diocese from taking advantage of a lapse 
pending the suit.—-NICHOLSON v7. KNaApPp (1838), 
0 Sim. 326; 7.1L. J. Ch. 219; 59 H.R. 383. 

2077. Tenant in tail in possession being a lunatic 
—-Whether court can order sale--Under 1 Will. 4, 
c. 65, 8. 28.|—The above sect. confers no power to 
sell the right to the next presentation to a rectory 
of the advowsun of which a lunatic is tenant in 
tail in possession, except for one of the purposes 
specified in the section.-- -Re VAVASOUR (1851), 3 

ac. & G. 276; 20 L. J. Ch. 619; 42 KB. R. 266. 


FE. Transmission on Death. 
(a) Who entitled to Present. 

2078. On death of patron —-Executor.|-- It. r. 
CANTERBURY (ARCUBP.), Fanic & FLUDsBON (1589), 
gets 2013 4 Leon. 107; Owen, 155; 74 i. XK. 

WD, e 


slanotationa :- Refd. Foot. or Wood tr. Barkley (1670), 
Keb..673 5) Mirchouse ¢«. Ronnell (1833), 7 Bi. N.S. 240. 


2079. —--~ J—SMALWOUOD or. COVENTRY, 
mre, (Bp.), & MARSH, No. 2046, ante. 

2080. --- --~- Advowson appendant to manor.| 
—If one, seised of a manor to which an advowson 
is appendant, dies during a vacancy, the next 
resentation shall go to the exor., & not to the 
it.—--LINCOLN (HARL) v CLYSAM (1673), 3° Keb. 
162; 84 KB. RR. 64750 sah nom. LAaNcoLn’s (EARL) 
Cask, 1 Freem. WW. 3. $s, 
ee :- Refd. Mirchouse vr. Rennell (1832), 8 Ising. 


0 





——wr 


2081. ---- Heir—-Advowson not effectually de- 
vised. |-- - 11. devised his manors, advowsons, ctc., to 
trustees, to pay his son £3,000 for life, & the rest 
of the profits to be laid out in land during his son's 
life. & then settled :—Held: the son had a right 
to present to the living when vacant, not under 





| 


ECCLESIASTICAL Law. 


interest & annual income thereof, in trust for her 
children or child who should attain 21, their heirs, 
ctc.; & if she should have no such child, then in 


: trust after her death, for the trustees, their heirs, 
| etc. The testator then directed his trustees to 





sell the advowson & his other real estates, with all 
convenient speed after his death, & to stand 
possessed of the proceeds upon the trusts before 
declared of his personal estate; & he empowered 
his trustees to apply the rents, dividends, intcrest 
& annual income of the presumptive shares of 
his sister’s children, of his real estates (if not then 
sold), &, if sold, then of the money arising there- 
from, & of his personal estate, for their mainten- 
ance during their minorities ; & directed that the 
surplus rents, dividends, interest & annual income 
should be invested & accumulated for the benefit 
of the children from whose shares the same should 
be saved. 

At the testator’s death, his sister (who was his 
heir) had three infant children; & his living 
having become vacant by his death, the question 
was whether the children, their mother or the 
trustecs were entitled to present to it :—Held: as 
the presentation to a living does not produce 
rents, dividends, interest or annual income, the 


| dispositions of the will were not applicable to that 


species of property, & the testator’s sister was 
entitled, as his heir at law, to present to the living 
on the existing vacancy.--MARTIN v. MARTIN 
(1842), 12 Sim. 5793; 11 1. J. Ch. 2901; 6 Jur. 
360; 50 E.R. 1255. 

2084. Devise on trust—-To charitable uses.|— 


' KEeNsEY v. LANanAM, No. 2035, ante. 


ee eee ~~ oe 


Soe 


2085. ——~ For sale—To named corporations 
successively.| —lt. S., incunnbent of the rectory of 
13., devised his perpetual advowson, donation & 
patronage of the parish church of B. & all glebe 
lands, profits, & appurtenances to the same 
belonging, to G. S., willing & desiring her to sell & 
dispose of the same to Eton College, & on their 
refusal, to Trinity College, Oxford, & on the 
refusal of both these societies, to any of the 
colleges in Oxford or Cambridge, who will be the 
hest purchaser. There is in this case no resulting 
trust. of the advowson of B. to the heirs at law of 
the testator, but a devise of the beneficial interest 
therein to G. S., with an injunction only to sell to 
particular socicties.-- TILL ov. LONDON (BP.) 
(1738), 1 Atk. W185 26 Ic. BR. 388. 


«Innotations :—Consd. Cook vr. Hutchinson (13836), 1 Koen 


the devise, but as heir at law, it being a fruit | 


undisposed of.— SHERRARD 1. LTARBOROUGH (LORD) | 


(1753), Amb. 165; 27 BE. R. 110. 
«Annotation :-—Consd. Briggs vr. Sharp (1875), 23 W. I. 806. 


2082. On death of patron incumbent-—-Heir.|— 


Where the advowson of a living is on the incum- ' 


bent: the incumbent's heir has the next presenta- 

tion on the death of the incumbent.—HoLt 1. 

WINCHESTER (Bp.) (1082), 3 Lev. 47; 38 Salk. 

2803 8&3 Kk. RR. 570. 

etnnotations :--Consd. Mirchouse t. 
N.M. 241. Refd. Wolferstane. Lincoln, Bp., & Whitehead 
en 2 Wills, 


2088. ——- ——.]—A testator, who was both 


patron & incumbent. of a living, devised the 


advowson & all his other real estates, & also his | 


personal estate, to trustces in trust to pay the 
rents, dividends, interest, & annual income of his 
real estates, until they should be sold as thercin- 
after directed, & also of his personal estate to his 
sister, until she should have a child, & imme- 
diately after her having a child, in trust to stand 


seised « possessed of his real estates, if not then 
sold, & of his personal estate & the rents, dividends, 


74; He. London, Bp, (1838), 1 Atk. | distributed 


42; Re Foord, Foord v. Conder, {19228) 2 Ch. 519. 

Walton r. Walton (1807), 14 Ves. 318; King v. Denison 

(1813), 1 Ves. & B. 260; Wood r. Cox (1837), 2 My. & Cr. 

Gk4; Clarke vr. Hilton (1866), L. R. 2 Eq. 8103; Croome 

t. Croome (1858), 59 L. T. 582. 

2086. - Legal estate disposed of——_No 
resulting trust for heir.|—W. H. by will devised 
the perpetual aivowson of S. to W. C., ete., upon 
trust to present bis son W. to this living, & that 
after the church should next after his death be 








’ full of an incumbent, then to sell the perpetuity, 


Rennell (2833), 7 Bli. ° 


& to apply the profit arising from the sale, first 
for the payment of his debts, & the overplus he 
in thirds to his daughters; the 
trustees presented W. the son, who died before 
the advowson was sold, leaving a daughter an 
infant, who by her next friend brought ner bill, 
insisting, after debta & legacies paid, there was a 
resulting trust to the heir at law of the testator 
in the advowson :—Held: the whole legal estate 
had been devised away, & [there was] no resulting 
trust for the heir at law.—HaAWkEINS rv. CHAPPEL 
(1739), 1 Atk. 621; 26 E. R. 391. © 


stnnolations -—Distd. Martin cr. Martin (1812), 12 Sim. 5 
Folld. Welch r. Peterborough, Bp. (1885), 15 Q. B. 


"Qs 


79. 
D. 


Part V.—C LERe@Y. 


2087. Afver death of incumbent.]— 
JOHNSTONE tv. BABER, No. 2101, post. 

2088. —--— Of advowson when church full 
— Vacancy before sale.'|——Testator, the owner of an 
advowson, after directing that £13,000 should be 
invested & the interest paid to his wife for her 











life for the support. of herself & their children, - 


directed his exors., when the church was full, to 
sell the advowson «& also certain freehold land, & 
invest the proceeds for the same purpose as before 
directed with respect to the sum of £13,000, & 
after the death of his wife then for the purposes 
in the will mentioned. Testator dicd in Sept. 
1874, the church then being full, & he left a 
widow & five infant daughters, his co-heiresses-at- 
law, him surviving. The exors. did not sell the 
advowson, & on the death of the incumbent in 
Feb. 1875, the question arose who was cutitled to 
nominate to the vacant benefice :-—Held: the 
right to nominate was in the widow.— Briaas ¢v. 
SHARP (1875), I. R. 20 Mg. 317; 44 L. J. Ch. 
d10; 33 4. T. 164; 23 W. R. 806. 

-tnnotation :- --Folld. Weleh vr. Peterborough, Bp. (1885), 14 

Y. B.D. 432. 


2089. ---— To pay income to widow of patron 
incumbent.| —-A vicarage consisted of two medieties, 


the advowson of one of which was vested in the - 


Lord Chancellor & of the other in W. 

In Aug. 1878, the Lord Chancellor. under Lord 
Chanecellor’s Augmentation Act, PS63 (e. P20), 
Bold the advowson of the first mediety to W., 


sect. 21 of that Act providing that it should not — 


be lawful for the purchaser to sell or contract. for 
the sale of the advowson or next presentation till 
the expiration of five years from the date of the 
sale to such purchascr. 
May, 187!), ratifying a scheme prepared under 
KEecles. Comrs. Act, ISdU0 (c¢. 113), (a) the two 


medieties became one undivided benefice ; (6) W. ° 
a. Norwicin (Bp.) (1793), 2 Bro. CL. C. Ast; 


became incumbent thercof 3) (¢) the advowson was 
vested in W., his heirs & assigns. 
W. mortgaged the advowson of the consolidated 
benefice to H.. to whom, prior to hier purchase 
from the Lord Chancellor of the first: mediety, he 
had mortgaged the second. All the mtges. con- 
tained the usual powers of sale. In Mar. 1882, 
HL. died, & in Mar. 1883, his exors. contracted to 
sell the whole advowson to his widow under the 
power of sale in the mtge., & in Apr. 1883. the 
widow of Hl. contracted to sell it to Kk. In June, 
1883, W. died insolvent (the mtge. debt being 
still unpaid), having by his will devised all his 
real estate to trustees ino trust to reeeive the 
income thereof, & pay it over to his wife for her 
life. In Dec. 1883, the exors., on the nomination 
of H.'s widow, presented a person designated by 
E. to the bishop for induction : —Held: (1) the 
right of nomination & presentation was in W.'s 
widow under his will & not in the exors. of H. ; 
(2) the Ord. in Council of May, 1879, did not 
avert the operation of the prohibition on sale for 
five years contained in sect. 21 of the 1865 Act ; 
(3) the presentation of the person designated by 
E. by the exors. could not operate as a new 
contract of sale, though after the expiration of 
five years from Aug. 1873, as the living being 
vacant at the time of such presentation, the 
contract would be invalid.—WetLcn tv. PETER- 
BOROUGH (Bp.) (1885), 15 Q. B.D. 4325 1 T. 1. l. 
4713 1 Cab. & EL 534. 

2090. Contingent devise--To son of A. who 
should become clergyman.]— A. devised an advow- 
son to the first or other son of 13., that <hould be 
bred a clergyman, & be in holy orders, in fee, but 
in case B. should have no such son, then to C. in 
fee. Both devises are void, as depending on tou 


J. VOL. XIX. 


. Annotations :-—Consd. 
BH. N 


By Ord. in Council of * 


In Aug. 1879, : 
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' remote a contingency ; therefore though B. dies 
: Without having had a son, the heir at law of the 
. devisor & not C. is entitled.—Procror v. BATH & 


WELLS (Br.) (1791), 2 Hy. Bl. 358 ; 126 I. R. 504. 


Tollemache +, Coventry (#834), 8 
N.S. 5473 Monypenny r. Doering (1852), 2 De G. AM. 
& G. 1455 Hancock ee Watson, (1902) A. C. 4. Befd. 
Dungannon v. Smith (1846), 12 Cl & Fin. 6463 Catthn 
®. Brown (£843), 11 Hare, 3725 Egerton «. Brownlow 
(1853), #4 H. L. Cas. bs) Kvers «. Challis (2859), 7 H. LL. 
Cas. 53; Re Benee, Sinith «. Bence, (E891) 3 Ch. 282. 


(b) Devise of Right of Nert Presentation. 

2091. Validity.;—(1) If one presents unto my 
benefice, & L bring a quare impedit against the 
ordinary, & the disturber, & lenve out the ineum- 
bent, yet by this |} shall recover my patronage, 
but not tu remove the incumbent (DODpERLDUE, 
J.). 

(2) A next presentation may be devised. 
Where the next presentation is devised to three 
exors., two of them may present the third (DoppE- 
Ripak, J.).-- Harris ¢. AusTin (1615), 3 Bulst. 
363 1 Roll, Rep. 2113 Sb iW. R. St. 

Annotations :- ticacrally, Refd. Ashburnham or. Bradshaw 
(1740), West. femp. Hard. 505; Wolferstun oo. Lineoln, 
Bp... & Whitehead (1763), 2 Wiis. 174: Alston oe. Atiny 
(1837). 7 Ad. & Hl, Uso. 

2082. Construction --Whether devise absolute. -- 
Or limited to devisee presenting himself.) —Devise 
to A. of “the next tarn or presentation of the 
ehurch of H., after the death of the present. 
possessor, &, after the death of A., the living: fo 
revert to the testator’s heir,” is a devise of the 
next turn of presenting absolutely, & not merely 
of getting himself presented. LAW 9. LINCOLN 


» (Br.) (1778), 2 Win, BL P2103 96 KR. 7380. 
2 


93. -—— - Extension of clear gift by doubtful 
words.|-—After a clear gift to a college of three 
presentations to a living their interest cannot be 
extended by doubtful words. EMANUEL COLLEGE 
24) 
In. 1. OOM. 

2094. ---— Next presentation in another.) 
(1) A., by will, direeted trustees, “ upon the death 
of the present. ineumbent,” to present XN. to the 
living of S., in case he should take orders; & if 
he should not, or, taking orders, should die in the 
lifetime of B., then to present B., in ease he should 
take orders 3) & after their several deceases, or of 
such of them as should take orders & be pre- 
sented, or in the event of neither taking orders, 
she devised the advowson to CG. in fee: /leld : the 
gifts in favour of A. & B. were in suecession & 
not alternative, & on the death of X., Be. was 
entitled to be presented, 

(2) A testator having the power of disposing of 
an advowson (Subject ta the existing incumbency 
of A., & a contingent right of B. to be afterwards 
presented), devised ‘ the next avoidance thercvof ” 
in favour of C.: Meld: “the next” meant the 
next. the testator had power to dispose of, viz. that 
following the incumbency by A. & of I. -Parcu 
vy. Waren (1855), 20 Beav. 1053 3 W. RK. 654s 
n2 i. 1. 542. 


2095. - - ‘* Living ’’-—Whether next presenta- 
tion or advowson.| -WrEBB v. Bynu, No. 2033, 
cnte. 

209s. - -- ‘‘Rents, issues & profits.’’| --A 


testator who was entitled to various rectories in 
S., devised his manors, advowsons, messuages & 
hereditaments in S. to trustees upon trust to inako 
certain payments out of the rents, issues & profits, 
& subject thereto to waecumulate the ° residuary 
or surplus rents, issues & profits’ of the same 
property for 21) years on specified trusts. A 
claim by the heir-at-law to the proceeds of sale 
of a next presentation to one of the testator's 


cc 
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Sect. 4.—Paironage of benefices: Sub-sect. 2, F'. (b) 
& (c) & G.; aub-sect. 3, A. & B. (a) & (b).) 

rectories, on the ground that the next presenta- 
tions were not disposed of under the trust of 
‘rents, issues & profits,” was disallowed, on the 
construction of the whole will. Semble: the 
words “rents, issues & profits’? were of them- 
selves sufficient to include the proceeds of sale of 
the next presentation.—Cust v. MIDDLETON 
(1804), 34 T. J. Ch. 185; 11 1. T. 5523; 10 Jur. 
N.S. 1227; 13 W. R. 249, L. JU. 

2097. Rights of devisee—Devise to executors— 
Right to present one executor.|—HARRIS v. AUS- 
TIN, No. 2001, ante. 


(e) Other Cases. 

2098. Devise of advowson in gross—- Validity.|— 
CLEERK'’sS Casts (1591), Owen, 243 74 i. RR. 873. 

2099. Devise for life —- Validity.}] — A devise, 
introduced by the words ‘' 1 do give & dispose of 
all my worldly goods”? & preceded by a devise 
immediately following those words of a manor & 
lands, of “the perpetual advowson of IL B. in 
Ta, & my manor of S. & all my lands in N.’? :-— 
fleld : not sufficient. 40 carry a fee in the lands in 
N. to a devisee who was one of three residuary 
legatees, for want of words of inheritance or 
perieeahy ; he only took an estate for life in the 
ands so devised, the ct. giving no opinion as to 


| 
| 


What estate he took in the advowson, holding - 


not. have altered or extended the effect of the | 


subsequent devise of the lands: but the rule of 

law must prevail against the app. rent hypothetical 

intention of the testator.— Dok d. CRuTCHRKIELD 

v. PRARCE (IST5), TP Price, 358; 145 E.R. 1427. 

Annotation: Refd. Pocock v. Lincoln, Bp. (1821), 3 Brod. 
& Bing, 27. 


| 


2100. - —.. What words create—-Devise to in- 
cumbent son Without words of inheritance.]—— 
“TT do give lo my son R. the perpetual advowson ° 


of TH. B. in’ Leicestershire, & my manor of S., & 
al my lands in Northamptonshire ”’ 
devise gave only an estate for life in the advowson 


-~Held: this | 
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of the advowson only, without any contract for 
the resignation, &, at the same time, by a separate 
agreement, A. granted a lease of the tithes & 
profits to B. for 99 years, if A. should so long live, 
under which lease LB. received the profits till A.’s 
death. On A.’s death, the Crown presented for 
that turn only by reason of simony. The incum- 
bent presented by the Crown dicd, whereupon B. 
claimed the right to present. It was objected by 
A.’s heir, that the second contract for the sale of 
the advowson, & the lease of the tithes _of the 
same date, being for the purpose of carrying the 
former simoniacal contract into effect, was also 
simoniacal & void :—-Held: whether the s2cond 
agreement were simoniacal or not, the illegality, 
if any, extended to the next presentation only, &, 
therefore, the Crown having presented for one 
turn, B. had a good title to the advowson, & had 
a right to present on the present vacancy.— 
GREENWOOD v. LONDON (BP.) (1814), 5 Taunt. 
727: 1 Marsh. 292; 128 I. BR. 877. 


Annotations :-—Refd. Apperley v. Hereford, Bp. (1833), 3 


& 8. 102. Mentd. Doe d. Broughton & Stow vp. 
.. 3. 249. 


Culley (1829), 4 Man. & Ry. K. 

2108. Vacancy before conveyance—Purchaser’s 
delay in completing—Purchaser’s equity to present 
—— Whether enforceable against vendor’s devisee.}—- 
A. party had contracted with a person, since 
deceased, for the purchase of an advowson, but 
had taken no steps during the lifetime of the 
vendor to enforce the contract, or for a consider- 


that, even if he had taken a fee therein it would ; able time after her death (objecting to the title 


on the ground of outstanding judgments & a 
creditor’s bill pending) Held: not entitled as 
against a devisee to present, if a vacancy occur in 
the meantime, though he has not renounced his 
contract. but insists on having it completed. If 
in consequence of his insisting on such right a bill 
become necessary to ascertain in the true claim 
to the next presentation, which is thereby put in 
danger of lapse, » decree in favour of pltf. will 
carry costs as fai as his claim came in question, 
although it) be part of the decree that, subject to 
the next presentation, he be permitted to complete 


‘his contract.— Wyvitn vv. Exerer (Bp.) (1815), 


to R., though he, at the time of making the will, - 


was incumbent of the living. --Pocock v. LINCOLN 
(Bp.) (1821), 8 Brod. & Bing. 27; 6 Moore, C. P. 
150; 120 BR. 1193. 


Annotations :~- Refd. Dover v. Alexander (1843), 2 Hare, | 


274; Sayer e. Sayer, Innes v. Sayer (1848), 7 Hare, 377, 
incumbent- Whether court can order sale before 


vowson to trustees, to sell on the death of A. «& 
divide the produce amongst. certain persons. A. 
was the Incumbent, so that on his death no sale 
could be made until the vacancy was filled up :— 


1 Price, 202; 145 E.R. 1406. 
2104. Whether conveyed for valuable considera- 
tion.|——-GuLLy v. EXETER (Bp.) No. 2175, post. 
~—-—.]|— Compare No. 2053, ante. 
2105. Interest on purchase-money—-Payable by 





y vend t =. t. —A 
2101. Devise on trust for sale-—On death of » or till vacancy-—Vendor not incumben n 


agreement for the sale of an advowson, containing 


. a stipulation that the vendor should interest 
death of incumbent.|—-A testator devised his ad- | a stipulation that the vendor should pay interes 


until the benefice became vacant, the incumbent. 
being a son of the vendor, but not a party to the 
contract. :~- Held: it was not simoniacal.--SWEET 


.v. MEREDITH (1862), 3 Giff. 610; 31 L. J. Ch. 


Held: the et. had no jurisdiction to authorise a: 


sale in the lifetime of A. on the ground that. it 
would be beneficial to the parties.—-JOHNSTONE v. 
Basen (1845), 8 Beay. 233; 4 L. T. O. S. 392; 
60 E.R. 91. 


«tnnofation -—Refd, Want r. Stallibrass (1873), L. BR. § 
Exch, 178. 


CG. Other Caaes. 


Transfer when incumbent in extremis./—See 


No, 2234, post, 


of a living & owner of the advowson, agreed with 
3B. for the sale of the advowson, & for the imme- 
diate resignation of the living, &. accordingly, 
tendered his resignation to the bishop, who 
refused to accept it. 
entered into between the rsame parties for the sale 


$817; 6 L. T. 4183; 26 J. P. 356; 8 Jur. N. S. 
637; 10 W. R. 402: 68 KB. OR. 5515 subsequent 
proceedings (1863), 4 Giff. 207. 

Sa -—Mentd. Corless c. Sparling (1873), 21 W. R. 


SuBp-skcT, 3.— DISTURBANCE OF RIGHT. 
A. What amounts to. . 
2106. Mere presentation.}—IIakrerR v. DERBY 


' (BAYLIVES & BURGESSES) (1639), W. Jo. 425; 
2102. When simoniacal— Who entitled to present . 
after presentation by Crown.|—<A., the incumbent. . 


Another agreement was then | 


Annotations >--Mentd 
267; H.ev. Toole (1867), 11 Cox, C. C. 7 
B. Effect of. 
(a) In General. 


2107. At common law.}—(1) At the common 
law, before Stat. Westminster 2, 1285, if one had 


82 E. R. 2238. 
. Woodward ¢. Fox (1691), 2 Vent, 
wv. 


Part V.-~—CLERGY. 


presented to a church which did belong to another, 


& his clerk had been admitted & instituted, | 


presently thereby the rightful patron was out of 
ssession, & the usurper had gained the in- 
eritance of the advowson by wrong, & the lawful 
patron had lost the presentment. hac rice for ever, 
without regard to infancy, coverture, or any such 
like disability in the patron. 
law if one had usurped on the King & his presentee 
had becn admitted, instituted & inducted, yet the 
King might have a quare impedit, & thereby 
remove the incumbent. But. if a bishop coliates 
without title to a church presentable, & his clerk 
is inducted, yet it does not put the rightful patron 
out of possession, but his presentee ought to be 
received without any process oflaw. But. plenart y 
at common law did put him who had right to 
collate to his writ of right. 

(2) If tenant. for vears, or guardian, brings a 
quare impedit, & deft. has a writ to the bishop 
against the termor or guardian, & his presentce 
is admitted, instituted, & inducted, yet the tenant 
of the freehold is not put out of possession. 

(3) By above stat. these three points are 
inquirable : if the church be full or void, if full 
of whose presentment, & lastly the inquiry of the 


value of the church; but in a quare impedit or | 


assize of darrein presentment, these points were 
not inquirable er officio at common law. And at 
common law before the stat. the patron did not 
recover damages in a quare tmpedit. 

(4) All the counts of the King in quare inpedit 
are to his damage, yet he shall recover no damages 
either by above stat. or by the common law. 

(5) By the common law if a disturber being 
deft. presents pending the writ, & his clerk is 
admitted, instituted, & inducted, & afterwards 
judgment is given against deft., such clerk shall 
be removed. 

So in all cases where any clerk comes in pending 
the writ, by the presentment. of one against whom 
pitf. hath yood title, his clerk shall be removed : 
otherwise where the stranger hath good right. 

(8) No incumbent shall be removed by above 
stat. by quare impedit of assize of darrein present- 
ment purchased within six months, unless the 
incumbent: be named in the writ. 


(7) The Metropolitan shall never present by - 


eee nee 


But at the common ; 


ee ee ee 


i ee ae ne te ee ee ee 


ca a ne ne ee ee ee 


ee ee 2 ew 


| Duchy 


lapse, but when the inferior ordinary might: have | 
' determinable upon a feo tail, his grant over is 


collated by lapse & surceases his time. 
(8) Upon recovery in quare impedit where it is 


found that the church is full of the presentment | 


of a stranger pending the writ, & it docs not 
appear whether the incumbent came in by better 
title than pltf. had, pltf. is entitled to a writ to 
the bishop generally, & the bishop must exccute 
it, & cannot return that the church is full of 
another. 

(9) In a quare impedit against the bishop & 
incumbent, if the bishop imparle, & after plead, 
‘he claims nothing but as ordinary,” on a verdict 
for pltf., he shall be amerced. 

(10) In a quare impedit against the bishop & 
incumbent, if the jury find a presentation by the 
(Queen pendente lite, & her presentee be removed 


without a scire farias, the judgment is erroneous ; ' 
fur, the bishop being named, nu lapse can accrue : 


until the right be determined. —BOsWEL'’s CASE 
(1605), 6 Co. Rep. 48 b; 77 E. R. 326; sub nom. 
LANCASTER v. LOWE, Cro. Jac. 92. 


Annotations :---As to (1) Refd. R. ¢. Zakar (1615), 3 Bulst. 
“8; Halle. Broad (1662), 1 Sid. 93; R.c. Worcester, Bp., 
Jervason & Hinkley (1670), Mod. Rep. 276; Ashby ec. 
White (1703), 2 Ld. BRaym. 9385 It. r. Lundal?, Bp. 

(3735), 2 Stra. 1006; Wolferstan r. Lincoln, Bp., & 

Whitehead (1763), 2 Wilt. 174. Generally, Mentd. Kent 

¢. Kent (1734), Lee lemp. Hard. 50. 


ewe emer a te 


cee ewe 
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2108. Under statute of Westminster—Whether 
applicable—To feme covert—Acquiring advowson 
by purchase.]-—JONE v. C. (ABBOT) (1308), Y. B. 1 
Edw. 2, fo. 73; sub nom. KNYVETON v. NEWBOTH 
(ABBOT), Sel. Soc. Y. B. Vel. EB, p. 3. 

2109. -|--~-BOswEL’s CasEe, No. 2107, ante. 

2110. Whether adverse title gained after two 


ane 





presentations. ]——ELvis v. YORK (ARCHBP.), TAYLOR 


& Bishop (1619), Hob. 815; 80 KE. R. 4583 sub 
nom. HELLWAYES v. YORKE (ARCHHP.), W. Jo. 4. 
Annotations -~--Refd. Hemming ¢. Brabason (1660), 0. 

Bridg. 1; Cornwallis *. Hood (1665), Cart. 33; Storie v. 

Wiuchestor, Bp. (1850), 17 CC. B. 653. Mentd. Turner ¢v. 
Storling (1671), Fream, K. 8B. 153 Anon. (1681), Freem, 
KK. BB. 5355 Symonds eo Cudmore (1601), 13 Mod. Rep. 
$2, Jt. o. Chester, Bp. (1607), L Ld. Ray, 202 3) Reynold 
son ®. Blake & Loudon, Bp. (1607), 1 La. Raym. 198; 

Machil «. Clerk (1702), 7 Mod. Hep. 183 Ashby o. White 

(1704), 32 Ld. Raym. 938; Smith d. Dormer v. Parkhutst 

(1738), Andre. 315; Taylor ». Horde (1757), 1 Burr. 60; 

Apperley v. Hereford, Bp. (1833), 9 Bing. O81; 

Bp. tr. Winchester (Marquess) (1836), 3 Bing. N.C. 183. ? 

2111. Whether binding on bishop -~& successor. | 
—-Usurpations shall bind the bishops who suffer 
them, but not their successors. —DALTON ». Eny 
(Bp.) (1623), Cro. Jac. 673; W. Jo. 45; 79) 1. BR. 
oS. 

«innotations :—-Refd. Cornwallis vr. Hood (1665), Cart. 33; 
Barker ». London, Bp. (1790), 1 Hy. BI). 412. 

2112. Usurpation on lease -— Freeholder’s 
remedy.|——Rup vu. LINCOLN (Br.) (1623), Hut. 66 ; 
123 HE. R. 1105. 

Annotations :~-Refd. Cornwallis vr. Hood (1605), Curt. 33. 
Mentd. Alston », Atlay (1837), 7 Ad. & Ww At : 
Where patronage In coparceners joint tenants & 

tenants in common.|----See Sect. 4, sub-scct. 1, 

Hl. (e), ante. 


(6) As against the Crown. 


2113. Whether adverse title acquired against 
Crown.|—ANON. (1681), Godb. 7; 78 bk. RR. 5. 

2114, ----— Advowson in right of Duchy of 
Lancaster.|-—Tho Crown shall not be dispossessed 
by usurpation of an advowson in right of the 
of Lancaster, —H. ov York (ARCHBP.) 
(1591), Cro. liz. 210; 78 KF. OR. 4963 sub nom. 
R. & YorkK’s (Br.) Case, } Leon. 226. 


. slianialions :—-Refd. Aleock rv, Cooke (1829), 5 Bing, 340. 


entd. It. ». Archeall (1858), 2 3.1.480; Dyke wv, 
(1848), 5 Moo. PLO. Cc, od yko v. Walford 


2115. ---—.] -- When the King hath a fee simple 


good without reciting the nature of his estate ; 
nor shall he be put out of the inheritance of an 
advowson by usurpation, -K. v. Hussey (1506), 
Cro. Eliz. 5193 Moore, K. B. 421; 78 BK. It. 767, 
Annotations :—-Retd. Alton Woods Case, A.-G. 7, Bushopp 
(1600 » 1a, seal 26b; Hoe. Champion (1606), Cro. duc. 
1235 Elvis ». York, Archbp., Taylor & Bishop (1619) 
ite AAS Menta. Haber n. Willis (1638), Cro, Car. 476 5 
* . y ;: 
Neues Co a )» © Bridg. 181; Rh. vo. Bear 
2116. Oe Kis CaxE, No. 1634, ante. 
2117. —-—.j}-—The King cannot be put out of 
the possession of an advowson by any number of 
usurpations.-—R. ov. CHAMPION (1606), Cro. Jac. 
123; 79 K. H. 107; sub nom. R. v. Marrinw, 
Ll Brownl. 166; Yelv. 90; revag. S. CO. sub nom, 
R. v. WINTON (Bp.) & CHAMPION (1604), Cro. Jac, 
abe 
Annotationa :-—Retd, it. v. Landaff, Bp. (1735), 2 Stra. 10068, 


Mentd. Kk. v. London, Bp., & Birch (1694), 1 Show. 403: 
Brook »v. Hustler (1796), 31 Mod. Rep. 76. low. 405 ; 


2118. ——-.| — Bosw i’s Cask, No. 2107, ante. 
2119. Effect on right to grant advowson. -—Neces- 
sity for recital of usurpation.|--YAup.Ley vy, 
Presrwoop (1550), Moore, K. i. 338; 72 kt. 
614. 
Annotation :— Refd. KR. rv. Champion (1606), Cru. Jac, 123, 
co 2 
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Sect. 4.—LPatronage of bencfices: Sub-sect. 3, C'. (a) 
i. ti, Uti. & iv.) 
C. Remedies. 
(a) Action of guare impedit. 
i, In General. 


2120. Whether remedy available--- Whether after : 


induction.!—Hurron’s Cask, No. 1211, ante. 


2121. ----— -— —.]-—OLIVER v. Hussey (1624), - 


Lat. 205; &2 BK. R. 348. 

2122. --- ~ Church & hospital.| —A 
impedit may be brought for a church & an hospital. 
- Beprorp Coren, v. LINCOLN (Bp.) (1746), 
WILLS, 608 5 125 BK. WR. 1345. 


Annotation - -Mentd. A.-G. 7. St. John’s Hospital, Bedford 
(1865), b4 1. J. Ch. 441, 


2123. -.--- Whether alternative or concurrent—— 
Action of quare impedit & suit of duplex querela 
begun at same time-- Election.!-— A writ was 
issued out of the Ct. of Common Pleas, in an action 


quuare 


of quare impedil, against the Bishop of Lincoln at — 


the suit) of W., who claimed to be instituted to a 
living within the diocese of Lineoin, of which he 
was himself the patron. Whilst this action was 
proceeding W. instituted a suit of dupler querela 
In the Arches Ct. of Canterbury, calling upon the 
said bishop to show cause why W. should not be 
instituted to the living: -/feld: if W. did not 
ect. to abandon the action of quare in pedit within 
ten days, the suit of duplex querela should stand 
distnissed.-- WALSH ov LINCOLN  (Br.) (E874), 
L RO4 A. K&B, 2425 4s Ld. Keel. 135 38 3. 2. 
O02. 

atnnofationa  Mentd. The Catterina C inuzzare (1876), 1 

Po. 8683 MeHenry ec. Lewis (2882), 47 Le. T. 405 The 

Christiansbomg (2880), 53 1. T. 612, 

2124. Extent of remedy Right to damages.| - 
TEENBSLOW & NTANSBY 7. SARUM (BP.) & KEBLE, 
No. 2141, pont. 

2125. - -- Crown.|-- The King shall) not 
recover damayes ina quare impedit;: for he ix not 
within Stat. Westminster. Buanerp v. R. (1580), 
Cro. Eliz. 1b2 5 78 BR. 420. 


| his favour. 
— «BBY: 


ECCLESIASTICAL Law. 


suit abates hy death of tenant after verdict. 
Whenever a clear title appears upon record for 
the King, the ct. shall, ez officio, give judgment in 
YATES v. DRYDEN (1640), Cro. Car. 
79 EF. RR. 11083) previous proceedings, sub 


nom. R.v. DRYDEN (1638), Cro. Car. 511. 

Annolationa :—--As to (1) Consd. Stanley of en pa vy. Wild, 
{1900} 1 Q. BB. 256. Generally, Mentd. Lethiculier . 
Tracy (1753), 3 Keny. 40. 





ii, Who may bring. 


2133. Party having right of nomination.;— 
ANON, (1563), Moore, K. B. 493 72 BK. Re 483. 
Ansutution :---Refd. HR. r. Orton, Trustees (1349), 14 Q. B. 


2134. Party having right of presentation.|-— 
ANON, (1563), No. 2133, ante. 

2135. Patron’s executors.) — SMALLWOOD 
CoveENThRY, ETC. (Be.), & MArsiH, No. 2046, ante. 

2136. —-—.| -The son of a patron may bring 
error on judgment. i quare impedit, as both heir 
& exor.—Pirr rv. KR. (1504), Cro. Eliz. 3255; 78 
Ke. R. 574. 

2137. Patron’s heir.]—-Pirr R., No. 2136, 
ante. 

2138. When benefice held in medieties.| None 
shall have a quare impedit prasentare ad medictatem 
ecelesie, but only when there are two several 
patrons, & two several incumbents of the church, 
within one & the same town. If in quare inpedit, 
ptf. declares that. W. was seised of a manor ad 
quod advocatio medictatis, ete., pertanet, et adhue 


rv. 


v. 


| perlinet, ete., it implies two several patrons, & two 
-Incumbents.--SMrrivs CAse (f611), LQ Co. Rep. 


= 


eee 


W385 b; 77 E.R. DDS82. 
efnnotation : Mentd. Reynoldson or. Blake (1697) 1 Ld. 

Raym. 192, 

2139. Co-heirs - Effect of release from one., - .\ 
release in quare impedil from one co-heir pitf., does 
not. bar the rest. 

Jn all cases of things entire & in the reality the 
release of one shall enure to the benefit of the ot hers. 

A presentation by the grantee of the next. 
avoidance is a sufficient title for the heirs of the 
grantor; the co-heirs need not allege any present- 


‘inent by their ancestor. 


2126. -  -- - --- --- = l-- BOSWEL'S Casn, No. 
2107, ante. 

2127.-. --- -.|--Boswen's Casn, No. 2107, 
ante. 

2128. - -- - Delay in appealing.| - Lon- ; 
DON (Br.) t. Mencers’ Co. (1732), Kel. We. 215 5 | 
Kitz.-G. 160, 247; 2 Stra, 025; 2 Barn. K. 4B. 


146, 157, 1703. 25 We, RR. 75. 

Annotations: -Refd. Bodily cc. Bellamy (1760), 2) Burr. 
1004. Mentd. Grocers’ Co. ¢. Canterbury, Arehbp, (1771), 
2 Won. BL 770. 


. of the lessor or donor only 


The sume law of Jessee for years, for life, tenant 
in dower, by the curtesy, ete. 
Presentment alleged in lessor or donor, & also 


- in lessee or donee is not. double, the presentment 


is” traversable.- — 


" NORTHUMBERLAND’S (COUNTESS) CASE (1508). 5 


2129. Effect of action Whether plaintiff entitled ' 


to mesne profits.| --If the incumbent be removed 


4 
t 
‘ 


in a quare Gnpedit pitt. shall not have the mesne . 
rotits. GRAINGER ¢ HowbLerr (1614), 1 Rolk | 
tep. GE; Sl BK. R. 3827, 


2130. 
prejudiced.|—- ANON. (1503), Keil. 40; 
207. 


“ep a 
od Ode 


KR. 


----- By stranger- -Whether rightful patron | 


2181. —--.- Clerk presented by Crown by usurpa- : 


tion-~ Avoidance of usurpation.|---A recovery in 
quare impedit: against a clerk whom the King 
resented by usurpation avoids the usurpation.— 


t.¢. THORNERBOROUVGH & STUDLY (1078), 1 Mod. - 


Rep. 243; 86 BK. R. 863, 

2182. Stay of aelghdaterhn fet ile of right by 
Crown.} —(1) If the King brings a writ of right 
pending error in quarc tnpedi, the proceedings 
shall stay till trial had. (2) In writ of right the 


PART Vv. SECT. 4, SUB-SECT. 3.- 
C. (a) iil, 


q. Rishop as ordinary.}--The clerk 
of a patron who had recovered ini & it) containes 


Co. Rep. 87 bs Moore, K. Be. 45030 77 BR. 206; 
aub nom. CkCILI & CORNEWALLIS tv. HALL. 2 


And. 483) sub nom. Frrron sv. VIAL. Cro. Ilhiz. 
578, 


Annotations: -Consd. Gully or. Exeter, Bp. (1830), 10 
BX Cosh.) Refd. 2. or. Landalf. Bp. (tT45), 2 stra. 
1006; Barker ¢. London, Bp, (1790), Db Hy. BE Ade. 
Crown—On usurpation.. - See Nos. 1634, 2117, 

ante, 


iii, Against ichom Action may be brought, 
2140. Patron - Patronage in Crown.: -— ANUN. 
(1504), Keil. 533° 72 E.R. 200. ® 
2141. -——.:-—-In quare impedit the patron‘s 


‘not being made a party to the writ is not error ; 


quare unapedit fled a bill under 1 Geo. 2, 
c. 23, against the bishop presenting & 
bis clerk, for an account of the profits 
of the benctice pending the litigation : 
changes of acts of 


nor that damages were adjudged for half a year's 
value under Stat. Westminster (2), 1285 (ec. 5), 
where it appeared that the presentation was not 
deraigned within the six months.— HENsLow & 


interference with the profits & of waste 
by the catting of trees & otherwine, 
“by defts. or one of them, & of a 
conversion of a portion of the profits 
tu their own vse.” Upon a general 


Part V. -CLERay. 


STANSBY v. SARUM (Br.) & KEBLE (1552), 1 Dyer, 

46 b ; 73 hl. R. 164. 

Annotations :-—Mentd. Williams r. Williams (1597), Cre. 
Eliz. 557; Andrews rt. Cromwell (1602), Cro. EHg. SUL: 
Anon. (1628), Cro. Car. 145. 

2142. Whether inheritance, estate or 


interest of patronage divested by judgment.)— 
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plea is proper where (a) the incumbent's title 


. depends upon the right of patronage ; (b) the 
‘acts of the Incumbent are joined to the patron’s & 


When by the judgment in a quare impedit, the - 


inheritance, estate or interest of the patronage 
is to be divested, he who presented (& his clerk 
received) ought to be named in the writ: but 
when the inheritance, estate or interest of the 
patron shall not be divested by the judgment, then, 
if another disturber be named in the writ, it is not: 
necessary to name the rightful patron.---Han. ¢v. 

BATH & WELIS (Be.) & MAUNTON (15809), 7 Co. 

Rep. 25 b; Sav. 107; 2 Leon. 58; 77 BK. R. Ady. 

«fnnotations --~ Reid. R. v. Sowton (1681), 2 Show. 167. 
Mentd. Manby tv. Scot (1662), 1 Keb, 3615 Apperley er. 
Hereford, Bp, (1833), 2. J.C. P. 10d, 

2143. ——-.]-- Favis vw. York  (ArcHRBP.), 
Taynon & Bisnorp (1619), Hob. 3153; 80 EB. 
498 5 sub nom. UWELLWAYES vt. YorKE CARCHBP.), 
W. Jo. 4. 

-lnnotations: Refd. Anon. (1681), Freem, K. Bo 435, 
Mentd. Henuning ¢. Brabason (1660), O. Bridg. 15 Corn- 
Wweallis «. Hood (1665), Cart. 33> Turner er. Sterling (1671), 
Freem. K.oB. 15: Symonds e. Cudinore (1692), 12 Mod. 
Rep. 32: Row Chester, Bp. (1697), TE Ld. Rayo. 292; 
Reynoldson ec. Blake & London, Bh. (6097), Pb Ld. Rayin,. 
192: Machil e Clerk (1702), 7 Mod. Rep. 38; Ashby ec. 
White (17083), 2 Ld. Raym. 9383; Smith d.o Dormer v. 
Parkhurst: (1738), Andr. $10: Taylor «. Horde (1757), 
1 Barr. 605) Apperley «. Hereford, Bp. (1833), 9 Bing. 
GRis Meath, Bp. ec. Winchester (Marquess) (18356), 3 Bing. 
N.CLISS: Storie e. Winchester, Bp. (1850), 17 CS B. 633, 
2144. --- -- Effect of omission to cite—Writ 

not void but voidable.|—- THORNETON tv. SAVILL 

(1622), Palm. 300; S81 BF. RR. 109553 sub nom. 

SAVILE t. THORNTON, W. Jo. 115 Cro. Jac. 650 ; 

Win. Is. 

lnnotations + 
(1607), 1 Lad. Raym. 
K. 170. 


Mentd. Lt. «. Chester, Bp, Plem & Seroope 
292; Roe Whaley (1729), 1 Burn. 


2145. — —.)} - (1) It is mever necessary that the 


depend upon them, the patron makes himself a 
disturber by the presentation, & the incumbent's 
advantage of the patron's not being brought in, 
is only because he would not plead to the title at 
common law, & therefore where his right depended 
on the title of patronage, he should have that 
privilege in order to supply his defect (PARKER, 
CA.) 

(5) Whoever pleads in abatement of a writ 
must show how pltf. may have a better writ, & 
in order to make writ) maintainable against the 
patron, he must be a disturber, so that. in whatever 
want. the incumbent: may be of the patron's aid, 
& though his right appear to be in question, yet 


' deft. cannot take exception to the writ, that he is 


R. 


patron should be made a party for his own sake, 
but merely for the sake of the clerk, whose right. | 


depends upon the patron's title (PAnKER, C.F,). 

2) A quare impedit: diflers froin a writ: of right 
of advowson in this, that the last lies against the 
patron as patron, but the first against a deferrer 
only (PARKER, C..J.). 

(3) Ele that. brings a quare impedit can by his 
writ suppose nobody to be patron but himself, for 
that would be repugnant, & though the count 
hames another patron, yet it is not necessary to 


suppose him dead, in the case of lapse (PARKER, | 
_ the action is properly brought against him & not 


C.J.) 


(1) When the incumbent pleads if he does not | 


show himself to be rightful patron of the advowson, 


but only his patron, & that he is in by him, ought | 


not to be sued without him (PARKER, C.J.). 

At common law, nobody was admitted to plead 
to the title of the patronage, but one that. made 
title to it himself. & if the patron was made party, 


& would not come in or colluded, the incumbent . 


is Without remedy ; but this was helped by 25 
Kdw., stat. 6 & 7, which enabled the ordinary or 
possessor to counterplead the title in svch case. 
The import of this plea at common law, as it was 
pleaded ore tenus at the Bar, was, I claim nothing 
in the advowson, all my concern is, that 1 am 
presented by J. who is still alive ; whether you 
or he have a right, I Know not, but he does; & 
therefore he ought to be brought in to answer for 
that which he was to do, & which caa properly 
lie in nobody's conusance but his own. This 
demurrer by the bishop which was 


allowed :—Held > a bishop as orditiary 
ir not liable to any accuunt at common 


not named, without) showing him a disturber, for 
otherwise pitf. can have no cause of action against 
him (Parker, (C..). --R. oe. Preriknorovdan (Br.) 
& Perriren (1713), Galb. 67; 03 16. RR. 262. 

--—-- In quare impedit by Crown For removal 
of simoniacally promoted clerk.| —Sec Sect. 5, sub- 
sect. 4, B., post. 

2146. Incumbent - Effect of omission to cite - 
Recovery of patronage but not removal of incum- 
bent.|-—HAnhiis v. AUSTIN, No. 2001, arife. 

2147. Wrongful admission by bishop —Bishop or 
metropolitan.|—(nanakt v. Dinny, No. 204, arte. 

2148. When church full.|-—Eivis ve York 
(ARCHBP.), TAYLOR & Bisnor (1619), Tob. 315 3 
80 1. R. 4583 sub nom. IELLWAYES t YORKIE 
(ARCHBRP.), W. Jo. 4. 
-lnnotations: Mentd. Hemming ov. Brabason (1660), 0. 

Bridg. 1; Cornwallis». Hood (1665), Cart. 335 5) Turner rv. 
Sterling (1671), Freem. K. BB. 153) Anon. (1081), Freem. 
K. B. 684s Symonds e. Cudimore (1692), 12 Mod. Rep. 
32; Roa Chester, Bp. (1607), 1 Ld. Rayin. 202 50 Reynold- 
son Tr. Blake & London, Bp. (1697). 1 La. Rayin, 12; 
Mauehil vr. Clerk (1702), 7 Mod. Rep. 1&3 Ashby t. White 
(1703), 2 Ld. Rayin., 938 5 Smith d. Dormer oo Parkhurst 
(1738), Andr. 315; Taylor «. Horde (1757), 1 Burr. 60 5 
Apperley or. Hereford, Bp. (1883), 9 Bing. 6815 Meuth, 
Bp. Winchester (Marquess) (0856), 3 Bing. N.C. 283 5 
Storie vt. Winchester, Bp. (1800), 17 1b. 658. 

2149. When church not full.|-- Mivis v. Youk 
(ARCHBP.), TAYLon & Bisnor, No. 2148, aale. 

2150. Corporation.|---Peric (Loto) vv CAM. 
BRIDGE UNiversrry & Wooororris (1002), 3 
lay. MP he ry 2 Laut. 1100 r) 8:3 Je. Ht. Th. 
Annotations: Refd. Yarborough cr. Bank of bngland (E822 

16 Ieast, 6. Mentd. Edwards +. Exeter, By. (1839), 

Bing. N.C. 692, 

2151. When defendant lunatic - Not committee. | 
- It seems that if deft. in quare impedit be a lunatic 


) 
ry | 


against his committee. -TYykELL «. JENNER (1829), 
G Bing. 284; 3 Moo. & I. 618; 8 1.5.0.8. 0. 7. 
o73 130 I. RR. 1289. 


iv. L’leading. 

2152. By bishop——-That presentee schismatic.] — 
Srecot’s CASE, No. 2342, posal, 

2153. - That nothing claimed but 
ordinary.; —BosweEw's CasK, No. 2107, ale. 

2154. -— -- --—-~- No allegation of notice of 
refusal —Presentation by Crown.) -—-In quarc im- 
pedit the bishop pleaded, that he claimed nothing 
but as ordinary : - Held: bad, for want of alleging 


as 


’ notice of the refusal, though in a case where the 


law, or under West, 2, ©. 5, giving 
damages in qguare dapedit ; 
uccuuut of the prufits given under 


Crown presented. ~1. 0. Tnnrornn (Br.) (1720), 
1 Com. 3853 02 fF... DELO. 

2155. --—-— That another writ pending --For 
same disturbance.i— Beprorp (AKL) vu. EXETER 


1 Geo. 2,0. 23. 4AeaMpPioN tc. METI 


orto the (Br.) (1947), 1b Sau. & Sc. 297.---IR. 


392 


Sect. 4.—Patronage of benefices: Sub-sect. 3, C. (a) 
v., vi. & vii. & (b).] 


In all the entries in the same buok, where a party 
was admitted to a vicarage, the word ‘‘ instilutus ”’ 
was used after the word ‘ admissus”’ & in all 
but one instance the word ‘ induclus’’ also. 


Upon a trial at bar, the judges directed the jury | decision :—Held : 


that this, in legal construction, was to be taken 
fo mean in the present case that Henry Compton, 


in the entry named, was admitted & instituted by | 


the then Bishop of Elphin, to the vicarage of Kil- 
glass, on a presentation b 


| 
| 


sideration of the jury respecting the entry was, | 


by whom the presentation was made; & that if 
upon the whole of the evidence the jury should 
believe that such presentation of Hi. C. was made 
by P. B., & that the advowson of the vicarage had 
been originally appendant to the rectory, & had 
not been disappended therefrom, they should find 
a verdict for plifs.  Defts. having excepted to this 
direction of the judge :—IJleld: 


em ee ee eee 


it was a niis- . 


direction, & a venire de novo [was] awarded.— ' 


Cook 7. KLPHEn (Br.) (2831), 5 Bi N.S. 1085 2 
Dow. & Cl. 2473 5 1. R251, Ud. 
Sa a :- Mentd. Rumsey ev. Nicholl (1877), 2. 2. 7% 

2178. -- - Ancient case for counsel.-— 
WINCHESTER (MARQUIS), No. 2168, cute. 

2179. --- - 
the Bishop of Derry claimed the right of patronage 
of a living in the county of Lor donderry, which 
was within the diocese of Derry, a surrender made 
by a former bishop to the Crown, of all the livings 
In that. county, was tendered in evidence. This 
surrender was coupled with a grant. by the Crown, 
dated two days afterwards, of the livings which 
had been so surrendered. Taken together, these 
documents were held to be admissible in evidence ; 
& as the grant recited that. all the livings in the 
county had anciently belonged to the see, such 
evidence was, for the purpose of proving the title 
of the bishop, received as an admission by the 
Crown of that fact. he value of such evidence 
was still open ta dispute. Before the date of the 
grant, the Crown had entered 
agreement: with persons now represented by the 
Governor & Assistants of the Irish Society, to 
grant to them the livings in the county of which 
the living: in question was named as one :—- Held : 
this agreement did not prevent the grant. from 
being receivable ins evidence, however its value 
might be thereby affected, 

(2) ‘Two letters from the Crown to {wo successive 
Bishops of Derry, dirrecting them to perform the 
covenants & direetions contained in the grant, 
were tendered in evidence as recognitions by the 
Crown of its previous grant :- dfeld: they were 
adinissible for this purpose. 

(3) Matries in Che books kept at the First Fruits’ 
Ofice are admissible to show the fact. of a collation 
to a Hving made by the bishop at a particular 
time. Returns made by the bishop, in obedience 
to writs from the Exehequer, requiring him to 
ntate the vacancies of & presentations & collations 


tou the livings in his diocese, are admissible | 


in evidence as statements made by a public 
ollicer in the discharge of a public duty. Though 
such returns may contain statements of a kind 
unusual in such documents, which statements 


ECCLESIASTICAL Law. 


the registry of the bishopric, & appearing on the 
face of it to be pleno jure, is admissible to show that 
the right claimed has in fact been exercised. 

(4) An objection was taken that certain docu- 
ments tendered in evidence were not admissible for 
a@ particular purpose. The ct. decided that they 
were admissible. An exception was taken to this 
if the documents were ad- 
missible on any ground, the exception could not 
be sustained. Insel Society uv. Derry (BP.) 
(1846), 12 Cl. & Fin. 641; 8 EB. BR. 1561, H. L. 


tations :—As to_(3) Consd. Sturla r. Freccia_ (1880), 
some other person to | sala tit Reh, ‘ 


the bishop; & that the only question for the con- ; 


5 App. Cas. 623. Refd. Reed v. Lamb (1860), 6 H. & N 
75: Neill». Devonshire (1882), 8 App. Cas. 135; Mercer 
vo. Denne, {1905] 2 Ch. 538. .48 to (4) Consd. Milne rv. 
Leisler (1862), 7 H. & N. 7386. d. Marianski v. Cairns 
(1852), 19 I. T. Ow 8. 2773) Rov. Colclough (1882), 15 
Cox, Ci. CG. 92. Generally, Mentd. Hutchinson v. Ferrier 
(1852), 19 L. FT. O. S. 176. 


.j—-See, gencrally, EVIDENCE. 








vi. Judgment. 

2180. Inquiry after judgment- -Scope of inquiry.] 
—In quare impedit, if the jury neglect to find 
whether the church be full, & of whose presentation, 
& whether six months are passed. Que: whether 
pltf, may have a writ to the sheriff to Inquire of 
these points ?--PoyNER ov. CHORLETON (1556), 


'Y Dyer, 185 a3 738 BR. 295. 


--—~ |-—(1) In a quare impedit, where | 


Annotation :- -Mentd. Mirchouse rv. Rennell (1833), 7 Bi. 
Coming from proper custody.|--Mrarn (Bp.) v. | : 


N.S. Qi 


Damages.| —Sec Nos. 2107, 2125, 2128, 2141, ante. 


Vil. Costs. 

2181. Right to costs- - Plaintiff.|-—Hoir v. HoL- 
LAND (1680), Skin. 25; 90 E.R. 15. 
2182. —~ Defendant --Judgment in case of non- 
sult.) -In quare impedit, deft. is not entitled to 
costs on a judgment. as in case of a non-suit.- - 
WYNDOWE @. CARLISLE (BP.) (1826), 3 Bing. 404 ; 
11 Moore, G. BP. 269; 4 LL. 5. OJ S.C. PL o112; 





| 130 Ie. KR. 6s. 


into articles of . 


‘ to institute.,—-(1) In 


were in favour of the right of the bishop who made | 
them, they are nevertheless admissible, provided | 


that. the statements are within the scope of the - 


inquiry in the writ. An original collation from 


wlnnatations :--—Refd. Mdwards +. Exeter, Bp. (1839), 7 
Scott, 6625; Cannon ec. Rimington (P852), 12 C. Bo od. 
2183. Liability for costs ---Defendant-—Exemption 

from costs.j— Quare impedit is within Civil Pro- 

cedure Act, 1883 (c. 42), 8s. 845 but that clause is 

over-ridden by the praviso in’ Prisons Act, 1835 

(c. 88). Which enables the ct.. or the Judge who 

tries the’ cause, to certify to exempt defts. from 

costs. 

Tenants in common of an advowson, one being 
a Protestant the other a Roman Catholic, the 
church being vacant, the former presented alone ; 
the ordinary refused to admit the clerk so presented, 
on the ground that the sole right of presentation 
was not. in the Protestant co-patron, &, after a 
lapse, collated :- -#Zeld : this was a proper case for 
a certificate under 1835 Act, to exempt defts. 
from costs. 

Semble: the ordinary was, under the circum- 
stances, an * eeclesiastical patron.” within the 
meaning of the proviso in’ the last-mentioned 
statute... Epwarkps rv. EXETER (Brp.) (13839), 6 
Bing. N.C. 1403 7 Scott. O79; OL. J.C. BP. 873 
4J.P. 605 8 Jur. 1000 50138 EB. R. 57. ¥ 
afnnotation :---Refd. Cannon r. Rimington (1952), 12C. B. 514. 


(b) Suif of duplex qucretla. 
2184. When remedy available— Refusal of bishop 
a proceeding by duplex 
querela by a clerk, presented to a benefice, against 
his diocesan for refusing him institution, it was 
alleged, in return to a monition with intimation, 
by the bishop, called upon to show a reasonable 
& lawful cause why the clerk should not be in- 
stituted, that the presentee was of unsound 


Parr V.—CLEerey. 


doctrine respecting the eficacy of the sacrament ' 


of baptism, inasinuch as he held in his ecxamina- 
tion that spiritual regeneration is not conferred 
in that sacrament —that infants are not made 
therein members of Chirst & children of God, 
contrary to the teaching of the Chureh of Kngland 
in her arts. & liturgy :--Held : baptismal regenera- 
tion is the doctrine of the Church of England, & 


infants immediately at baptism receive spiritual | 


regeneration, & the bishop had shown. sufticient 
cause why he should not institute the presente. 

(2) The space of 28 days, specified in’ Canon 
95 for a bishop to inquire into * the sufliciency & 
qualities of every minister after he hath been pre- 
sented unto him to be instituted into any bene- 
fice,’ is not an absolute limitation rendering an 
examination after that: period void. A. bishop is 
entitled to a reasonable time for sueh examina- 
tion. The canon is directory; there are no 
prohibitory words to confine a bishop to the space 
of 28 days. 

(3) ‘The form of proceeding by dupler querela is 
the only one which can afford a remedy to a clerk 
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grace —whereby they become members of Christ 
& inheritors of the kingdom of Heaven (SIR 
ILERBERT JENNER Fuar), 

(10) To the private views of individuals, how- 
ever eminent, To oam not. at liberty to attend. 
Their opinions can have no binding effect upon 
my judgment. So long as the Articles & the 
Services of the Church are reconcilable, & not 
only reconcilable, but) necessarily consistent, 1 
must construe them together. If a doctrine is 


.daid down in the baptismal & other services, & 
- In the rubries, all of which were confirmed by Act 


Ds, SST; 


aggrieved by a refusal of institution to a living | 


to which he has been duly presented (Sin PLER BERT 
JENNER ust). 

(4) It is a duty incumbent: on the bishop to 
take care that) he is satisfied of the sufliciency 
& qualities of the candidate for the benefice. 
not a mere right & privilege which the bishop 
possesses, it is a trust which he is bound to execute 
for the public benctit, &, if he have any doubt 
on the matter, it is his duty, according to the Canon 
30, to ascertain, “ upon due examination,” that, 
the party is worthy of the office. The bishop is 
not. precluded) from. commencing ov continuing 
the examination in question after the 28 days has 
elapsed (SIR HiekBeERT JENNER Fustr), 


Itis | 


(5) There are no words which say the bishop . 


shall not. after the 28 days examine. The meaning 
of the 28 days in Canon 95 Is (hat, until that 
number of days has expired after a tender of a 
presentation, a clerk cannot obtain a deaplee 
querela, but after that interval if a bishop refuse 
or delay the institution he may be called upon to 
assign the reason. As far as the bishop is con- 
cerned in the matter of the examination, the canon 
is directory, there are no prohibitory words to 
ceontine him to the particular space of 28 days, & 
it is contrary to reason that such an examination 
oe be so restricted (SIRO HeRsiEKT JENNER 
“UST). 

(6) Proceeding by Act on Petition is) neither 
convenient nor consistent with practice. The 
formal proceeding, by plea & proof, is not only 
the most proper mode, but it is the best calculated 
to bring the real question immediately belore the 
et. Pleadings in an Act on Petition, is vague & 
loose (SIR TIERBERT JENNER FUST), 

(7) Where the clerk has alleged that bis) pre- 
sentation was offered to the bishop, that the 
bishop delayed to institute him, though he was 
qualified by age, by ordination, by presencation, by 
an Offer to do all that he was required by law to 
do before he was instituted to that living, the 
onus probandi lies on the bishop to justify his 
Seley to institute him (Sik Hrekurrr JENNER 
“UST). 

(8) Primd facie the 39 Articles are the standard 
of doctrine (Sik HerBErT JENNER Fust). 

(9) The word regeneration does not mean & 
imply such a total change of character as to pre- 
clude persons baptised from ever or finally falling, 
but the word means such a change of station, 
character, & relation as places them in a new 
situation—frum children of wrath to children of 


of Parliament & adopted by convocation, T must 
look to that source for my guide, if the Articles 
are silent. on the point —& not indulge in faney, 
explaining it: by the opinions expressed by private 
individuals (Sino Tienperr JENNER Fustr) - 
GORHAM @ TExicrer (Bp.) (1810), 2 Rob. Heck 13 
Cripps’ Chureh Cas, 223 3; 7 Notes of Cases, 157 ; 
iB. T. OO. S. 2635 TI RO. S. 2272 18 Jur. 
Moore's Special Rep. 13 163 H.R. 
on appeal (1850), 7 Notes of Cases, 4138, 
subsequent proceedings, 15 Q. Be 625 sub 
23 sub none. 


a) 


1221 
a ie 
nom. Bap. MXever (Be.), LOC. B. EO 
GORHAM & Exrren (Be.), 5 loxech, 630. 

alnnotatians: ciate (lL) Refd. Mxeter, Bp. ve. Marshall (1868), 

1 3H... 17s Walah e Lincoln, Bp. (1874), J. RR. 4 
A. & K. 2425 Willin e, Oxford, Wp. (1877), 2 2. 102. 

Generally, Mentd. 2e Beloved Wilkes's Charity (1851), 

3 Mue. & G. 4103 Re Denison (18568), 27 LT. OL 8. 300 5 

Liddell». Westerfon, Liddell ¢. Beale (1857), 20 L.'T. O. 8. 

44; Heath», Burder (1862), 15 Moo, PLCC. by) Willianis 

*® Salisbury, Bp. (IS64), 2 Moo. PLC. C. oN. SS. 878; 

Sheppard ev. Bennett (Seeond st eta (1872), 1. KR. a 

Po. 387bs Martin  Mackonoehle (1879), 4 Q. B.D. 

697; Merriman ¢. Willams (1882), 7 App. Cas. 4a8t; 

Rov. West) Riding of Yorkshire County Council, [1906] 

2K. . 676, 

--- -- Whether alternative or concurrent.| - -Secc 
No. 2128, ante. 

2185. Whether suit tried by act on petition & 
answer —-Or by plea & proof.| -In the affidavit. to 
lead the monition in a suit of duplea quercela it 
was alleged that the promovent had been refused 
institution to a benefice by the bishop of the 
diocese on the ground of insufficiency of learning. 
On application on behalf of the bishop the ct. 
ordered that the suit should) be tried not by 
act on petition & answer, but by plen & proof, 
& that the promovent should) bring in’ his libel. 
The dibel of the promovent having been subse- 
quently brought in, a responsive plea was filed on 
behalf of the bishop, alleging in fact) that the 
promovent on applying to be instituted had been 
examined by direction of the bishop, & that 
the result of the examination had conscientiously 
satisfied the bishop that the promovent was non 
idoncus & minus sufficiens in literaturd. Mhere- 
upon the promovent applied to the Court to reject 
the responsive pleas //eld : the ct. would direct 
that the responsive plea be amended, & there 
should be on the face of the amended responsive 
plea such a statement of the gounds on which 
Institution was refused as would enable the ct., 
assuming the facts to be truc, to decide upon the 
validity of the objection taken to the promovent, 
& would enable the promovent to take issue on 
the truth of such facts, 

Where in a suit of duplex querela the bishop 


: justifies his refusal to institute on the ground that 


OP eee ee 


the promovent is minus sufficienn in literatura, 
it is for the et. to determine whether the standard 
up to which the bishop considers the ability of the 
promovent ought to come is such a standard as 
is required by law.—WILLIS ov. Oxrorp (Br.) 
(1877),2P. D. 192; 415. 2. 596, 

Appeal---To Judicial Committee of Privy Council.) 


— See No. L132, ante. 
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Sect. 4.—Palronaye of benefiecs: Sub-sect. 3, C. (ce) 
& (d); sub-sect. 4, A. (4) & (b), Be. & C. 
Sect. 6: Sub-secls. 1 & 2, A.] 


(c) Jus patronatus. 


2186. When remedy available.|—IELvis v. YORK 
(ARCHBP.), TAYLOR & BisHop (1619), Hob. 315; 
80 HK. OR. 4583; sub nom. HELLWAYES v. YORKE 
(ARCHBP.), W. Jo. 4. 

Annotations :--Retd. Ashby v. White (1703), 2 Ld. Raym. 
038. Mentd. Hemming v. Brabason (1660), O. Bridg. 1; 
Cornwallis v. Hood (1665), Cart. 333; Turner v. Sterling 
(1671), Freem. K. B. 153 Anon. (1681), Freem. K. 33. 
35; Symonds v. Cudmore (1691), 12 Mod. Rep. 32; 
jt. v. Chester, Bp. (1697), 1 Ld. Raym. 292; Reynoldson 
v. Blake & London, Bp. (1697), 1 Ld. Raym. 192; Machil 
®. Clerk (1702), 7 Mod. Rep. 18; Smith d. Dormer ». 
Parkhurst. (1738), Andr. 315; Taylor v. Horde (1757), 
1 Burr. 60; Apperley ». Hereford, Bp. (1833), 9 Bing. 


6813; Meath, Hp. ». Winchester (Marquess) (1836), 3 
Hell as © 183; Storie v. Winchester, Bp. (1850), 17 
Se e Uae 


2187. Effect of suit.) —Iivis v. YorR (ARCHBP.), 
Tayton & Biswor (1619), Hob. 315; 80 K. RR. 
ae sub nom. HeLLWAYES & YORKE (ARCHBP.), 

e 4 ©. 4. 

Annotations: -Refd. Ashby 7. White (1703), 2 Ld. Raym. 
058. Montd. Heminhig 2. Brabason (1660), O. Bridg. 13 
Cornwallis ° Hood (1665), Cart. $30 Turner 9, Sterling 
(1671), Freem. K. 1B. 143 Anon. (1681), Freem, K. 1B. 
435; Symonds v. Cudmore (1601), 12 Mod. Rep. 32; 
R.r, Chestor, Bp. (1697), 1 Ld. Rayan. 292: Reynoldson 
@. Blake & London, Bp. (1697), 1 Ld. Raym. 1925 Machil 
v. Clerk (1702), 7 Mod. Rep, 183 Smith d. Dormer #. 
Parkhurst (1738), Andr. 8153 Taylor o. Morde (1757), 1 
Burr. 60; Apperley 7. Hereford, Bp. (1833), 9 Bing. OST: 
Meath, Rp. v. Winchester (Marquess) (1836), 3 Bing. N.C. 
183; Storio vy. Winchester, Bp. (1850), 17 C. BB. 653. 


(qd) Mundumus. 

Whether granted-- -Action of quare impedit avail- 
rig aaag? CROWN PRACTICE, Vol. XAVI., pp. 299, 
300, Nos. 1126-1131. 

—-—- At instance of party claiming right to 
present --To enforce inspection of bishop’s register 
of presentations.|—Sce No. 210, ante. 


Sun-seeTr., 1.--LAPSt, 
A. To Bishop. 
(a) Zo General. 

2188. When patronage lapses.|— -Batrhn & Writs 
ie CASE (1572), Dal, S23 Rast. 5825; 1238 KB. RR. 
sation : -Refd. Mirchouse v. Rennell (1833), 1 Cl & Fin. 

a . 


am a eee es 


2189. - ----- Effect of feigned action of quare 7 


impedit.|—Brickieab vt. York (Arcupp.) (1617), | and 


Liob. 197; SO. R. 344, 


traolations :—-Mentd. Cole ec. Tawkins (1717), 1 Stra. 2h) 
dtrving v. Peters (1790), 3 Term Rep. 685. 


2190. -——— Election of canon by dean & chapter — 
— Whether within rules.|—CiuicHuester (Bp.) tv. . 


JIARWARD & WEBBER, No. 186, ale. 

2191. --—-- Bishop restrained pending litigation 
as to right of next presentation.;—NiIcnotsun =v. 
Knarvr, No, 2076, ante. 

-—---- From what date time runs.j—Sce Sect. 4, 
sub-sect. 4, A. (b), post. 

2192. Effect of collating by lapse —Right of 
bishop to reject patron’s olerk.}—The bishop, after 
collating by lapse, & before induction, may refuse 


to admit the patron's presentee—ANON, (1588), | 


83 Dyer, 277 a3 73 I. R. 610. 


2193. Death of bishop.-.Whether presentation : 
by lapse in bishop’s executor or in Crown.}]—Con- | 


MENDAM Cask, Corr & GLOVER t COVENTRY & 


emeseemOs Pe wee iat eerie: ae TP meena eee Se a = ten ee cen 
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PART V. SECT. 4, SUB-SECT. 3.—-C. (c). 


ECCLESIASTICAL Law. 


LICHFIELD (Brv.) (1617), Lob. 140 ; Moore, K.B. 

808; 80 E. R. 290; sub nom. CoLt v. GLOVER, 

1 Roll. Rep. 451; sub nom. Coxit’s CAsE, Jenk. 

300, Ex. Ch. 

Annotations :—Reid. Edes v. Oxford, Bp. (1667), Vaugh. 18 ; 
R. v. Worcester, Bp., Jervason & ey (1670) 1 Mod. 
Rep. 276; R. v. London, Bp. (1694), Comb. 3006; Rey- 
noldson v. Blake (1697), 1 Ld. Raym. 192; Wolferstan 
v. Lincoln, Bp. (1763), 2 Wils. 174; Mirehouse v. Rennecil 
(1833), 1 Cl. & ‘Fin. 527; Rumsey v. Nicholl (1877), 2 
G P.D.179. Mentd. Manby vr. Scott (1662), O. Bridg. 
229; Thomas ». Sorrell (1673), Freem. K. B. 85 ; Shatter 
¢. Friend (1690), 1 Show. 172; Hornbee, Williamson, 
Smith & Stone's Pctn. (1691), Freem. K. B. 331; Harcourt 
». Fox (1693), 4 Mod. Rep. 167; Owen v. Saunders (1697), 
1 Ld. Raym. 158; Cole ©. Hawkins (1717), 1 Stra. 21; 
Thornby v. Fleetwood (1720), 1 Stra. 318; Bellamy v. 
Burrow (1735), Cas. temp. Talb. 97; Roe d. Berkeley v. 
York, Archbp. (1805), Kast, 86; Denn d. Nowell v. 
Roake (1826), 5 B. & C. 720; He Gibbs (1845), 5 L. T. O. 8. 
475; Osgood v, Nelson (1869), 10 B. & 8S. 119; Robarts 
v. London Corpn, (1882), 30 W. RK. 637. 

2194. Contract not to exercise right of presenta- 
tlon— Whether binding.] —CoMMENDAM CASE, CoLr 
& GLOVER v. COVENTRY & LICHFIELD (Bp.) (1617), 
Lflob. 140; Moore, K. B. 898; 80 E. BR. 290; sub 
nom. COLT v. GLOVER, 1 Roll. Rep. 451; sub nom. 
CoLtT’s CASE, Jenk, 300, Kx. Ch. 

Annotations :—Reld. ides v. Oxford, Bp. (1667), Vaugh. 18 5 
It. v. Worcester, Bp., Jervason & Hinkley (1670), 1 Mod. 
Rep. 276; R. vw London, Bp. (1694), Comb. 300; Rey- 
noldson v. Klake (1697), 1 Ld. Rayi. 192; Wolferstan 
v. Lincoln, Bp. (1763), 2 Wils. 174; Mirchouse v. Rennell 

,1 C) & Fin. 5273; Rumsey vr, Nicholl (1877), 2 

. 1.179. Mentd. Manby vr. Scott (1662), O. Bridg. 
229; Thomas v. Sorrell (1673), Freem. EK. B. 85; Shatter 
vw. Friend (1690), 1 Show. 172; Hornhee, Williamson, 
Smith & Stone’s Petn. (1691), Freem. K. B. 3315 Harcourt 
, Fox (1693), 4 Mod. Rep. 167 ; Owen v. Saunders (1697), 
1 Ld. Raym. 158; Cole v. Hawkins (1717), Lb Stra. 21; 
Nhornby rv. Fleetwood (1720), 1 Stra. 318; Bellamy v. 
Burrow (1735), Cus. temp. Talb. 97; Roe d. Berkeley v. 
York, Archbp. (1805), 6 East, 86; Denn d. Nowell t. 
Rowke (1826), 6 BL XC. 7203 Pe Gibbs (1845), 5. T. 0. S. 
4753 Oagood rv. Nelson (1869), 10 B. & 8S. 119; Robarts 
v. London Corpn. (15382), 30 W. BR. 637. 

2195. When patron may present notwithstanding 
lapse.| —ANON. (1503), Keil. 50; 72 Is. R. 208. 
Annotalion --—Refd. Colt & Glover tv. Coventry & Lichfield, 

Bp. (1616), Hob. 140. 


—— To Archbishop.]—Sve No. 2211, post. 


(b) Computation of Time. 


2196. How calculated—Action of quare impedit 
pending.|— Buswit's Case, No. 2107, ane. 

2197. -——— Calendar months or number of days. | 
~-The six months in presenting to a benefice shall 
be estimated by calendar months, & not: by the 
number of dayvs.--CATESBY tv. PETERBOROUGH 
(Bre.) & Baker (1606), Cro. Jac. 141; 79 EE. lh. 
123; sub nom. CATESBY’S Caseé, 6 Co. Rep. U1 b ; 
nom. BAKER & PErerRBoROoUGH (BP.) tv. 
CATESBY, Yelv. 1003 sub nom. ANON., Jenk. 282 ; 
affd., on appeal, sub nom, PETERBOROUGH (BP.) 
vt. CATESBY (1607), Cro. Jac. 168. 
wlnnotations :-—-Distd. Crooke tr. MeTavish (1823), 1 Bing. 

307.3 Bruner t. Moore, (1904) 1 Ch. 305. d. Cornwallis 

vr. Hood (1665), Cart. 33. Mentd. Thoracton c. Savill 

(1622), Palm. $06, 

2198. Exclusion of day of vacancy.|— 
CORNWALLIS v. Hoop (1665), Cart. 33; 12f E.R. 
SOG. 

2199. Whether notice necessary before time 
begins to run— Avoidance by resignation.!—ANON. 
(1503), Keil. 495; 72 E.R. 207. 

2200. -——- Avoidance by refusal of bishop to 
present---On ground that presentee unlearned.|— 
Anon. (1508), Keil. 495° 72 BH. RR. 207. 

2201. - - . ---— —--.J-—If a. benefice be in 
Wales, & the clerk does not understand Welsh, 
the bishop may refuse him, but he must give notice 





el Ce eel 





ro Pees 





3186 i. When remedy available.}—If the chureh wero Htigious the bishop himself should issue the writ ‘jus patronalus.” 


—MEREDITH ¢. LIMERICK (UP.) (1863), 14 Ir. Jur. 246.—IR. 


Part V.—CLERGY. 


of it to the patron.—ALBANY v. Str. ASAPH (BP.) 
ee Cro. Eliz. 119; 1 Leon. 31; 78° HK. RR. 


Annotations :--——Consd. Abergavenny (Marquis) r. Llandaff 
(Bp.) (1888), 20 Y. B. D. 460. fd. Hele r. Excter, A 
sO} yl AA d. Hele r. Exeter, Bp 





2202. —— ——.]—EXeTer (BP.) v. HELE, 
No. 2156, ante. 
2203. —— On ground that presentee 





a (Br.) v. HELE, No. 2156, 
anic. 

2204. ———- -—— On ground that presentee guilty 
of public crime.}.—ANON. (1503), Keil. 50; 72 
i... 208. 
uaatlon :—Mentd. Lane v. Cotton (1701), 12 Mod. Rep. 


2205. Avoidance by cession-—- Acceptance of 
benefice.|—(1) Before 21 Hen. 8, c. 13, if one who 
had a benefice with cure accepted another with 
cure, the first was void, not by the common law, 
but by the constitution of the Pope, &, therefore, 
no lapse incurred without notice ; yet the patron 
might take notice & present, if he would. Since 
21 Hen. 8, c. 13, if the first benelice be of the 
value of £8, the patron at his peril ought to take 
notice of it, & present. 

(2) The King may grant a dispensation to hold 
a church in commendam without the archbishop, 
for 25 len. 8, c. 21, does not restrain his common 
law authority.—IIOLLAND’s Casm (1597), 4 Co. 
liep. 75a; Moore, K. B. 542; Cro. Eliz. 601 ; 





76 i. R. 1047; sub nom. ARMIGER v. LLIOLLAND, | 


Cro. Eliz. 542. 

Annotations -— 1s to (1) Folld. Apperley vr. Hereford, Bp. 
(1833), 9 Bing. 681. Consd. Alston v. Atlay (1837), 7 
Ad. & El. 289. Refd. Dodson tv. Lynn (1637), Cro. Car. 
475; it. uv. London, Bp, (1639), W. Jo. 4043 5) Pridgeon’s 
Case (1677), Freem. K. B. 241: Bethoum v. Gregg (1834), 
10 Bing. 352. Mentd. Wolferstan r. Lincoln, Bp. (1763), 
2 Wiles. 174. Generally, Mentd. Smiths’ Case (1613), 
10 Co. Rep. 135 b; Colt. & Glover ve. Coventry & Lichfield, 
Bp. (1616), Hob. 140; R. ov. Canterbury, Archbp. (1634), 
Cro. Car. 354; Swift «. Heirs (1639), Mareh, 31: Yates 
vt. Dryden (1640), Cru. Car. 580; KR. e. London, Bp. 
(1694), Comb, 300, 

-~—.|—It. 


2206. ot ee eee 
(ARCHBP.), No. 2421, post. 
2 |—The day of the date of 


CANTERBURY 





Vv. 





ed 
e 





the deed of grant in the count coming under a ,; 


vidclicct, & being never taken notice of again 
in any part of the pleadings, is totally immaterial, 
& so pitf. has shown a good title; & the church 
is so void upon institution to the second living, 
that the patron may present immediately there- 
upon if he pleases; but the bishop has no right 
tu collate by lapse without giving notice; 4, 
therefore, we unanimously give judgment for pltf. 
(per CUR.).— WOLFERSTAN t. LINCOLN (Br.) (1763), 
2 Wills. 171; 95 E.R. 750. 

alnnotation :—Refd. Alston vr. Atluy (1837), 7 Ad. & El. 259. 








2208. —— «}-- ALSTON v. ATLAY, No. 
20959, ante. 
2209. —--—- Avoidance by deprivation.)-—If the 


incuinbent be deprived for not subscribing the 
articles, the ordinary must give personal notice 
to the patron. <A notification publicly read in 
the chureh, & fixed to the doors there, is not 
sufficient. In the intimation of such deprivation 
he should be called late incumbent, & shown to be 
such person as is bound to subscribe within the 
statute.—Bacon v. CARLISLE (Bp.) (1570), 3 
Dyer, 340 a; 73 KE. RR. 778. 

2210. —— -———.]-—-GREEN'S Cask, 
ante. 


ea ee ee ee eee nm ee ote ee 


PART V. SECT. 5, SUB-SECT. 2.-~A. . in holy orders, to indemnify W., who 
claimed the right of presentation to a 
ainat the costs of a Htigation 
to ertablish that right, pruvided that 


yr. Litigation tu establish right of , 
preacntation—Clerk to ti 


mnif living, 
cluimant.}~—A contract by T., u clere 


No. 16354, | 
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B. To Archbishop. 

2211. When patron may present notwithstanding 
lapse.]|—BooTen v. ROCHESTER (Br.) (1618), Mut. 
24; 123 I. R. 1074. 

—--— To bishop.]—Scee No, 2105, are. 

2212. Computation of  time.]—CatTEsby 
PETERBOROUGH (Bp.) & BAKER, No. 2107, ade. 


C. To Crown. 
See Part I11., Sect. 3, sub-seet. 2, ave. 


Vv. 


Sect. 5.— SIMONY. 
SupB-s/eer. 1.---IN GiNneRAL 

2213. Whether offence at common law.| —OLD- 
BURY vt. GREGORY, GREGORY vt, OLDBURY (1609), 
Moore, K. 13. 564; 72 BK. OR. 76), 
Annotation + Refd. Collins o. Blantern (1767), 2 Wils. oa. 

2214. False declaration of simony .-Whether 
proceedings maintainable -For perjury - Before 
defendant found guilty of simony.|--- Rt. v. Lewis 
(1717), 1 Stra. 705 03 1. R. 800. 

—-----—- Under Clergy Discipline Act, 1892 
(c. 32).| —Sce No. 1573, ante. 





ee He 


SuR-sEcT. 2.—WHAT AMOUNTS ‘TO SIMONY. 
A. Agreements as to Newt Presentation, 
2215. General rule.]|—ANON. (1627), Godb. 300 ; 


-O8 K. OR. 230. 


t 2216. Agreement when benefice vacant -By 

Stranger.|---Sreeuens v. WALL (1509), Ben, 102; 

$3 Dver, 282 b3; 123 BW. OR. 28h, 

wtnnotations :- Mentd. Brokesby vr. Wickham & Lineolit, 
Bp. (1588) § Leon, 1675 Comendams Case, Woodley 
vw Exeter, bp. & Mannering (1624), Win. 04. Wolferstan 
® Lincoln, Bp. (1763), 2 Wilk. 17430 Mirehouse 7. Keunell 


(1832), 8 Bing. 400. 


2217. -- - + | --AGARD t. PRTERBOROUGH 
(Br.) (1569), P And. [3 128 Ie. Re 320. 

2218, ---- - ——--.J--ANON. (1569), Jenk, 230; 
1465 Jo. Wk. 160. 
Annotations: WMentd. Wolferstan « Lineoln, Bp. (1763), 

2 Wilk. 1745 Mirchouse eo. Rennelh (US32), & bing. 100. 


2219. _< 2 - 4] . ANON, (1572), Ben. Si + 
P25 Wa. WR. 205. 
2220. - - Clerk not privy.|--(1) If a 


stranger contract with a patron for the prant of 
a presentation after the church is void, & present. 
a person not privy to the contract, the grant is 
void, as being of a chose in action; but the 
presentee shall not therefore be considered wa 


—usurper, but as a simoniacua promotus, because 


he is presented in pursuance of a corrupt contract. 
(2) The sentence of a spiritual ct. in simony is 


_to be taken as true, though in its consequences 


it divests ube incumbent of his frechold. -- BAKER 

t Rogers (1600), Moore, K. B. ¥143 Cro. Ssliz. 

788%: 72 16. RR. 90%: sub nom. Routers v. BAKER, 

cifed in Moore, Ky 43. at p. 755. 

Annotations: - 18 to (1) Consd. Fox 1. Cherter, Hp. (1824), 
YA. 635. ta to (2) Refd. St. David's, Bp. Lucy 
(i6y9), Lo salk. 131; Martin v. Muackonochie (1875), 3 

2B On 703 Lee, Flack, (2806) P2158, Ceneraliy, 
entd. Freer. Burgoyne (1424), 2 ll. N.S. 65; Whish & 

Woolatt cr. Hesse (1531), 3 Hag. Kee, 699. 

2221. —--— ——J—(1) If a father, the 
ehurch being void, contract with the grantee of 
the next presentation to permit the grantor to 
present his son, & the son be presented accordingly, 





\W., in case of success, should present 
T'. to the living, is a corrupt agreement, 
& cangol be enforced. —-LITYLEDALE YP. 
TUUMPBON (1579), 4 L. LK. ir. 43.—IR, 
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Seel. 5. —Simmy: Sub-seel, 2, Ay By Cy D. & Ee) 


he is simoniace promolus, although the son be not 
privy to the corrupt agreement. 

(2) A person presented by simony can never 
hold the same benefice again.-- BootH v. POTTER 
(1620), Cro. Jac. 533 5; 79 KH. HR. 457. 

2222. Clerk subsequently privy.|-—SmiTu  v. 
SH ERBONE (1509), Moore, K. B. 0163; 72 In. 1h. 
QV. 


“Annotation + -Ae to (1) Refd. Barret v. Glubb (1776), 2 
Win. BI. 1052. 


2228. Clerk not privy.|—BAkrEn v. Roagisrs, No. : 
| Jdnnolations :-—Consd. Greenwood rv. London, Bp. (1814), 


2220, ante. 


2224, —-—--.J--If a presentation to a benefice | 


with cure be made for money, fee, reward, or other 


| 
| 
| 


ECCLESIASTICAL LAW. 


3 Bli. N. S. 123; 1 Dow. & Cl. 416; 130 Kk. 1 

1180, H. L. 3. revsg. (1824), 2 B. & C. 635. 

Annotations :-—Reid. Gully v. Exeter, Bp. (1828), 2 Moo. 
& 2.105; Alston v, Atluy (1837), 7 Ad. & El. 289; Walsh 
v. Lincoln, Bp. (1875), L. R. 10 C. P. 518. Mentd. Spiers 
vw. Hunt, 11908) 1 K. B. 720. 


2234. Grant of advowson—-To grantee’s know- 
ledge—Clerk not privy.|—On the purchase of an 


| advowson in fee, the incumbent being in extremis, 


| but without any privity of the clerk, the next 


| 


profit, the presentation, admission, & induction, | 


are void, although he who is presented knew 
nothing of it.- HurciNson’s Case (1613), 12 
Co. Rep. 1013 77 HK. RR. 1376, 

2225. porn es 


in the King’s gift, & he present the incumbent 5 


for simony may be committed without the patron's - ae 
_ or ecclesiastical censures for any offences contrary 


privity. 

(2) A corrupt contract for procuring aw presenta- 
lion to a benefice, although neither patron nor 
Incumbent be privy to it is simony. BAWDEROCK 
ie iia (1033), Cro. Car. 3305 70 Ja RR. 


Annotation iy, Meneralty, Mentd. Loyd vr. Williams (1771), 


2226. -.---. --.} It, 
Sid. $205 82 90. BR. 1L37. 

2227. - - .[--R. vw Norwien (Br.), Pape & 
Bovanron (1602), 3 Lev. 337; 83 de, R. 718. 

——— Incumbent in extremis.|-—- See Sub-seet. 2, 
C., post, 

~ ~- Benefice vacant.]-- See Nos. 2216 

2228. Mortgage. | 
Freem. Ch. 87 5 22 


e 
9 oman 


vv Trhussen (1607), 1 


2221, ante. 
THEexron tv. Berrs (1683), 
Ie. R. 1075, 


£ Agreements to which Patron not Privy. 


Patron not privy.|—(1) A donative . we : ‘i 
is within 31 Kliz., «. 6, against simony although | cite any of his suffragan bishops to appcar in any 


presentation is not void, as being upon a simoniacal 
contract.—BARRET v. GLUBB (1776), 2 Wm. BL. 
1052; Dick. 516; 96 EK. R. 619. 


1 Marsh. 292; Fox v. Chester, Bp. (1829), 6 Bing. 1. 
Refd. Fictcher v. Sondes (1826), 3 Bing. 501. 


D. Resignation Bonds. 


Resignation of benefices generally, sce Sect. 11, 
sub-sect. 1, B., post. 
2235. General rule.]—-(1) An archbishop may 


part of his province before either him, or his 
vicar general, & punish them with deprivation 


to their office as bishops, or for a neglect of any 
part. of their duty as bishops, but not for any thing 


. done by them as visitors. 


(2) Simony, though it relates to a living he 


_ holds in commendam or forgery is contrary to a 
man's duty as bishop. 


_ admitting 


2229. Corrupt agreement -With patron's wife.] | 


- ss v. NoRWICHL (Be.), Coun & SAKER, No. 1913, 
ante, 

2280. .- ----.|---Simony is worse than felony, it is 
wn enormous offence ; 
present one to a benefice, allhough it: be not paid 
to the patron, neither had he any knowledge of it, 
yet. the incumbent for this shall be avoided. & the 
patron also shall lose his presentment, pro hae vice 
(Conn, C.J.)-—-Boyver v. HGH COMMISSION COURT 
(1014), 2 Bulst. 182; 80 Bb. Re 1052, 

Annotation: Refd. Lee ec. Flack, (1S96] PL 138, 

22381. --—-.|--RK. rv. CHICHESTER (Br.) (1687), 
Lut. 1000; 125 BE. . 606. 

-—--- Both clerk & patron § ignorant.;—-Sce 
Nos. 2225, 2220, ante. 


) 


od 


C. Ayreements when Inevanbent in ertremia. 


2232. Grant of next presentation.]: —The grant. of 
the next avoidance fur money when the parson 
was sick in his bed ready to die is simony, for the 
statute Is, if the contract be made direetly, or 
indirectly by any way or means (LluTron, J.).—-- 
SHELDON tv. Brer (1623), Win. 633; 124 E.R. o4. 
-lnnatationa -—-Refd. Barret ¢. GQlubb (1776), 2. Wim. BL 

M5625 Fox ¢. Chester, Bp. cis’), 2 Bo & CC. 635. 

2233. - -- - Both parties knowing facts —Clerk 
not privy.j --The sale of a next presentation, the 
incumbent. being in cartremis, within the knowledge 
wf both contracting parties, but without. the 
privity or with a view to the nomination of the 
particular clerk, is not) void on the ground of 
simony.— Fox tv. CikstTER (Br.) (1829), 6 Bing. 1; 


Wf anoney be paid for to | 


(3) It is the duty of a bishop to tender the oaths 
upon an ordination. —— 
(4) A contract to resign a benefice is simoniacal. 
(5) Selling a curacy, & taking money for 
persons into orders, is simony.- - 
Sr. Davip’s (Brp.) tv Lucy (1690), 12) Mod. Rep. 
2373 Carth, 4813; Holt, IN. B. 65150 1 Ld. Raym. 
147, 53M: L Salk. P3845 OL BK. R. 1205 sub nom. 
ST. Davip's (Bre.) Case, 3 Salk. 903 sub nom. 
CukstieR's (Bre.) Case, 5 Mod. Rep. 4383 5 sub nom. 
Lucy v. St. Davin's (Br.), Brod. & F. 332, 
Annotations :- ~1s to (1) Consd. Ie York (Deun) (1841), 2 
Y. B. 1. Rofd. MeGeath v. Geraghty (1866), 15 W. R. 
127; Boyd vr. Phillpotts (i874), L. Re 4 A. & KH. 2097; 
Combe e. Dela Bere (A881), 6 P. 1D. 157 5) Read v. Canter- 
bury, Archbp. (IS88), 4 T. Lb. R. Til; Read ro Lincoln 
Bp. (1889), 14 BP. oD. 885 Ro. Tristram, (100271 K. B.S 16. 
Generally, Mentd. Mayo & Parson's Case (1720), 1 Stra. 
301: Middleton a. Crofts (£7386), 2 AtK. G90; Ror. Canter- 
bury, Archbp. (1X#S8), TE Q. B. 488: Marsden cr. Wardle 
(1841), 2 W.R, 409: Shepherd «. Payne (1863). 0 Jur. 
N.8. 35: Blane cr. Geraghty (1866), 15 W. OR. 1333) Be 
Now Parish of Haigh with Aspull, (W919) BP. 18s, 
2236. ---—.!— General bond for resignation of 


‘a benetice, good. 


 stnenatationa s---N.F. 
Co 


My Lord Coke's notion is not law, where he 
says, that since the bonds are good, there shall 
be no averment of simony upon it (POWELL, J.).— 
ANON, (L701), 12 Mod. Rep, 5013; 88 H.R. 1179. 

2237. ——..} - HAIL.iaRD rv. STAPLETUN (1701), 
1 Kq. Cas. Abr. 86; 21 E.R. S08, 

Grey t. Hesketh (1755), Amb, 
. Fletcher v. Sondes (1826), 3 Bing. 501, 

2238. .j°~ Resignation bonds are allowable. 
-- TURNER vt. HAWKINS (1718), Fortes. Kep. 3ol ; 
02 16. K. 886. 

2239. & -Though bonds of resignation are 
not prohibited by law, yet if they are made use of 
to extort money from the Incumbent, or to turn 
him out fur any thing but i] behavieur, or hn- 
morality, equity will grant an injunction against 
him. -- HAWKINS vr. TURNER (1710), Prec. Ch. 513 ; 
24 E.R. 230. 

2240. ———.}— PEELE r. CARLISLE (IEARL) (1719), 
1 Stra. 227; 08 E.R. 487. 


263. 








_elanufation ~—Folld. Peele r. Capel (1722), 1 Stra. 534. 


2241. ———.} --CIREY t. No. 2052, 
ante. 


2242. Conditioned to resign on special event— 


JIESKETH, 


Part V.—CLERGyY. 


When relative qualified.|—-A bond by an incum- - 
bent, conditioned to resign the benefice upon : 


request, when the patron's son shall be of canonical 

age, is not simony.—LAWRENCE v. JOHNS (1611), 

Cro. Jac. 274; 79 KE. R. 235. 

Annotations :-—-Apld. Babington rt. Wood (1630), Cro. Car. 
180. - Newman vr. Newnan (1815), 4M. & S. 66; 
Fletcher r. Sondes (1826), 3 Bing. 501. Mentd. General 
Estates Co. vr. Beaver, [1914] 3 K. B. 91s. 
2243. o)—PEELE v. CAPEL (1722), 1 

Stra. 534; 93 EK. R. 683, L. C. 

innotation :-—Refd, Fletcher r. Sondes (1826), 3 Bing. 501. 
2244. -j}--Qu.: whether a bond of 

resignation with condition to reside, to resign for 














the patron’s son to be presented, & to keep the . 
premises on the living in repair, be not. good in law. | 


—PARTRIDGE v. WHISTON (1791), 4 Term Rep. 
3503; 100 K. R. 1063. 
Annotation :-—Refd. Fictcher r. Sondes (1826), 3 Bing. 501. 
2245. —-- - J—A bond, reciting that the 
patron of a rectory had, by an instrument. of the 
same date, presented an Incumbent, & that he 
had agreed to resign upon request of the patron, 
or the owners of the advowson for the time being, 
for the purpose of enabling him or them to present 
one of the two younger brothers of the patron, 
when capable of holding :—- Held : such a bond was 
simoniacal & void, on the ground that) such an 
agreement was a benefit to the patron, & contrary 
to 31 Eliz., c. 6, & the common law. - FLETCHER 
v SONDES (LORD) (1827), 3° Bing. 501; 1) Bli. 
N. S. 144; 180 EE. RR. 606, HL. 1. ; 





K. & Ald. 835. 

Annotations: Refd. Yoo rv. Fletcher (1825), 2 Man, & Ky. 
K. £8. 206. Mentd. Robertson er. Macdougall (1828), 
SCL & P2459: Roe, O'Brien (1898), 7 State Tr N.S. bb: 
Egerton rr. Brownlow (18453), 4 H. Lb. Cas. bs Wallon er. 
Tucker (1880), 450 J. DP. 2: Addis tt Gratnaphone Co., 
[1909] A.C. PSS, 

Compare No. 2269, post. 

2246. —-- - On non-residence.| — Hiniwiarp 
STAPLETON (1701), 1 Ky. Cas. Abr. $635 21 B. OR. 
SYS. 
alnnotations -—NLB. Grey or. Hesketh (144), Amb, 

Consd. Fletcher ¢. Sondes (1826), 3 Bing. 501, 

2247. - - — .]---A bond, given by an ineum- 
bent to the patron, on presentation, to reside on 
the living, or to resign if he did not. return to it 
after notice, & also not to commit waste, ete. 
on the parsonage house, is good. In such a case 
a Jicence to the incumbent to absent himself from 
the living may be revoked. BAGSHAW v. BOSSLEY 
(1790). 4 Term Rep. 78, 100 I, R. 808, 

Annotation « Dbtd. Fletcher r, Sondes (1826), 3 Bing. 501, 


2G 





268, 





2248. -— - If waste committed.’ Bacdsuaw r. 
BossLey, No. 2217, antes 
2249. Cunditioned to resign on _ request.: 


Pascal vr. CLARK (1617), Noy, 223 74 He. WR. 902. 
2250. --- —.j-—A bond given in consideration of 
being promoted to a benefice, conditioned to resign 
it on request, is not simony.- - BABINGTON ¢. Woop 
(1630), Cro. Car. 1805, 78 EB. OR. 757; sub nom. 


Bl awrreaermeae oa UWVeaceen Pkaat Pt 


CINK es. eee FTI tr. Casas viasaey L Stra, 227; 
Fleteher r. Sondes (1827), 1 BIL N.S. 1d 
2251. — —--.|— DURSTON v. SANDS (1686), 2 


Cas. in Ch. 186; 2 Rep. Ch. 308; 1 Vern. 411; 
22 EK. RK. O04. 
Annotation :- Befd. Pecle r. Cariiol (1719), 1 stra. 227. 


2252. .- - -.'!-—-BABINGTON 1. Woop (1629), W. 
Jo. 220; 82 E.R. 117. 
Annotation: -Refd. Gioldham or. Edwards (1855), of 
ju. Jo 0. POG. 
”» 


(1708), 





2253. - - —STEEPER v. CARVER 
Ky. Cas. Abr. 183; 22 E.R. 157. 
2254. -}—-Where a clerk, previous to his 
being presented to a living, gives his patron a 
mf bond of resignation upon request, such 





revsq. S.C. 
sub nom. SONDES (LORD) v FLETCHER (1822), 3 | 


VW! 


ee _—= 


—_— 


det it to a tenant for a certain period. 


397 


bond is gool; & if unattended with any illegal 

circumstance, which, if it exists, must be plainly 

alleged, & fully proved, the ordinary cannot 
refuse admission to the clerk so presented.— 

LONDON (Be.) ev. Fryrcnk (1788), 2 Bro. Part. 

Cas. 2115 1 Kast, 487; Cunningham's Law of 

Simony p.523 1 1. R. 892, IL. I. 

‘Annotations :--Consd. Bagshaw ve. Bossley (1790), & Term 
Rep. 78: Legh vr, Lewis (i801), bE Kast, 391: Fletcher v,. 
Sondes (1827), EP BUN. 14d, - Partridge. Whiston 
(1791), 4 Term Rep, 359; Dashwood e. Peyton (1811), 
18 Ves. 27; Nowman vr. Newman (1815) 4 Mo & 8. 662 
Egerton r. Brownlow (£853), 4 H. L. Cas, tl. Mentd. 
Glyn tT. Soares (P8385), PY. & OC. Ex. 6445 Thomas ¢. 
Tyler (1838), 3 OY. & CO. Ex. 2555 Teving ¢. Thompson 
(1839), 9 Sim. 173 Kerr er. Rew (E810), & My. & Cr, 150s 
Portugal (Queen) . Glyn (840), 7 Cl & Fin. 466. 
2255. Effect of Clergy Resignation Bonds Act, 

1828 (c. 94)—Bond given after presentation. - - 

STRICKLAND v. JvieNns (1886), 2 'I. 1. Re 788, 


——— =. 


Li, Other Cases. 
2256. Agreement by clerk to pay - Annuity-—To 
, late incumbent’s son.| —BAkeR vo MoUNKORD 
| (1605), Noy, 142; 74 E.R. 1105. 

2257. Money---On being presented to 
donative.| —A promise to pay a sum of money in 
consideration that pltf. would) procure deft. to be 

presented & instituted to a donative, is) void. -- 
MACKALLER bv. Toppirick (1683), Cro. Car, 337, 
353, 8615 79 E.R. 80d, O10, O15. 

2258. -—-- + --- On being employed as curate.| 
-- Sp. DavVip'’s (Be.) o Lucey, No. 2235, ante. 

2259. —- - - - Parsonage let by patron incum- 
bent —Agreement by incoming incumbent to pay 
over rent to patron.| —PItUf.. who was incumbent. 

"& patron of a living, put. the rectory into repair, 
&, with the sanction of the bishop of the diocese, 
Before the 
termination of the tenancy pltf. resigned the living, 
& presented deft. thereto, The presentation was 
made upon an understanding & agreement between 
pltf., & deft. that. deft. should, in consideration of 
having received the benefit. of such repairs, hand 
over to pltf. any rent which he should) receive in 
respect. of the tenancy between the date of the 
presentation & the termination of the tenancy : 
Held: ite was a simoniacal agreement, & therefore 


_—— — 


void under St Eliz... e@. 0.) Mossi oo. KILL 
(1881), 501. 5.Q. 8B. 300; bE. T. bio; 20 We RR. 
aT Ase 


slnnotation : Mentd. Calthorpe eo MeOsecar, [1023] 2 KK, 1, 
a7. 

22680. Agreement for simoniacal presentation not 
acted on.| WINCHCOMBE 1. WINCHESTER (Br) & 
PULLESTON (1616), lob. 165 3° 40 1. RR. ais. 
etnnotations: Refd. Proc id. Watson r. Fletcher (1828), 6 

a J. OM. K.W, 282, entd. Ii. r. St. Nicholas, [pawich 

(1759), “ess. Cas, KK. O1. 999s Alston er, Atlay (1857), 7 

Ad. & Bl. 289, 

2261. -In debt for penalties under 3] 
Eliz., c. 6, for a simoniacal contract to present, the 
declaration alleged a contract by the clerk to buy 
the advowson, if he were presented to the living, 
& a presentation In pursuance of such contract : 
Held: proof of presentation was essential to the 
action, & for that purpose it was not enough to 
show that deft. prepared a presentation & tendered 
it to the bishop’s secretary, but which never was 


' 
- 
| 


(in fact used or acted upon, the clerk having been 


, afterwards 


—— 


0 ee ee mee 


instituted on his own petition as 
equitable owner of the advowson.) GREENWOOD 
tr, Woonstam (1541), 2 Mood. & RR. 303. 

Bt AN ‘i Mentd. Walsh rv. Laimeota, Ip. (2875), B12, 

Tone need) 

2262. Agreement to procure presentation In 
consideration of marriage.| A covenant to) pro- 
cure another to be presented, ete., to a benefice 
upon the next avoidance, in) consideration of 
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Sect. 56.—Simony: Sub-sect. 2, E.; sub-sect. 3.) 


marriage, is simoniacal & void.—BYRTF v. MAN- 

NING (1635), Cro. Car. 425; 79 Ih. It. O70. 

Amiel :--Mentd. Wutchins v. Player (1663), O. Bridg. | 
272. 


2263. Sale of advowson —Living unlawfully held | 
—-By presentee of usurper.|—WALKER v. LIAMER- | 
BLY, No. 206), ante. 

2264. --—- Agreement for payment by vendor of | 
interest on purchase-money—Until vacancy— | 
Vendor’s son incumbent but not privy.|--Swiet : 
» Mrerepiri, No. 2105, ante. | 

2265. Taking money for admitting persons into | 
ilrpaer —Sr. Davin’s (Bp.) v. Lucy, No. 2235, | 
ante, 

2266. Revocation of presentation by lay patron.] | 
— ROGERS v, TOLLED, No. 2060, ante. 

2267. Annuity secured to incumbent on resigna- | 
tion—-Intention to present another bound by | 
resignation bond.|-—A bond given to an incumbent, | 
securing him an annuity of equal value with the | 
profits of the benefice upon his resignation, in | 
order that. another person may be presented, who | 
may give a general bond of resignation, so that the 

yatron’s son, when of proper age, may be presented, . 
Is a& bond within 31 Kliz., c. 6, 8. 8, & void.--- 
YOUNG v, JONES (1782), 3 Doug. K. B. 973 90 | 
Hi. RR. 658, 

2268. Agreement to forego small tithes -- In- 
habitants nominating curate.|--'The inhabitants of 
}. having by endowment & an ancient deed, the 
right of appointing a curate who was entitled, 
besides a salary, to the receipt ¢f vicarial tithes, 
an inclosure Act. was passed, reciting that. it was 
matter of doubt whether the curate was entitled. 
to small tithes or to a modus in lieu thereof, which 
question was left) unsettled by the Act); the 
inhabitants four years afterwards presented a 
curate, with whom they entered into an agreement | 
signed by him & the inhabitants stating his ap- 
pointment, & that he was entitled to the “ pay- 
trent of £40 annually, payable out of the Jands & 
hereditaments at P. in right of the curacy, together 
with surplice fees, & all other profits, privileges, & 
appurtenances to same belonging & of right 
payable.” The inhabitants considering that. sum 
not. sufficient, voluntarily agreed to pay a further 
annual sum of £29, with a proviso that it should 
not in any respect alter the money payment. of 
£40 wherewith the funds were, & had been im- 
memoriaily charged in right) of the church :--- 
leld: this agreemerit: gave a benefit to the in- 
habitants. who made the presentation, inasmuch 
aus it} barred the right of the curate to his tithes, & 
afforded evidence in future of a modus, & was, 
therefore, simoniacal & void, under 3L Eliz., ec. 6, 
x. o.- Rov. OXFORD (Be.) (1S06), 7 East, 600; 3 
Smith, K. B. 670; 103 I. R. 233. 

2269. Bond to procure resignation of presentee— 
When relative qualified.|—In debt. on bond, con- 
ditioned for the performance of several things, if 
one of them be void at the common law, yet the 
bond may be good for the others. Where it was 
conditioned to pay money to the obligee upon the 
conveyance of an estate to the obligor, & to present 
the obligee’s son to the next avoidance of a church, 
the advowson of which belonged to the estate, if 
he were then of age to take it, or if not, to procure 
the person who should be presented to resign, upon 
notice of the son's being qualifled tu take it, & to 
present him: — Held: aduitting that part of the 
condition for the presentation of the obligee'’s son 
to be simoniacal, the bond was good fur the pay- 
ment of the money, --NEWMAN vt. NEWMAN (LSI5), 
4M. & 8. 66; 105 BE. R. 759, 

Annotations: Oonad. Fletcher e, Sondes (1827), 1 BW. N.S. 


ECCLESIASTICAL Law. 


144. Refd. Mossac v. Killick (1881), 44 L. T. 149. Mentd. 
Short v. Hubbard (1824), 2 Bing. 349; Collins v. Gwynne 
(1831), 7 Bing. 423; Shackell v, Rosier (1836), 2 Bing. 
nee 634; Howden ev, Simpson (1837), 1 Ry. & Can. Cas, 

2270. Exchange of benefices -Bona fide agree- 
ment for non-payment of dilapidations.|—To 
a declaration by A., an incoming, against B., an 
outgoing incumbent, for dilapidations to the 
rectory house & premises, B. pleaded, that A., 
being rector of C., & B. incumbent of D., it was 
agreed between them, with the consent of their 
pep teint patrons & diocesans, that they should 
exchange their respective livings in their then 
state & condition, “ & that pltf. should not call 
upon deft. to pay for the repairs in the declaration 
mentioned, or for any or either of them ”’ :— 
Held: (1) the plea did not necessarily disclose a 
simoniacal contract; (2) a plea, whether coming 
before the ct. on motion for judgment non obstanie 
veredicto or on demurrer, ought to receive a fair 
& reasonable construction, &, if ambiguous, should 
be construed most strongly against the party 
pleading.—GoLDIIAM v. EDWARDS (1856), 18 ©. B. 
389; 25L. J.C. P. 223; 20 J.P. 613; 2 Jur. N.S. 
4033; 4 W. R. 5503 1389 KF. 1. 1420, Ex. Ch. 
Annotation :—As to (1) Consd. Wright v. Davies (1876), 

1G. 1D. 0). 638, 

2271. —-— -—— Dilapidations unequal. |—(1) Pitf. 
incumbent of the rectory of A., & deft., the in- 


‘ cumbent of the vicarage of B., with the assent of 


their respective patrons & diocesans, agreed to 
exchange their respective benefices, without: any 
payment being made for dilapidations on cither 
side :—Held : such an agreement was not neces- 
sarily simoniacal before Ecclesiastical Dilapida- 
tions Act, 1871 (c. 45), & it was nut so contrary to 
the policy of that Act as to become illegal & void 
since, 

(2) Pitf. having sued deft. for dilapidationa, 
deft. pleaded the above agreement, pltf. replied, 
on equitable grounds, that deft. at the time of the 
agreement. represented to pltf. that the repairs of 
BR. would be merely nominal, or only equal to those 
of A., though he ** knew or ought to have known ”’ 
that the former would be greatly in excess of the 
latter, & that on the faith that. such representation 
was true pitf. made the agreement. On demurrer ; 
—Held: the replication was bad, there being no 
suggestion of fraud or that deft. knew of the 
inequality at the time of making the agreement.— 
WRIGHT v. Davies (1876), 1 C. PL oD. 6385; 46 
lL. J. Q. BL 413 35 1. T. 188; 40 J.P. 772; 24 
W. R. 841. C. A. 

Sa ta -Consd. /-¢ Monk, Wayinan vr. Monk (1887), 35 

2272. Purchase of advowson by clerk—For life 
of another-—Subsequent presentation of purchaser 
on vacancy.}—-(1) The purchase of an “ estate for 
life in an advowson ” is not the purchase of a 
‘*next presentation" or ‘next avoidance,” 
within the meaning of 13 Anne, c. 11, 8. 2, though 
there be only one avoidance during the lifetime 
of the cestui que vie, the statute applying only to 
chattel interests. In quare impedit the declaration 
stated that S., being seised for life of an advowson, 
conveyed it to pitf. by deed for his life, for £3,000 ; 
that, during the life of S., the incumbent died, 
whereby it belonged to pltf. to present a fit clerk, 
but deft., the bishop, hindered him. Plea, that, 
the church being so vacant, & pltf. being so 
seised, plitf. presented himself for admission ; that 
the vacancy caused by the death of the former 
incumbent was the next & only avoidance of the 


" church which accrued to plitf. after his purchase 
of the advowson for the term aforesaid; & that 


such presentation of himself by pltf. was void by 


Part V.—C rerey. 


above sect. :—Held: the plea was bad, the pur- 
chase of the life estate of S. being a purchase of 
an ‘“‘ advowson,” & not of a “‘ next presentation,”’ 


! 
4 
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to a living, being in law a very odious offence, & 
the consequences of conviction thereof highly 


penal, the law, even if a simoniacal agreement is 


& therefore not a simoniacal contract within : 
: presentec's privity thereto before induction, or 


above Act. 

(2) Plea, that, the church being vacant, pltf. 
offered himself to deft. as ordinary for admission, 
& prayed deft. as such ordinary to admit & in- 


stitute him thereto, which deft. refused, as he - 
lawfully might, but was ready to admit & institute | 
a fit clerk, other than pltf. himself, upon the pre- | 


sentation of pltf.:~—-Held: the plea was bad, in- 


asmuch as, by the common law, a clerk who is | 


seised of a frechold estate in an advowson may, 


upon a vacancy, offer himself to the bishop & — 


pray to be admitted, & the bishop has no absolute 
discretion to admit or to reject him. (3) Semble: 
the plea should have shown the grounds of the 
bishop’s refusal to present pltf.—WALsH  v. 
LINCOLN (Bp.) (1875), L. R. 10 CP. 5185 44 
L J.C. P. 2443; 32 L. To. 4715 805. 2. 4243 23 
- R. 829. 
Taiaition s—Generallu, Refd. Lee v. Flack, [1896] P. 138, 


Sun-srcT. 3.-— SFFECT OF SIMONY, 


en ee ee 


stituted against a clerk in holy orders by the | 


secretary to the Bishop of Worcester, it was proved 
that deft. had been guilty of simony, by reason of 
his having corruptly & simoniacally obtained 
presentation & institution to his vicarage, & also 
of conduct unbecoming a clergyman in unlawfully 
threatening a certain person to publish a libel upon 
him with the intent of exturting money. The ct. 
founding its sentence, in respect of the offence of 
simony, upon the general ccclesiastical as well as 
statute law, pronounced that deft. was a disabled 
person in law to have the vicarage, & that his 
presentation thereto, & his admission & institution 
thereupon, were void & frustrate, & of no effect in 
law, &, having regard to all the circumstances of 
the case, the offence of misconduct as well as that 
of simony, it further pronounced upon him a 
sentence of deprivation from the ministry & from 
the performance of all clerical functions whatsu- 


established, requires the strictest proof of the 


of his contirmation thereof after ; se, in proof that 
a clerk is simoniacd promolus, a corrupt agreement 
must be no less conclusively shown. 

In a criminal suit against a clerk for simony, & 
for being simoniacally promoted :—Held: (1) 
neither his privity to, nor confirmation of, any 
simoniacal contract. was proved | (2) no criminal 
contract was established, & he would be dismissed 
from the suit, Po the promoters would be con- 
demned in costs. 

(3) Semble: when a clerk is sioniacé promotus 
without his privity or subsequent. confirmation, 
the Ecclesiastical Ct. cannot. proceed to a sentence 
of deprivation in a criminal suit.-- Wisi v. 
Huessk (1831). 3 Hag. Kee. 659. 
a{nnotations : -.talo (3) Apld. Leo v. Benefleed Clerk (1805), 

ZT. LR. 195 (see [E807] A. OC. 226). Generally, Mentd. 


Sergeaunt ro Sergeaunt (2834), 2 Curt. 33 Mrevanon «, 
Trevanion (1837), 1 Curt. 486. 


2276. -——- Ejectment against clerk slmonlacally 
presented.|-~Where a party was presented to a 
rectory in consideration of his having given a 
bond to resign in favour of a particular person, at 


2273. General rule.| --(1) In a criminal suit. in- ‘the request. of the patron, & was instituted & 


inducted, & such bond was held to be void. on 
the ground that it was simoniaecal, & the King 
then presented A., & he was instituted & in- 
ducted :—/leld : he might. maintain ejectanent. for 
the rectory against the person who had been 
simoniacally presented.—Dom dd. Watson 2, 
FLETCHER (1828), 8 B. & C.25 3 2 Man. & Ry. K. B. 
206; 61. 0. O.S. WW. 1B. 2825 108 H.R. 052. 
2277. Disability of presentee to hold same 


' benefice.| ---lt. v. Nonwicn (Br.), Cone & SAKER, 


' No. 


19933, aoele. 
2278. -—---.| - Bourne. Porren, No, 2221, ante. 
2279. Disability of presentee to sue --For tithes. | 
—The ct. will not prohibit a suit for tithes upon a 
suggestion of simony. -—Rinsby vv. WENTWORTH 


| (1508), Cro. liz. 643 5; 78 KH. ak. SSI. 


' Litt. 60; 


ever in the province of Canterbury, & condemned . 


him in the costs of the suit. 

(2) Deft., in a criminal suit, appeared, by his 
proctor, to the citation & prayed arts. On the 
admission of the arts.. the proctor intimated that 
he was not in a position to pive in either an 
allirmative or negative issue, & praying justice, 
submittea himself to the judgment of the ct. The 
ct. fixed a day for the hearing, & proceeded with 
the cause as if a negative issue had been pleaded. 

(3) In a criminal suit instituted for simony the 
patron was called as a witness & required to pro- 
duce the deed of conveyance to him of the advow- 
son of the vicarage in respect of the presentation 
to which the alleged simony had been committed. 


It was admitted that the deed was in ct., but the | 


witness declined to produce it on the ground that 


it was a title decd :-- Held: the ct., notwichstand- | 


ing, ordered its production.---LEE v. MEREST 
(1809), 39 L. J. Ecel. 53; 22 L. 7. 4203; 345. 7. 
*eeeT4. Avoidance of living.;—If the patron for 
money present to a benefice with cure, every such 

resentation, & the admixsion, institution, & 
induction thereon, are void, although the presentoe 
be not. party nor privy to it.— SIMoNy Cask (1611), 
12 Co. Rep. 74; 77 EB. i. 1352. 

2275. -——.j—Simony, on the part of a presentce 


se mentee Lee or Benetleed Clerk (E895), 12 

e ds e oo, 

2280. ----- ~~ -.] --'Tomson’s Casts (1627), 
124 I. RR. 136. 

2281. ~~ Lessee of gicbe - For use & occupa- 
tion.} —In an action for use & occupation by an 
incumbent against a tenant of the glebe lands, 
who has paid him rent, deft. cannot give evidence 
of a simoniacal presentation of pitf., in order to 
avoid his title.--Cooke ov. Loxiey (1792), 5 
Term Rep. 4; 101 BW. RR. 2. 


Annotations : Apid. Brooksby *, Watts (1815), 2 Marsh, 
38. Refd. Hodson vr. Sharpe (1408), 10 Kast, 350. 
2282. - --- For tithe composition -Composition 


by agreement.)--- Where the occupier of land has 
eptered into an agreement for a composition for 
tithes, he cannot set up as a defence to an action 
on such agreement, that the Incumbent was 
simoniacally presented. -Brooksnhy ov. Waris 
(1815), 6 Taunt. 3383; 2 Marsh. 383; 128 HK. i. 
1063. 

2283. Simoniacal presentation by trustee-- 
Whether breach of trust.; --It is a universal pro- 
position, & of great moment to the safety & pro- 


, perty of mankind, that a trustee ought strictly to 


i 


ursuc the tenor of his trust, without perverting 
t directly or indirectly to his own personal ad- 
vantage, &, therefore, where an executor intrusted 
with the dispusition of some church preferments, 
made a presentation to A. under 4@ secret condition 


: for his own benefit, the presentation was set aside, 


i 
’ 
° 
. 


& he was decreed to present a more proper person, 
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Sect. 5—Simony: Sub-sects, 3 & 4, A. & B. 
Sect. 6: . Sub-sect. 1, A. & & B. (a) &: (b).] 


Cas. 318; 3 EB. R. 206. 
Annotationa + Consd. Pierson ». Garnet. (1786), 2 Bro. C. C. 
38: Brown ». Higgs (1803), 8 Ves. 561. 


2284. Who entitled to present—-After presenta- ° 
tion by Crown for simony.]-—GREENWOOD  v. 
LONDON (Bpe.), No. 2102, ande. 

2285. Whether pardoned—By general pardon.| 


~~ 


ECCLESIASTICAL LAW. 


' in fee, the grantee of the turn & the incumbent, a 


| 
| 


' judge at chambers has authority to allow an 


—-RICHARDSON 0. CHAPMAN PMAN (1760 ), 7 Bro. Parl. | amendment, by adding counts varying the terms 


& the parties to the simoniacal contract. 

(3) 1t is in the discretion of such judge to allow 
, the amendment without making the prosecutor 
pay the costs previously incurred.—R. v. York 
(ARCHRBP.) (1834), 1 Ad. & El. 304; 3 Nev. & 
M. K. GB. 4533; 110 EB. BR. 1257. 

Discovery—Tending to expose party to for- 
feiture.|—See DiscovEny, Vol. XVIII., p. 166, 


. No. 1198. 


—PHILips’s CASE (1663), 1 Sid. 170; 82 HK. R. 

1037. 

Annotation 2-- Rela. Rh. v. Turvill & Lincoln, Bp. (1675), ; 
Freean. K. B. 


' chancery. |-- 


2286. Effect of pardon —On avoidance of living.| © 


—WINCHCOMBE ¥. WINCHESTER (Bp.) & PUL- 
LESTON (1616 Hob. 165; $0 1. RR. 315. 


| LEE v. Menest, No. 


! — BAKER 0. 


Annotations :--Mientd. St. Nic tholas & St. Peter, Ipswich ° 
Perinhes (17 0) 2 Stra. 10663 Barret vo. Ghibhb (1776), 2 
Win, Bt. $0523; Doo d. Watson vr. Fletcher (E828), 6 
Ld OS. KK. ty 282; Alston «. Atlay (1637), 7 Ad. & El. 
2RY, 

2287. -—-- --—---.] -SNow v. PHILLIPS (1664), . 
1 Sid. 220; 1 Keb. 780; 82 I. R. 1060. 
Annolations « -WMfentd. Roo ww. CGatchouse (1696), 1 Lal. 

Kuym. 145; > Handeside vr. Brown (1753), Dick. 237; 

Powell ® Millburn (1772), 3 Wils. $55. : 

2288. ---— On right of patron to present.|--- The | 


King presented to a church vacated by simony, 
& then a general Act of Pardon was passed, 
containing a restitution of forfeitures, ete. 
Semble: the right of the patron to present was 
not restored by the pardon. - Rev. Turnvin (1675), 
1 Freom,. K. OB. 19735 2 Mod. Rep. 525 80 HK. i. 
140. 

Pardons generally, see 
Vol. XL., p. GIG ef seq. 


CONSTIFUTIONAL LAW, 


4.-- LEGAL PROCEEDINGS IN RESPECT 
OF SIMONY., 
A. Jurixdiction. 
2289. Ecclesiastical courts.| -BAkene. Rogers, 
No. 2220, ante. 
2290. _—i- --. |- No. 


ante. 

-- Under Church Discipline Act, 1840 (c. 60).; 
- Nee Now 1674, ante. 

-  - Under Clergy Discipline Act, 1892 (c. 32).: 
- See No. 1578, arte. 

Jurisdiction of ecclesiastical courts generally, 
gee Part TV., Seet. 6, arte. 


SUB-SHCT. 


Doni vt. MASTERS, 1170, 


LB. Practice and Procedure. 

2291. Parties --Whether patron must be party.| 
—In quare dnpegreret for simony, the patron need 
not be joined.-- ANON. (1681), Freem. K. OB. 5385 ; 
ao Kk. OR. 400. 

2292. - 22 = of - A quare impedit by the 
King against. the incumbent, to present by reason 
of gimony in the incumbent, need not. make the 
patron a deft.- Rov. Sowron (1681), 20 Show. 
167; 89 b. RK. BEN. 

2203. - -. -In a quare impedit hy the 
King for simony, the patron need not. be made a 
deft. —--R. oe. Praer (1085), 3 Lev. 2003; 83 KE. RR. 
Od2. 

2204. Pleading —Necessity for allegation of pre- 


} 
°; 


—_ aor oe 


sentation.|- -R. «. LANDAFF (Br.), No. 102, ante. 
2295. .-—- Amendment.; (1!) The decision of 


a judge at chambers as to amendments of pleadings 
within the limits of his discretionary power over 
such amendments, will not be interfered with by 
the ct. 

(2) In qtare impedit by the Crown, upon an 
alleged forfeiture by simony between the patron 


. belong to the Dean & Chapter of D. 


2296. Evidence---Admissibility-—Former bill in 
Snow tv. Pinrnirps (1661), 1 Sid. 220; 
1 Keb. 780; 82 EK. R. 1069. 

Annotations : --Refd. Hendeside ". Brown (17: a2), 
236; Powel ». Milbank (1772), 2 Wim. BI. S51 
Roe vr. Gatehouse (1696), 1 Ld. Ray. 145. 

2297. -- —--— Conveyance of advowson.|--- 

2273, ante. 


Diek. 
Mentd. 





2298. — 
—LEEv. Meriestr, No. 2273, ante. 

2299. Sentence -—-Deemed true in temporal court.]| 
Roarrs, No. 2220, aale. 





nt 


§.—MODE OF FILLING BENEFICES. 
SuB-SterT. [.--- PRESENTATION. 

See, now, Benefiees Act, 1808 (e. 48), (Amend- 

ment) Measure, 1923, No. 1 
A. In General, 

2300. Definition.! -On the division of an old 
parish into three new parishes by Act of Parlia- 
ment, if was provided, ° Phat the right of patron- 
age & presentation to the three churches, should 
& their 
successors, for ever, in such manner as the pre- 
sentation to the rectory of the old) parish did 
belong to them, & not. otherwise.” One of these 
new parishes becoming vacant. the Dean & 
Chapter nominated J. to the cure, but did not: 
present him to the ordinary for institution :—-- 
Held: (1) this rectory was presentative & not a 
donative ; (2) the word presentation was a known 
term of the law, & when spoken of a benefice with 
cure of souls, as in this case, imported the patron's 
presenting his clerk to the Ordinary, to be admitted 
& Instituted ;| (3) the subsequent relative words, 
vz. Ino such manner as the presentation to the 
rectory of the old parish did) belong to them, «& 
not. otherwise.” referred: only to the right which 


SECT. 


‘the Dean & Chapter had of putting in an incum- 


bent, but not the manner in which it was to be 
done, SHIRT vt. CARR (1717), 2) Brow Parl. Cas. 
W383 Td. R. S68, 

2301. Presentation taken to bishop - -Without 
Pee or licence of patron - Validity.) --GRENDIT 

BaKER (1802), Yelv. 7; SO BK. R. 6. 

Vaalaniia ~- Refld. A.-Gioe. Windsor (Dean & Canons) 

(1860), 30 I... J. Ch. ol. 

2302. Presentation & nomination in different 
persons.|--Forp ov. Hoskins (1615), Cro. Jac. 
368 5) Moore, KR. OB. 8423 1 Roll, Rep. 135, 195 ; 
2 Bulst. 8386 3) T) E.R. Sho. 
s(nnotations : Refd. Ror. Orton Trustees (1849), 14 Q. B. 

139. Mentd. RBartuardiston ¢. Soame (1674), 6 State Tr. 

163; Ashby " White (1705), 2 La. Raym. 93s, 

2303. - --On a commission of charitable 
uses it was caaeanl between the lord of the manor 
of A. & the inhabitants of W. within the manor, 
that certain copyhold lands should be let for the 
maintenance of a stipendiary curate of the chapel 
of W. to be nominated by a majority of the in- 
habitants & to be allowed by the lord, & by him 
presented to the Ordinary for a licence to preach ; 


Parr V.—CLERGY. 


the usage of numinating, ete... had been pursuant. 

to the agreement; the lord having refused te 

allow & present the nominee of a majority of the 
inhabitants, the latter prayed a mandamus, which 
the ct. refused ; for their right is either a mere 

trust. & then their remedy is in equity, or it is a 

legal right, & then a quare impedit will lic. If the 

right) of nomination be in one, & of presentation 
in another, & either impede the other in his right, 

a quare impedit lies. Where the right of nominat- 

ing is in A., & of presenting in B., 3B. is to judge 

of the qualification of the person nominated, in 
the same manner as a bishop docs 3 but if the per- 
son presenting object to the nominee on the ground 
of immorality, that must be tried by a jury.- - 

KR. vv. STAFFORD (Marquis) (1790), 3 Term Rep, 

646; 100 BK, R. 782. 

Annotations :—-Consd. KR. r. Canterbury, Archbp, & Londun, 
Bp. (ISt2), 15 Kast, $17. Refd. RR. oe. Orton, Trustees 
(1889), 14 QQ. 4K. MacAltister ro Rochester, Bp. 
(1880) 5 C.F. 18: Mentd. Ate Bawlby & Worksop 
Turnpike Roads Trustees (1853), ZO 1. T. OL S. 85, 
2304. Irregular presentation-- Presentation be- 

fore resignation of incumbent accepted.|---If a new 

presentation of a benefice be made before the 
bishop has accepted the resignation of the in- 
cumbent, the presentation is void. -ISANE’S CASE 

(1607), Cro. Jae. 107: TO de. Ro VT2. 

wlonatation » -Refd. Hesketh v. Garay (1755), Say. 285. 
2305. -- Effect of-- Whether defence in suit 

for dilapidations.) —’TOMSON’S Casi (1627), Litt. 

GO; i KE. Re rsa. 

2306. Evidence of presentation -Copy of bishop’s 
institution book.' A. copy of the bishop's in- 
stitution book is not evidence of a presentation 
by the patron to a Hving.---TILLARD vt. SHEBREARE 
(L768). 2 Wils. $66 5°95 BL Ro 865. 

2307. - - - Bishop’s registry of presentations -. 
Inspection.’ R.r. KMny ( Be.) No. 2EO, ante. 


Dede) 5 


BB. Who may be Presented, 
(a) da Cieneral, 


‘By the common Jaw an alien 
was capable of ao benefice in’ England for. the 
church is one throughout the whole world; but 
at this day that cannot. be without the King’s 
liconee (per CUR.) ANON, (1165), Jemh. 1s0 5° 145 
| a Re 

2309. -.) Tf the King present one toca 
benefice, & afterwards present. another, who is 
admitted. instituted, & Indueted. same is a good 
repeal of the first presentation, & if the King will 
present a Frenchinan, or a Spaniard, they shall 
not hold the benefice within this realm, for that 
same is contrary to a special Act of Parliament 
(Cor, CU). WALLER S CASE (1610), Godb. 179; 
78 de. RR. 109. 

2310. --- .. -COMMENDAM Case, Contr o& 
GLOVER ¢. COVENTRY & LICHFIELD ( BrP.) CLOUT) 
Hob. 1105 Moore, KR. 1. 898 5 SOB. RR. 290s sah 
hom, COLT br. GLOVER, LT Roll. Rep. tol ys sab noe. 
Conrs Cask, Jenk. 300, Ex. Ch. 
tnnotations:  Retd. Bellamy v. Burrow (1756), Cas. feng, 

Talb. OT. Mentd. Manby cr. Seatt (1662), OF Bridge. 220; 

Baddes ¢. Oxford, Bp. (1667), Vaugh. 1S 5 Bor. Worcester, 

Bp., Jersvason & Hinkley (2670), Lo Mod. is 276; 

Thomas tv. Sorrell ¢1673), Freem. KR.OB. 8550 Hornbee, 

Willhamson, Sinith & stone's Petn. (691). Freem. KOO. 

$31; Shatter +r. Friend (1691), 1 Show. 172: Hareourt 

er Fox (1695), 4 Mod. Rep. 267 > oo. London, By. & 

Lancaster (1694), Comb. 40050 Owen co Saunders (1697), 

1 Ld. Ray. 158: Revnoldson +r. Blake (1607), 2 Ld. 

Ravin. P23: Cole ce. Hawkins C1717). PStra. 2205 Mhorntos 

rf. Fleetwood (1720), 1 Stra. 338 5 Wolferstan ec. Lineoln, 

Bp.. & Whitehead (1763), 2 Wile. 17t: Roe dd, Berkeley 

e. York, Archhyp. (1505), 6 East. 865) Denn dd. Nawell vr. 

Roake (16826), 9 Bo. & C. 7205 Mirehouse rr. Kennel 

(}832), & Bing. 1903 Osgood ¢. Nelson (P8609), Db. & &, 

A195 dtumsey c. Nicholl (s77% 20. 2. DR 1095 Pobarts 

t. London Corpn, (bss2), $0 WoL 637. 


2311. Woman. -—- COMMENDAM CASE, Conr & 
she ey Vor. XIX. 


2308. Alien.: 
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GLOVER vt. COVENTRY & Tacuris._p (Bp.) (1617), 

LIob. 140; Moore, K. B. 808; 80 BE. R. 2903 sub 

nom. COLT v. GLOVER, 1 Roll. Rep. 451 3 sub none. 

Con's Case, Jenk. 300, Ex. Ch. 

Annotations -- Refd. Bellamy *«. Burrow (1736), Caa. fap: 
Talb. 97. Mentd. Manby ec. Seott (1662), O. Bridg. 2290; 
Edes ¢. Oxford, Bp. (1667), Vaugh, 183) KR... Worcertor, 
Bp., Jervason & MNinkley (1670), 1° Mod. Rep. 276; 
Thomas ve. Sorrell (1673), Freom, K. 2B. 845; Hornbee, 
Williamson, Smith & Stone's Petn. (1601), Freem. K. 3B. 
B3i: Shatter e Friend (1691), 1 Show. 172: Harcourt 
e Fox (1693), 4 Mod. Rep. 167: Roe London, Bp. & 
Lanenster (1698), Comb. 300 5 Owen ¢. Saunders (1697), 

hal. Raym. 148; Reynokison tr. Blake (1607), 10 La. 
Rayin. 12: Cole c. Hawkins (1717), 1 Stra. 2150 Thornby 
t Fleetwood (1720), L Stra. 318 5) Wolferstan «. Lineotn, 
Bp. & Whitehead (1763), 2 Wils. 1743) Roe d. Berkeley vr. 
York, Archbp. (1805), 6 Kast. S63: Donn d. Nowell . 
Roake (i826), 6 BL & C. T7205 Mirehouse « Renneltl (1832), 
S Bing. 4903 Osgood v. Nelson (2860), [OB & Ss. To: 
Rumsey ve. Nicholl (1877), 2 C. PLO Dias Robarta ev. 
London Corp. (E882), 30 W. RR. G37. 


2312. Nominee of inhabitants Necessity for 
approval of lord of manor.| - Under a comission 
of charitable uses it was agreed, that. copyhold 
lands formerly surrendered for maintenance of a 
minister in W. chapel should) be let, & the rents 
employed towards maintenance of: the minister, 
to be chosen & appointed by the inhabitants, & 
presented & allowed by the lord of the manor ; 
who upon complaint might give the minister half 
a year's warning, & if he had not. reformed by 
that time, might remove him: the information 
prayed, that the lord might be decreed to allow & 
approve the candidate who had the majority of 
votes, which was refused on the ground of mis- 
conduct 3) & the evidence clearly disproving it, a 
new election Was directed ; upon which the same 
candidate being returned, & producing strong 
affidavits of good conduct. for the last. six years, 
the decree, stating the affidavits, deelared that, 
in consequence of them, the relator deserved. the 
approbation of the trustees.-- A.-G. 1. STArrRORD 
(MARQUIS) (1796), 3 Ves. 775° 30 B. BR. 908, D.C. 

2313. Nominee of Papist.)) A presentation was 
made by a college on the nomination of a Roman 
Catholic patron: --Aleld 2: it} was absolutely void 
under 13 Ann, «. 08. -Boyrn eo. Norwici (BP.), 
fisgMe,ALC. JIT, OF GA IPO. 15 O87 ET 30; 
56J3.P. 602 5 Sho. KR. 608, Po, 

Presentee not of sufficient learning. | 
2106, 2185, anle, Now S815, post, 

Presentee guilty of unorthodoxy.; 
ante, No. 2402, post, 

Presentee guilty of misconduct., 
post, 





Nee Nos, 
See No. ELT, 


Sve No. 2351, 


(b) Where Patrons Co-Otnera. 


2314. One co-owner.! Honinys oF Feniauans 
(1540), TP And. }3 Benl. Jb5 128 OR. beds 
sub nom. SULIAMBISS CASE, Moore, K. Be 4. 

2315. Trustee --Whether trustees bound to pre- 
sent nominee Of beneficiary’s assign.) -AnLBiE- 
MARLEE (BARE) t. Rogers, No. 2016, ante. 

2316. - ef (1) Lord) Fairfax, by 
a codicil to his will, in the year 1671, gave all his 
tithes of Bilborough in fee, subject to an estate 
therein for the life of R., to PE & his heirs & assigns, 
to the use of a preaching minister there, to be 
nominated by HH. & his heirs. The heir of Hf. 
conveyed the tithes with other property to 
trustees for sale for payment of his debts, & they 
were accordingly sold) & conveyed by these 
trusters in 1716 to R.A SF. & their heirs, on trust 
as to the tithes fo the use of a preaching minister 
to be nominated by Ro. & bis heirs.  J., who was 
onls trustee for 2, surviving F., became seised 
af the legal estate, & his descendants continued 
so seised in succession until 1S26, when his heir- 
at-law conveyed the tithes upon the original trusts 

Db 
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Sect. 6.—Mode of filling benefices: Sub-sect. 1, B. | fore, the advowson was still vested in 


(b) & C. (a) & (b) dt. & i.) 
to I'., the heir of RN. T. had in 1721 nominated B. 
the preaching minister of Bilborough. In a suit 
by at & BK. for an account of tithes in Bilborough : 
—RHeld: this was a valid nomination of B. 
(2) It appeared from the evidence, that the 


tithes of Bilborough had been appropriated to an ' 
alien priory, dissolved by 27 Hen. 8, c. 28; that | 


Llenry 8th afterwards demised them for 21 years 
by the description of omnes decimas garbarum et 
foeni; that Edward 6th, by letters patent, granted 


them to Hi. & W. & their heirs, by the description , 


of omnes illas decimas garbarum, 
bladorum, foeni, lunae et agnellorum ac alias 
decimas nostras quascunque, etc., & that the title 


granorum, ° 
. mR. v. 


to them under that grant was vested in T. & his . 


nominec. 
advowson in the grant. 
any endowment for a vicar or curate at any time 
in Bilborough :—Held: the yrant included the 
rectory & comprised all tithes of every description 
arising in Bilborough, & the decree ordering an 
account of them to T. & B. was affirmed.—LHornns- 
WoRTH ve FALRFAX (1834), 3 Cl. & Fin. 115; 
% Bi. N.S. $82; 6 4. RR. 1881, HM. 1. 

—— ----- Of class.|—- See No. 1980, anle. 

2317. - -- Whether duty to present one of 
favoured class - Construction of trust deed.|- -The 
presentation to certain livings was given by an 
Act of Parliament vested in the Corpn. of Shrews- 


bury, for whom a body of trustees was afterwards | 


substituted, with a direction that. they should 


according to law, with a provi-o that * cacteris 
paribus” preference should be given te a favoured 
Class :-- Held; 


qualifications of a clergyman; (2) the words “ fit. 
& proper person duly qualified "" c¢te., were not 
thus rendered surplusage ; (3) every person whom 
a bishop would be bound to accept if presented to 
him by a patron, would not necessarily be fit & 
proper within the meaning of the statute. 

(1) At amecting of the trustees to elect. a clergy - 


man for presentation to the living, there were | 


several candidates, A. & others being of the 
favoured class, & C. not being so. 
posed, but a amajority voted against. him. (C. was 
then proposed, & obtained a majority of votes, & 
he was declared duly elected. Upon the election 
of (. being set aside, on account of his not. being of 
the favoured class ::- d/eld: 
woceed to a new election. A.'s merits not having 
aoe considered with reference to those of the 
other candidates, excepting C.--A.-G. vo Pow1s 
(SARL) (1853), Kay, 180; 2 Kq. Rep. 506; 24 
L. J. Ch. 218 3 2 W. dt. L403 68 Ie. RR. 79, 

2318. --- - 
strained by injunction.) - Porricn v. CuapMan, No. 
73, ante. 

2819. — -~ - --- Trust to present from class — 
Whether refusal of whole class ‘‘failure’’ of 
trust.|--An advowson was conveyed ins strict 
settlement with a declaration of trust that only 
the Fellows of a certain college should be presented 
to the benefice. On “ failure’ of the donees of 
the power of appointment to make such presenta- 
tion the advowson was ty be for the benefit of the 
Master & Senior Fellows of the college for ever. 
Pitt, whe was a donee of the power, offered the 
benetice, Which was vacant at the time, to each of 
the Fellows, but they all refused it, & he appointed 
himself :-—Held: there had been no “ failure "' 
within the meaning of the settlement, &, there- 


There was no mention of rectory or , 
There was no trace of - 


(1) the caelera were the qualifica- . 
tions mentioned before, & not the whole of the | 


ECCLESIASTICAL Law. 


1tf. 
subject to a trust on future occasions to annotnt a 
Fellow in accordance with the deed.—HOPpPER v. 
a J oe COLLEGE, CAMBRIDGE (1914), 31 
. L. R. 139. 


C. Mode of Presentation. 
(a) In General. 


2820. By Crown—Whether by parol.|— (1) The 
King may present by parol, for nothing is granted 


‘or given by the presentation, for it is but a com- 


mendation or declaration of the King’s will 
(CoKE, C.J.). 

(2) If a man presents ad recloriam, it is as good 
as if he had presented ad ecclesiam (COKE, C.J.).— 
(1611), Cro. Jac. 247; 79 IE. R. 212. 


Annotation :—As to (1) Refd. Owen v. Saunders (1697), 1 
Ld. Kaym. 168. 


2321. ~—-—.|—(1) A common person by 
his letter or his word may make a presentation to 
a benefice to the bishop; the King may present 
by word if the ordinary be present ; for a present- 
ment is but a commandment; if the King under 
any seal present, it is good. It is best to plead 
the King presented generally, & not to plead it 
by letters patent, for it is the worst way (per 

1UR.) 

(2) A presentment under the Great Seal to a 
church, parcel of the Duchy of Lancaster, is good, 
& needed not to be under the Duchy Seal (per 
Cur... —-R. oo EMenson (1612), 1 Brownl. 162 ; 
123 E.R. 720. 

2322. -—-- Presentation under seal- What seal 








: required.|-- R. rv. EMERSON, No. 2321, ante. 
nominate a fit & proper person duly qualified : 
—& Kina (1615), Moore, K. B. 871; 


2323. — -- 


— 


= ———|—R. ov. LINCOLN (BpP.) 
72 1. R. 966. 


altnnotation : —Refd. Astill r. Clarke (1697), 2 Lut. 1233. 


2324, —--—-~—----  --—.]-—STEPHENS v. Porrer, 
No. 83, ante. 
2325. .—— —-- Effect of no institution nor 


induction. —HARRIS 
239; #2 E.R. 108]. 
2326. By subject .-‘‘ Ad rectoriam.’’} — kh. 


v. WALLIS ( L665), ] Sid. 


t. 
-~ — , No. 2320, ante. 
2327. —-- Whether by parol-—- Or by letter.) — 


| Roe. EMicrson, No. 2821, ante. 
2 


A. was pro- | 


the trustees must | 


Trustee presenting himself -- Re- | 


_ a 


ae -o}---GORE-BootH t. MAN- 
CHESTER (Bpe.), No. 1147, ante. 
Se Se «| ? -A Gi, rv. BRERET« IN, NO. 18S0, 


ante. 
-~- = Co-owners.’ —See Sub-sect. 1, C. (6), post. 


(b) Where Patrons Co-Owners or Corporation. 
i. In General, 

2330. Co-owners -Whether all must join.; - 
Hourys cv. FULMAMBE (1539), Ben $13 1 And. 1; 
- i KR. 055; sub nom. FULIAMBE's CASE, Moore, 
A. b. 4. 

2831. —-—-—_---- .J}--Where there are several 
cesluis que trust of presentation, & they do not all 
agree, there can be no nomination. So in the case 
of joint. tenants before severance, they must all 
agree, or no act. can be done. Where there are 
parceners in an advowson, who cannot agree in 


one person, the ct. will direct them to draw lots 


who shall have the first: presentation. —SzyYMoun 
t. BENNET (1742), 2 Atk. 482; 26 E. R. 691. 
a -—Folld. Johnstone r. Baber (1856), 6 De GG. M. 


See, also, No. 1957, ante. 

_——~ — Trustees.) -—- Nee Sub-sect. 1, (Ob) ii., 
post. 

2332. Corporation——Presentation by deed under 
seal— Variance in name immaterial.}— Edward I11. 
granted licence to R. to found a collegiate hall of 
scholars, etc., sub nomine Aulae Scholar’ Reginae 


Cc. 


Part V.—CLERGY. 


de Oxon,’ quae per unum praepositum de dictis 
scholaribus gubernabitur, & to give & assign a 


certain house, ctc., praefatia pracpositis el acholaribus | 


aulae illius for their habitation for ever. James I. 

had exemplified under the great. seal the said 

charter in the records of the Chancery; & the 
clause sub nomine was Aula Reginae de Oxonia. 

R., who founded the colleze, in his charter of 

foundation, ordered that it) should for ever be 

called Aula Reyginae; & in several parts of his 
charter, schulares were called socii, The provost 

& scholars of the hall, by deed under their common 

seal & per nomindg U.. praepositi Collegii ino uni- 

versitute Oxoniae, ct sociorum, et scholarium cejusdem 
collegii, presented .\. to a church, who was ad- 
mitted, instituted, & inducted, & who afterwards, 
being provost of the said hall or college, demised 
the said rectory for years 5; afterwards the provost 
of the hall or college aforesaid, & the scholars of 
the same, per nomina “ pracpositi, sociorum, et 
seholarium, Atdae vel Collegii Reginae in universi- 
late Oxoniac,” patrons of the said church, by their 
deed sealed with their common seal, confirmed the 
said demise; & the ordinary likewise confimned 
it in the lifetime of AJ: -/Zeld: the true name of 
the corpo. was ‘! Praepositus clo Scholares Aulae 

Reginae de Owon, ” & the presentation & con- 

firmation were good. --AYRAY's Casi (1618), 11 

Co. Rep. 18 b3 77 1. RR. 1168. 

_innolations :---Mentd. Gynes vt. Kewsley (1677), Froeimn, 
K. B. 293; Ipswieh Corpn. ¢v. Johnson (1732), 2 Barn. 
K. B. 1205) AL-G. or. Rye Corpn. (1817), 7 Taunt. 416 ; 
Re Meredith’s Trust 41864), 10 L. T. 565. 

2333. —-- Mandamus to principal to affix 
seal.|——A mandamus lies to the provost of a college 
to compel him to affix the college seal to a pre- 
sentation by the college.- - Hh. v. BLAND (1740), 7 


Mod. Rep. 355 3 87 Hs. Re 1287, 
] *® Cambridge (Viee-Chancellor) 


Annotations : --Retd. 
Wt. ev. Rendall (2841), 1 QQ. B. 366; 
' », 





(1705), 2 Burr, 1647 5 
Ror. Orton, Trustees (1851), 14 Q. BB. rss 


iit. Where Patrons Trustees. 


2334. What notice of meeting required.’ 
(1) Presentation to a living. Twenty-five trustees 
were to meet, & to present & elect a clergyman ; 
one dies; the rest are equally divided, half being 
in favour of uA. the rest. voting for B. 0 Upon the 
death of the supporters of the latter, the friends 
of A. mect. & sign a presentation for him. This is 
void at. Jaw, & cannot be supported in equity. 

(2) "There should have been a distinet notice for 
the meeting of all. 

(3) A direction that the trustees should meet 
for such purpose "' within four months "from the 
death of an incumbent, does not. prevent. their 
meeting after that time. 

(4) Trustees cannot make proxies to vote in 
such a personal trust as the above 5 though if a 
choice were regularly made at a proper meeting, 
they might for the mere purpose of signing the 
presentation. —A.-G. ve Scorr (1750), L Ves. Sen. 
$133 27 kb. RR. LIL; sub nom. WILSON v. DEN- 
NIsoN, Ainb, 82. 

Annotations :-—-Gencrally, Mentd. A.-Gi. 7. Vivian (1526), 1 
Russ. 226; Lang rc. Purves (1362), 15 Moo. P. C. OC. 359 | 
Rte St. Stephen's, Coleman Street, /te St. Mary the Virgin, 
Aldermunbury (1885), 30 Ch. D. 492; dte Church Patron- 
ago Trust, Laurie rc. 4.-G., (1904) 2 Ch. 643. 

2335. Number of trustees acting.; — A.-G. 
ScoTrr, No. 2534, ante. 

2336. —-—-.}— Where by neglect the number of 
trustees in a trust to present to a living was not 
filed up at the time of an avoidance :---Held: 
(1) the ct. would not by injunction prevent. the 
effect. of a presentation under the legal title of the 
heir of the surviving trustee, without a special 
ground; (2) the ct. would take care as to the 


v. 
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' future, that the trust should be properly filled up. 


—A.-G, rv. LITCHFIELD (Be.) (1801), 5 Ves. 825 ; 
31K. R. 878, 
<Annowdion >—Generally, Mentd. Re Church 
Trust, Laurie vy, A.-G., [1904] 1 Ch. 41, 
2337. —--—- Whether terms of trust deed complied 
with.} —By deed, the advowson of tho vicarage of 
C. was vested in cight trustees, upon trust, from 
time to time as a vacancy should occur, that they 
or the major part of them & the survivors of them 
& their succeeding trustees, & the survivors of 
them or the major part) of them for the time 
being, within the space of four calendar months 
next after such vacaney, should publish notice in 
the parish church upon two several Sundays 
immediately after divine service, of a certain time 
for the mecting of the parishioners within sach 
four calendar months for electing a vicar; & 
the same parties were within six calendar months 
to present him when elected to the ordinary to be 
instituted & inducted. By the same indenture it 
was declared that when any of the trustecs or the 
successors should be dead, the survivors should, 
as they in their discretion should think (it, before 
their number should) be reduced to five, or within 
three months next after it should be reduced to 
four, appoint new trustees, so that the number of 
hine might be completed. In 1810, the number 
of the trustees was reduced to four, but no new 
appointment took place until Noy. 1822, when 
there were only two trustees surviving, who con- 
veyed the advowson to themselves & seven new 
trustees. In May, 18388, the number of the 
trustees being reduced) to six & appointment of 
new trustees was made, & the number restored 
to nine, In Sept. 1840, the late viear died, & on 


Patronage 





‘dan, 10 & §7, ESP, notice signed by flve of the 


trustees was published of a meeting of the parish- 
ioners to elect a viear. The name of N., one of 
the trustees who signed the notice, was subse- 
quently erased. On Jan. 2b & 22 the eleetion 
took place in the presence of the five trustees: who 
had signed the notice. The deed of May, 1838, 
was not executed by P.. one of the continuing 
trustees, until Jan. 22, P8tl. At the time of the 
eleetion two of the trastees: were abroad, & one 
was dead. After the election, four of the trustees 
who were present signed at the foot. of the poll- 
book a declaration, (hat) A. was duly eleeted ; 
but. B.. one of the tru-tees, refused to sign such 
declaration. Within six months from the election 
five of the trustees, one of whom had not been 


present at the election, presented A. to the 
ordinary: Melt: (1) the appointment of 1822 
was under the circumstances valid; (2) the 


election of A. was good; (3) the presentation of 
him signed by the five trustees was sulllcient, 

(1) Although trustees are not appointed in the 
manner directed by the trust deed, yet if thera be 
no fraud or ooncealment in the appointment, «& 
all parties interested acquiesce in & allow it to 


remain for many years unquestioned, the ct. 
will not) interfere to remove = them.- A.-G. 2, 
Cuming (184%), 2 Y. & €. Ch. Cas. 130507 Jar. 


1N7; 63 EL. HR. OL. 
Bs Nag ae Mentd. Turner ¢. Collins (L871), 
% o ae T. 2 2 


2338. --- —-- -} --By a deed of feoffment, 
nade in 1501, a chapel with hereditaments 
appurtenant thereto, was vested in feoffees upon 
trust as to the income for the minister of the chapel, 
with a proviso that so often as all the feoffees save 
four should be dead, the four survivors should, 
within two months, convey to fresh feoffees. in 
1866, there being only three surviving trustees, a 
document purporting to be the nomination of a 

yvbd2 
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Sect. §.— Mode of filling benefices: Sub-sect. 1, C. | 


(b) it., D. & E.; sub-sect. 2, A.) 
minister by all the three, was executed by two of’ 
them only, the third trustee being, from age & 
infirmity, incapable of attending to business. A 
suit was instituted to set aside the appointment, 
& an interim order obtained, Before the hearing 
of the cause, the third trustee died, & the two 
KUrVivors executed a second nomination of the 
same minister:—Jfeld: (1) in the absence of 


any special provisions in the deed as to the mode | 
of appointing the minister, no objection could be | 
taken on the ground of the number of trustees , 


having been reduced below four; (2) this being 


the majority was valid ; (3) the incapacity of the 


third trustee rendered any consultation with him - 


unnecessary 3 (4) the second nomination by the 
two survivors, after the death of the third, was a 
bond fide attempt to cure the technical defect, if 
any, of the first appointment, & was not affected 
by the pendency of the suit.--A.-G. LAWSON 
(1866), 36 1.2.5. Ch. 186: 15 W. Wt. 100. 

2339. Whether proxies allowable.|-—A.-G. 
Scorr, No. 2454, ante. 

2840. ---- .|—-Qu. whether trust ces of an advow- 
son can vote by proxy... -WILSON v. KItsHAW 
(1750), 7 Bro. Parl. Cas. 2006; 5 I. RR. 192. 

2341. Void presentation Candidate unqualified 
-—Whether qualified candidate entitled or new 
election necessary.| A.-G. v. Powrs (Hann), No. 
2317, ante. 

When trustees incorporated.|--See Corrona- 
TioNs, Vol. XIV, pp. 288, 314, Nos. 102, 819. 


v. 


DD), Grovads for lefusing Uresentec. 

2342. General rule.|-— (1) ln quare aimpedit’ by 
one Claiming for life under a will, a presentment by 
the devisee for life himself is sufficient, & a pre- 
sentiment need not be alleged in the devisor. 

(2) NSehismaticus inveteratus is too general to be 
wleged as the cause of the refusal of a clerk 

(3) So non cst idoncus generally. or criminrosus 
generally is not sullicient. 

(1) The cause of refusal ought fo be alleged in 
particular, that the party may answer it. 

(5) All such causes as are sufficient to deprive 
an incumbent, are sufficient to refuse a presentec. 

Srecor’s Cast (1500), 6 Co. Rep. 57 a; Jenk. 
2083 Gouldsb, 35, 523 3 Leon. 108; 77 1. 
dil; aud nom Specor ew. KMxeren (Br.), 1] And. 
18. 
alnnotationa > a to (2) Dbtd. Exeter, Bp. vr. Hele (1603), 

Show. Parl Cus. &8.  Consd. Ror. Canterbury, Archbp. 

& London, Bp. (i812), 15 East, 117. Refd. Heath v. 

Burder (S60), 201. T. 6703 Marshall ¢. leseter, Bp. 

(1860), TUL BW, NOS. 658. Lieto (1) Refd. Heath rr. Hurder 

(1860) 2.1L. T. 670. cfs to (5) Consd. Heywood tr. Man- 

chester, Bp. (2884), 12 Q. B.D. 404.) Refd. Gorham rv. 

Exeter, Hp. Cbsau), 2 Rob. Eecl 1. Generally, Mentd. 

Streddiman’s Cause (1606), 6 Co. Rep. $6 b: Creawick ct. 

Rovksby (1612), 3 Bulst. 47 5 Deekrow ¢@. Jenkins (1630), 

Cro. Car. 178) Aylet vr. Oats (1048), Sty. 12430 Philips vr. 

Bury (1608), Comb. 265; Gerrard ¢. Gerrard (1699), J 

Ralk. of; Auchterarder r. Kinnoull (i830), 4 State, 

Tr. N. s, 1. 

2343. Presentee frequenter of taverns.) —— That. 
the presentee is a haunter of taverns & unlawful 
games, Which are wala prohibita only, is no cause 
for the bishop to refuse to admit: him.—BELL ¢. 
Norwich (Br.) (1505), 3 Dyer, 254 b; 7 EL Xk. 
504. 
elnnofations: Consd. Hey wood ¢. Manchester, Bp. (i884), 

Iv QQ. 1. oD). 404. Refd. Specot’s Case (1400), 5 Co, Rep. 
Sia. Mentd. Case of Monopolies (1602), 11 Co. Rep. 54 b. 


23844. Insufficiency of learning-—-Ignorance of 
Welsh— Benefice in Welsh diocese.|--- ALBANY ¢. 
Sr. ASAPH (Br.), No. 2201, ante. 

2845. ~--—- - -- ----- Though situate in Eng- 


K. 


| Welsh. 


in the nature of a public trust, an appointment by | inquiry & reported to the bishop, but refused to 


EccLESIASTICAL Law. 


land.)|—By Pluralities Act, 1838 (c. 106), 8. 104, 
within certain dioceses ‘‘ it shall & may be lawful 
for the bishop, if he shall think fit, to refuse 
institution or livence to any spiritual person who, 
after duc examination & inquiry, shall be found 
unable to preach, administer the sacraments, 
perform other pastoral duties, & converse in the 
Welsh language.’’ 

The patron of a benefice in one of such dioceses 
presented a clergyman who could not speak 
Welsh. The bishop thereupon commissioned 
certain persons to hold an inquiry as to whether 
the parish required a pastor who should know 
The persons so commissioned held the 


permit the patron or the clergyman to be present 
or to be represented or produce evidence at the 
inguiry. The bishop, on receiving the report, 
refused to admit or institute the clergyman. In 
an action by the patron against the bishop in 
respect of such refusal:—//leld: (1) “ due 
examination & inquiry ’’ meant examination W& 
inquiry as to the clergyman’s knowledge of the 
Welsh language, not as to the requirements of the 
parish ; (2) the statute gave an absolute discretion 
to the bishop as to the mode of ascertaining the 
requirements of the parish; (3) he was not bound 
to hold a formal inquiry of a judicial character for 
that purpose, & therefore, the refusal to hear the 
patron or the clergyman did not invalidate the 
inquiry which was held, & the bishop was justified 
in refusing to admit or institute the clergyman. — 
ABERGAVENNY (MARQUIS) t. LLANDAFE (Be.) 
(1888), 20 Q. B.D. 400; 57 L. J. Q. B. 283; 58 
1. PT. 81235 36 W. RR. 8503 4 T. 1. i. Sal. 

2346. - - -- Necessity for statement of particulars 
of deficiency.) —lixetTen (Bp.) v. Hleue, No. 2156, 
ante. 

2347. --- - ----.1--WILLIs sv. 
No. 2185, ante. 

-- --.} —Sve, also, Now 2307, post. 
2348. Presentation obtained by misconduct. | -- 
Demurrer allowed to a bill to have a presentation 
to a living upon the next avoidance delivered up, 
charging deft. with gross misconduct in obtaining 
it, & in other respects, while a private tutor in the 
family.- -M'NAMARA tv. ----- (1801), 5 Ves. 8214; 

31 KK. OR. S873. 

2349. Presentee already beneficed--- Joint value 
exceeding £1,000.:- -‘STroriKE v. WINCHESTER (BP.), 
No. 2158, ante. 

2350. Failure 
former bishop. ' 
41, ante. 

2351. Drunkenness.!'—-- M., a clerk, being refused 
institution into a vicarage by the bishop on the 
ground of drunkenness, it was proved that in 
1873 two instances of drunkenness occurred. No 
proof of subsequent amendment. was given, & the 
testimonials were contradicted by the instances of 
drunkenness :-- Held: the discretion of the bishop 
in the matter was sound, & could not be disturbed. 
~--MARRINER t«. Batu & WELLS (BP.) (1878), 12 
J.P. 430. PLC. 
stinchution :—-Mentd. Gordon cro Hayward (105), 21 '1T. Lo R, 


warate 


Oxrorkp (Bv.), 


to produce testimonial-—-From 
-EXETER (Br.) v. MARSHALL, No. 


2352. Presentee guilty of ritualistic offences.!- - 
A bishop refused to institute a clerk in holy orders 
to a benefice on the grounds that he had, whilst 
acting as curate to a former holder of the benetice, 
habitually committed offences against. ecclesiastical 
law & failed to observe the Book of Common 
Prayer, by wearing unlawful vestments & doing 
unlawful acts in respect. of matters of ritual when 
oMciating in the communion service, & that he 
declined to undertake not to repeat the offences 


Part V.-—CnhEerRay. 


in the future. 
which the patron claimed a declaration that he 


was entitled to have the clerk instituted :—Held ¢ . 


deft. had acted within his discretion in refusing to 
institute the clerk upon the grounds stated, & was 
therefore entitled to judgment. -—-Hkrywoop — ¢. 
MANCHESTER (Bp.) (ISS1), 12 Q. B.D. f0f: 53 
lL. J. Q. B. 196: 50 1. PT. 230 5 82 W. RR. 567. 
met Ptr nae = earners Gore-Booth or. Manchester, 

2353. -—— .}]— GorE-Booru ot. 
(Bp.), No. LIAT, ante. 

2354. Necessity for statement ef particulars of 
ground of refusal... Sprcot’s Case, No. 2342, aule. 

-- —.]-~-See, also, Nos, 2156, 2185, ante. 

Necessity for notice of refusal—-Before time 
begins to run- - Lapse of patronage.! -— Sre Sect. |. 
sub-sect. 4, A. (b). ante. 

2355. Jurisdiction of temporal court to review —. 
Measures taken by bishop in examining prcsentee.} 
- Exerer (Be.) or. HELE (1693). Show. Parl. Cas. 
SS; Holt, KR. B. 600s) Comb, 2803 1 I. RR. OL: 
sub nom. Heine ExXtrer (Bp.), 3) Lev. Silky 2 
Salk. 5303 4. Mod. Rep. 8h; 2 Lut. LOM: sab 
Hom. EXCESTER (Br) te. HeLa, Carth. oii, Eb dL. 
afnnotations : -- Reid. Ror. Canterbury, Archbp. & London, 

Bp. C’Stz2), 15 Kast, 287: Exeter, Bp. ec. Jenner ust 

& Canterbury, Archbp. (2850), 14 Jur. S876, 

2356. Power of bishop to examine presentee after 
expiry of 28 days allowed by Canon 95.) —CGonknAM 
e Exeren (Br.), No. 2ES-f. ade. 

2357. Effect of refusal- For insufficiency of 
learning-—- Subsequent promotion to same living.| — 
A clerk refused for insuflicieney cannot. be after- 
wards promoted to the same diving.  TeREFORID 
(Bs) CASE (L584), Cro. Ieliz, 27.5 78 Te. aR, 2a, 
-trnotation :- Refd. Marshall wo Exeter, Bp. Cbséo), 7 


( . I. NX. s, G08}. 


MANCHESTER 


wat oy 


kK Revocation of Presentation. 


2358. By Crown By second presentation.: ~— 
WALLER'S Cask, No. 2309, aude. 

2359. - - - —., Krrenin re. CALVERT (1611), 
Lane, 1003 Tfo de Re 37. 

2360. By spiritual patron Presentee not ac- 
cepted -- On ground of insufficiency of learning.., 
ANON, (1500), Keil. 158, pl 4; 72 fb. Re. 828, 

2361. —-- .-- Srokk vr. SYKES (1627), Lat. 191, 
Pos; S2 KL. R. S40, 872. 
alnnotations » -Reftd. Uogers ¢. Holled (1775), 20 Win, sh. 

1039; Betham e. Gregg (1839), 51, 0.0. BS Per. 

2362. By lay patron.’ ANON. (100%). Weil. 154, 
pli: 72 E.R. 32s, 

2363. --.)- SrokR or. Sykes (1627). Lat. it, 
2535 82 EL. RL S10, 372. 
wtnnotations « Folld. Hogers ec. Holled (8775), 20 Wan. Uh. 

1034. Refd. Betham c. Gregy (83, 3 1. ben bt. 

2364. — Before institutlon., --Juvax- ir. 
ASCOUGH (1027), Lat. 235; 82 E.R. se. 
ctnnotations: WMentd. Berry r. White (1662), O. Bridy. a2; 


Threadneedle ¢. Linum (1674), Freem. K. B79 Wolfer- 
Wilk. 1785 


stan tr. Lincoln, Bp. & Whitehead (1763), 2 
Roo. Leighton (2768), Fortes. Rep. 1735) Alston rv. Atlay 
(Inst), 7 Ad. & El 289; Jewison e. Dynon (1st2), 6 


state Tr. N.S. 1 
2365. ----.; Rogers rv. HoLnep, No. 2060, 


ante. 

2366. By death of presentee -Of Crown -- Before 
induction.} —(1) Nornination of a muster to 4 
charity school not. subject to the general rules of 
lapse. as in cases of presentation to livings. 
(2) Where the presentee of the king dics hefore 
induction, or the presentee of a common person 
before institution, they shall present agrin (Lorb 
HARDWICKE, C.).— A.-G. ov. WYELIFFE (1718), 1 
Ves. Sen. 80; 27 E.R. 004, LC. 

2367. -——- Of lay patron—Before institution. ; -— 
A.-G. t. WYELIFFE, No. 2466, ante. 


Tn an action against the bishop, in © 


Sup-sker, 2.-- ADMISSION. 
A. By Institution. 

2368. Obligation of bishop to institute - -Presentee 
in whom advowson vested.; -WaArsi ¢. LINCOLN 
(Br.), No. 2272, ante, 

2369. Formalities —Seal - -What seal requisite.| — 
Corre. Str. Davip's (Be.), No. P83, ane. 


2370. Effect.) Axon. (1507), Keil, S85 9 72 
® R250. 
2371. - Usurpation of presentation.]--- 


GREEN'S CASE, Now 1604, aufe. 

2372, —---- .j| (1) Hf ao stranger present 
to a chureh, & his clerk be admitted & instituted, 
the chureh is full against every common person 5 
&. therefore, a sentence of the Keclesiastical CC, 
declaring it} void, by reason of a caveat previously 
entered, will not render a superinstitution by a 
cammon person valid; but until induction the 
church is still open to the King, & his presentec will 
be the lawful incumbent. (2) A eareat in’ the 
Keelesiastical Ct. is only in force for three months. 
— PlUTCHINS +. GLover (1618), Cro. Jac 4638: 
70 HE. OR. 8965 sub nom. TarenaAM & GLOVER Ss 
Case, 2 Roll. Rep. 6. 
Annotation = Generally, 

Lev. 286, 

2373. —- - | - Brown or. Spence (1663), 
I Keb. 5003 1 Sid. 1685 88 hb. a. EE. 

-tnnotation ¢- Mentd, Franco ec. Alvares (1746), 3 Atk. 342. 

2374. - - - Invalidity of letters of orders - 
Known to party falsely pretending to be in holy 
orders.| Rt.e. Miiis, No. L800, ante. 

2375. Proof -Necessity for.| -Proofof admission, 
institution & induction, not) required in equity. 
Although at law they hold a parson or vicar to 
the proof of his adinission, institution & induction, 
& reading the articles yet) we never do in equity 
(per Cun). Woopcocnk ee. Sarrin (U798), Bunb. 
bio de. 1. ose, 

2376. Action for dilapidations.| [In 
an action of trespass brought by a parson against 
the exon of his predecessor for dilapidations, it 
was incumbent upon pitf. to prove his declaring 
his assent to the Articles, & his taking the oaths, 
inasmuch as he was complete parson but in eb. 
last. No proof would be allowed to be offered of 
his having taken the oaths, but matter of record, 
It was not necessary (o prove institution & induc- 
tion, & the reason for this distinetion is, that in the 
first case an Act oof Parliament. has declared the 
church to be void, where these ceremonies are not 
performed, mn the other not. Even this is) not 
necessary to be proved where the parson has been 
in for several years, & this is the constant. practice 
in the Mxehequer (per Cur). Parkin vu. [nti 
(9729), 1 Barn. KR. 3. 8015 04 bt. 200, 

2377. - Sufficlency of - Blank for patron's 
name. Where a blank is left in the register of an 
institution or collation for the patron’s name, 
parol evidence of common report to prove who 
was the patron is admissible, Mearu (Br.) v. 
BeurieL.p (Lornp) (1718), 1 Wils. 215; 95 Kh. Rt. 
S81. 

Annotution: Refd. Rov, KEelawell (9790), 3 Terne Regs, 707, 


2378. When restrained. Pendente lite --Sult to 
impeach conveyance of advowson.)]---On the 
principle of protecting property pending litigation. 
the et. will, in a suit to impeach a conveyance of 
an advowson, restrain the institution of a clerk, 
cyven as against a deft. claiming to be a purchaser 
for valuable consideration without notice under it. 
-. GREENSLADE t. Dark (1554), 17 Beav. 502 5 
DL Is. 1. 11205 subsequent proceedings (1855), 20 
HBeav. 254. 


Best (1660), 1 


Mentd. Oley vr. 


aT a 
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Sect. 6.—Mode of filling benefices: Sub-sect. 2, B. 
& C3 oub-vools, & 4. _ Sect. 7: Sub-sect. 1.) 
B. By Collation. 

2879. Effect—On right of patron to present.}— 
GREEN'S Casu, No. 1634, ante. 

2380. After inhibition by archbishop.]/— 
(1) In a licence to a parson with cure of souls to 
accept of another benefice ‘‘ modo sit infra” ten 
miles of the former, the words ‘' modo sit infra” 
shall not be taken as a condition so as to make 





| 
| 
| 


the first benefice void on the taking of the second. ' 


(2) Qu.: if a collating by a bishop during the 
archbishop’s visitation, & after his inhibition, be 
roo0d.---DODSON ». LYNN (1637), Cro. Car. 475; 


ECCLESTASTICAL LAW. 


Whereby it appears, that without induction, 
which is a corporal possession, he who is admitted 
& instituted is not )aebaga ; so that from hence it 
is to be observed, t no possession can be had 
before induction, & without possession contirma- 
tion is worth nothing (per CuR.).— HARE v. BICKLEY 
(1577), 2 Plowd. 520; 75 EB. R. 778. 

Annotations :—Refd. Rawlinson v. Green (1617), Poph. 127 ; 

Robinson v. Woolly (1677), 3 Keb. 821. 

2385. J—The first clerk being inducted 
could not be removed by law, for the presentation 
is under the Great Seal & by the King in law being 





| in his name, & there is no difference in the form 


TO 1 Re. 1011 s stb non. Donson v. GiYN, W. Jo. | 


C'. By lacence. 


2381. Effect---Invalidity of letters of orders-— ° 


Known to party falsely pretending to be in holy 
orders. | —-J%, Vv. KLLis, No. 1800. ante, 


— ee oe 


Sub-sker, 3.) INDUCTION. 

2382. By whom performed—-Clerk not resident 
within archdeaconry-— General mandate to clergy 
within archdeaconry.|.—If an archdeacon make a 
general mandat for the induction of a parson, 
viz., worivers, personis vicariis elericis & Literalis 


infer archediaconat, meum ubicunque constitut., & ° 


if a minister or a preacher who is not resident 

within that archdeaconry, makes the induction, 
rab it, ix: good (per Cur.).--DEAN’S Cass (1609), 
oy, 13843; 74 H.R. 1007, 

aan -~Refd. Woolley ». Robinson (1678), Freem, 
2883. Mandate - Accession of new bishop before 

execution of mandate - Whether mandate revoked. | 


after the consecration of a new bishop, is not 
void. 

(2) Formalities of induction are not examinable 
in the ‘Temporal Cts.--WooLLey or. 
(1878), Kreem. KK. B. 457, 4638 ; 
340 5 
R213 TT. Jo. T8 3 2 Lev. 1905 1 Vent. $10, lox. Ch. 


“tnnolation :- -Generally, Mentd. Philps vr. Bury 
Skin, 447. 


when it is for the King or for the Chancellor, 
saving that for the most part the one is mandates 
& the other is rogantes (per Cur.).—LORD CHAN- 
CELLOR’S CASE (1611), Hob. 214; 80 I. R. 360. 








2386. ———.]-—HUTCHINS v. (iLOVER, No. 2372, 
ante. 
2387. ———.]—BROWN v. SPENCE (1663), 1 Lev. 


101; 1 Keb. 590; 1 Sid. 163; 83 TE. R. 318. 

Annotation :-—Mentd. Franco v. Alvares (1746), 3 Atk. 342. 
2388. -——-- Incumbent presented under mistake. | 

—PERNE v. OLDFIELD (1680), 2 Cas. in Ch. 19, 


313 22 i. R. 826, 832. 


2389. ~ 





On grant of advowson after institu- 


' ton to second living.|—T.1NcoLn (BP.) v. WOLFER- 


STAN, No. 2058, arle. 
2390. -—— On right to maintain trespass—--—In 


' respect of glebe —-Before actual possession taken. |— 
| (1) By his induction the parson is put in possession 
- of a part for the whole, & may maintain an action 


. entitled 


for a trespass on the glebe Jand, although he has 
not taken actual possession of it. 

(2) A parson who resigns his living is not 
to emblements.—-BULWER v. BULWER 


(1810), 2B. & Ald. 470; 106 EB, R. 437. 
Ansan : --ufs to (2) Refd. Davis cr. Eyton (1830), 7 Bing. 
oF. 


ROBINSON ! 
$0 BE. R. 384], | 


e r] ‘ i 3339) b, 4 e 
---(1) Induction by virtue of a mandate, granted | Sia ue 
by the guardian of the spiritualties, & executed | 


On right to sue _ for tithes.]—-See 


-——.|~ Briss v. Woops, No. 156, arte. 
-——.|— See, also, No. 3306, post. 


2392. Proof-—Necessity for.|—-Woopcock 1 





_SMmiru, No. 2375, arle. 
2393. —— ———.!—PITKERN v. ISLLis, No. 2376, 
ante. 
2304. --— -- Sufficiency of—--Possession for several 


sub nom. ROBINSON v WOoOLLy, 3° Keb, | 


2384. Effect.|- An annuity granted by a pre- | 


bendary after admission & institution, & before 
Induction is not good to charge the prebend. 

The grant. was not. good to bind the successor, 
because it was made before induction, at) which 
time it} was not a pyood grant, for the successor 


was good to charge the prebend, & the pre- 
bendary could not charge it before he was inducted, 
because the induction makes him to have the 
actual possession of the prebend, & to have the 
freehold in deed of the possessions thereof, for 
before induction he has not the freehold either in 
deed or in law. But the collation & induction 
makes him, as well as it makes a parson or vicar, 
to have the cure of souls, & it enables them to 
administer the sacraments to the parishioners, 
& to perform all divine service. So that he is a 
prebendary or parson to such purpose, but yet 
a prebendary cannot lawfully have seisin of the 
house, 
installation, nor the parson before his induction, 
& the installation is to be done to the prebendary 
by tho dean & chapter, & the induction to the 
parson or vicar by the archdeacon (per CuR.), 


‘ vi 


shall not be bound but in respect that the grant ' BLUNT (1560), Cary, 61; 21 BE. R. 27. 


lebe, or tithes, in our law before his | 


years.!---(1) Fifteen years’ possession of a benefice 


(1694), | is primd facie evidence of a regular induction & 
td 


of reading the Thirty-Nine Articles. 

2) Puyment of tithes by deft., a parishioner, 
is prima facie evidence against him of the rector’s 
title.-—CHAPMAN +. Brarpb (1797), 3 Anst. 942 ; 
15 kK. OR. 1088. 

2395. Obstruction. -Remedies against—Writ de 
laica removenda —Injunction.}] —BovuLr vw. 


—— ee n~“— 


2396. — -- —---.]—The issuing of 
the writ de vi laica removrenda from the common 
law side of the Ct. of Ch. in England has fallen into 
desuetude, as the same relief can be given by 
injunction in a case of obstruction to the induction 
of a party to a benefice, to restrain all interference 
therewith.-— Ea p. JENKINS (1868), L. Fe 2 P. C. 
258; 5 Moo. P. C. C. N.S. 351; 38 1. J. P. OC. 
. 10 L. T. 5835 17 W. R. 502; 16 E.R. 547. 
Rol 


TE 


Sup-sEcT. 4.-—READING OF AND ASSENT TO 
THIRTY-NINE ARTICLEs. 

2397. At what place—Entry into church un- 
lawfully obstructed—Porch.|— Reading the Articles 
in the porch of a chapel of ease is well enough, 
where he is kept out of the church & chapel,— 


Part V.—CLErGyY. 
1 Keb. : of the rectory of K. with a neighbouring rectory 


BROWN v. SPENCE (1663), 1 Lev. 101: 
590; 1 Sid. 164; 83 KF. R. 318. 
Annotation :-—Moentd. Franco r. Alvares (1746), 3 Atk. 342. 

2398. Sufficiency-—-Must be done sincerely.!— 
The assent to the Thirty-Nine Articles must. be 
unfeigned.—SMITH vr. CLARKE (1501), Cro. Eliz. 
252; 78 KE. R. 507. 

2899. Proof—Necessity 
Smiti, No. 2375, ante. 

2400. --—- When presumed.] —Monke 1. Bu'r- 
LER (1614), 1 Roll. Rep. 83; 81 E.R. 344. 


Annotations :-—Folld. Powel r. Milbank (1772), 2 Wim. BIL 
851. Refd. Williams v. East. India Co. (1802), 3 Enst, 
192 ; Rn. v. Hawkins (1808), 10 East, 211: Pearce ¢. 
Whale (1826), 7 Dow. & Ry. K. B. 56125 Heysham e. 

Forster (1829), 5 Man. & Ry. K, B. 277. 


for.!--Woopcock ot. 





2401. —_—- - -— Incumbent recently appointed. | 
— PITKERN v. TLuis, No. 2376, ante. 

2402. - —.J—PoWEL v. MILBANK, No. 
1898, ante. 


2403. —— Possession for several years. | --- 
CHAPMAN v. BEARD, No. 2394, ante. 

2104. Effect of failure to read Articles- Avoid- 
ance of benefice.!—-If an incumbent neglect to 
read the Thirty-Nine Articles within two months 
after his induction, pursuant to 13° Hliz., ¢«. 12, 
the benefice becomnes thereby void, without 
sentence of deprivation.----GREEN’s CASE, No. 1654, 
ante, 

2406. ----- ------ Necessity for notice to patron.| 
—(I) Upon acceptance of a second benefies with 
cure, the patron of the first benefice may present 
to it, be the value what it may. 

(2) But lapse shall not incur against him without. 
notice, unless the first benefice be of the value of £8. 

(3) Acceptance of a second benelice is void 
ah initio by not subscribing, & such acceptance, 
therefore, will not. vacate the first. 

(1) Loss of the second benefice by not reading 
the Articles does not restore the incumbent. to the 





first’ which he had forfeited.—Smeri ov. TELGDON | 


(1672), Freem. K. 3B. 25, 515 Vaugh. 120; 8g 


de. RR. 22, 40. 


stanotlation :---Ag lo (1) Refd. Wolferstan ee, Lincoln, Wp. 
(1763), 2 Wils. 171. 
2407. —.-- --- - Second benefice- Whether In- 


cumbent restored to first benefice. Sure. 


Lhigpon, No, 2406, ante. 


SecT. 7.--PLURALITIES. 
SUR-SECT, 1.-—-LIOLDING OF TWo BENEFICES 
TOGETHER. 


2408. What amounts to—Admission & Iinstitu- | 


tion to benefice—No Induction.J—AGaAr vr. Picren- 
BOROUGH & DENN (Br.) (1553), Moore, K. 1. 12 ; 
72 E.R. 406. 

as generally, sce Sect. 6, sub-sect. 3, 
ane. 


holding both.|—-]f two parsons of one church have 
each an entire cure, & one is presented to both 
cures, it is a plurality.—ANoON. (1594), Cro. Eliz. 
351; 78 EK. R. 5909. 

2410. Clerk rector of united benefice.; ---A 
clergyman, who had for many years down to 
shortly before his death been rector of K., by his 
will bequeathed £1,000 ‘' as an augmentation fund ”’ 
for that benefice “ ppon condition that the benefice 
or rectory never be held in plurality by any neigh- 
bouring clergyman.’ Steps towards the union 


ee 8 tte ee ae er eee 2 ee ee 





_— 


PART V. SECT. 7, SUB-SECT. 1. 


8. What anuunts to—Vicar-rhoral.) | 
-—-A viear-choral, by accepting a 


Sie en eee ee 


theret 


2409. -—_— Benefice held in medieties -- One clerk — 





anor 


Denefice with cure of nouls, dow not 
held benehces In plurality ; 
& such office of vieur-choral 1s not 


407 


& vicarage were commenced by the bishop of the 
diocuse in the year preceding testator’s death & 
subsequently, in the year of his decease, the recto 
of M. with the vicarage of S. & the rectory of K. 
were united into one benefice for ecclesiastical 
purposes, the deft. incumbent of M.-cum-S. being 
presented to the reetory of K.:—-Held: testator 
having used “ plurality ’” which was a technical 
expression involving the holding of a benefice 
by some clergyman who at the same time holds 
one or more other beneflees, the rector of the one 
united parish or benefice was not holding in 
plurality, & the event) contemplated by the 
condition of defeasance had not, arisen.--Re 
Macnamana, Hrwirr ve. Jeans (OPE). 104 1. 1. 
771; 55 Sol. Jo. 490. 

2411. When permissible-—Yearly value not ex- 
ceeding specified amount --Computation of value.| 


' —The clause in 21 Hen. 8, ¢. 13,8. 1), “ of the yearly 


value of £8,’ means the real value, & not the rato 
in the King’s books. —Bonp vp. PrieKier (160)), 
Gro. Blin, 858; 78 H.R. 1070s sub nom. Bune v. 
Tricker, Noy, 38. 

See, now, Pluralities Amendment. Act, 
‘co. SF), 8. DA. 

- By licence or dispensation. | 
ante, Nos. 2418 2417, post. 

2412. Dispensation from -Who may grant -- 
Crown.]— HOLLAND'S Cast, No. 2205, ante. 

2413. At what time dispensation may be 
granted—-Whether after Induction to second living. | 
—(1) If a parson having a benefice with cure of the 
value of £8, ete. accepts another beneflee with 
cure, & is iustituted, the first beneflee is void by 
the institution, but the patron, although he ma 
take notice if he will, is not bound so to do till 
after induction: after induction he must. take 
notice at. his peril. 

(2) A dispensation after institution, but before 
induction, is too late. 

(3) If a parson is presented, admitted, & insti- 
tuted to a benefice with cure above the value of £4, 
& afterwards & before Induction to the first, he 
accepts another benefice with cure & is inducted, 
the first. is void.- Diany’s Case (1509), 4° Co. 
Rep. 78 b3; Jenk. 278; 76 BK. . 1064: auh nom. 
Ronwns t. Gerreanp & Pruionce, Moore, Kh. B, 434 3 
sub nom. Ropens e PRINCE, Gouldsb. 162. 
dato ()) Consd. Alston. Atiny (1837), 7 Aa. 
Refd. It. «. Canterbury, Arehbp. (1633), Cra, 
Car. sobs Roo. London, itp. & Baldeock (£638), W. Jo, 

Wolferstan ro Lincoln, Bp. & Whitehead (1763), 

YW. E74. ifs fo (2) Refd. Colt & Glover, Coventry 

& Liehtield, Bp. (6696), Hon 140, sf4to 3) Refd. Betham 

re Gree GSS8), FO Bing. $52.  Cenerally, Mentd. Pybus 

r. Mitford (1670), 3 Keb. $383 Waleot ¢. Bottleld (1854), 

Zig. Rep. 798, 

2414. -- - -eee see l-- Roo. Lonpon (Bp.) & 
BALDCOCK (1638), W. Jo. 4045 82 E.R. 201. 
Annotations: Consd. Alston uv. Athy (1837), 7 Ad. & Kel. 

249, Mentd. Thompson ve. Leach (1607), t Ld. Haym. 313. 

2415. - Construction of dispensation — 
‘* Modo sit Infra.’?)}-—DOoDsON v. LYNN, No. 2480, 
auile. 

2416. -—--- Whether distance material factor. | -— 
Qn a dispensation to hold two livings, the distance, 
by she temporal law, is immaterial.-- I. ov. Litcn- 
FIELD (Bp.) (1775), 2 Wm. Bi. 068; 96 I. RR. 571. 

2417. -- Effect.j--- Pinson’s Case (1628), Het. 
125; 121 FE. R. 3. 

Annotation: Reid. Alston r. Athay (1637), 70. J. Ex. 392, 

2418. Effect--Avoidance of first benefice. |—- 
Where a parson, having one benefice of £8 yearly 


1885 


See No. 2205, 


Annotations: 
& fel, 2eo. 


oe SFO ee ee) ae - 


thereby vacated. - Saw oo. Woops 
(1455) 5 1, CL wb. Wt. 1583 7 Ur, Jur, 
365.—-IR., 
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Secl. 7.—-Pluralities: Sub-sects. } & 2.] 


value, though charged at £6 only for first fruits 
& tenths, is inducted into a second benefice, it 
vacates the former, & of such avoidance the 
Ordinary is not bound to give the patron notice 
before a lapse can incur; nor, if void for refusal 
to pay the tenths.- ANON. (1565), 2 Dyer, 237 a; 
13 i, it. 624. 





EccLESTASTICAL Law. 


2430. 





—— ——-- First benefice perpetual curacy.! 


-—A clerk in holy orders being in possession of a 


— eee 


perpetual curacy with cure of souls, augmented 
by the governors of Queen Anne’s Bounty, «& 
having, without dispensation, been instituted & 
inducted into another benefice with cure of souls: 
—Held: he had forfeited the former, which 
would he declared void.-- BURDER v. MAVon 
(1848), 1 Rob. Eccl. 6143; 6 Notes of Cases, | 


163 KK. OR. 1154. 


2419, ---— - ----——.]—Ho.LLANnD’s CASE, No. 2205, 
ante. 

2420. ——- ----.|- Trany’s Cask, No. 2413, 
ante. ; 

2421, -—----.]/- (1) The King’s successor 


muy present to a benefice upon a lapse to his | 


predecessor. 
(2) If an incumbent accept a plurality, the 


church becomes void by 2! Hen. 8, ¢. 13, & the | 
patron ought to present within 6 months after the | 
avoidance, which he inay do without sentence of - 
deprivation, for he is bound to take notice of this . 
avoidance at. his peril; but neither the interest . 


of the ees ov the King shail be discharged by a 
general pardon.- -R.ov. CANTERBURY (ARCHRBP.) 


(1634), Cro. Car. $543 Het. 1245070 KR. 9105, 


sub nom, Roo. Pritsr, W. Jo. 83d. 
Annotations: ~Consd. Alkton cv. Atluy (1837). 7 Ad. & El, 


249. Refd. Wolferstun oc. Lineoln, Bp. & Whitehead 

(1763), 2 Wilk. 178. 

2422. --- - - - Whether value of benefice 
material.) R.o¢. LoONpoN (Bp) & Babcock 


(1638), W. Jo. 404; 82 1. BR. P11), 
afnnatationa: —Refd, Alston vr. Athuy (IS37), 7 Ad. & EL 
280. Mentd. Thompoon er. Leach (1697), Eid. Rayin, BES. 

2423. - APR Uy oe. Henrie 
FORD (Brp.), No. PLbT, ante. 

2424. - -| Where the patron of 
aw rectory, Who is also the incumbent, accepts & 
in inducted into aw second benefice with cure of 
souls, the first becomes wholly vacant, whether 
wbove or below the value of £8 in the King’s books. 
& the successor to the first is entitled to the tithes 
from the time his) predecessor has accepted the 
second, BETHAM rr. GreaGg (1851), 10 Bing, 852 ; 
d Moo. & S. 23803 8 1.0. C2 PL l2rs 18h de RR, 
V4. 


elnnotlation : Refd. Alston e. Atlay (1837), 7 Ad. & Jel 289, 


2425. ---- -.}- SHUTE ©. Higpon, No. 2106, 
ante, 
2426. - - ~ King’s extraordinary chaplain.! 


-(1) df one of the Ning’s extraordinary chaplains 
has a benefice with cure of souls of more than £8 
aoyear valuc, & the King presents him to another 
of that deseription, upon his induction thereto the 
former becomes void. 

(2) The King’s chaplain extraordinary is not 
capable of a plurality within 21 Hen. 8, e. 13. 
Brown ve. Muaa (1702), 2 Lad. Raym. 7H): Holt, 
K. B. 1875) 1 Salk. 161; 92 BK. oR. as. 


2427. ---- + wf - LINCOLN (Bb. ot. Wornrir- 
sTAN, No. 2008, cote. 
2428. - -~- - - Whether second benefice appro- 


priate.|- Jf a clerk, having a benetive with cure of 
souls, takes another beneflee with cure of souls 
of the value of £8, he thereby vacates the former. 
Where an Act of Parliament creates a new parish 
church & rectory, & directs that the bishop shall 
confer a certain prebend on the reetor, & that the 
prebend shall remain united & annexed to the 
rectory for ever, this is not. such an appropriation 
of the rectory to the prebend as makes it an 
appropriate benetice within 21 Hen. 8, ¢. 13, 5. 3), 
& tenable with another benefice having cure of 
souls.—- HRAZEN-NOSE COLLEGE t. SALISBURY (BP.) 
(1813), 4 Taunt. 831; 128 E.R. 558. 

2429. ---- -- . AusToN ec. ATLay, No. 2059, 
ante, 


Annotation :-—Refd. Martin +. Mackonochie, Flamank t. 


Simpson (1868), L. Re. 2A. & 1, 116. 

2431. New parish—--Construction of 
Act creating new parish.| - The first count of a 
declaration stated that pltf. was rector of parish 
A., & as such rector entitled to certain fees for 
churchings & registration of baptisms. ‘Phat an 
order in council was made erecting a district chapel 
within the parish, which directed that two-thirds 
of the fees arising from the solemnisation of 
marriages, churchings, baptistns & burials in the 
chapel should during the incumbency of pitt. 
belong & be paid to pltf., & the residue to the 
minister of the district chapel. That deft. was 
appointed ininister of the district chapel, & by 
reason thereof became the proper person to 
solemnise Marriages, cte., in the chapel, & to 
receive the fees accruing in respect thereof 3; that 
it thereby became the duty of deft. to receive 
such fees & to pay to plitf. as such rector two- 
thirds thereof; that in consideration of the 
prepuscs, & that pitt. at the request of deft. had 
permitted deft. to receive the fees, deft. promised 
to receive all fees & pay over two-thirds to pltf. 
Averment, that niarriages, ete., had been solemnised 
Within the chapel by deft., & that fees became due 
in respect. thereof which deft. could & might have 
received. Breach, that deft. wrongfully neglected 
to receive such fees, ete., & had not paid two- 
thirds thereof to plat. Phe second count was for 
money had & received. Deft. pleaded nog 
assumpsil > that pith was not the reetor of the 
parish .A., &. also, that he had accepted another 
living of W., whereby the benetice of A. became 
void. The evidence was that) pltf was duly 
instituted & inducted to the rectory of A. in Pst, 


2 





_—& had ever since acted as such, no other person 


having been presented thereto by the patron. 
The living of AA. was not rated in the king's books, 
& was created by an wet which expressly pro- 
hibited it from) being held ti comomendam. In 
1820 pith, accepted the living of We. The district 
chapel mentioned in the declaration was duly 
erected within the parish of A., & the order in 
council stated im the declaration was made on 
June 20, 1848. In 18!2 deft. was duly appointed 
minister of the district chapel. At the time of the 
making the order in council there were certain 
accustomed fees payable ino parish A. in respect: 
of marriages, churchings, baptisms, ete. Deft. 
had received the fees for marriages, but had never 
received any fees in respect of baptisins or chureh- 
ings: —#/eld: (1) no duty was imposed on deft. 
to receive the fees for churchings & baptjsms for 
the purpose of paying two-thirds over to pltf., & 
the first count was not proved ; (2) the title of 
pitf. to the rectory of .\. was not absolutely avoided 
by bis acceptance of W., & he was, therefore, 
entitled under the second count to recover two- 
thirds of the fees for marriages actually received 
by deft.— Kine v. ALSTON (18148), 12 Q. LB. 971; 
Is L. J. QB. 58; 12 LT. OS. 2415 18 Jur 
2973; Tlb E.R. 113k: sub nom. R. or. ALSTON, 
Cripp’s Church Cases, 179. 

Annotation + -4s te (1) Distd. Roberts vr. Aulton (1557), 2 

H. NN, $32, 


Part Y. —Crerey. 


2432. ——— -——- Incumbent presenting himself 
to district church within parish.)—Sronie vr. WIN- 
CHESTER (Bp.), No. 2158, ante. 


SuB-SEcT. 2.—-UNION OF BENEFICES. 
oe now, Union of Benefices Measure, 1923, 
4NO. Je 

2433. At common law—Who may unite—-Bishop 
—With assent of patrons.]— ‘Two churehes whose 
revenues are not sufficient to maintain § their 
respective charges may be united & consolidated 
by the ordinary, with the assent of the patrons, 
if it be afterwards confirmed by the King, though 
their value be above £8 per annum.—- AusTYN ¢. 
TWYNE (1596), Cro. Eliz. 500; 78 EK. RR. 750. 
Annotation :—Refd. Reynoldson vr. Blake (1607), J Ld. 

Raym. 192. 

2434, ——- -/-—The Bishop of 
N., within which diocese were the perpetual 
curacy of W. & the rectory of C., addressed an 
instrument to D., the perpetual curate of W., 
under the episcopal seal, setting forth that he, the 
bishop, did, by these presents, ‘“ unite, annex & 
incorporate the aforesaid rectory of ©., with all 











its rights, members & appurtenances, to & with | tithe renteharge by pltfs. or their predecessors in 


the aforesaid perpetual curacy of W., during your 
Incumbency of same, & so long as you shall 
be perpetual curate there, & no longer, by our 
ordinary authority, & as muchas in us lies, & the 
laws & statutes of this realm do permit, & not 
otherwise ; so that you the aforesaid rectory of ©. 


one benefice, so long as you are perpetual curate 
of the said perpetual curacy of W., retain, & the 
fruits,” ete., “of both the said benefices, the 
burdens & charges due on same being by you 
sustained, receive, convert & apply to your own 
use, freely & lawfully, any ecclesiastical ordinance 
to the contrary notwithstanding. Provided, 
nevertheless, that you have & keep a sufficient 
curate, Jicensed & approved by our ordinary 


authority, to instruct & teach the people of the - 


parish in which you shall not reside ; | & provided 
also that, if you shall at any time hereafter be 
collated or instituted to any other benefice what- 


socever, that then our union shall be mull A. void | 


to all intents & purposes in the law, as if same 
had never been granted 7: “eld: (1) assuming 
that the bishop had power to unite the two 
benefices into one without the assent. of the Crown, 
chapter or patron, the instrument, on the whole, 
did not show an intention to effect. such a union, 
&, therefore, W. & C. being fifty miles from each 
other, I)., while resident at C., was non-resident. 
af; W., within Pluralities Act, I8US (¢. 106), & 
the bishop might, under sect. 83, while D. was 
receiving the profits of buth Jivings, appoint a 
stipend to the curate of W., & enforce the payment. 
by monition & sequestration of W.; (2) the fact 
of non-payment of the salary must, after the 
summons & sequestration, be assumed to hive 
been duly proved before the bishop, & if could 
not be objected that D. had not due netice of all 
the facts; (3) in an action for money had & re- 
ceived, brought by D. against the sequestrator 
for the purpose of impeaching the sequestration, 
I). could not insist that he had vacated the benctice 
of W. by adopting that of C., inasmuch as his 
right of action depended upon his being incumbent 
of W.— DANIEL v. Morton (1450), 16 Q. BB. 198 5 
20 I. J. Q. KB. 08; 16 L. T. O. S. 3822; 15 J. DP. 
40; 15 Jur. 699; 117 E.R. 854. 


Annotations :—-.18 to (1) Refd. Robinson r. Bristol (1452), 22 
L. 30. Po2ls AL-Goor. Durham (1ss2), 46 L. T. 16. 


ment under which the 


operated to bar the claim... A.C. ov. 


with the aforesaid perpetual curacy of W. may, as : CA eee tare tle 
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2435. ——- What amounts to.] —DANIEL v. 
Morton, No. 2434, ante. 
2436 -- --- Evidence of-—-Long usage.| -In 1503 


the parish church of K., a rectory, having become 
ruinous, the parishioners of the adjoining parish 
of W., a perpetual curacy, entered into an agree- 
wrishioners of K. were 
wblmitted to the use of their church & to the benefit 
of all usual ecclesiastical offices, which were thence- 
forward performed by the incumbents for the time 
being of W. for the parishioners of both) parishes. 
From 16045 onwards there was no separate pre- 
sentation to the benefice of K. but ne formal 
union of the livings of W. & IK. was made, although 
the holders for the tine being of the living of W. 
were cited, & made official returns, & paid charges, 
as rectors of IW. In Fsit the Pithe Comins, 
awarded a tithe rentcharge in respect of lands at 
KX., which then were, & had since remained, the 
property of defts. & their predecessors in’ title. 
The holder of the benefice of W. claimed the Cithe 
rentcharge apon the ground that there had been 
a union of his benefice with that of IK.. & that the 


‘profits of the latter benelice belonged to the 


holder of the united benefiees :- Meld: (1) there 


had been no legal or effectual union upon whieh 


the claim could be founded 3) (2) no receipt of the 


tithe gould be shown, & defts. were, therefore, not 
liable to account. 

Semble : Tithe Aet, E882 (ce. 100), limiting the 
time for recovery of tithes, would not have 
DDUTRITAM 


2437. ----- - -|  Applt. was the owner 
of the tithe renteharge in two civil parishes by 
Virtue of bis being the incumbent of a ehureh in 
each parish. He claimed that: he was the ineum- 
bent of wo separate benefiees, 50 Chat, if that was 
the case, he was entitled to exemption from the 
poor rate on the tithe renteharge, inasmuch as his 
total income from cach parish was below the 
limit) fined by Ecclesiastical ‘Tifhe Rentcharge 
Rates Aet, 1920 (e. 22), 8. 6. On complaints for 
the rates the evidence showed that from very 
early fimes the two livings had never heen sepa- 
rately occupied. The justices held that the two 
civil parishes were part of one benclice, & they 
ordered) distress warrants to be issued: (eld: 
there was evidence on which the justices eould 
lind that applt. was the occupant. of one benefice 
& not two benefiees, & their decision must he 
affirined. CARPENTER ot. LAINDON OVERSEEKS 
(1922), 127 BE. 1. 5555 S60. BP. 161s, 20 na. RR. 
oli, dc. 

2438. Effect -Whether union of parishes.| At 
common law there might be a union, but that: was 
only of churches, & buat as an appropriation of 
one rectory to another, but still the parishes: were 
adistinet (aor, C.J.) TDARMAN o. Renew (1695), 
PSalk. 1605; 8 Salk. $95 OF FH. BR. 1535, 7105 sub 
nom. HorMan iv. DENNE, Holt, K. 1B. 5223 12 
Mod. Rep. 823 sub nom. St. SwWitThin's PARISH 
Cask, Holt, K. B. 1305 Skin. 58s, O16. 
Annotations: Refd. Hartley vr. Cook (1833), 9 ing. 724% 

Ktohinsen c. Brintol (sot), Poon. TP. OR. 250. 

2459. --- Constitutes one benefice.| -Where 
three parish churches have been united by 22 Car. 2, 
c. TL, the benefice may be described in pleading as 
one rectory... WILSON oo VAN MILDERT (TROL), 2 
Bos. & PP. 304s 126 BR. 1 h6. 

2440. -- —-- Whether union of districts for rating. | 
- ‘fhe incumbent of two benefices which had been 
united ° for ecelesiastical purposes only " by order 
in council under Pluralities Act, 1838 (c. 106), 
5. 16, claimed relief in respect of rates under 
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Seel. 7.—Pluralities: Sub-sect. 2. Sect. 8: Sub- : pending action restrained.|—See CONTEMPT OF 
sects. 1,2 & 3, A. & B. (a) & (b).] | Court, Vol. XVI., p. 23, No. 183. 
| 


ee eee, -_= - ate 


Ecclesiastical Tithe Rentcharge Rates Act, 1920 
(c. eae ] Sola br aa of aria yeeines 
separately was under £300 ; the combined income a : 
was between £300 & £500. The justices were of SUB-SECT. 2.—CURE OF SOULS. 
opinion that the combined income must be treated | _ 2444. General rule.]|—CLERKE d. PRIN v. HEATH, 
as onc for the purpose of rating, & made an order | No. 1795, ante. 
for payment of one-half the amount of the rates 2445, .|—B.1ss v. Woops, No. 456, ante. 
which would, but for the Act, have been payable 2446. Evidence of.)—CLERKE d. PRIN v. HEATH, 
by the incumbent :—Held: (1) the benefices | No. 1795, ante. 
having been united “ for ecclesiastical purposes . Lay rector has no cure of souls.|—See No. 1361, 
only’ under Pluralities Act, 1838 (c. 106), 8. 16, | ante. 
the proviso to that sect. applied ; (2) such united 
benefices were not a ‘ district formed for ecclesi- | 
| 
| 
| 











astical purposes by virtue of statuto thority ”’ 
Withe AadubaeeTastieany yah Mera Hae SUB-SECT, 3.—RESIDENCF. 


within Tithe Rentcharge Rates Act, 1899 (c. 17), 
8. 2 (1), &, therefore, the incomes of the two A. In General. 

bencfices were separately ratable, & the incum- 2447. Duty to reside on benefice-—In parsonage. | 
bent was ontitled to total relief from rates in | —BurieR & GOODALE’S CAsE, No. 2460, post. 
respect. thereof.-- KEANE v. ASITBOCKING OVER- 2448, —— .|—An incumbent must reside 
BEERS, 11922] 1] K. B. 1435 01 1. J. K. 3B. 1293 | in the parsonage house, where there is one, & not 
126 L. T. 252; 85 J. P. 270; 38 T. 1. RR. 405 66 | in another house though within the same parish.— 
Hol. Jo. 02; 191. G. R759, D.C. | Law v. 1BBETSON (1771), 5 Burr. 2722; 98 EK. R. 
aaa (2) Distd. Carpenter r, Laindon Ovor- | 493, 

See, further, Ratms & Ravina. | ar tr “Tt is cat eat iia ¥. Tibetan: i aid tay, ratites 

2441. ----. Whether holding in plurality.|-—7e | if there was no areonaice house, the Peron xoieh : areas 
MACNAMARA, Hikwirr v. JEANA, No. 2110, ante. : lice in he parish : bi other conatruetion would be a 
On patronage.]—-Sce Sect. 4, sub-sect. 1, shameful evasion of the statute (LORD MANSFIELD, C.J.). 
D., ante. '  @onsd. Wynn v. Smithies (1815), 5 Taunt. 198. 

2442, -—--— On Crown--—Union of benefices by 2449. -—— Incumbent holding two bene- 
statute—Crown not named.]-~An Act of Parlia- | fices-—Residence in benefice not having parsonage. | 
ment. for the consolidation of o: lowed rectories & | -—T'he incumbent. of two livings, one of which has 
vicarages binds the Crown though not named.-—~ | @ house of residence upon it, & the other not, may 
R. o. ARMAGH (ARCHBP,) (1722), 1 Stra. 516; 8 | reside in that in which there is no parsonage house, 
Mod. Rep. 6; 03K. R. 671s on appeal, sub nom. | without a licence from the bishop, & such residence 
Armaan (ARCHRP.) & WHALEY v. R. (1724), : will excuse him from residing in the other living.— 
lortes. Rep. 213, HL. ‘ WYNN v. SMITHIES (1815), 6 Taunt. 198 ; 1 Marsh. 

2443. ---— Payment of annuities to retiring | 547; 128 KW. RR. 1010. 
incumbent.--Whether annuities benefice with cur 2450. Period of absence—Need not be con- 
& inalienable.}|~—1In pursuance of an order in | tinuous.]—QUILTER v. MUSSENDINE (1726), Guilb. 
couneil under the Union of Benefices Act, 1860 . Ch. 228; 25 i. R. 158. 

(c. 124), uniting two City benefices, certain | -fnnotation :-—Mentd. Rickard v. Graham, [1910] 1 Ch. 722, 
annuities were granted to the retiring incumbent: 2461. ‘‘ In any one year ’’—Year from time 
& his assigns out of the annual income of the , when action brought for penalty.|— CATHCART rt. 
united benefice, & made a first charge thereon . HARDY, No. 2479, post. 

during the joint lives of himself & the incumbent 











me ee wee eee 





of the united benefice, so long as he should per- B, Diapensation from. 
form in person, or by substitute to be approved (a) Licence of Bishop or Archbishop. 


of by the bishop, the duties of curate of the united 2452. Necessity for—Private Act annexing bene- 
benefice under the style of vicar in charge, with | fiseto deanery./—A private Act annexed the rectory 
wv provision for the retiring Incumbent after the | of HL. to the deanery of Windsor, & recited that 
death of the incumbent. of the united benefice :— | the necessary residence on the deanery, & the 
Held : such annuities were not a benefice with | dean's attendance on her Majesty, as registrar of 
cure within 13 Eliz., ¢. 20, &, accordingly, could | the order of the garter, would oblige him to be 
be validly mortgaged by the retired incumbent.— | often absent from H., & the Act compelled him 
McBran v DRANE (1885), 30 Ch. D. 520; 55 | to appoint a stipendiary curate constantly resident 
a a. ae 63 L. T. 701; 33 W. R. 9243 1 | at H. :—Semble: this, without more, conferred 
oh. R. O24, an excuse for non-residence at H., although in the 
subsequent Act, 43 Geo. 3, c. 84, imposing residence 
on all benefices not therein excepted, this is not 
enumerated, as a ground of exemption or of 
licence. ‘ 
Where a private Act “ united’”’ & ‘‘ annexed " 
a rectory in the diocese of O. to a deanery in the 
: diocese of 8S. & rl ret with any presentation 
Sect. 2, sub-sect. 4, A., ante. to the dean, but left institution & induction still 
-~---.]—See, also, No. 394, ante. ' necessary :—Held: a licence from the bishop of 
Peers Control of ministrations in parish.]——See {| O. for non-residence on the rectory was necessary, 
Part IT1.. Sect. 7, sub-sect. 2, C., ante. } as well as a licence for non-residence on the 
--—-— Intended sermon on subject-matter of ' deanery from the bishop of 8S. 
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PART V. SECT. 8, SUB-SECT. 2. 


t. Ticar-choral.}—The oM : F . 
B63 7 Te. Sue 05-04 a ee of vicar-choral ls not attended with a cure of soula.—SnHaw r,. Woops (1855), 51.C. L. R. 


USES Ona See 


Sct. 8.--RIGHTS AND DUTIES OF BENEFICED 
CLERGY. 
SuB-sEctT. 1.-—IN GENERAL. 
idciaren <argargar A for licence of bishop.)-—See 





Ee ET PR TS SR 


ee etre ee ee aoe apes meee me 


1 


Part V.—CLERGY. 


Where deft. had first ruled pitf. to discontinue 
an action for non-residence on a notification of 
exemption, which pltf. had agreed to admit, & 
traverse the title :—Held: deft. might afterwards 
have another rule to discontinue as to the same 
benefice, if he could show a sufficient. ground.—-- 
ene v. LEGGE (1815), 6 Taunt. 48; 128 Is. Rh. 

2453. Grounds for granting—Incumbent holding 
benefices in different dioceses——Licence in respect of 
one rape hes is no ground within 43 Geo. 3, 
c. 84, 8s. 19, for a licence of non-residence upon a 
benefice in one diocese, that a bishop of another 
diocese has licensed the incumbent’s non-residence 


on a benefice within that diocesc, because he had ' 


no house on that benefice, & lived within two 
miles thercof, & did the duty & a licence granted 
on that ground, would not be valid without the 
allowance of the Archbishop, under sect. 20. 

(2) The non-residence on one benefice under a 
licence from the diocesan thereof, is not equivalent 
to actual residence thereon, so as to excuse the 
incumbent’s non-residence on another benefice. 

(3) Therefore, a bishop's retrospective cortifi- 
cate that he would have granted a licence of 
nonresidence because the incumbent was _ per- 
forming the duties of another benefice within two 
miles of which he lived by licence from another 
diocesan, not being allowed by the archbishop, is 
void, but is good with the archbishop’s certificate, 
though the latter be granted after July 1, 1814.— 
WRIGHT v. FLAMANK (1815), 6 Taunt. 52: 1 
Marsh. 368; 128 E. HR. 952. 

2454. Registration—Benefice 
pecullar—Situate in another diocese—Place of 


registration.|—A licence of non-residence on a | 
benefice within an archbishop’s peculiar, locally ° 


situate in another diocese, needs not to be regis- 


tered in the registry of the diocese, but ought to - 


be registered in the registry of the archbishop. — 
cane v. Moons (1814), 5 Taunt. 757; 128 EI. R. 

2455. Effect—Non-residence under licence not 
equivalent to actual residence.|—Wrianr 1. 
FLAMANK, No. 2455, anle. 

2456. Retrospective licence—Effect.: -—(1) Under 
54 Geo. 3, c. 55, the retrospective certificate of a 
bishop to excuse a non-residence incurred before 
the passing of that Act, need not be obtained 
before July 1, 1814. 

(2) A. bishop’s certificate that he wouwd have 
granted a licence, cannot be pleaded in bar, or 
used as a defence upon the trial, of an action for 
non-residence. 

(3) If the certificate covers so much of the time 
of the non-residence, that not enough non-residcence 
to constitute an offence remains uncovered, the 
ct. will discontinue the action.— WYNNE v. KAY 
Sag 5 Taunt. 843; 1 Marsh. 387; 128 L. KR. 
924. 

Annotation :— As tu (1) Refd. Wright. r. Flamank (1K15), 6 

Taunt. 52. 

2457. 
2453, ante. 


Wright 1. FLAMANK, No. 








——.! 


(b) Other Excuses for Non-Residence. 


2458. Obedience to inhibition.| —Robins v. GER- 
RARD & PRINCE (1599), as reported in Moore, K. B. 
434; 72 E. R. 678; sub nom. Rows v. PRINCE, 
Gouldsb. 162. 


Annotations :-—Mentd. Colt & Glover r. Coventry & Lich- 
field, Bp. (1616), Hob. 140;- R. ¢. Posie eat A Arehbp. 
(1633), Cro. Car. 354; KR. r. London, Bp. & Baldock 

1638), W. Jo. 404; Pybus vc. Mitford (1674), 3 Keb. 338 ; 
G 2 Pega), fo Bi $527 Al fal BT tay (1837) 7 

v. : ng. 352; Alston ¢. 

‘Ad. & El. 289 ; Walcot ¢, Botfield (1854), 2 Eq. Rep. 758, 


in archbishop’s : 
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| 2459. Sickness without fraud.]-—Rosins v. Gur- 
| RARD & PRINCE (1599), as reported in Muore, K. B. 
| 4384; 72 K. R. 678; sub nom. ROBINS v. PRINCE, 
| Gouldsb. 162. 

| Annotations :-—Refd. Walcot v. Bottield (1854), 2 Eq. Rep. 
! 758. Mentd. Colt. & Glover 9». Coventry & Lichfield, Bp. 
| (1616), Hob. 140; R. v. Canterbury, Arochbp. (1633), 
; Cro. Car. 354 ; lt. ». London, Bp. & Baldock (1638), 

| 

1 

| 

j 

| 


. JO, 
404; Pybus vr. Mitford (1674), 3 Kob. 3388: Lincoln, Hp. 


«. Wolferstan (1764), 1 Win. Bl. 490; Betham «. G 
eet 10 Bing. 352; Alston «. Atlay (1837), 7 Ad. & El. 


2460. .—---.]--(1) By 21 fen. &, c. 18, it was 
resolved that the parson ought to reside in the 
parsonage-house & not in another house, although 

, within the same parish. 

2) Lawful imprisonment without. covin, or the 
non-existence of a parsonage-house in the parish, 
, or sickness without fraud, are good excuses for 
non-residence.---BUTLER & GOODALE’S CASE (1598), 
| 6 Co. Rep. 2L bb; 77 E.R. 285 3 sub nom. GOODALE 

v@ BUTLER, Cro. Eliz. 500; Moore, K. B. 640; 
' Gouldsh. 169. 
‘ Annotations :— As to (1) Refd. --- - r. Lend (1728), 2 Loe, 
666; Walcot v. Bottleld (1854), Kay, 534. ofa to (2) Refd. 
| Mun v. Baylies (1671), Freem. K. BR. 340; Walcot. 9, 
Bottield (1854), Kay, 534. 
' 2461. Non-existence of parsonage.| .-BUrLEeR & 
| GoopALE’s Case, No. 2460, avite. 
{ 


2462. —-—.|—The want of a parsunage-house 
is no excuse for the incumbent's residing out of 

| the parish.—-WILKINSON v1. ALLOT (1776), 2 Cowp. 
, 429+: 6 Burr. 2725, no. 3 O8 H.R. 1160. 
| fnnotation -— Refd. Wynn v. Sinithies (1815), 6 Taunt. 108. 
; 2463. -.]--WYNN tv. Smrriuns, No. 2019, 
| ante. 
2464. Lawful iImprisonment.] — Burien = & 
| (GOODALE'S CASE, No. 2160, ante. 

2465. -——-—.] —It is no ground for issuing a writ 
of prohibition to prevent a bishop from declaring 
‘a living void under Pluralitics Act, 1838 (c. 106), 





sg. 58, which has been under sequestration for a 
‘year, in consequence of the non-residence of the 
.ineumbent, that the non-residence is occasioned 
. by his imprisonment, under a sentence pronounced 
‘by this ct. upon a criminal information for libel. 
We certainly did not contemplate this conse- 
quence of our judgment ; but though this gentle- 
man is rendered physically unable to obey the 
order requiring him to reside in his Jiving, as his 
inability results from his own extreme misconduct, 
he cannot avail himself of if, as any excuse for 
‘noncompliance with that order. If any superior 
authority should think proper to release him from 
that. baprisonment in order that he may return 
to his congregation, that is for them, & not for 
uk) (LoRD DENMAN, C.0.).- Aa op. BaAiroerr 
(i818), 12 Q. B. 488; J1 1. TT. O.S. 2395 12 Jur. 
726; 12 3. P. Jo. 3893 116 1. 2, 950 5 aub nom. 
Re BartTuerr, Cripps’ Church Cas. 1313; 18 
J. J. Q. B11) aihaequent proceedings, sub nom, 
Re Barturtr, 36 Fexch. 24, 
Annotation :---Retd. Bonaker v. Evans (1850), 16 Q. B. 164. 
2466. Resignation.) -- RUDGE v. THOMAS (1617), 
3 Bulst. 202; 1 Roll. Rep. 403; 81 H.R. 170. 


Annatationa ----Retd. Price cr. Williams (1236), 1M. & W. 6. 
Mentd. Barker «. Braham & Norwood (1773), 2 Wm. Bl. 
866. 


2467. Death.| —(1) Death is not such a non- 
residence as will avuid a lease by a parson. 

(2) A reservation of rent in a parson’s lease, 
payable on the quarter-days, or within twenty 

' days after, is good, & binds the successor, & the 
tenant shall not have twenty days after the last 
quarter-day of the term. 

(3) A concurrent Icase by a parson to commence 
at a future day, is a lease in reversion, & void 
against the successor..—-MUN v. BAYIIRs (1673), 
Freem. K. B. 340; 88 EB. R. 2535 sub nom. 
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Sect. 8.— Rights and duties of beneficed ooty: Sub- | 2479. ——— ——— Whether allegation of length of 
sect. 8, B. (b) & C. (a) & (b) i. & t.3 sub: | absence sufficiently certain.}|—(1) 43 Geo. 3, c. 84, 
sect. 4, _ Sect. 9: Sub-sects. 1 & 2.) | which prohibits under a penalty a spiritual person 


BAYLy v. MuRIN, 1 Vent. 244; 2. Lev. 61; subd | from absenting himself from his bencfice for more 
nom. BAILY v. MuNNE. 3 Keb. AG, 107, 193. than a certain time in any one year, means year 
‘Annotations :-—Generally, Mentd. Winter ». Lovedon (1697), | from the time when the action is brought for the 
ae jteym. 267 Wallis - as cry oe aesr, Ch. | penalty. Poa 
‘ 2ane v. Donne 36), 1 M. © 105 Viviall 0. (2) In such action it is not necessary allege 
Blomberg (1836), 3 Bing. N.C. 311. in the declaration that the benefice has the cure 


2468. Defendant being chaplain retained.|— | o¢ apulas ke ie hone: alle 
p . , : ged that he absented 
ANON. (1733), 2 Barn. K. B. 316; 04 EB. R. 524. himself for a ipariod exceeding eight months 


2469. Sequestration.|—-A sequestration upon a | +6 

serena : gether, on Oct. 10, 1810, for the space of nine 

fi. fa, of a benefice with cure, is no excuse for the , months, then next following is sufficiently certain 
non-residence of the incumbent: & a lease thereof | 
| 
l 





ata : of the time of. absence, for it shall be intended to 
ne ee OH his ow - rye neces vole be for more than eight. months immediately con- 
(774) 1 owe: Seok 1x me O03. OR Ie 12 Tit secutive to Oct. 10, the jury having found a verdict 
. Owp: a Ae : sete ’ | for a penalty corresponding with that period of 
: tol mae by peuon: eee to abr te a | cabaence 
allure to reside on benefice—-Revocability o 2) 4 oe er 
leence.|—B Aas aw 2, B OBBIEY, No, 2247, ante. eee The annual value means average annual 
ving unhealthy.|— To debt against the | ; : 
incumbent of a parish for non-residence, it is a | Pe ata ad ete . oe aaa La rent) 
good defence that, from the unhealthfulness of | 


living, Sta ai 634; 105 EB. R. 480. 
pag tee oer (1709), ‘3. Hap. | , 2480+ Evidence—Necessity for proof of institu- 


20, N. P. | tion & induction.]|—BEvAN v. WILLIAMS (1776), 
3 Term Rep. 635, n. 3 100 Fe. RR. 775. 

2472. Private Act annexing benefice to deanery.]| | Anialadions P* Menta. Radford 9». MIntosh (1790), 3 

—Wriaut v. Lkuck, No. 2452, ante. | Term Rep. 632; Smith +r. Taylor (1805), 11 Bos. K& PLN. 

Sufficiency of excuse-—To prevent avoidance of ) 196; Pearce tv. Whale (1826), 5 B. & 


lease by incumbent.].—See Nos, 2466, 2467, 2409, | Compure No. 2478, ante. 





ante. ' 9481. — Sufficiency-—Name of parish.!--—In 
C. Enforcement of. w qui tam action for non-residence, where the 
(a) In General. | declaration states deft. to he vicar of A. & he gives 


2478. Monition.)—DAVIES v. Porr (1797), Return , ¢Vidence that the parish is called B., the entry 
of Appeals before the High Court: f Delegates, p. 92, | Vf deft.’s institution in the bishop’s book by the 
No. 182 (Parliamentary Papers, 199, April 3, 1888). | Dame of A. is not conclusive evidence against him 

-—-~—.J——See, generally, Part 1V., Sect. 10, sub- : though it is evidence of the parish being called 
sect. 2, ante. » by both names.- STILL 2. COLERIDGE (1801), 

2474. Suspension.] —Muaa v. Ley (1700), Re- | For. 117; 1456 E.R. Vi3t. 
turn of Appeals before the High Court of Delegates, ; 2482. -—~- --— - Non-residence.] — Rackiam 
No. 124 (Varliamentary Papers, 109, April 3, 1868). |” A eR as oa 

2475. —---.|—An incumbent suspended, ab | 2483. Penalty—Mode of assessment—-One-third 
officio ct bencficio, for immoral practices.— Paw Et ; Part of ** annual value ’’ of benefice-—Average 
v. Hap (1728), 2 Lee, 505. ma value.}---CATHCART tv. LIARDY, No. 2474, 

eters —See, , ll art T = S - = cane 
sect. 4, oe aes a el { 2484. ——. ---— By registrar.)—RAcCKHAM v. 

Monition & sequestration by bishops.]—See | Buck, No. 1478, ante. 
Sect. 10, sub-sect. 4, post. 


(b) eee Sor Penalties. 


| a cy 


~ In General, SuB-sectT. 4.— EccLRsiastTicaAL DUrirs. 
2476. Nature of stocendiies-- bivil not criminal.}| | 2485. Conduct of-—-Whether matter of public 
- -Racknam rv. BLuck, No. 1478, ande. , interest —Management of charity in parish.'—The 
conduct & management, by the clergyman of a 
it, Practice and Procedure. ' parish, of a charitable socicty in the parish, from 


2477. Venue.}—(1) In debt. under 43° Geo. 3, the benefits of which dissenters are by his sanction 
c. 84, 8. 12, for wilfully absenting himself from his ' excluded, is not the lawful subject of public 
benefice, the venue must) be laid in the county comment, so as to excuse, under the plea of not 
where the offence is committed. guilty, the publication of untrue & injurious 

(2) 31 Bliz., ¢. 5, extends as well to offences of Matter respecting the clergyman in relation to the 
omission as of commission..—WHITEHEAD vt. Wynn charity. 

(1816), 5 M. & S. 427: 105 E.R. 1107. Q@u.: whether sermons preached in a church, 
Annotation o—Generally, Mentd. Spencer vr. Swannell (1838), / but not published, are the lawful subject of such 

3M. & W. 184. public comment.---GATHERCOLE r. MIALL (1846), 

2478. Pleading Contents -. Allegation that de- 15 M.& W. 319; 151. J. Ex. 170; 7L.7.0.8 
fendant instituted & induocted.}— An information s9; 10 J. P. 58 2's 10 Jur. 337. 

2 


for non-residence need not allege that deft. was fee Dispute between incumbent & 


486. 
instituted & inducted. Ojection that deft. was churchwarden — As to use of church & vestry.}—A 
described “ parson or vicar’? was overruled.—  churchw arden having written to pitf. the incum- 
GARLAND v. BURTON (1738), Andr. 291: 2 Stra. bent. accusing him of having desecrated the church, 
1103; 95 E.R. 403. by allowing books to be sold in. it during service 





Compare No. 2480, post, & by turning the Vestry | into a cooking apartment. 
PART V. ssa 8, SUR SECT 3.— 1 asalnat a clergyman, fur non- -residence but dues not prove the negative, "e, the 
- (db) & on his benetice. It is no ground of © onus of proof resti on deft.- -- 


Ing 
a. Proaf on erem wwtion. }— Action DBonsuit that pltf., in his declaration, SEBL THOT vt. LeSLin (1833), 1 Ir. 
for penalties. under 9 Gea. 1V. e. 91, negatives certain grounia of exemption, ; L. Ree. Ss. $83.—IR. 


Part V.—-CLEerey. 


the correspondence was published without pltf.’s : 
permission in the deft.’s newspaper, with comments 
on pltf.’s conduct :—Held: (1) this was a matter ' 
of public interest which might be made the subject 
of public discussion; (2) the publication was, . 
therefore, not libellous, unless the language used : 
was stronger than, in the opinion of the jury, the 
occasion justified.—KELLY v. TINLING (1805), 
L. R. 1 Q. B. 699; 35 L. J. Q. B. 231; 13L. Tb. . 
255; 30 J. P. 791; 12 Jur. N.S. 940; 14 W. R. ! 


, | 
Annotations :—-Gencrally, Mentd. Kelly rv. Sherlock (1866), | 
L. R21 Q. B. 6865 Davis vr. Duncan (1874), L RY CP. 

396; Purcell v. Sowler (1876), 1 C. P. DD. 781. 
Neglect or refusal to perform.! —Sce Sect. 13, | 
sub-sect. 3, A., post. 


-—-- 


ee ee) 


Secr. 9.—CHARGES ON BENEFICES. 
SUB-SECT. ].-—IN GENERAL. 

2487. Whether claimable by prescription —- 
Charge by way of annuity.]-—An annuity lies by 
prescription against the parson of a chureh; & 
it is no plea to say that the church is destroyed ; 
for it is due in respect of the profits which arise 
from the tithe & glebe. 

The church is the cure of souls & the right of 
tithes. If the material fabric of the parish church 
be down, another may be built, & ought to be 
(per CuR.).—ANON. (1675), 1 Mod. Rep. 200; &6 
i. 1. 827. 

Charges authorised for purpose of improving 
property of benefice.|—See Part VII., Sect. 7, 
sub-sect. 3, post. 


eee eee ee 


a res ee 


SUB-SECT. 2.---MADE WHILE CHARGES 
AUTHORISED BY STATUTE. 

Noti“.— Charges on bencfices were made untarefal 
by 13 kliz., c. 20. This Act was repealed by 18 
Geo. 3, c. 84, 8, 10, but, so far as it related lo charges. 
was revived by 57 Geo. 3, ¢c. WY, & in considering the 
cases in this sub-section regard must be had to these 
Acts. 

2488. Validity--Demise of benefice to secure 
annuity.|—(1) A rector in Dec. 1816, yranted, 
bargained, sold, & demised the rectory & all the 
yzlebe lands, tithes, etc. to a trustee for securing 
an annuity for a term of years, if he the rector 
should so long live. This conveyance having been 
made after the passing of 43 Geo. 3, ¢. 84, & before 
the passing of 57 Geo. 4. ¢. W:— Held: a valid 
conveyance passing the legal estate to the trustee, 

(2) The rector succeeded to the rectory, upon the 
death of the former incumbent, in Apr. 1816. 
A. & B. were then in possession of the glebe Jands, 
having been tenants of the former incumbent, & 
they continued in possession until Dec. 1816, 
when the rector conveyed them to the trustee for 
Kecuring the annuity :--Zleld: the latter could not 
maintain an ejectment against A. & B. without 
giving them a notice to quit. — DoE d. CATES rt. 
SOMERVILLE (1626), 6B. & C. 126; 9 Dow. & Ky. 
K.B. 100; 5L. J. O.S. K. B. 28; 108 FB. OR. S09. 
teen :—-.18 to (2) Refd. Rt. ce. Halifux (1955), 4 EL & B. 


2489. --—- ---- Assignment of term when 
charges prohibited by statute.!/—-.A rector, in Isif, 
& after 13 Eliz. c. 20, had been repealed, in con- 
sideration of £600 granted, bargained, & suld the 





——— oe —_ — 


PART V. SECT. 9, SUB-SECT. 2. 

b. Fulidity—— Ménica erpended oan 
Luildingsa.}—Monies expended under 
the statutes for buildings & ovther 


scHefice.- 


Daprovements on glele Jends, duly 
certified by the bishop, coustitute a 
ood legal charge on wo amotety of the 
Brooker cv. Hoesen (P49), 
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rectory & glebe lands, & all tithes, ctc., for a 
hundred years, to the grantee of an annuity for 
securing the same. After the passing of 57 Geo. 3, 
c. 99, by decd, reciting the grant of the annuity, 
& that B. had agreed to lend the rector £600 to 
enable him to redeem the annuity, the grantee 
of the same, in consideration of £600, by direction 
of the rector, assigned to B. the £600 by him paid 
for the purchase of the annuity, & the term, & 
the fector confirmed to B. the rectory for that 
term, for the purpose of securing the repayment of 
the sum advanced by him to redeem the annuity, 
as well as other sums :-- Meld: inasmuch as the 
term was created after the passing of the 43 Geo. 
3, c 84, which repealed 13° Eliz. c. 20. against 
charging benefices, the assignment of it for the 
purpose of securing the money paid as the con- 
sideration for the annuity, was valid, & vested 
the legal estate in B.. although made after 57 Geo. 3, 


'¢. 99, which, perhaps, revived 13° Hliz. c¢. 20, so 


far as related to charges upon benetices. --Dors a. 

BROUGHTON v. GULLY (1829), 9 BL & GC. S4ts 

4 Man. & Ry. K. 3B. 2493; 7L. J. O.S. WK. OB. 2013 

109 kk. RR. 128. 

alanotations -~- Folld. Doo d. Wilks v. Ratmrden (1833), 4 
B. oe ou: Refd. Hunter ov. Cresswell (1850), 10 


L. J 

2490. -- -— -------— .] - A rector, after 13 Iliz. 
c. 20, had been repealed, & before its revival by 
57 Geo. 3, c. 99, demised his rectory to a trusteec 
for 99 years, to secure an annuity. After the 
passing of 57 Geo. 3, c. 09, by deed reciting the 
grant of the former annuity, & that A. had agreed 
to purchase of the yrantor an annuity of £574 a 
year for £4,400, & out of that sun to pay off the 
former annuity, & that that annuity & the term 
created to secure the same, should be assigned to 
a trustee for A.’s benefit, the rector granted the 
said annuity of £571, chargeable on his rectory 3 
& the trustee of the term created to secure the 
annuity of ISLS, assigned if, to a trustee for the 
benefit. of Ao: Meld: inasmuch as the term was 
created after the passing of 45 Geo. 3, ¢. 84, which 
repealed 13 Ihiz. c. 20, the assignment of it, though 
for the purpose of securing the payment. of an 
annuity charged on the benctice after the passing 
of 57 Geo. 3, ec. 9), was valid. Dor d. WILKS 1. 
RAMSDEN (183%), 4B. & Ad. 608; T Nev. & MLK. 
B. 4805 110 Fe. at. 585, 
Anneli :- -Refd. Bunter e Cresawell (1850), 16 1. T. OLS. 


Compare No, 2511, post. 

2491. --. -- Covenant to charge benefice to which 
grantor might be presented subsequently-.--No 
charge executed untll after passing of Act prohibit- 
ing charges.!- -43 (ieo. 4, ¢. 84, repealed 13> Eliz. 
c. 20, which prohibited the charging of benefices. 
13 Geo. 3, c. 84, was repealed in 1817, & the effect 
of such repeal was to revive 13° Eliz. « 20.0 In 
Ist] an incumbent duly charged his then present 
benefice with an annuity, & covenanted that, if 
he should afterwards be preferred to any other 
benctice, he would fully charge the same with the 
annuity; & that in the meantime the same 
should be charged & chargeable with the annuity. 
In 1814 the incumbent was preferred to another 
benelice but no legal charge upon it was executed 
until isis: - Meld: the deed of 141) constituted 
a good equitable charge, which attached upon the 
new benetice as soon as it was acquired. -METCALFE 
ve. York (Anciip.) (1836), 1 My. & (Cr. 5475 6 
I. J. Ch. 6535 40 8. R485. 

Annotations: -Apld. Re Mirans, (1891) 1Q. 8. 504. Befd. 


1. Ky. BR. 272. IR. 


c. --- sudygment.| A judgment 
is, under Debtors CUrelaund) Act, Jiu 
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ECCLESIASTICAL Law. 


Sect. 9.—Charges oi benefices : Sub-sects. 2 & 3, A.] , be good, though the rest was void, & payment of 


“Te wv. Storie (1849), 3 De ae A Sm. 308; Montega w 


Sandwich (1886), 32 Ch. D. 5 Mentd. ile ellealey v. 
Wellesley Tey 4 My. & Cr. Bais pudgate ell 
reed ye 6 F 73; Mo Keane (18 


(1851), 16 rnington 58), 
2 .& J. 202: Tuckley v. VOD), 10. (160), 3 John 


De 
H. 126; Holroyd ©. Marshall (186 191 ; 
" Cas. 523 : 


Tailby ‘v. Officlal Receiver (1888 om 

Western Weiraia bine Co. v. Big {1892] 1 Ch. 271; : 
ae mary a eneayee inance Syndicate vw. Lind, [1916] 
y 1. 345. 


SuB-siecr. 3.-—MADE WHEN CHARGES F'or- 
BIDDEN BY STATUTE. 


A. Warrants of Attorney. 


2492. When valid— Whether warrant of attorney 
charging benefice-—-Or merely collateral security.| 
—(1) A grant of a rentcharge by a rector or vicar 
out of his bencfices is void by 13 Kliz. c. 20. 

(2) If in such a deed of grant, he also covenant 
personally to pay the rentcharge or annuity, & 
give a warrant of attorney to confess judgment as 
a collateral security for payment of the annuity, 
the ct. will not order the deeds to be delivered up 
to be cancelled.-—-Movuys v. L&Ake (L799), 8 
Rep. 411; 101 K. RR. 146). 

Annotations ; --Aae to (1) Consd. Gibbons v. Hooper (183) ) 

2-1. & Ad. ast Folld. Sloane v. Packman (1843), 1 


Dow. & Js. 332. Refd. Colebrook ve. Layton eats 4 
B. & Ad. 6783 Hawkine v. Gathoroole (1854), 3 Eg. Rep. 


$48. As to (3) . Kalrcloth v. Gurney (1833), 9 Bing. 
G22. (lencrally, Mentd. Kerrison v. Cole (1807), 8 Hast, 
241; Horwoot ®. Underhill (1808), 10 Kast, 123; Morgan 


a Horseman (13810), 3 Taunt. 241, 


Davis . Marlborough 
aaa 2 Swan. 108; 


Aston Gwinnell (1829), 3 Y. & J. 


13 M‘Comnack ¢«. Melton (1834), 1 a nue 331; 
kis FUBHOIL v. Norman Nigar 5 ae N. 18° How wden 
e. Sinpeon (1839), 10 Ad. & El. 79%; Phillpotts v. Phill- 


potts ahhae' OC B. RBS Young rv. Clare Hall (1851), 
211.3,.Q.8.12; Jamen vr. Dat ae aa mer 231; Payne 
®. Brecon ¢ Corp. eet), Howkins r. 
Bennet. baa 301. 3. C. i 03. 


2493. tie J|—A warrant of attorney 
was iv en to confess judgment at the suit of A. 
If recited a grant of an annuity to A., & that the 
same was secured by the demise of a rectory, glebe 
lands, tithes, etc. by the grantor, to B. It then 
declared that the warrant of attorney was executed 
for the purpose of securing the annuity, & to the 
end & intent that a sequestration might be ob- 
tained by A. & continued during the continuance 
of the annuity, for the better securing the same : — 
Held: the warrant of attorney was a fraud on 
13 Eliz. c. 20, as creating a charge on an ecclesi- 
astical benefice—FLicntT v. SALTER (1831), 1 
Arad Ad. 673; 91L. 3.0.8. K. B. 67; 109 EK. 1 


en rd 


<Innolations ; ~~ Distd. Gibbons ¢. Boorse hay J. 
QO. K. B. OW; Britten «. Wait uF 3). 3 ie Ite 
Maan e. Rameden (1832), 1 Eh. B. isan” Li 
Newland e¢. Watkin (1832), 2 Mace 8 + Pa Faircloth 
* Curney us a3?) Bing. ror a. Colebrook v. 
Layton (1833), 4 BR. & Ad. pita Saltamarshe t. 
Hewett (1834), 1 Ad si & El. oye. pprvd. Jeffrics r. 


Alexander (1860), 8 H. LL. Can. 505. 

2494. -—-.|—A beneficed clergyman 
granted annuities by three several deeds, & by 
the same deeds, mado them chargeable on his 








living, which he thereby conveyed in trust for the | 
grantee, for the more eflectually raising & enforcing ; 


pevinent of the annuities out of the living; & 
e also gave as a security for payment of the 
annuities, three warrants of attorney, with . 
defeagances in the common form, to confess judg- 
ment at the suit of the grantee. On motion to 


set. aside the warrants of attorney, as being a 


charge upon the living in evasion of ‘13 Eliz. c. 20: 
—Held: this did not appear; the covenants in 


olid. | more sequestrations thereon ” 


the arrears, under these covenants, might well be 
enforced by the warrants of attorney. —GIBBONS 
v. HOOPER (1831), 2 B. & Ad. 734; 9L. J. O.S. 
K. B. 69; 109 E. R. 1317. 


Annotations :—Distd. Newland v. veaan pest) are ha & 8. 
174. Folld. Britten v. vat 32), 3 B. 915; 

Colebrook v. Layton (18 33) 4 & Ad. cae : 
Saltmarshe v. Howott (1834), 1 ae ‘& BU 812. 


2495. 
an annuity, & secured it by a conveyance of his 
benefice & by a warrant of attorney :—Held: 
the conveyance was void, but the warrant of 
attorney good.— ABERDEEN v. NEWLAND (1831), 4 











a Rate 58 BE. R. 106. 
ion :—Refd. Saltmarshe v. Hewett, Skrine +. Same 
E834). 3 le J. K. B. 188. 
2496. ——- ——— -———.|—KIRLEW v. Burrs 


(1831), 2 B. & Ad. 736, n.; 109 EK. R. 1318. 


Annotations :-—Folld. Britten v. Wait (1 oer 3 B. & Ad 
915. Consd. Newland v. Watkin (1 832).2 Moo. & a. 174. 
Rats. Colebrooke v. Layton (1833), 1 Nev. & M. K. 


2497. 





-|—A beneficed clergyman 


Oe a ee ES 


granted an annuity by deed & made it chargeable 


Term | on his living & gave a warrant of attorney in the 


, the grantee for £3,200. 


common form, to confess judgment at the suit of 
By the annuity deed it was 
agreed that the judgment ‘to be entered up on the 
warrant of attorney was to be a further security 
for the annuity & that no execution or sequestra- 
tion should be issued thereon other than such 
sequestration as was therein mentioned, until the 
annuity should be in arrear; & the grantor then 
covenanted that if the grantee should at any time 
decm it expedient to sequester the living it should 
. be lawful for him to issue a sequestration by 
virtue of the judgment for the £3,200, or any part. 
' thereof. Judgment having been entered up on 
| the warrant of attorney & the annuity being in 
‘arrear the grantee issued a sequestration for 
; £3,200, which sum greatly exceeded the arrears 
due, & entered into possession of the living. 
The ct. refused to set aside the annuity deed, 
warrant of attorney, & judgment, but directed 
| that the writ of sequestration should continue in 
force only for the arrears that had become due on 
the annuity.— BRITTEN vr. WaAtIT (1832), 3 B. & Ad. 
att 1 J.J. K. B. 267; 110 BK. 1. 336. 
| 
| 
| 
{ 
| 
| 
i 
! 
| 








2498. —-—,.]— Deft., a beneficed 
clergyman, gave to pltf. a warrant of attorney 
to secure a previously contracted debt authorising 
pltf. to enter up judgment thereon, ‘ & imme- 
diately thereupon to sue out one or more writ 
or writs of fieri or levari facias de bonis ecclesi- 
asticta, or sequestrart facias, & to procure one or 
against deft.’s 
livings. Pltf. having accordingly centered up judg- 
ment & sequestered the livings, the ct., at the 
instance of an annuity creditor, having a subse- 
. quent judgment, & without the concurrence of 
deft., granted a rule to restrain plitf. from further 
| enforcing his writ of sequestration on the ground 
' that the warrant of attorney, being a “ charging 
of a benefice with a pension or profit,’’ was void 
by 13 Eliz. c. 20.--NEWLAND t. WATKIN (1832), 
9 Bing. 113; 2 Moo. & S. 174; 131 E. R. 557; 
sub nom. Ex p. Morris, NEWLAND vt. WATKIN, 
iJ. Cc. P. 177. 
‘Annotations ---Folld. Faircloth v. Gurne ey. (1833), 9 Bing. 
22. Consd. Saltmarshe ¢. Hewett he Me nate Pa E 
$12. Long ¢t. Storie (1849), 1} 530. 


Refd. Moore cr. Ramaden (1838), 7 Ad. ‘s Te. Tos faentd. 
Semple ¢, Nicholson (1859), 4H. &N. 298, 


2499. —A cle 


wae ee —e fee 


<a Ce R mee enennenmoes 


granting 
the annuity deed for pay ment of the annuity might | an annuity, agroed that it should be charged on his 


ee 


Ke, 105), as._19, 21, 22, a valid charge | ixai 
Upon an coclesiastioa! benefice, without | in a 


~ ae 


Se re er eee me mee tree Oh cnrrerenerrens esa eee: 





@ sequestration: & the ct. will 
a plenary suit grant a recciver over 





Bande Be ene ES eG SONNE, Aemmrme SE ee Any abwemmenerte me ne 


Br e benefice.—Haitxe v. CaRPENDALE 
(1853), 5 Ir. Jur. 121.—IR. 


Part V.—CLERGY. 


benefice, & the payment secured by a bond & 
warrant of attorney with a judgment to be entered 
up thereon, for the purpose of charging the bene- 
fice. By the deed of grant the annuity was made 

ayable on certain days & chargable on the bene- 

ce, with a power of distress, etc. ; it also contained 
a demise of the benefice to a trustee, with a power 
in default of payment, to receive the tithes, rents 
& profits, etc. It was thereby also declared, that 
the bond & warrant of attorney, referred to in the 
deed as having been already prepared, & meant to 
bear even date with & to be executed & given at 
the same time as the deed, & the judgment to 
be entered up thereon, should be further securities 
for the annuity; & that immediately after such 
judgment the creditors might sue out execution 


& do such other acts as might be necessary for | 


obtaining a sequestration: & that as often as the 
annuity should be in arrear, they might put in 
force such writ of sequestration. The condition 
of the bond, after reciting the agreement for 
purus of the annuity & for securing the same 

y such bond warrant of attorney, & judgment 
reciting also the deed of grant, was declared to be 
for the duc payment of the annuity on certain days. 
The warrant of attorney gave authority to receive 
a declaration at the suit of pltfs., in an action of 
debt on a bond describing it as a bond of even date 
with the warrant of attorney, executed by the 
grantor of the annuity & given to the grantees, & 
to suffer judgment. The defeasance recited, that 
it was given to secure the payment of an annuity 
of the amount mentioned in the bond payable 
on the same days as in the condition of the bond 
was expressed, On a motion to set aside the judg- 
ment on this warrant of attorney on the ground 
that it was a charge on the benefice :-—Held : this 
did not sufficiently appear, the reference in the 
warrant of attorney to the bond amounting to no 


more than a description of the bond, its date, the | 


parties to it, & the time at which the annuity was 
to be paid W& not. incorporating the terms of the 


deed of grant, recited in the bond, with the warrant | 
of attorney, as to make the latter sd latent as charge | 


sAYTON (1853), 
K. 3B. 2 


of the benefice.-—COoLERBROOK Y. 
4B. & Ad. 578; 1 Nev. & M. 
lI. J. K. B. 953; 110 K. R. 573. 
«fnnotations :--Distd. Saltmarshe vc. Hewett. (1834), 1 Ad. & 

El. 812. Refd. Hawkins vr. Gathercole (1855), 3 leq. Rep. 

348. Moentd. Lane vr. Horlock (1846), 16 L. J. Q. Is. 87. 

2500. —--—~— —-- -~--.] —-The deed by which an 
annuity was granted contained a charge on a 
rectory, but a warrant of attorney which accom- 
panied the deed, though it recited the deed, gave 
no authority to sequester the rectory: «Held: 
the deed was only void pro tanto & the warrant of 
attorney was unimpeachable. — FaAIncLOTH — t. 
GURNEY (1833), 9 Bing. 622; 2 Moo. & S. 822; 
2L. J.C. P. 615; 131 BF. RR. 747. 

Annotations :-—Retd. Lewis +. Hooper (1K34), 4 Nev. & 
M. K. B. 318. Snow r. Booth (1855), 2 Jur. N.S. 37. 
2501. —-—- —-~ - - —.J—A warrant of attorney 

which appears upon the face of it to be to secure 

the payment of an annuity charged upon an 
ecclesiastical benefice, is void, under 13° Eliz. 

c. 20. 

The ct. will set aside a warrant of eitorney, 
judgment & execution, where the defeasance of 
the warrant of attorney recites the grant of an 
annuity by A. to B., rector of R., cum cura 
animarum, intended to be secured by an indenture, 
‘‘whereby A. had charged the annuity upon the 
rectory of It.;’’ & that it had been agreed that 


374 5 


such annuity should also be secured by that . 
& that no execution should . seq 


warrant of attorney ; 
issue until 21 days’ default in payment of the 
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annuity, in which case B. might, toties quotics, sue 
out such execution as he should think fit, & also 
sequester the rectory, to the intent that B. might 
recover the arrears. —SALTMARSHE v. HEWETYr 
(1834), 1 Ad. & El. 812; 110 8. R. 1417; sub nom. 
SALTMARSHE v. IEWETT, SKRINE v. SAME, 3 
Nev. & M. K. B. 656; 3 1. J. K. B. 188. 
Annotations -—Refd. Moore v, Ramsden (1838), 7 Ad. & El. 
808; Hawkins v. Gathereole (1855), 6 Do GQ. M. & a. L. 
Mentd. Lane v. Horlock (1846), 16 lL. J. Q. B. 873) Croft 
v. Lumioy (1855), 5 K. & B. 648. 


2502. -—--— —-—,| --On a proceeding at 
the instance of a sequestrator to settle the rights 
of several sequestration creditors of a benetleed 
clergyman a creditor claimed under a warrant 
of attorney which appeared by memorandum 
indorsed, to be given by the clergyman for the 
purpose of securing an annuity granted by deed :— 
Heid: the creditor need not show the deed, in 
order to prove that it was free from objection under 
13 Mliz. c. 20, the warrant of attorney being on 
the face of it, regular.-—.] OHNSON v. BRAZIER (1834), 
1 Ad. & El. 624; 110 BR. 1845. 

2508. - - —-- -- -. .J--R. granted an annuity, 
charging it, by deed, on two ecclesiastical benetices 
held by him, which he thereby demised on trusts 
to secure the annuity. We at the same time 
executed a warrant of attornoy to the grantee, 
reciting the annuity deed, & stating that, for 
further securing the regular payment of the said 
annuity, he thereby desired & authorised certain 
attorneys, etc., the rest of the instrument. being 
; in the common form of a warrant of attorney to 
'gulfer judgment in an action of debt. The 
| amount for which judgment was to be entered was 
| 


ee ee oe ree ee ee 


some 





ee ee ee 


en ee - ae ee ca ee ee ee ee 
~ = - —_ 


twice the purchase-money of the annuity. There 
was no defeasance :—/Teld: the warrant of attorney 
was not void as charging tho benctices contrary to 
13 Kliz. c. 20.—Moons v. RAMgDEN (1858), 7 Ad. 
'& I. 808; 3 Nev. & PK. B. 180; 7 Ld. QQ. U. 
545; 112 K. R. 7085) previous proceedings (1832), 
1d. J. K. BL. ES4. 
Annotation :-—--Refd. Pack v. "Parpley (1839), 0 Ad. & lel. (68, 
2504. -Deft., a benoficed 
clergyman, demised two livings (a pitt. for a term 
of 99 years upon trust to pay £5,700 previously 
borrowed by deft. of pltf., the indenture not in 
any way referring to a warrant of attorney. On 
the same day deft. executed a warrant of attorney 
to pitf., in the defeasance of which it) was stated 
“fo be yviven as a collateral security for £5,700 & 
interest “ further secured by a grant & demise 
bearing even date herewith of the vicarages 
in question, The money in question not being 
paid, pltf. signed judgment, & tasued a sequestra- 
tion. On application to set aside the warrant 
& subsequent proceedings : Held: it was not 
void as a charging of a benetice within 15. Eliz. 
c. 20, 8. 1, but it was an independent security for 
a loan.—-BeENpDRY vt. Piuce (1839), 7 Dowl. 759 ; 
3 Jur. 1150. 


_tnnotations :- -Folld. Bishop v. Hatch (1530), 7 Dowl. 765. 
Reid. Hawkins v. Gathercole (1855), 6 Bq. Kap. 34K. 


2505. —-- ---— - +} ~The owner of an 
advowson mortyayed it, & also tmortgaged the 
equity of redemption, & then sold the advowson, 
subject to the mtyges., & took from the purchaser 
a tmtge. of the alvuwson for securing the purchase- 
money. The purchaser, to induce the first mtgee. 
to allow his money to remain on the security, gave 
hin a warrant of attorney, & a similar security to 
the second mtgee., & also another to the vendor 

' for the amount of the purchase-money : & it was 
arranged that the tirst mtgee.’s judgment should 
have priority. The living was subsequently 
uestrated, & a bill was filed by the first mtgee. 
for sale & foreclosure, & he moved for a receiver & 


--- oe 
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ECCLESIASTICAL Law. 


Sect. V.—Charges on benefices: Sub-sect. 3, A., B. | 332; 241. T. O.8. 281; 19 J.P. 115; 1 Jur. N.S. 


& C. Sect. 10: Sub-sects. 1 & 2, A-] 
for an injunction to restrain defts., the other 
incumbrancers, from compelling payment from 
ae sequestrator of the money in his hands :— 
Held: 
to making the judgments & sequestration a charge 
on the living, as to come within the prohibition 


the transaction pointed so particularly . 


of 13 Eliz. ¢. 20.—Lona v. STORE (1849), 3 | 


De G. & Sm. 308; 12 L. ‘TT. O. S. 530; 13 Jur. 
297; 04K. Wt. 492. 


Annotation »—Consd. utes v. Brothers (1854), 2 Sm. & G. , 
500. 
2506. How validity ascertained —Admissibility | 


of evidence-—-To explain intention of parties.|— 


On an application to sect aside a warrant of attorney, . 


pursuant to 13 Eliz. c. 20, 6. 1, on the ground of 
its amounting to a charging of a benefice, the ct. 
will not look beyond the warrant to ascertain the 


ee 


intention of the partics & will not read affidavits | 


for that purpose.- Hisnor ov. Tatrcn (1839), 7 
Dowl., 763; 4 Jur. $18. 


aAlnnolation: Refd. Wawkins rv. Gathereole (1855), 6 De 
iM. & (i J. 


RB. Judgments. 


2507. Whether charge on living.! - Gilebe land is 
bound by the delivery of writ) of fiert: facias de 
bonis ecclestasticis to the bishop, but: is not affected 
by the judgment. Therefore a judgment. con- 
fessed by an incumbent in the North Riding of 
Yorkshire, is not. an incumbrance upon the living, 
so as to require registration, under 8 (reo. 2, .¢. 6.-— 
CoTrLE vt. WARRINGTON (1833), 5 B. & Ad. 417; 
2Nev. & M. K.B. 227; 110 B. WR. 855. 

Sa ae ie Refd. Hawkins «. Gathe. ole (1855), @ De G. 


2508. ---- - Judgment registered.| - A judgment 
is not by ya Act, 18388 (¢. 110), made a 
charge onan ecclesiastical benetice held = by 
debtor. - Batis e BrRorners (1851), 2 Sm. & G. 
500; 2 Ky. Rep. $03; 25 L. J. Ch. T8235 2% 


nT. O.S. 8055 18 J.P. 6613; 18 Jur. 7153; 2 
W. RK. 686); 65 1. RR. O08. 
2509. -- ~J--A Judgment cutered up 


against a beneficed clergyman does not create a 
Charge under Judgments Act, T8388 (c. 110), 5. 13, 
upon his living. 

A receiver was appointed by the ct. in a suit: by 
au judgment. creditor of a beneficed clergyman to 
enforce his Judgment as a charge upon the living, 
the Viee Chancellor who appointed the receiver 
considering that) the judgment was a charge. 


481; 3W. HR. 194; 43 Le. R. 1129, L. JJ. 


Annotations :—As to (1) Refd. Arnold v. Gravesend Corpn., 
Pallister ». Same (1856), 25 L., J. Ch. 776; McBean r. 
Deane (1885), 30 Ch. D. 520. As to (2) 
Jones (1856), 1 C. B. N. 8S. 339. Generally, Mentd. Cope 
v. Doherty (1858), 2 De G. & J. 614; Burder ¢. O’Neill 
(1863), 2 New Hep. 551; Re Poland (1866), 35 L. J. Bey. 
19; Cambrian Kys. Scheme (1868), 3 Ch. App. 278, n. ; 
Norwich, Bp. r. Pearse (1868), L. R. 2 A. & E. 281; 
Beloley v. Carter (1869), 4 Ch. App. 230; Garnett r. 
Bradley (1873), 3 App. Cas. 944; fe Meredith, Ez pn. 
Chick (1879), 11 Ch. D. 731; Bradlaugh v. Clarke (1883), 
8 App. Cas. 354; Seward v. Vera Cruz (1884), 10 App. Cas. 
59: Re Leavesiey, [1891] 2 Ch. 1; Baird v. Tunbridge 
Wells Corpn., [1894] 2 Q. B. 867 ; Kastman Photographic 
Materials Co. v. Comptroller-Gencral of Patents, Designs 
& Trademarks, (1898) A. C. 571; Birmingham Corpn. v. 
Birminghain Canal Navigations (1905), 3 L. G. R. 1287; 
R. ». West Riding of Yorkshire County Council, (1906) 2 
K. B. 676; Porthcawl U, C. v. Brogden, (1917] 1 Ch. 534; 
Banbury v. Bank of Montreal, [1918] A. C. 626; Re 
Plymouth Corpn. & Walter, (1918) 2 Ch. 354; A.-G. rv. 
Brown, (1920) 1K. B. 173 5 Nicolle v. Voisin (1922), 91 
L. J. P. GC. 129; Rhondda’s Claim, [1922] 2 A. C. 339 ; 
Woodifield v. Bond, [1922] 2 Ch. 40. 

2510. Right of judgment creditor to receiver.!- - 


TIAWKINS vt. GATHERCOLE, No. 2509, ante. 


» Parry 1. 


C. Other Transactions. 


2511. Validity --Demise of benefice-——To secure 
annuity.|-—A demise by a parson of his benefice, 


. nade subsequent to 57 Geo. 3, ¢. 09, for securing 
‘an unnuity, is void, it being in substance a charging 


of the benefice within J3 liz. c. 20, which, as far 
as relates to chargings of benefices, is now in force, 
having been revived by 57 Geo. 3, c. 99.—SHAWw 


y Prrracarnp (1829), 10 Bo & CG. 2413; 5 Man. & 
Ry. K. B80; 8 1. J. OS. K. B. 188) 109 


i. Re AW. 

Annotations :-— Refd. Newland v. Watkin (1832), 2 Moo. & 8. 
174; Saltmarshe cr. Hewett (1834), 1 Ad. & EL S12, 
a ee .- See, also, Nos, 2488-2490, 

cate. 

2512. -- ---- To trustee for payment of In- 
cumbent’s creditors.. “lo an action by a seque- 
strator of the living of S. upon a covenant to pay 
the yearly rent of £080, contained in a lease of the 
rectory & tithes. with certain exceptions, of the 
living of S. granted by the rector of S. to deft. 
before the sequestration, deft. pleaded that the 
rector being indebted to V. & M. in large sums of 
money, & requiring time to pay the debts, V. & M. 
at the request of the rector consented to give time, 
& V. consented to advance him a further sum upon, 
condition of the lease being granted to deft.. & 


- of another deed being exccuted by which thé rector 


Another judgment. creditor then issued a sequestras — 


tion against the sathe living, & a motion being 
made in the cause for his committal for contempt, 
another Vice Chancellor refused to make any 
order, but directed him to pay the costs, & he 
undertook to deal with the sequestration as the 
et. should direct. At the hearing, the same Vice 
Chancellor felt bound by the opinion expressed on 
the occasion of the appointment of the receiver, 
& decided accordingly. On appeal :-—Held: 
(1) the first judginent was not a charge on the 
benefice, & a receiver ought not to have been 
appointed ; 
mode of enforcing a judgment against the profits 
of a benefice 5) (3) the Judgment. creditor who had 
issued a sequestration had a priority of charge, 
notwithstanding any contempt he might have 
comnitted by interfering when a receiver was 
appointed.- PPAWKINS ov. GATHERCOLE = (1855), 
g@bDeGM& G1; 
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2507 1. Wacther charge on living. -— mn 


upon an 
Unider Debtors (ireland), 1840 (e. 105), 


appointed deft. receiver of all the tithes, ete. 
demised by the lease, & authorising him, after 
deduction of a percentage, to pay therefrom the 


‘debts of V. & M.. to keep up certain policies of 


insurance for the benefit of V. & M. & also certain 


. Other policies, & to carry out other purposes 


connected with the arrangement. The — plea 


, alleged that the lease was executed as part of the 


2) sequestration was the only proper | 


_ as directed 


3 liq. Rep. 3483 24 LL. J. Ch. | 








gaine transaction, & that the rector knew at the 
time of the deeds being executed that. deft. was 
attorney & agent for V., & that the second decd 
was made to enable him to apply the rent reserved 
by the first deed in the manner above mentioned ; 
that there was due from the rector to V. & M. 
more than was clainned in the action, &“that he, 
deft., had applied the tithes, etc., received by him, 
vy the second deed. Deft. pleaded. 
further, that before the execution of the lease the 
rector of S. was indebted to V. & M. & others, 
«& that in consideration thereof & of a further 
advance by V., the rector agreed to charge the 


oe on ee ete tine oe retour 
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au judgment is a good charge to Ireland, where there is no corre- 
eclcaastical 
Ireland, 13) Eliz. ¢. 20, not extending 


benefice in apouding enactment.-— WINTER or. 


Honan (2856), 8 Ir. Jur. 394.-—IR., 
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living of S. by 

appointing deft. agent & receiver by the deed sct 
out in the first plea; & that the lease was part 
of the same transaction to charge the living :—- 
Held: the first plea did not show any defeasance 
of the covenant to pay the rent contained in the 


lease: but there was an equitable assignment. of ° 


the rent so far as necessary to pay V. & M., & 
the lease was void as being part of a transaction 
by which the living was charged, contrary to 13 
Eliz. c. 20.—WALTHEW rt. CRAFTS (1851), 6 Exch. 
1; 20 L. J. Ex. 257; 16 L. T. O<. S. 4015 155 
E. R. 428. 

2513. ——— Composition—-Trustee to apply future 
income in payment of incumbent’s debts.] — A 


composition with a clergyman, in consideration | 
that his future income may be received by a: 


trustee, & apphed in liquidation of his debts, 
after providing for a curate, is void under 13 
Eliz. c. 20.—ALCHIN v. Hopkins (1831), E Bing. 
N.C.99; 4 Moo. &S. 615; 3.1.5. ¢. PL 2723 131 
KH. OR. 1055. 
«tnnotations :— Apld. Long ¢. Storie (1849), 130 Jur 
d. Hawkins rv. Gatherceole (1855), 6 De G. A 
Mentd. McManus t. Cooke (1887), 35 Ch. 1D. 681, 
2514. —--— Mortgage of income of canonry 
No cure of souls.}——-GkENFELL tv. WINDSOR (DIAN 
& CANONS), No. 342, ante. 
2515. - Personal covenant to pay--Con- 
tained in void charge.j;— A declaration in covenant. 


° 
Lo 


227. 
i. 1 





stated that deft. had granted on annuity to pltf., | 


& for the better securing the annuity demised a 
rectory & prebendal stall to certain trustees, & 
covenanted for payment of the annuity : & alleged 
as a breach the non-payment thereof. To this 
declaration deft., being under terms of pleading 
issuably, pleaded that. the indenture was made 
with the view of charging, & was a charge upon, 
the rectory, the same being a benefice with a cure 
of souls, contrary to 13° Eliz. ¢«. 20, & that the 
indenture & security were made to evade the 
statute :— Held: the statute avoided the charge 
upon the benetice only, but not the covenant. in the 
deed containing it.— SLOANE v. PACKMAN (1843), 
TEM. & W. 7703; 1 Dow. WL. 332; 12 L. J. dex. 
423; 11.7. O.S. 3163 152 Bb. RR. 1015, 

aneaittion > Refd. Phillpotts c. Phillpotts (1850), 10 C. 3B. 

vo. 


Compare Sub-sect. 3, A., ante. 

2516. —-— Mortgage of pew rents - Of consoli- 
dated chapel.'!—- The pew rents of a consolidated 
chapel, paid to the churchwardens on trust to 
pay the expenses of the chapel & hand over the 
surplus to the vicar, come under the words “ liv- 
ings appointed for ecclesiastical ministers “’ in 
13 Eliz. c. 20; & a mtge. of such pew rents ina 
charging of a benefice with a * profit out of the 
samine to be yielded ”? under the Act, & is void.— 
fie LEVESON, Ex p. ARKOWSMITH (1878), 8 Ch. D. 
96; 47 L. J. Bey. 46; 383 1. T. 54735 26 W. RR. 
G00, C. A. 

Anwitalions :- ~Mentd. Magdalen Hospital r. Knotts (1874), 
SCh. 1). 709; Vickers v. Selwyn hide sv oL. T. 747; 
Wolfe rv. Surrey County Council Clerk, heeeve v. Same, 
11905) 1 K. B. 439. 

2517. Assignment of annuilty— To retiring 
incumbent on union of benefices.;—McBEAN Ut. 
DEANE, No. 2443, ante. 





SecT. 10.—SEQUESTRATION OF BENEFICES. 
SUB-SECT. 1.—NATURE AND OCCASIONS OF 
PROCESS. 

2518. When remedy avallable—Lunacy of in- 
cumbent.;—Lonpon (Br. & BEACMUNT v. 
NICHOLLS (1723), Bunb. 141; 145 E. HK. 625. 
Annolation >—Reld. Harding c. Hall (1842), L1 L. J. Ex. 354. 
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executing the lease declared on, & by | 
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When sequestration granted.] — Sce Sub- 
| sects. 2, A., 3, 4, & 5, post. 
| 2519. Curacy.]—PRouT v. CRESWELL, No. 
| 778, ante. 
{ 2520. Is charge on benefice—Within 18 Geo. 2, 
' ¢. 20.]-—Where the qualification of a justice of the 
eace is an ecclesiastical benefice, a sequestration, 
‘issued at the suit of a creditor, under which 
. possession has been duly taken, & the profits 
: peceived, is an“ incumbrance affecting the estate " 
- within 18 Geo. 2, «. 20, 8s. 1. In a penal action 
‘against the incumbent for acting as a justice 
‘without being qualified, the writ of sequestrart 
facias is admissible in evidence against him, 
although the judgment roll contains no entry of 
an award of the writ.—Pack v. Tarviey (1839), 
9 Ad. & EL. 468; 1 Per. & Dav. 478; 2 Will. Woll. 
'& HH. 88s 81.3. M. 0.035 112 E.R. 1289. 
' sinnotations -—-Refd. Bunter vt. Cresswell (1850), 10 L. J. 

YQ. B. 3575) Powell ¢. Hibbert (1850), 15 Q. B. 120. 

2521. Is only proper method of enforcing judg- 
ment—- Against profits of benefice.|-— LIAWKINN t. 
GATHERCOLE, No. 2509, ante. 

2522. Is continuing execution.|- -Deft. was 
i reetor of the parish of A. in the archdeaconry of 
' )D.. which was formerly in the diocese of B., but 
' was dissevered from that diocese under Keclesi- 
i astical Comiunissioners Act, 1836 (c. 77), & per- 

manently annexed to & included in the diocese of 
(Ss. The registrar of such portion of the diocese 
of B. as Jay within the archdeaconry had an office 
lat ¢., at which, after the annexation, he continued 
to transact the business of sequestrations as he 
‘had done before. A writ) of sequestrari facias 
| was issued by plitf., directed to the Bishop of S., 
| & delivered to the registrar & accepted by him, 
| & sequestrators were appointed under the seal 
, of the Bishop of S., & the writ remained in tho 
registrar's hands at his offlee at ©. :--Held: 
(1) the writ of sequestration is) a continuing 
i execution & continues in force until the debt & 

costs are realised, without reference to the timo 
at which the writ) is nominally returned, or until 
the bishop is ruled to return it. which has the effect 
of putting an end to the writ; (2) a bishop is a 
corporation sole, & on the death of a bishop there 
is no need of a fresh writ of sequestration, but the 
: succeeding bishop may be called upon to make a 
return of that. which has been levied since he camo 
into oMice & to return the writs (3) under the 
circumstances: above stated this writ) was rightly 
directed to the Bishop of S., & the present bishop 
must make a return to it. --Piae Les uv. Sr. JOHN 

(1855), 10 Exch. 8053; $C. 1. 1.478; 24 1. J. Ex. 

171; 241.7. O.S. 81is 156. RR. 704. 

2523. What property subject to sequestration—- 
Only that held as corporation sole.) - -MosieLy v. 
WARBURTON, No. 1856, anfe. 

2524. Legal presumption of validity.|-—In an 
‘action for money h & received by deft., as 
sequestrator, to the use of pltf., as incumbent, 
pitf. is not entitled, upon proof of the receipt of the 
money by deft., to call upon him to prove the 
' validity of the sequestration, but is bound to prove 
on his own part that the sequestration is invalid. 

The law will infer a valid sequestration until 








. something is shown to the contrary (LOorb CAMP- 


KELL, C..).--—BARTLETY ov. EVANS (L851), 18 


r. O. MS. 71. 


4e 


Scs-secr. 2.—For DEBT of ON BANKRUPTCY. 
A. lanue of Writ. 


2525. Who may apply for--Provisional assignee 
of insolvent Incumbent.j}—A provisional agssignue, in 
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Sect. 10.—Sequestration of benefices: Sub-sect. 2, A., 


B. & C. (a), (b) & (c).) 

whom a prisoner's estate & effects are vested by 
an order of the Insolvent Debtors Ct., under 
Judgments Act, 1838 (c. 110), s. 37, has power 
where such prisoner is a beneficed clergyman, to 
apply for a sequestration under sect. 55.—SMITH v. 
WETHERELL (1847), 5 Dow. & L. 278; 17 L. J. 
Q. B. 67; 10 L. T. O. 8. 229. 

526. ——— Not subsequent incumbrancer—After 
appointment of receiver obtained by prior incum- 
Branees:|- AWAINE v. GATILERCOLE, No. 2509, 
anle. 

2527. To whom writ issued—Transfer of benefice 
dh another diocese.|—-PHELPs v. ST. JOHN, No. 2522, 
ante. 

2528. When granted.|—R. v. SwINNEY (17786), 
1 Cr. & J. 390, n.3 148 E. R. 1474. 

Annotation :—Folld. R. v. Armstrong (1835), 2 Cr. M. & R. 
. 


2529. ——— Defendant possessed of benefice— 
No lay fee.|—Where to a special capias utlugatum 
the sheriff returns an inquisition finding that deft. 
has benefices but no lay fee, this ct. will award 
a writ of sequestration upon reading the transcript 
of the outlawry & inguisition.—R. v. LIND (1831), 
1 Cr. & J. 389; 1 Dowl. 286; 148 E.R. 1473; 
sub nom. Re WinpE, Dixon & DALTON v. HINDE, 
1 Tyr. 8317; 9 L. J. O. 8S. Ex. 107. 

Sr i s—Folld. R. v. Armstrong (1835), 2 Cr. M. & R. 


2530, —— ——- ——-.]— Where a sheriff re- 
turned to a writ of capias utlagatum that deft. had 
no goods, nor any lay fee in his hailiwick, but that 
he was possessed of a rectory, the ct. ordered the 
writ of sequestration, although the sheriff did not 
return that he had scized the rectory into his 
hands.— RH. v. ArmMstronu (1835), 2 Cr. M. & R. 
206; 43.3. Ex. 167; 150 Is. R. 88: sub nom. KR. 
2” ARMSTRONG, SWANN tv. ARMSTRONG, 3 Dowl. 
760; 5 Tyr. 762. 

2531. —— —_— Name & situation of bene- 
fice not stated in sheriff’s return.|-—To a writ of 
capias utlagatum, the sheriff returned that deft. 
had no goods, nor any lay fee within his bailiwick, 
but that he was a beneficed clergyman; _ not 
stating the name or situation of the benefice. 
The ct. refused a writ of sequestration, but sug- 
gested a motion for a rule calling upon the sheriff 
to amend his return.—R. vr. Powerit, Ion tu. 
PowEtl. (1836), 1 M. & W. 821; 5 L. J. Ex. 170; 


150 K. R. 466. 

2532. Sree tia oe | nae Deft. 9 a beneficed 
clerk, having failed to pay to pltf. his debt as 
ordcred by the ct. an attachment was issued against 
him, to which son est inventus was returned. 
The ordinary writ of sequestration was then 
issued, to which it was returned that deft. had no 
lay property ; & the ct., on motion, ordered a writ 
of she ego Jacias de bonis ecclesiasticis to issue, 
directed to the bishop of the diocese.—ALLEN rt. 
WittaMs (1854), 2 Sm. & G. 455; 3 Eq. Rep. 
07; 24L. J. Ch. 160; 24 L. T.0.S8.122; 3W. KR. 
85; 65 E.R. 478. 

2538. ——— No writ of execution issued.]—Judg- 
ment having been signed against deft., a bencficed 
clergyman in the county of Brecon, a writ of seques- 
tration was issued & put in force in Aug., but at 
that time no writ of fi. fa. whatever had been issued. 
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appeared by the records of the ct. that 
the sheriff to whom such writ, if issued, 


ECCLESIASTICAL Law. 


In Oct. a writ of fi. fa. was issued against deft., 
to which the sheriff of Bristol made a return of 
nulla bona only, & not that deft. was clericus 
beneficiatus. On Nov. 22, a rule nisi was obtained 
to set aside the writ of sequestration :—Held: 
the writ of sequestration was irregular.—BROMAGE 
v. VAUGHAN (]852), 7 Exch. 223; 21 L. J. Ex. 1113 
18 L. T. O. 8. 260; 16 J. P. 894; 155 E. R. 926. 
34. ——~ No return of nulla bona to writ of 
aL ee ams v. WOODWARD (1869), 20 
2535. Issue of second writ—-No return to first 
writ.|,-YarroTH v. Seys (1720), Bunb. 62 ; 
145 EK. R. 695. 


B. Position, Powers and Duties of Bishop. 


2536. Position—In situation of sheriff.]|—Whcere 
a bishop grants sequestration against the effects 
of a clergyman, within his diocese, he stands in 
the same situation as sheriff, & the ct. has the same 
power over him as over that officer. Therefore, 
where four writs of sequestration had issued against 
the effects of a clergyman, at the same time by 
the same attorney, at the suit of different persons, 
& they had been placed so as to defeat the execu- 
tion of pltf., who was entitled to priority, the ct., 
ordered the bishop to return what he had levied, 
& give precedence to the writ issued at the suit 
of pltf.—R. v. LONDON (Bp.) (1822), 1 Dow. & Ry. 
K. B. 486. 

2537. —— —---.|—-When the profits of benefice, 
which had been sequestrated at the instance of 
the provisional assignee, & not paid into ct., upon 
the ground that a judgment creditor, since the 
insolvent’s discharge, was taking steps to set it 
aside, no notice having been given to the pro- 
visional assignee that it was intended to dispute 
his title, the Insolvent Ct. granted a rule upon the 
bishop to show cause why he should not make a 
return of the proceeds of the sequestration. ‘The 
bishop having made a return :—Held: the bishop, 
whose office in this matter was analogous to that 
of sheriff was accountable to the ct. 

The bishop is the officer of this ct. ; he sequesters 
the profits of a benefice in pursuance of an order 
made by the Insolvent Ct., which order Judgments 
Act, 1838 (c. 110), emphatically pronounces to be 
his sufficient warrant. There appears no reason 
that the fruits of his levy should travel to the hands 
of the provisional assignee through the Ct. of Q. B. 5 
& the natural construction of the statute is that 
it is the business of this ct. to enforce the rights of 
the creditors in such a matter. The bishop has 
made his return of 2713 13s. 73d. levied under the 
provisional assignee’s sequestration ; & has given 
us the dates of seven subsequent sequestrations 
issued on judgments of particular creditors. The 
order now made is, that he shall pay the money 
into ct. (per CUR.).—Re WETHERELL (1848), 11 
L. T. Ow S. 249, 373. 

2538. —— -——.]—A return having been made 
by a bishop to a writ of fi. fu. de bonis ccclesiasticis, 
annexing accounts of moneys levied under that 
& a prior writ issued by another sequestrator, the 
ct. referred the account to the master go examine 
the deduction made from the sum levied, & say 
whether they were proper to be allowed, not with- 
standing the same accounts had been filed in the 
Ecclesiastical Ct.—Morris v. PHELPS (1850), 4 





PART V. SECT. 10, SUB-SECT. 3.—B. 


d. When granted-—Reiurn of nulla : . Liabilit lé ‘ 
buna to writ of another creditor.}—The | niust have gone, had recently returned fete: ea anit 4a Seeainak for “ail 
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ve bishops & the present bishop, 
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Exch. 895; 19 L. J. Ex. 165; 14 L. T. O. S, 422; 
14 J. P. 560 ; 154 Kb. R. 1480. 


Annotations :—Consd, Hawkins v. Gathercole (1855), 6 


De G. M. & G. 1. Refd. Billing rv. St. Aubyn, Townes 
v. Same, Ramsay te. Samo (1861), 4 L. T. 404. 


2539. ——— Money paid under mistake of fact 
by sequestrator—Property applied by bishop in 
sequestration—Personal lability of bishop.]-— 
Where tithe rentcharge was paid by pltfs. under 
a mistake of fact to the sequestrator of a benefice 
appointed by an order made by the bishop under 
Bkpcy. Act, 1883 (c. 52), s. 52, & was received & 
applied by the bishop, who had no notice of the mis- 

e, first in providing for the spiritual needs of the 
benefice, & then in payment of the balance to 
the trustee in bkpcy. of the incumbent :-— Held: the 
bishop, as between himself & pltfs.. was in the 
position of a principal, & as such was liable to 
repay the amount so received & applied by him.-— 
BAYuis v. LONDON (Br.), [L913] tL Ch. 1273; &2 
L. J. Ch. 613 107 L. TT. T3030 29 T. Le R. 50; 
57 Sol. Jo. 96, C. A, 
Annotations :~ Refd. Sinclair vt. Brougham, [114] A. C. 


Mentd. Chillingworth vr. Esche (1923), 120 ML. 7 
8U8; Holt ve. Markham, [1923] 1 K. B. d04. 


2540. Duties—To account --To whom account- 
able—-Not creditor.) -—A creditor of an insolvent 
clergyman cannot. have a rule calling on a bishop 
to render an account of moneys received under a 
sequestration obtained under the Insolvent Act.-— 
Ex p. Morvart & DEWE (1837), Will. Woll. & Dav. 
358 3) sub nom. Re Dewser, Bae p. Morrart, | 
Jur. 453. 

-——- To make return to writ.] --See Sub-sect. 2, 
])., post. 

C. Sequestrators, 
(a) dn General. 


2541. Appointment—Whether bishop bound t 
appoint cheapest sequestrator.}---(1) A  seques- 
trator has no right to charge the estate with the 
expense of audit dinners if the incumbent ex- 
pressly forbids it; but. by lying by & not objecting 
at the tame, the Incumbent cannot afterwards 
object to such charge if it is the practice to give 
such dinners to the payers of tithe. 

(2) The bishop is not’ bound to appoint the 
person who will act as sequestrator on the cheapest 
terms.—Hte SANDERS vt. VPENLEASE (1859), L da. 3. 
o43 23 J. P. 774A. 

2542. Position —Mere bailiff or agent of bishop.| 
—On the general principle, I am inclined to hold, 
that the sequestrator will be liable for dilapida- 
tions. The King's writ issues to the bishop to 
levy a sum for the discharge of the debt. This 
writ, has been truly described us mandatory to 
the bishop, who is, in a general sense, only minis- 
terial, The sequestrator is a kind of bailiff to the 
bishop. There is no mention of any purpose, but. 
the payment of the particular debt ; it is, however, 
a thing incident to, & inseparable froin, the 
subject-matter itself, that there are certain duties 
& expenses for which the sequestrator is bound 
to provide. The instrument issued under the 


e 
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authority of the bishop, & contains a clause of . 


allowance for all necessary charges; & 1 do not 
know on what. weit a it can be maintained, thut 
the repairs of the chancel, & of the pazsonayger, are 
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not necessary charges. The clergyman is, by law, 
equally required to provide such repairs, as well 
as the performance of Divine Service, & he cannot 
exonerate himself from one of those duties, more 
than from the other (Suir W. Scotr).—HUBBARD 
vu. BECKFORD (1798), 1 Hag. Con. 307; 2 Phillim. 

5, n. 

Annotation -—Refd. Harding vc. Hall (1842), 10 M. & W. 42. 
2543. ——-.]—The sequestrator of a bene- 

fice, appointed by the bishop under a writ of 

sequestrari: facias, is the mere bailiff or agent of 
the bishop, & has no such interest in the profits 
as will enable him to maintain an action at law 
against a party who wrongfully receives them.— 

Harpina v. HALL (1842), 10 M. & W. 42; Il 

L. J. Ex. 354; OJ. P. 633; 6 Jur. 649. 

Annotations -—Refd. Baylis v. London, Bp., [1912] 2 Ch. 
318; Howson ¢. Shelley, (1014) 3 Ch. 13. entd. Bunter 
ve. Cresswoll (1850), 14 Q. B. 825; Powell v. Hibbert (1850), 
15 L. T. O. 8S. 158. 

2544. On bankruptcy.]—-Where a seques- 
trator has become bkpt., the ct. will restrain him 
from exercising his power, & permit the assigneo 
to use his name, until a new sequestrator has 
been appointed.—Re Ivison, Ee p. HALL (L835), 
1 Deac. 87; 2 Mont. & A. 302; 4 L. J. Bey. 83, 
Ct. of R. 

2545. Remuneration.]--A  sequestrator is not 
entitled to a stated feo of bs. Sd. a day for his fee. 

I do not remember that Us. 8d. is an absolute 
stated fee, to all sequestrators, whether the effects 
seized under the sequestration are large or small ; 
& as the sequestrator, in this case, has not got in 
£40 in almost two years, 1 think the gross sum the 
master has allowed him, is sufficient for his 
trouble.- -Woob v. FREEMAN (1743), 2 Atk. 642 ; 
26 Ki. KR. 725. 

46. What expenses allowed—Expenses 
of audit dinners.|-—/ic SANDERS v. PENLEASL, No. 

2541, ante, 











(b) Powers and Duties of Sequestrator. 

2547. Repairs—Only to repair as necessity 
arises— Right to retain money to meet future 
repalrs.|---A sequestrator’s duty is to do repairs 
as they become requisite out of the moneys 
coming to his hands, & not to retain money to 
mect the probable expenses of future repairs.— 
DEAN v. LEMPRIERE (1857), 20 L. TT. O. S. 126; 
5 W. RR. 560. 


- - Liability for dilapldations.!—- See Part 
VIT., Sect. 9, sub-sect. 1, 13., post. 
Accounts What charges allowed.| -Scc No. 


2511, ante. 


(c) Accounts. 

What charges & expenses allowed.! ~Sec No. 
2Odl, ante. 

2548. Place of custody -—Bishop’s registry.) --- 
The bishop's registry is the proper place of custody 
for the sequestrator’s receipts, accounta, etec., with 
reference to their admissibility as legal evidence in 
questions of disputed right to tithes. -- PULLEY 
v. Hinron (18235), 12 Price, 625; 147 . t. 820. 

2549. Reopening accounts --Reference to master 
-~-To examine deductions.)]---DAWSON v. SYMONDs&, 
No. 2007, posl. 


eee ee eee 


—— eee ee 


Cn the allegation of loss to the creditor 
by the default of the sequestrator, 
during their respective bishoprics. — 
eee coomeee (1849), 12 I. Eq. R. 


PART V. enue. ee aaa 2.— 
a). ee 


{. Where parties to bill by an- 
nuilant—- Annuily charged on bene- 
fice. }—Sequestrators in possession of a 


benefice, & who have been appointed 
merely for the purpose of paying 
curates, ete., are pot necessary parties 
tua bi by an unnuitant whose annuity 

charged upon the benetec.- . 
STANNSUN or, Rominnes (A437), 2 
Jo. Ex. ir. 498.--—-IR. 


PART V. SECT. 10, SUB-SECT. 2,-- 


g. Accountsa—Unauthorised payment 


of money lo bishop. -- When @ seques- 
trator has been ordered to account in 
the Ct. of Exehequer for sums which 
he has received, he vught not, pending 
the confirmation of the master’s report, 
to pay over to the bishop the money in 
hin bands; & &f he du no, the ct. will 
notwithnatunding such payment, compel 
him to bring in the amount. ~ (iaL- 
KRAITH t. PILKINGTON (1847), 10 9, du. 
K. 473.--IR. 


EE 2 
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Sect. 10.—Sequestration of benefices: Sub-sect. 2, | —A writ of levari faucias having been returned by 
C. (c), D. & EB.) the bishop & filed, before the execution was 





paenthe ome _ | satisfied; the ct. granted a rule absolute in the 
wise cae :]—MoknIs v. PHELPS, No. | 6,44 instance, that the writ should be taken off 
2551. Whether action of account main- | the file, & sent back to the bishop, & that he 





tainable— By incumbent against sequestrator & should certify to the ct. what he had done under 
creditor.]|—l'he vicar of a parish suffered judgment a ia v. ST. AUBYN eae ae j 
to be entered UP against him in the Ct. of lixch. Sieger tes on 9L. J. Ex. 60; 4 J.P. 61; 
for a debt in virtue of whic e tithes, ren sean ooaes 
profits of the vicarage were sequestered: after t 2560. Delay in appointment of wrens 
the sequestration had continued for some time, | “ater-]——A writ of levari fucias was lodged at the 
the vicar filed his bill against the judgment Office of the bishop of the diocese in 1852. At that 
creditor, the sequestrator & the bishop, praying hand several other writs were there, ie ne 
that an account might be taken of the tithes, | eal pies oo arta to collect pltf.’s deman 
rents & profits received by the sequestrator, & | VNU, ae moe when pitf.’s rasa aes 
the payments thereout to the judgment creditors ; rg a 1 first ragueeetrs OF O. oe pst 
& that upon payment by pltf. of what should be ects d di luc in the next mont se aa 2 ees, 
found due to the creditor, he might be ordered to | *©° ‘icati rane te following OS aan eens 
enter up satisfaction on the judgment, & that the ae bial oe ro ar eapmaetere Term, itt 8, a ae 
writ) of sequestration might be discharged :— z cares ne return ate Oo: WEE tsps), 
Held: the bill must be dismissed with costs Rane ee Wee 
againat the bishop & the sequestrator on the groun Be at ee : 

of want of pulvity, & against the judgment creditor bi 2561. Sufficiency of—Not amount levied erie 
on the ground that the matter was one entirely | 2/SRop appointed.|-—-A bishop cannot be require 
for the ct. of common law in which the judgment to make a return of what has been levied under a 
was entered up, & the C(t. of Ch. had no jurisdiction a art fi ae Or en iae to his rae bare rte 
vy decree on account . be enh Hh puch & case.— Woll et hes 7 emia (1836), 5 Dowl. 279 ; : 

ILLIAMS » IvVIMtsy (1870), 23 L. T. 100. Mirae i he ra eee : 
Ss aerial aT 5" Menta, poe &: Iloomer e. irunsom (1838), 4 Will 
action involving reopening of accounts.|-.- BuRROW 2562. -—— Statement of receipts & expenditure 
v. TiLson (1808), 14 7. La RR. 214, C. A. —-No statement that no other sums received.|— 
A return to a writ. of levari facias de bonis ecclesi- 
axticis, stating the receipts & expenditure of the 
sequestrator, but not stating that no other sum 
had been received, is not. suflicient.—ELCHLN te. 
Jlorkins (1838), 7 Dowl. 146; 3 Jur. LI. 

2563. Effect of —-Termination of _ bishop’s 
authority.) -——Though ai levuri faucias de bonis 
ecelesiasticis is a continuing execution, & a levy 
may be made under it: from time to time after it 
is returnable till the sum indorsed be satisfied, 
yet if it be actually returned, the authority of the 
bishop is at an end. Therefere where such a writ 
remained in the hands of the bishop long after it 
was returnable, who sequestered the profits of 
@ Vicarage accruing as well before the return day 
as after, & being ruled to return the writ, returned 








D. Return lo Wt 


2553. Who may apply for—-Not incumbent.| — 
A deft. has no right to have a writ of levari facias 
de bonis ccclesiasticis: returned, but may have a 
return of the amount of profits received by the 
sequestrator.—-LIART v. VOLLANS (1832), 1 Dowl. 
2554. By whom made—General rule.|--— Attach- 
ment inay issue ayainst a peer, but for not returning 
wu fi. fa. de bonis ecelesiasticis, it is proper to move 
ymrainst the chancellor, commissary, or official. -- 
i: ba Sr. Asaph (Br.) (1752), 1 Wills. 3323; Vo 
G HR. O40. 


ztnnolations -- Mentd. Miller v. Knox (1838), 4 Blug. N.C. 
OoT45 Roborts «. Gower (1846), 8 L. T. O. 8. 128 


ae 


2555. -—-- Death of bishop.]—-Rule on bishop's only the amount of the sum levied up to the return 
LANQUIT v. JONES (1718), ] Stra. 87; 03 1. Re 101. be taken off the file, but would only permit the 
2556. ----- ——-.}—- PHELPS v. St. Joun, No. return to be amended by inserting the sum levied, 
QHZ, ante. ° up to the time when the writ was actually re- 


turned. — Marsit v. Fawcetr (1705), 2 Hy. BL. 
5823; 126 K. RR. 716. 
Annotation : --Mentd. Billing r. St. Aubyn, Townes t. Same, 

Ramsay e. Same (1861), 7 Jur. N.S. 775. 

2564. False return—Remedy of creditors.|--- 
rer aaa v. PAITON (1666), L Sid. 276; 82 EL K. 

3. 

2565. Certificate by bishop—-When ordered--— 
After writ satisied—No wrongful act. —Where no 
wrongful act is shown, it is too late three years 
after satisfaction of the writ of sequestrari facias, 
to call upon the bishop to certify to the. ct. what 
has been done under the writ.—BILUING v. St. 
AUBYN, TOWNES v. ST. AUBYN, Ramsay tr. St. 
AUBYN (1861), 4 L. T. 404; 7 Jur. N.S. 775. 


E.. Priorities. 
2566. As between several sequestrations—Ac- 
cording to date of publication.}——LEGASSICKE vt. 


ee eee ee 


57. --— Translation of bishop.] ~-(1) Upon 
the translation of a bishop to another diocese 
pending a sequestration issued by him, the return 
to the writ of fi. Ju. de bonis ecclestasticia is properly 
made by his successor. 

(2) Where deductions were made from the sum 
levied under the sequestration in respect. of certain 
legal charges, including the curate’s stipend, the 
et. referred it to the master to say whether the 
deductions were proper.— LDAwsON tv. SYMONDS 
(1848), 12 Q. B. 8380; 18 L. J. Q. B. 343 12 Jur. 
1072 5; 116 KK. R. 1082. 

Annotations —-.is to (2) Folld. Morris ¢. Phelps (1850), 4 
Exch. $05. Generally, Mentd. Powell c. Hibberd (1850), 
WL. J. Q B. 347. 

2558. ——— Transfer of benefice to another 
diocese.|—O'HiNgS r. ONsLOW (1856), 27 L. TT. 
O. S. 185. 

2559. Time for-—Not before execution satisfied.) 


Ded Coole Eel a ey 


| 
| 
| 
| 
| 
| 
| 
| 
| 
exor. to return fi. fa. de bonia ecclesiasticis. — day, the ct. would not order the writ & return to 
| 
l 
| 
| 
} 








PART V. SECT. 10, SUB-SECT. 2.—E. © under an aunuity, charged on a rectory | creditor of the incumbent, although 
h. da between acqucatration creditor & vicarage by the incumbent, ie en- | privr in point of time, who did not 
a: other erediturs.}—A party claiming ‘ titled to priority over a judgment . obtain a sequestration until after the 


Part V.—CLERGY. 


EXETER (Bpr.) (1782), 1 Crompton's Practice, 
wile 

2567. Position—In situation of sheriff.)—R. v. 
LONDON (Bp.), No. 2536, ante. 

2568. ——— According to order in which writs of 


levari facias delivered to bishop’s officer.]|—When | 


| 
| 
1 


several writs of levari facias are delivered to the | 


bishop's officer, he is bound to issue the writs of | 


sequestration therean in the order of time in which 
the writs of levuri facias were dclivered to him to be 
executed, & not according to the date of their teste. 

Where, therefore, writs of lerari facias issued 
against W. were delivered to the deputy registrar 


of the bishop in 1847, with directions to suspend | 


the execution of them until further instructions 


& with a request that notice should be given of | 


any subsequent. writ being logded & sequestration 
applied for; 


& on Mar. 30, 1853, W. having . 


become insolvent, the petition of the provisional . 


assignee was lodged with the deputy registrar 


to be executed, & with directions that sequestra- | 
tion thereon should) be immediately issued, in: 


pursuance of Judgments Act, 1838 (c. 110), & 
notice thereof having been given by the deputy 


registrar, directions were given on Mar. 31 to issue . 


sequestration upon the writs of levart facias :— ' 


Held: the petition of the provisional assignee 


was entitled to priority over the writs of levari | 


facias. —Stvrais v. LONDON (Bp.) (1857), 7 Ke & 
B. 5425 261. 3. Q. B. 200; 201. T. OLS. 885 3 
Jur. N.S. 86835 5 W.R. 4905 LID BH. a. 1347, 


2569. —-— Liability of first sequestrator to account . 
to second creditor.|—-A sequestrator being in pos- | 


session of a rectory, under a sequestration issued 
by a creditor of the rector, a second creditor 
having obtained a subsequent sequestration is 


entitled to an account in equity against the first: 


sequestrator, & payment of the surplus after 
satisfaction of the first creditor; nor are prior 
incumbrancers who have not obtained sequestra- 
tion necessary parties to the suit.— CUDDINGTON 
v. Witiy (1818), 2 Swan. 1713 46 E.R. ost. 
Annotation : —Consd. Harding v. Hall (1842), 10M. & W. da. 

2570. —---- First writ superseded for irregularity. 
—CAMPBELL 1. WHITEHEAD (L820), 1 Hag. Con. 
Sll,n.; 161 KB. OR. Sti. 


2571. —-— Creditor’s sequestration followed by se- : 
‘the answers. 


questration by bishop-—On suspension.|; -BUNTER 


v. CRESSWELL, No. 1628, ante. 


' peetor disclaiming, the ct. dissolvec 


—- ee ee 
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Saund. & Cc. 158 H 17 L. J. Q. B. 47 H 10 L. T. 0. §, 

OL: Jl Jur. 1017, 

2573. Right to sequestration disputed— 
Appointment of receiver.}—-Sinver v. NORWICH 
(Br.) (1816), 3 Swan. 112, n.; 36 1. R. 74. 
.innotafions :-—Refd. White v. Petorborough, Bp. (1818), 

ioe aie 109. Mentd. Rhodes «. Mostyn (1853), 1 Ka. 

2574. ~—--- ——,|-—-A_ third incumbrancer 
on a rectory having obtained a sequestration, a 
receiver was appointed at the instance of the 
second incumbrancer.-— WHITE ?. PETERBOROUGH 
(Bp.) (I8ST8), 3 Swan. 100; 36 H.R. 7935 atbee- 
quent proceedings (1821), Jac. 402. 

Annotations :--Mentd. Tipping v. Power (1842), 1 Haro, 405 ; 
Armstrong ¢. Storer (18451), 14 Beav. 530: Rhodes v, 
Mostyn (1853), 17 Jur. 10075 Ford v. Chesterfleld (1856), 
21 Beauv. 426. 

2575. As between sequestration creditor & other 
creditors.] —A rector entitled to an annual stipend 
in lieu of tithes, assigned it} by way of mtge, 
Afterwards as creditor of the rector obtained 
judgement, &, in the regular course, sequestration 
of the stipend: - -Meld: the mtgee. should be 
preferred.—- SRKINGTON v. HOWARD (1757), Amb. 
485; 27 KE. RR. SLT. 

2576. ~-— —.|-—An occupier of lands took a 
lease of the tithes, due from himself to a reetor, 
at a rent reserved. The rent was afterwards 
assigned by the rector to another person who 
claimed to be paid the arrears. The lessee having 
also received notice of a) further claim from 
grantees of annuities, previously charged) on the 
tithes by the rector, who had, as such grantoes, 
subsequently to the title of the rector’s assignes, 
sued out a fi. fa. de bonis ecclesiasticia, against the 
rector, on a judgment obtained by them on their 
securities, filled a bill of interpleader against all 
the parties, & obtained injunctions on paying the 
rent due from him into et. On the answers of 
defts. coming in, the priority of the several titles 
of claimants being thereby Sa se out, & tho 

the injunctions, 
holding, that. in such a case they could not restrain 
the party who was shown to have a preferable 
title, from proceeding to enforce it; or to decree 








} that the parties should interplead in a case where 


the priority of right was so distinctly set forth b 
If the case be not such as will 


‘ support. a bill of interpleader, defts. should demur, 


2572. -——- Interest—First writ sued out before . 


Judgments Act, 1838 (c. 110)—-Other writs sued out © 


after Judgments Act, 1838 (c. 110).} —A sequest ra- 
tion having issued against the living of a clergy- 
man before the passing of the above Act, which 
by sect. 17 gives a judgment creditor a right to 
interest on his judgment debt, even though the 
judgment was obtained before the 
Act, & a subsequent sequestration having issued, 
the ct., on the application of the first. seques- 
trators, refused to permit them to indore the 


pee of the . 


Such a dease & assignment of part of the rectors 
ecclesiastical property were held to be good, & 
not. to be affected by an execution sued out against 
the reetor, after the rent had been assigned. — 


Bowyven + Prrredanp, ero. (1822), IPL Price, 
1033 147 i. a. 405. 
2577. ----— Agreement by judgment creditor to 


take mortgage as security for judgment debt — 
Sequestration obtained by subsequent judgment 
creditor.) --In Jan. 1451, A. obtained & registered 


‘a judgment against #., «a beneficed clergyman. 


amount of interest claimed by them on their | 


judgment since the passing of the above Act, as 
by so doing the subsequent sequestrators would be 
prejudiced. —WaTKINS v. TARPLEY (1847), 2 


——_ = ~—- = 


By a deed, dated in Nov. 1851, after reciting that 
A. had agreed to allow 8. to receive the rent- 


‘ charge in Jieu of tithes of the benefice, for his own 


use, B. assigned to A. certain property, by way of 


ee ee 


Be — ey 


date of the charge.—-Wisk vr. BEREA- 


FORD (1813), 5 1. Eq. BR. 4075 3 Dr. & | 


War. 276; 2 Con. & Law. 242.—IR, 

k. -———~. }-A Judgment creditor, who 
had obtained the scquestration of 
& benefice, is entitled to be puid the 
fruits of his execution in privrity to the 
claim of the debtor's successor in the 
benefice, fur the value of dilapidations 
found under a conunission of dilapida- 
tion.—CaseY c. HaRNER (1846), 10 
I. L. R. 221.—IR. 

i. ——.]— The Bishop could re- 


wen 


quire a molety of (he Income received 
hy the sequestrater (o be deducted for 
the dMlapidationns.-- NaooKk rc. Honk 
(1847), IL I. Bq. 8. 204. -IR. 


m. -~-.}--A sequestration by the 
bishop, under 14 & 15 Viet er. 75,8. 20, 
to enforce the duc application by the 
incumbent of iow, recavered from 
his predecessor for dilapidasiions of the 
glebe, takes priority 
against, or charges created by the 
incumbent.-—CKAMETON rr. MAWSHALL 
(186s), 1. K. 2 Kg. 316.—-IR. 


of judgments . 


Reepaira prior to. sequrae 


n. 
! tration.J--The keeping of a glebchouse 


in repair, in «a charge on the malety of 


i the sum levied under a sequestration, 


at the sult. of a ceroditor, prior to tho 


‘demand of that creditor.--- LARDNKEK 


¢. FITZoKKALD (18556), & [r. Jur. 489; 


: 9 Ir. Jur. 28. -IR., 


0. As between judgment = craditor 
ad: annuilant.}-—The sequestration will 
not by relation give to the Judgment 


} ereditor priority over an annuitant who 
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Sect. 10.—Sequeatration of benefices: Sub-sect. 2, 
k., F. & G. 5 sub-sects. 3 & 4.) 


mtye., as a security for the judgment debt. In 
Dec. 1851, C. obtained & registered a judgment 
ayvainst B., & obtained a writ of sequestration :— 
Held: CU. had priority over A.—BATES  v. 
BrotuEns (1853), 2 Eq. Rep. 321; 23 L. J. Ch. 
150; 22 1. T. O. S. 196; 17 Jur. 1174; 2 W. Rh. 
116; affd. on appeal (1854), 2 Sm. & G. B09. 

See, also, BANKRUPTCY, Vol. V., p. 927, Nos. 
7588, 758). 


I. Effect of Sequestration. 


2578. General rule.|— LAWRENCE v. EDWARDS, 
No. 930, ante. 

2579. Does not excuse incumbent’s non- 
chr dace etl d. RoagEnrs v. MEARS, No. 2469, 
ante. 

2580. Right to recover glebe land—Notice to 
quit given before sequestration read in church.|— 
Where a notice to quit, given hy a rector to the 
tenant of his glebe land, expired on Dee. 256 & on 
Jan. 17 following a sequestration was read in the 
church, & the rector afterwards, by order of the 
sequestrator, received from the tenant, who held 
over, a weekly allowance, which he described in 
a receipt as issuing out of the tithe and glebe :—- 
Held: the rector might still maintain an ejectment, 
laying the demise on Jan. 1 as between Dee. 25 
& Jan. 17 the tenant was a trespasser. —DoE d. 
Monaan v. GLUCK (1813), 8 Camp. 447. 


Annotations :---Refd. Bennett ¢. App rley (1827), 6 Jb. & C. 
630; Harding vr. Hall (1842), 10 M. & W. 42; Bunter 
v. Cromwell (1850), 14 Q. B. 825; Powell «. Hibbert 
(1550), 15 Q. B.120: Kuight © Clarke (1885), 15 Q. B.D. 

i , Menta. Doe dad. Gardner tr. Kennard (2848), 12 
ur. y e 


2581. Is defence to action of incumbent—For 
use & occupation of glebe.]—POWELL v. Hiner, 
No. 2686, post. 

2582. On charitable legacy augmenting living.| 
—'Testatrix, in 17638, bequeathed her residue in 
trust for the vicar of N. for the time being, for 
over, he annually preaching a sermon, the same 
to be paid “in augmentation’ of the vicarage. 
The income had not been paid from 1811 to 1863, 
& in 18417 a sequestration had issued against the 
vicar, & he had become insolvent in 1852, but no 
sequestration had issued upon it. The ct. assumed 
the assent of the Ordinary :—Held: the gift 
constituted an augmentation to the living, & 
not «# mere legacy to the viear for the time being, 


& the arrears down to 1847 belonged to the vicar, , 


& the subsequent. income to the sequestrator.— 
He PARKER's Cnartry (1863), 32 Beav. 651; 2 
New Rep. 434; 55 MW. RR. 257; sub nom. Re 
PARKER’s Trusts, 0 1. T. 723; 27 J. P. 644; 
9 Jur. N.S. 884; 11 W. R. 937. 
Bankruptcy of incumbent--—Effect 
Bankrurrcy, Vol. V., p. 927, Nos. 7584-7503. 


G. Other Cases. 


2583. Publication of writ—Time for.] —-It is not 
neccasary that a writ of sequestration should be 
ublished before the return day of the lerari 
Paulas: upon which it is founded.—BENNETT v. 
APPERLEY (1827), 6 B. & C. 630; 9 Dow. & Ry. 
aa 8073; 51. J. O. 8S. K. B. 274; 108 E.R. 


Annotation -—Mentd. Powell r. Hibbert (1850), 15 L. T. 0.8. . . 
158. Senay pern orn are _ B8ecurity for the repayment of two sums of £7,500 


fomtpeemmman amine = errant ah me om ee en eT rer nen dene ei COS amie 


became auch after the entry of the 
udgment but before the acquestration 
ed.—-WISE f. BRRESFORD (1843), 
. Eq. R. 407; 2 Co Law, 282 ; 





fei menage Mtn 


nm. & 


Si 
3 Dr. & War. 276.—IR. not he 


ECCLESIASTICAL LAW. 


2584. ——— Effect of.]——_A sequestration ob- 
tained by the assignees of an insolvent incum- 
bent operates only from the time of publication, 
& does not entitle the assignees to the arrears of 
composition for tithes due before publication.— 
WAITE v. BisHop (1834), 1 Cr. M. & R. 507; 3 
pow: 234; 5 Tyr. 90; 41. J. Ex. 50; 149 E. R. 
Annotations :—Refd. Bunter v. Cresswell (1850), 16 L. T. 0.8. 

41. Mentd. Parry v. Jones (1856), 1 C. B. N.S. 339. 

2585. Evidence of sequestration—Judgment roll 
—Writs of execution.|— Pack v. TARPLEY, No. 
2520, ante. 

2586. Transfer of benefice to another diocese— 
Sequestration by bishop of diocese from which 
benefice transferred—-Validity.;—Before Ecclesi- 
astical Commissioners Act, 1836 (c. 77), the parish 
of H. was in the archdeaconry of C. in the diocese 
of I. In 1836 an Order of Council issued, trans- 
ferring all that archdeaconry to the diocese of 
W., in compliance with the recommendation of 
the comrs. under the above statute. J. became 
Bishop of L.; &, afterwards, under Judgments 
Act, 1838 (c. 110), s. 55, a writ in the nature of 
a levari facias issued, directed to J., reciting that 
the incumbent of Ji. had petitioned the Insolvent 
Debtors’ (t., & commanding J. to sequester the 
vicarage of H. for the debts of the incumbent, 
which J. accordingly did, sd anaes & seques- 
trator: —Held: (1) the incumbent could not sue 


| a tenant for use & occupation of the glehe, had 


during the period of the sequestration, & this 
defence arose on amequam indebitatus ; (2) under 
Keclesiastical Jurisdiction Act, 1847 (c. 98), 8. 8, 
which passed after the sequestration was pub- 


lished, the sequestration, being an act: done under 


the authority of J.. the bishop of the diocese from 
which Hl. had been transferred, was made good, 
& it continued in force till the debt. was levied, 
though after Nov. 1, 1847, & though sect. 8 is 
confined to acts done before. (3) Semble: the 
sequestration was also made good by Ecclesiastical 
Commissioners Act, 1836 (ce. 77), 8. 20, which, 


‘ continued to a time later than the date of the 


‘ for maintenance, the service o 


sequestration, directs that no change of boundary 
ete. under that) Act. shall affect. the jurisdiction of 
any of the ecclesiastical cts.— POWELL t. HIBBERT 
(1850), 15 Q. B. 129; 189 L. J. Q. B. 3473 15 
lL. T. O.S. 1583; 1d J. P. 622; 14 Jur. 866; 117 
I. R. 407. 
Annotation :— Aas to (2) & (3) Consd. Phelps r. St. John 
(1855), 10 Kxch. 895. 
—--—- By whom return made. |—Sce No. 2558, anfe. 
2587. Setting aside writ—Time for application.| 
—BRoOMAGE v. VAUGHAN, No. 2533, ante. 
2588. --—- When granted—Not after income 
received by bishop./—-A clergyman being insol- 


of.)——Sve : vent, his ‘‘ living ’’ was sequestered, & the bishop 


received the income, setting apart a certain sum 
the church & the 
necessities of the benefice, & holding the surplus. 
The assignees of the insolvent’s estate having 


- applied for a rule to set: aside the writ of sequestrari 


facias, & claiming the whole amount levied under 


' it, the ct. discharged the rule with custs.— MARSH 


: PART Vv. SECT. 10, SUB-SECT. 3.—G. 


i p. Appointment a 
; : sequestration iasued.}—A receiver will | to the suit.— 
appointed over an ecclea- . 


v. JONES (185)), 16 1. T. O. S. 342. 

2589. ——- Sequestration granted to levy 
amount of mortgage debt—Property foreclosed & 
sold for less than amount of debt.}—-S. mortgaged 
the advowson of the vicarage of G. to pltf., as a 








astical benefice with cure of souls 
in a case where no sequestration had 
issued, and the Bishop was not a party 
¥ ¢. CHICHESTER 


receiver——RBefore 
McCrRD 
Ex. Ir, 358.—IR. 


(1837), 2 Jo. 


Part V.—CLERGY. 


& £5,000, advanced by pltf. to him, & afterwards 
conveyed the advowson, subject to the payment of 
the two several sums to deft., who, as a security for | 
the payment of the same, executed a warrant of 
attorney, whereby he confessed judgment at tho 
suit of pitf. for the sum of £25,000. The vicarago 
having become vacant, deft. was presented thereto, 
& default having been made in payment of the 
interest on the several sums, pltf. caused a writ of 
ane paala beeen to issue against the vicarage. Pltf. 
subsequently died, & his representatives after- ! 
wards obtained a decree of foreclosure of the 
equity of redemption & sold the advowson for | 
£11,000. On a motion for a rule to set aside the 
writ of sequestration :—Held: the sale was not | 
a satisfaction of the judgment, & the sequestration 
remained in full force & unaff{ected.—Lona 1», 
WILLIAMS (1872), 26 L. T. 878. 


ARTICAL, COURTS. 

2590. When granted—Incumbent charged with 
neglect of ministerial duties.|—PULLEN v. CLEWER 
(1684), 1 Hag. Ecce. App. B. 23; 162 K. RR. 760; 
sub nom. CLEWER v. PULLEN, Return of Appeals 
before the High Court of Delegates, No. 70 
(Parliamentary Papers, 199, April 3, 188). 
Annotations -—Conad. Martin +. Mackonochto (1879), 4 

_B. DD. 697; Combe °. De La Bere (1881), 6 PD. 157. 
efd. Combe v. Kdwards (1878), 3 P. 1). 103; Martin v, 

Mackonochle (1882), 7 PD. D. 94, 

2591. —-— After monition to show cause.] — 
Sequestration of a living decreed at the instance 
of creditors of the incumbent, who did not appear 
to a monition to show cause.—ABBITT v. GURNEY 
(1843), 2 Notes of Cases, 75; 7 J.P. 102. 

2592. —-— Party declared contumacious.|— 
Sequestration against a party declared contuma- 
cious by the ecclesiastical ct.-- Cooper vy. Dopp 
(1890), 15 Jur. 69, L. C. 

2593. Sequestrator hindered by incumbent — 
Power of court to commit for contempt—-No return 
by bishop.]——In a cause of office, the ct. suspended 
the party proceeded against, a clergyman, ab 
officio et beneficio, & directed notice of the sentence 
to be sent to the Bishop of Chichester, from whom 
the case came by letters of request. The bishop 
appointed a sequestrator, who, in consequence of 
the opposition of deft., was not able to collect. & 
receive the greater part of the profits of the 
benefice. No return was made by the bishop, 
but the facts were stated in affidavit by the seques 
trator, on which motion was made for a monition | 
agains: deft. to show cause why he should not be — 
pronounced in contempt :-—/Ield: in the absence | 
of any return from the bishop, the monition could | 





| 
Sub-SEctT. 3.—IN PRocEEDINGS IN IECCLESI- 


ne ee eee oe 


not. issue.——TROWER v. LiunsT (1817), 1) Rob. 
Eccl. 597; 5S Notes of Cases, 160, 382; Il Jur. | 


; 163 E. R. 1148. 
Annotation :—Mentd. Re Thakcham Scquestration Moneys 
(1871), L. It. 12 Eq. 494. 


ene 


SuB-8ECT. 4.--ON DEFAULT BY INCUMBENT. 
2594. When granted—Neglect to perform duties. ; 

—FHancock rv. Bomer (1692), Return of Appeals 

before the High Court of Delegates, No. 09 | 

(Parliamentary Papers, 199, April 4, 186%), cited | 

in 3 P. D. at p. 111. 

Annotations : ned. Combe v. Edwards (1878), 3 P. D. 
he lente Mackonochie v. Penzance (1881), 6 App. ; 
2595. —— Fallure to nominate curate after | 

requisition—Invalid requisition.]——A bishop issued 


' of his consistorial ct., em 
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a requisition under 57 Geo 8 (c. 99), 8. 50, requiring 
the vicar of W. to nominate a curate with a 
stipead ; on the ground that it appeared to the 
bishop, of his own knowledge, that the ecclesi- 
astical duties of the vicarage & parish church of 
W. were inadequately performed by reason of the 
vicar’s negligence. The vicar appointed no curate, 
& did not appeal to the archbishop. The bishop, 
after three months, licenced the Rev. B., clerk, 
as curate of W., with a stipend. The vicar 
refused to allow B. to officiate; upon which the 
bishop issucd a mandate or summons to show cause 
why the vicar should not pay the stipend duc, & 
ultimately proceeded to soqueatration :—Held : 

(1) the requisition upon which the whole of the 

proceedings were founded was in the naturo of 

a judgment, & void, as the party had had no 

opportunity of being heard ; (2) such a requisition 

ought to state particular instances of negligence, 
or show how the incuynbent was negligent.— 

GAPEL v. CHILD (1832), 2 Cr. & J. 5658; 2 Tyr. 

689; 1L. J. Kx. 205; 149 lb. RR. 235. 

Annotations —-4a to (1) Consd. Re Haminoramith Rent 
Charge (1840), 4 Hxeh. 87; Ronaker v. Kvans (180), 
16 QY. B. 163; KR.» Canterbury Arohbp. (1359), 1 KE. & Ki. 
5453; 1. Cheshire Lines Committeo (1873), L. BR. 8 
Q. W344. Apld. Wood ©, Wond (1874), 1. It 0 Exch. 190. 

ned. i. apinall (1885), 1 T. L. RR, 6053) Misher v. 
Jackson, (1801) 2 Ch. 84. Refd. Clarke v. Stockon (1836), 
3 Seott, 00; He i ae EN sa) 4c. B. 507: Abd 


: dey v, 
Dale (1850), 16 8; Aeon. Story (1862), 12 
G. HK. T0673 


Smith vw. R. (1878), 3 App. Cas. 6143 Abor- 
gavonny v. Llandaff Bp. (1888), 20 Q. B.D. 460. 

2596. Non-payment to Queen Anne’s 
Bounty.|—The Bishop of N. raised a sum of money 
for the purpose of building a house of residence on 
a beneflee in his diocese, under Pluralities Act, 
1838 (c. 100), s. 023 such sum being lent by the 
governors of Queen Anne's Bounty. The interest 
not being paid, a decree of sequestration issued 
against the profits of the benefice, at the promotion 
of the treasurer of the Governors of Queen Anne’s 
Bounty, after proceedings in the ct. below. On 
appeal :—-//eld: (1) the treasurer had no authority 
to sue for the payment, & the sequestration was 
null & void. 

The rector having refused to allow the bishop 
to enter upon the portion of glebe lands which the 
comrs. had reported might be appropriated to the 
above purpose :—fMeld: (2) the treasurer of Queen 
Anne's Bounty was not) competent to maintain 
a suit for the instahnents of & interest on the loan 
—BivcKk ». Honason (1847), 5 Notes of Onaacs, 
1673 11 Jur. 207. 

2697. —-— Non-residence —Computation of perlod 
of absence.! —To) avowry by a rector for cattle 
taken as a distress for arrears of a rent charge in 
lieu of tithe on land of which pltf. was tenant, 

Itf. pleaded in bar, that. the bishop of the diocese 
wad, under Pluralities Act, 1838 (c. 106), 6. 75, 





. appointed a curate to perform the duties of tho 


rectory at a stipend: that deft. was, at that time, 
absent from the rectory, & had not resided thereon 
for nine months in the year next preceding, but 
had, for a period exceeding three months, in the 
course of the year aforesaid, absented himself, 
ete.: that the curate complained to the bishop 
of non-payment of the stipend, whereupon the 
bishop summoned deft., &, on his non-appearance, 


| determined summarily, & adjudged £75 to be due: 


that, deft. not paying, the bishop issued a monition, 
requiring him to pay, in default of which a seques- 
tration would issue: that deft. was served with 
the monition, but did not pay; & the ieee 
thereupon issued a sequestration, under the 

wering a scquestrator, 
whom the bishop appointed, to Icvy the £75 
on the profita, rentc os, etc., of the rectory ; 
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Sect. 10.— Sequestration of benefices: Sub-sects. 4 
& 5. Sect. 11: Sub-sect. 1, A. & B. (a) & (b).] 


& that the sum now distrained for was demanded 
of plitf. by the sequestrator, & paid by pltf. to 
prevent his distraining. On demurrer to the 
plea :—Held: the above proceedings to seques- 
tration, under Pluralities Act, 1838 (c. 106), s. 83, 
were not authorised by the statute, because the 
ead to appoint a stipendiary curate is given, 
y sect. 75, only when an incumbent, under the 
circumstances there described, is absent, for a 
saps exceeding three months altogether, or to 
e accounted at several times, in the course of any 
one year: &, by sect. 120, the year is to be 
reckoned from Jan. 1 to Dec. 31; therefore, for 
want of jurisdiction in the bishop to sequester, the 
payment under such sequestration did not dis- 
charge pltf.—SHARPE v. Biuck (1847), 10 Q. B. 
280; 8 1. T. O. 8. 585; 11 J. P. 4073 11 Jur. 
3283; 116 FE. R. 109. 
Annotation :—Mentd. Re Bartlett (1848), 3 Exch. 28. 








2598. ——— j\—Ea2 p. Barrett, No. 2465, 
ante. 
2599. Failure to repair parsonage—-Incum- 


bent financially unable to comply with notice to 

repair.|—Hr p. LOuGUMAN, No. 3702, post. 

2600. Effect of sequestration—For one year-— 
Avoidance of benefice — Notice to patron.|— Under 
sect. 68, if the benefice continues one whole year 
under sequestration issued under the provisions 
of tho Act for disobedience of the order requiring 
residence, the benelice becomes void; the stbse- 
quent provision in that. sect., ae to giving notice, 
is only for the purpose of giving the bishop a right 
to present by lapse, and not for the purpose of 
creating an avoidance.—Re BAarTLirr (1848), 3 
Kxch. 283) Cripps’ Chureh Cas. 1313; 18 L. J. Fx. 
253; 120.7. 0.8. 1650; 13 5.P. 063 12 Jur. 940 3 
154 Ie. Rh. V4. 

Annotationa :-—-Mentd. Bonuker ¢, Evans (1850), 16 Q. B. 
162; de Gorham «. Exeter Bp., kc pa. KExeter (Lord Bp.) 
(1890), 190 3..J. Kx. 376. 

2601. —-—-— --—— ———- Computation of time.|]— 
In procecdings, under Pluralities Act, 1838 (c. 106), 
for the sequestration of a benefice for non-residence, 
it, is not necessary that the bishop’s monition. 
under sect. 64, should be preceded by a citation 
or other warning to the incumbent. Where the 
incumbent, in answer to such monition, sends a 
return assigning an excuse for non-residence which 
the bishop considers insufficient, that. is a sufficient 
hearing of the incumbent. to authorise the bishop 
to make an order upon the incumbent to return 
into residence within thirty days. Where the 
incumbent, being served with such order, sends 
to the bishop, upon affidavit, an excuse for not 
obeying the order, which the bishop considers 
insufficient, that is a sufficient hearing of the 
incumbent to authorise the bishop to sequestrate 
the benefice after the lapse of the thirty days. 
Under sect. 58 a benelice becomes void if it 
remain, for the space of a year, under sequestration 


date of the decree of sequestration ; the case not. 
falling within sect. 120, which provides that for 
all purposes of the Act, except as therein otherwise 
provided, the year shall commence on Jan. 1 
& be reckoned to Dee. 31, both inclusive.— 
BaRTLErr v. Kirnwoop (1853), 2 E. & B. 7713 2 


ee ——-—_--_—-. —_ 
—. a A A eae: —— 


eee eee 


—— 


we 


Cc. Ta R. 253 ; 23 L. J. qQ. B. 0; 18 J P. 54; is 


Jur. 173; 2W. R17; 118 E. R. 956. 


Annotation -—Refd, Povle ¢. London Bp. (13859), 5 Jur. 
N. 38. 523. 


2602. ——— Supersedes sequestration obtained by 
preditor.}-—BUNTER vr. CRESSWELL, No. 1628, ante. 
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ECCLESIASTICAL LAW. 





2603. Right of bishop to surplus emolu- 
ments.]|—Where a living is vacant by reason of 
the suspension of a clerk under sentence founded 
on proceedings under Church Discipline Act, 1840 
(c. 86), & the proceeds have been sequestrated, 
the fruits of the sequestration belong to the bishop, 
as chief pastor of the church, subject to the duty 
of providing for the services.—Re THAKEHAM 
SEQUESTRATION MONEYS (1871), L. R. 12 Eq. 
404; 24 L. T. 902; 19 W. R. 1001. 

2604. Relaxation of sequestration — Effect — 
On sentence of suspension.|}—Pltf., a clergyman, 
whilst holding a benefice in the diocese of Man- 
chester, was found guilty in the Divorce Ct., upon 
his wife’s petition, of adultery at a place out of 
the diocese. The Bishop of Manchester, after 
a report duly made in another diocese by a com- 
mission of inquiry under Church Discipline Act, 
1840 (c. 46), investigated the charges made against 
pitf. in his absence after notice, & sentenced him 
to suspension ab officio et a beneficio for three years, 
& further, ‘‘ that the said sentence shall remain in 
force until he, pltf., shall produce a certificate to 
our satisfaction signed by three neighbouring 
beneficed clergymen of the diocese of Manchester 
of his good conduct during the said period of 
suspension, & that such suspension be not taken 
off until he shall produce such certificate.’’ Pltf. 
being ignorant of the terms of the sentence, 
resided out of the diocese during the first part of 
the three years of suspension, but when the period 
of the sentence expired he sent to the bishop 
certificates of good conduct covering the whole time, 
but. as to the first part from clergymen of the 
diocese in which he had then lived; & at the end 
of three years from his coming into the Man- 
chester diocese he sent a further certificate signed 
by three neighbouring beneficed clergymen of the 
diocese of Manchester of his good conduct during 
the last three years. Before the receipt of this 
further certificate the bishop had licensed deft. 
to the benefice which pltf. had held, & relaxed two 
sequestrations which had been decreed upon the 
benefice, one before & the other after the passing 
of the said sentence. It was declared in the 
Bentence that pitf. had been shown to be guilty of 
* adultery or fornication ’’ & there was no mention 
in the recitals of some of the matters required to 
be performed by the Act. Upon a special case 
stated in an action to recover possession of the 
church & the ineome received by deft. :— Held: 
(1) pltf. had not sufficiently complied with the 
sentence ; & the relaxation of the sequestration 
did not alter the effect. of the suspension ; & the 
suspension per se incapacitated pltf. from insti- 
tuting any action or suit for the profits of the 
benefice until the sentence was altered or satis- 
fied ; (2) the decree was not invalid for uncertainty, 
it being immaterial whether the charge were of 
fornication or adultery for the p se of the 
proceedings against pltf.; (3) the jurisdiction of 
the Bishop of Manchester sufliciently appeared ; 


; : ; & it was not necessary to show on the face of the 
for non-residence ; the year commencing from the ! 


sentence that the seven days’ notice required by 
sect. 4 had been given to accused, nor*that the 
inquiry was public, nor that the preliminary 
proceedings, with which the bishop was not 
concerned, had been strictly observed.— MORRIS 
?. OGDEN (1860), L. R. 4 C. P. 687; 38 L. J.C. P. 
320; 201. T. 978; 17 W. R. 1103. 

Annee +—~Mentd. Combe vr. Edwards (1873), 3 P. D. 


2605. Practice & procedure—Monition—-Neces- 


sity for citation.;—-BARTLETT vt. KIRWOOD, No. 
2601, ante. 
2606, —— Service—Sufficiency.}—— Where 





Part V.—CLERGY. 


the incumbent of a benefice cannot be found, 
service of a monition, by leaving it at the parsonage 
house, is sufficient, notwithstanding the incuinbent 
does not habitually reside in it.—GREEN 1. COBDEN 
(1836), 2 Bing. N. C. 627; 3 Scott. 80; 2 Hodg. 
6; 5L. J.C. P. 200; 132 E. R. 242. 

2607. ——— Necessity for notice to incumbent to 
show cause.|— Under Pluralities Act, 1838 (c. 100), 
a writ of sequestration issued from the ('onsistory 
Ct. of the diocese of W., reciting that the bishop 
had issued a monition, ordering the vicar of the 
vicarage of C., within the diocese, to reside on his 
benefice, that the monition was served on the 
vicar, & he returned that he had since commenced 
residence in consequence of this monition: that. 
it had been officially reported to the bishop that. 
the vicar had so commenced residence, but had 
not continued to reside, & had not been present 
at his vicarage house four months on the whole 
in the year following the monition; that. the 
bishop thereupon, by a subsequent. order, ordered 
him to proceed to & reside on the benefice within 
thirty days; which order had not: been complied 
with; & the bishop had therefore directed the 
ct. to sequester the profits until the order should 
have been complied with, or satisfactory reason 
for non-compliance shown to the bishop; where- 
upon the et. sequestered the profits, until, ete., 
directing the sequestrator to collect them & out 
of the same to cause the cure to be duly served, 
& to account for the residue, ete. The seques- 
trator having taking the profits accordingly, an 
action of debt for money had & received was 
brought against. him by the vicar. It appeared 


at the trial that the sequestration had issued with-. 


out notice to the vicar to show cause why it should 
not issue :-—-Held: (1) such notice was essential 
to the right of the sequestrator, although, after 
a proper preliminary proceeding, the judgment of 
the bishop is final; & a notice Warning the vicar, 
after he had made return to the monition, that, 


nless he reside e sequestration would. issue, ; : , 
oe RCE Ut Se CET ALTA WOUNE AREUGy 3 rector was presented, will not. Te. 


was not such a notice as was requisite 5 (2) the 


EE I ST he ea NERO 


me ee ere 
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sequestration could not) be considered as issuing: | 


under sect. 56, which authorises the bishop to 
sequester quousque without. further monition or 


order, when the clerk, after being ordered to | 
reside, begins tu reside, but, before the expiration | 


of twelve months thereafter, wilfully 
himself for one month; (3) the action of debt. was 
well brought. 


absents : 


(4) It is advisable that the sequestration tn: 


such a case should recite the delinquency & the 
bishops adjudication thereon = & that the previous 
monition be preceded by a summons to show cause 
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If the sequestrator is himself an occupier he must 
account for the fair valuc.—Btircu v. BYGRAVE 
(1820). 6 Madd. 158; 506 EB. R. 1052. 

2611. Sequestrator—Powers & dutles—-Power 
to promote suit—For removal by churchwardens 
of church ornaments.] —NoOBLE v. REAST, No. 1364, 
ane. 

2612. Curate appointed by sequestrator—-No 
licence from bishop —Right to recover stipend from 
new incumbent.|—-DAKINS v. SHAMAN, No. 2630, 
post, 

2613. Profits accrued during vacancy —Action 
against sequestrator for—-Whether bishop party.|— 
JONES vt. BARRETT (172-4), Bunb. 192; 1 Rayn. 
204: 2 Wood, 285; 145 BK. OR. 64-6, 

Annotationa — Refd. Harding «. Hall (1842), 10 M. & W 

42; Baylis er. London Bp., (113) 1 Ch. 127, 


2614. —-- -—— Money had & receivod.|---The 
common law action for money had & received lies 
against the sequestrator of a vacant ecclesiastical 
benefice, at the suit. of the succeeding incumbent, 
for the balance of protits of the benefice which 
have acerucd during the vacancy. KUSSELE v. 
Lay (1807), 66 LL. J. Q. 2. 582. 


ee ee 


Srcr. 11.--AVOIDANCE OF BENEFICES. 
Sup-siecr. 1. --MODES AND IFKFECT OF 
AVOIDANCE. 

A. Death. 

2615. General rule.}—ANON. (1507), Keil. 88 ; 
72 H.R. 250, 





BR. Resignation. 
(a) Ln General, 

2616. Jurisdiction of court of equity -To en- 
force resignation.| A bill to compel a reetor to 
resign oin favour of another, in pursuance of 
covenant for that: purpose, entered into when the 
NEWDIGATE U, 
Hienes (1821), 6 Madd, 1335 56 i, Re. P08. 


(b) Mode of Resignation, 

2617. Execution In presence of notary public --- 
Whether necessary.| (1) It. is not) essential to 
the validity of a deed of resignation of an ecclesi- 
astical benefice that. it} should be exeeuted by the 
clerk in the presence of a notary public. 

(2) When a clerk has executed an absolute deed 
of resignation of a benefice, upon an understanding 


‘that the formal declaration of acceptance by the 


Why it should not issuc.—-BONAKER v. EVANS . 


(1850), 16 Q. B. 162; 20 L. J. Q. B. 1ST; 16 
L. T. O. S. 5386; 15 Jur. 460; 117 EF. RR. 849, 
Ex. Ch.; sub nom. BONEKER v. Evans, 14 J. 2. 


Jo. 750. 

Annotations ;—-.18 to (1) Consd. Bartlett 2 Kirwood (1853), 
2 E. & B. 771. d. K. v. Cheshire Lines Committee 
(1873), L. R. & Q. B. 344; 

Corpn. (1875), 32 L. T. 28. 
2608. Hearing by bishop-- What amounts 
age ee v. Kirwoop, No. 2601, ante. 
609. —-_—~ Form of order.] —BONAKER v. EVANS, 
No. 2607, ante. 


Checthau: ¢c. Manchester 





SUB-SECT. 5.—DuRING VACANCY. 
2610. Sequestration of tithes—Jurisdiction of 
Court of Chancery—Only if sequestrator to ac- 


count.}——A sequestration of tithes during a vacancy _ 


is subject to the jurisdiction of the Ct. of Ch, 


ordinary is to be postponed for a time, he cannot 
afterwards revoke his resignation. 

(3) The rule that the resignation of a beneflee, 
except. in the case of an exchange, must be absolute 
does not prevent a bishop accepting a resignation, 
but. fixing « future time at. which it shall come into 
operation. 

(4) The fact that ao resignation has been made 
at the request of the bishop in order to avoid the 
scandal of a commission to inquire into the moral 
conduct of the clerk does not render the resigna- 
tion void. --RECHEL ve. Oxrorp (Br.) (1889), 
lM App. Cas. 25935 59 1. J. Ch. 663 54 5. P. 1OL; 
ab nom. REICHEL v. OXFORD (Bp.), REICHEL v. 
MAGHATH, O10. T. 13L3 5 T. 1. RR. 552, HL 

2618. Acceptance of resignation by bishop— 
Necessity for.,-—On an issue whether a rector had 
resigned his benefice, the confession, in an answer 
in Chancery, that he had resigned, is not sufficient 
to prove the fact without showing that the bishop 
accepted the resignation. —-KiLeEY v, ADAMS (1710), 
ll Mod. Rep. 276; 88 Is. R. 1037. 
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Sect. 11.—Avoidance of benefices: Sub-sect. 1, B. 
(b), (c) i. & ii. & (d), C., D. & HE. 3 sub-sect. 2. 
Sect. 12: Sub-sects. 1,2 & 3, A. & B. (a).] 


2619. ——— Whether bishop bound to accept.|— 
ROCKINGHAM (MARCHIONESS) v. GRIFFITH (1755), 
3 arieke Eccl. Law, 9th ed., p. 543; 7 Bac. Abr. 
246, L. ©. 

2620. ——- Mode of—Endorsed & signed 
memorandum—Public act not  necessary.|— 
Resignation of a living, sent by the post to the 
bishop, who indorsed & signed a memorandum of 
his acceptance, sufficient, though no public act.—- 
Hixyes v. EXETER COLLEGE, OxFrorD (1806), 12 
Vers. 3365 33 EB. R. 127, L. C. 

Annotution :-—Refd. Reichel v. Oxford Bp. (1887), 35 Ch. D. 


2621. —— Need not be in writing.|-— 
REICHEL v. OXFORD (Bp.), No. 2617, ante. 

—-— Effect of—On right of clerk to revoke 
resignation.|— See No. 2617, ante. 

2622. ——— Refusal to accept-—No excuse for not 
resigning under resignation bond.} — (irnry v. 
HESKETH, No. 2052, ante. 

2628. Resignation to take effect at future fixed 
date—Validity.]—-RemnieL v. OxFoRD (BP.), No. 
2017, ante, 





(c) Effect of Resignation. 
i. Jn General. 
2624. Right of retiring clerk to emblements.]— 
BULWER ». BULWER, No. 2390, ante. 
Resignation in pursuance of agreement for 


exchange of livings—-Exchange falling through.]-— 
See No. 2032, post. 


ii. Pensions. 

Actions to recover——Jurisdiction of Ecclesiastical 
courte —See Part 1V., Sect. 6, sub-sect. 2, A 
ante. 

- ---- Under Incumbents’ Resignation Acts.)— 
Sce Nos. 2625-2628, post. 

2625. Under Incumbents’ Resignation Acts— 
Amount of pension-— Alteration of amount—Diminu- 
tion in net annual value.|—}3y Incumbents’ Re- 
signation Act, 1871 (c. 44), s. 8, it is provided that 
the pension which may be allowed to a retiring 
incumbent: shall in no case exceed one-third part 
of “the annual value of the benetice resigned ”’ ; 
& by sect. 11 the annual value for the purposes of 
the Act. is defined to be the “ net annual value ” 
after making certain deductions therein specified : 
—Held: the amount of the retiring pension is to 
be fixed with reference to the net annual value of 
the benefice at the date of the incumbent’s 
resignation; & having been once fixed, it is not 
liable to subsequent alteration in consequence of 
a diminution in the net. annual value of the benefice 
through agricultural depression or through the 
formation of a part. of the parish into a district 
chapelry.—-ROBLINSON wv. DAND (1886), 17 Q. B. D. 
841; 566 L. J. Q. B. 585; 64 L. T. 871; 34 W. R. 
O39; 2 T. L. R. 720. 

2626. —-——- -——- ——— Jurisdiction of court to 
review bishop’s decision.]|—The ct. has no power 
to review a declaration by a bishop under Incum- 


*9 


bents’ Resignation Act, 1871 (c. 44), fixing the | 


amount of the pension payable to a_ retiring 
incumbent out of the revenues of the benefice, 
though the amount so fixed may be shown to 
exceed the maximum allowed by the Act, namely, 
one-third part of the annual value of the benefice. 
~—MANING v. Harpy (1904), 20 T. L. R. 776. 
2627. Action to recover arrears of pension 
~——Right of incumbent to set off previous juego 
debt due from retired clerk.|—By Incumbente’ 
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Resignation Act, 1871 (c. 44), 8s. 10, the pension 
allowed to a retiring clerk is made a charge upon 
the revenues of the benefice, & shall be recoverable 
as a debt at law or in equity from the incumbent 
of the benefice by the retired clerk, his exors., 
administrators, & assigns, but shall not be trans- 

ferable at law or in equity. In an action by a 

retired clerk against the incumbent of the benefice 

for payment of the arrears of the pension that had 
been allowed him under the Act :—Held: the 
incumbent could not set off against such arrears 

& judgment debt previously due to him from the 

retired clerk.—GATHERCOLE v. SMITH (1881), 17 

Ch. D. 1; 50 1. J. Ch. 671; 44 1. T. 489; 46 

J. P. 812; 29 W. R. 484, OC. A.3 subsequent pro- 

ceedings, 7 Q. B. D. 626, C. A. 

Annotations :—Refd, Gathercolo v. Smith (1881), 7 Q. B. D. 
626; McBean v. Deane (1885), 30 Ch. D. 520. Men 
Lucas v. Harris (1886), 18 Q. B. D. 127; Fe Saunders, 
Ex p. Saunders, {1895] . B. 117; ke Wizgerald, 
Surman v. Fitzgerald, [1904] 1 Ch. 573. 

2628. Income of benefice insufficient. ] 

—MONTAGUE v. TwyNne (1893), 9 T. L. R. 278 ; 

57 J. P. Jo. 101. 








(d) Revocation of Resignation. 
2629. Not after resignation approved or admitted. ] 
—KEICHEL v. OxFoRD (Bp.), No. 2617, ante. 


C. Exchange. 
2680. Arrangement falling through—Death of 
one incumbent before induction.|—On an exchange 
by two persons, if one be instituted & inducted, 
& the other die before induction, it is void.— 
CROMWEL's (LORD) CAsE (1601), 2 Co. Rep. 69 b ; 
76 EK. RR. 574. : : 
Annotations :-—Mentd. Harvy r. Thomas (1591), Cro. Eliz. 
216; Drury's Case (1605), 6 Co. Rep. 73 a; Fraunces’s 
Case (1609), 8 Co. Rep. &9 b; Rowles v. Mason (1612), 
3 Brownl. 85; Bowles’s Case (1615), 11 Co. Rep. 79 b; 
R.v. Zakar (1615), 3 Bulst. 88; Havergil v. Haro (1616), 
3 Bulat. 250; Eaton v. Butter (1628), W. Jo. 180; Davies 
~. Kempe (1664), Cart. 23; Smith r. Farnaby (1666), 
Cart. 52; Dixon v. Harrison (1669), Vaugh. 36; Adeson 
©. Otway (1677), Freem. K. i. 227; ,_ Jones vw Morley 
(1697), 12 Mod. Rep. 159; Ratcliffe’s Case (1719), 1 
Stra. 367; Doe d. Odiarno vr. Whitehead (1759), 2 Burr. 
704; Roe d. Wrangham ¢r. Hersey (1771), 3 Wils, 274; 
Davies v. Bush (1824), M'Cle. & Yo. 98 § Doe d. ddd 
v. Martyn (1828), 7 L. J. 0.8. K. B, 60; Clifford t. Turre 
1845), 14 L. J. Ch. 390; Crofts ¢. Middleton (1856), 8 
He G. M. & G. 192; Gilbertson ¢. Richards (1860), a 
H. & N. 453; Berkeloy Pocrage (1861), 8 H. L. Cus. 21. 
2631. 


Effect of.|——COMMENDAM CASE, COLT 
& GLOVER v. COVENTRY & LICHFIELD (Bp.) (1617), 
Hob. 140; Moore, K. B. 898; 8U E. KR. 290; sub 
nom. COLT v. GLOVER, 1} Roll. Rep. 4513 sub nom. 
Cout’s Cask, Jenk. 300, Ex. Ch. 





Annotations :—Consd. Rumecy cv. Nicholl (1877), 2 C. P. D. 
179. Refd. Edes v. Oxford (1667), Vaugh. 18; KR 


Bp. : ‘ 
v. Worcester Bp., Jervason & Binkley (1670), 1 Mod. Rep. 
276; Hv. London Bp. (1604), Comb. 300; Reynoldson 
v. Blake (1697), 1 Ld. Raym. 192; Wolferstan t. Lincoin 
Bp. (1763), 2 Wils. 174; Mirehouse rv. Rennell (1833), 
1 Cl. & Fin. 527. Mentd. Manby v. Scott (1662), O. dg. 
229; Thomas e. Sorrell (1673), F 8 tter 
@. Friend (1690 ° e n, 
oon ity Mod. | 167; O 
v. Fox ; od. Rep. 167 ; ; ; 
1 Ld. Raym. 158; Cole v. Hawkins (1717), 1 Stra. 21; 
Thornby v. Flectwood (1720), 1 Stra. 318 ; Bollamy t. 
Burrow (1735), Cas. temp. Talb. 97; Roe q. Berkeley ec. 
York Archbp. ee East, 86; Denn U. Nowel = 
Roake (1826), 5 B. & C. 720; Re Gibbs (1945), 5 L. T. O. S. 
475; O v. Nelson (1869), 10 B. & S. 119; Robarts 
ov. London Corpn. (1882), 30 W. It. 637. 


2632. After resignation oe aD 
umbent——Right to recover a on of v ! 
benefice.}——Pitt. in 1867 obtained his patrons 
permission to exchange his living of L. with some 
clergyman to be approved. The patron approved 
of P., & promised to do all that was Bacon”, on 
his part to carry out. the exchange with P. Itf. 
thereupon obtained his bishop's sanction to the 
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exchange, & executed a deed of resignation of the 
living of L. & delivered it to the bishop’s registrar, 
who knew it was executed with a view only to an 
exchange. The patron did not: present. P. to the 
living but deft., who accepted it. with knowledge 
of all the premises. Vitf. brought ejectment 
against deft. to recover possession of the rectory 
house & glebe :—Held: on these facts ejectment 
would not lie against deft. at the suit of pltf.— 
RUMSEY v. NICHOLL (1877), 2.C. P. DD. 2943 86 
L. T. 786; 41.0. P. 741; 25 W. R. 614, CLA. 

ArenCnIOn s—Refd. Reichel «. Oxford Bp. (1887), 35 Ch. D. 
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Agreements relating to dilapidations.] -~ See 


Part VII., Sect. 9, sub-sect.. 1, F., poat. 
2683. Patronage exercisable in turn—Presenta- 


tion on exchange equivalent to turn.})—Kieun vr. : 


DENNY, No. 1963, ante. 


DT). Ceasion. 


On elevation to bishopric.] —See Part. ITT., Seet. 3, 
sub-seet. 23 Seet. 5. sub-seet. 2, 8. (a). ante. 

On acceptance of another benefice.| —S¢ce Scct. 7, 
sub-sect. 1, ante. 

BE. Deprivation. 

See, gencrally, Part LV., Sect. 10, sub-sect. 5, 
ante, 
SuB-sECT., 2.—CuRE OF SoULS AND INCOMES OF | 

BENEFICE DURING VACANCY. 
2634. Income— Apportionment.] -—AYNSLEY 1; 


WoRDSWORTH, No. 3343, post. : 
2635. --—— Right of next incumbent to recover-.- 


ee ee ee 
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Sect. 12.—UNBENEFICED CLERGY. 
SuB-SEctT. 1.---Posrrmion AND MINISTRATIONS, 
Position generally, see Sect. 12, sub-sect. 3, B. 

(b), post, 

Conditions precedent to ministration --— Licence 
of ees Part. V., Sect. 2, sub-sect. 4, A., 
ante. 

Consent of incumbent.]-—See Part IIT, 
Sect. 7; sub-seot. 2, Cis ante. 
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Sunp-srect. 2.—-CuRATES OR MINISTERS IN CHARGE. 
During incumbents’ non-residence or neglect 
of duty.|—-See Sect. 12, sub-sect. 3, CL. post. 
During sequestration of benefice.| --Seer Sect. 12, 
sub-sect. 3, D., poat. 
During vacancy of benefice.|—See Sect. 12, sub- 
sect. 3, If., post. 
Ministers of chapels of ease.|~—-Sre Sect. 12, sub- 
sect. 5, port. 


SuB-skecr, 3.-—ASSISTANT CURATES,. 
A. In General. 
2637. Origin.|——VORTLAND (DUKE) v. BINGHAM, 


' No. 1361, aate. 


‘ 


Avoidance de jure & not de facto.|— Deft., being 
incumbent of a living with cure of souls, valued | 
- to elect. a curate is not supported by proof of such 


at less than £8 a year in the King’s books, accepted 
another benetice without having a dispensation 
to hold both, whereby the first’ became void de 
jure; but he continued in possession. 
presented another clerk, & afterwards brought. 
quare iampedit, & recovered against deft., upon 
which the new presentee was instituted & inducted. 
In an action by the latter against deft., founded 
on 28 Hen. 8, c. 11, 8. 3, which gives the profits 


The patron : 


RB. Licence, Stipend and Slats generally. 
(a) Admission. 

2638. Who may nominate -—Whether Inhabitants 
-—Consent of incumbent or custom not alleged.| — 
R. ov. OxForn (Br.), No. 2268, ante. 

: Validity of custom.|—-(1) <A 
bishop's register is evidence of the facts stated 
in it. (2) Anallegation of a custom in parishioners 








a custom in parishioners paying church rates. 
(3) Semble: an ecclesiastical custom, which is not 
immemorial, will not, though acted on for a long 
time, deprive a rector of his common law right to 


appoint his curate. -ARNOLD o Batin & WELT 


"Tn J. OOS. COP. 220 5 


of every benefice during vacation to the next , 


incumbent :— Held : 

profits either from the time of his being presented, 

or from the suing out of the quare impedit, the 

vacation contemplated by the statute being a 

vacation de facto.--HALTON v. COVE (1830), 1 

B. & Al. 538; 109 KF. OR. 887; sub nom. Warton 

v. Cove, 9 L. J. O. S. K. B. 74. 

Annotations :-—Distd. Betham rv. Gregg (1834), 10 ing. 
352. Refd. Alston v. Atilay (1837), 7 Ad. & El. 2s. 
Mentd. Powell 
A.C. 143, 
26386. Curate appointed by 

Though not licenced by bishop—Right to recover 

reasonable stipend—From next incumbent if in- 

oe insufficient.}—-Where a curate is appointed 
diocese, to serve the cure of a benefice during the 
vacation between the death of the last & the 
appointment of the next incumbent, he may, 

though not licenced by the bishop, & notwith- 
standing Pluralities Act, 1838 (c. 106), recover his 


ee eee The question being, whether the appointment of 


-~ 


e. Kempton Park Ltacecourse Co., (15100) 


sequestrator -- , 


(Bp.) (1829), 5 Bing, 16; 2 Moo & P. 5593 7 
180 BL OR. 1083. 
Annotation :---fenerally, Mentd. Sturla v. Freocla (1880), 6 

App. Cas, 623. 

2640. -— - Proof of right of nomination.| — 
a curate belonged to the viear of the parish or to 
acorpn., entries in old books of the corpn. were not 
received as evidence against the vicar, to show 
that the corpn. had from time to time appointed 
the curate, --A.-G.or. Warwick Cowpn. (1827), 4 
Russ. 222 3; 38 i. RR. 789. 

2641. —--- —-—.| --ARNOLD vw. Baru & WELLS 
(Be.), No. 2039, ante. 

--—-- Patronage of new churches & chapels.}— 
See Part V., Sect. 4, sub-sect. 1, 16.. ante. 

2642. Mode of nomination---Whether com- 


‘ pliance with charter.|---(1) Where a charter of 


the special sequestrators of the bishop of the . 


reasonable stipend in an action of debt under | 


28 Hen. 8, c. 11, from the next incumbent, the 
tithes which accrued during the interval not 


being sufficient to pay him a reasonable stipend.-— | 


DAKINS v. SEAMAN (1842), 0 M. & W. 777; 
L. J. Ex. 274; 6 J. P. 345; 6 Jur. 783. 


11. inhabitants onl d, 
A 


j 


Edward VI. granted to the governors of a corpn. 
the right of nominating & appointing undcum 
assensu majoria partis inhabilancium of the vill 
of S. a chaplain to perform divine service in the 
vill :-—Held : a usage for the governors to nominate 


- a chaplain, & to give notice to the inhabitants to 


meet at a future day, & to assent or dissent to the 
nomination so e, was not inconsistent with 
the words of the charter. 

(2; A decree by the Lord Chancellor, in 1741, 
had declared the right of voting to be in the 
paying rates & assessments, & 


the usage since that decree had been in accordance 
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Sect. 12.—Unbeneficed clergy: Sub-sect. 3, B. (a), 
(b) & (c), C., D., B. & F.; sub-sect. 4. 

with it, an election having been made by such 
inhabitants, at which the votes of non-rated 
inhabitants were tendered & refused :—Held: a 
mandamus would not be granted for a new election, | 
as the parties applying for it had made out no 
case to show that the term “ inhabitants,’’ used 
in the charter, had a wider signification.—R. v. 
DAVIE (1837), 6 Ad. & E1. 374; 61. J. K. B. 126; 
] J. P. 2913; 112 BE. BR. 1433 sub nom. R. v. 
SANDFORD (GOVERNORS), 1 Nev. & P. K. B 328; 
Will. Woll. & Dav. 177. 

Conditions precedent to admission— Licence of ' 
re Part V., Sect. 2, sub-sect. 4, A., | 
ante, 
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Consent of incumbent.|—See Part III, 
Sect. 7, sub-sect. 2, C., ante. 

2643. Duty of vicar to admit—-Curate licenced 
by bishop.]— R. »v. SALE (1851), 15 J. P. Jo. 417. 





(b) Posilion. 

2644. As regards incumbent——Duty of obedience. | 
—MARYYN v. HInp (1785), Return of Appeals 
before the High Court of Delegates, No. 178 
(Parliamentary Papers 199, April 3, 1868). 

2645. —-—- No contract of service—-Within 
National Insurance Acts.|—- (1) The relationship 
existing between a rector or vicar in the Church of 
England & his curate is not the relationship of 
master & servant. 

(2) Whether the curate is fornally licenced by 
the bishop under seal or is s mere probaticner 
working under the bishop’s temporary permission, 
he is atill in both cases the holder of an ecclesiastical 
office, & not. a person whose duties & rights are 
defined by contract. 

(3) Neither the relationship between incumbent 
& curate nor the relationship between bishop & 


—-—-— - we ie a i ee ee re 


curate create such a relationship between employer 
& employed as could be construed into anything 
in the nature of a contract of service, & accordingly 
neither curates nor assistant curates are com- 
pulsorily insurable people under the Act. 

Semble: (4) a curate or assistant curate might 
come in under the Act as a voluntary contributor. 
——Ne NATIONAL INSURANCE ACT, 1911, Jte EMPLOY- 
MENT OF CHURCH OF ENGLAND CURATES, [1912] 
2 Ch. 663; 82 2. J. Ch. 83; 107 TL. T. 6433 28 
To. R. 5703 6B. W. CG. GC. IN, 3. 

2646. ——— Right to possession of parsonage— 
On termination of curacy.|- -PHILLIPS v. GODFREY 
(1001), 45 Sol. Jo. 7416. 

Rights —- Nomination of churchwarden.] — See 
No, 671, ante. 

2647. Whether poor law settlement obtained.]— 
A curate officiating in a parish for above a year, 
under the bishop's licence to perform the office 
of curate at a certain annual stipend, is yet not 
such an annual officer as is entitled to a settlement 
by virtue of Poor Relief Act, 1691 (c. 11), s. 6.— 
R. . WANTAGE (INHABITANTS) (1801), 2 East, 65; 
102 K. R. kar . 

— . KR « Ste "y 31), : 

- Mentd. R.». St. Mary, Newington (1833), Path 
S405 Roe. Onaott (1851), is J.P. 493. 
~}—Compare No, 3661, post. 

2648. Privileges —- Exemption from tolls.]— 
DICKINSON v. TEMPLE, No. 1815, ante. 


wlnnotations Ad. 
7 5 Ad. 
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PART V. SECT. 12, SUB-SECT. 3.— 
B. (e). 


« Recovery of — No evidence of 
Pee, aie }—Pitf. sued defts., as church- 
wardens, for his stipend as the incum- 
bent or minister of a church. It. 
appeared that several resolutions were 


AT ASCE EE ESET ace eset me. 


adopted in vestry as to the salary of 
tho clergyman, but only one subse- 
quent to defts.” acceptance of office, 
which related to an old balance :— 
Held: aa pltf..s claim res 
voluntary undertaking of the vestry, 
not founded upon 
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2649. —— |" The curate of a parish was 
engaged by the rector of a neighbouring parish of 
O. to discharge clerical duties during his tem- 
porary absence through illness. There was no 
icence from the bishop or other authority by which 
the curate was empowered to perform the duties. 
He rode through a turnpike-gate on his way to 
the parish church of ©. to perform the ceremony 
of marriage :—Held: he was not entitled to the 
exemption from toll given by Turnpike Roads 
Act, 1822 (c. 126), s. 32, to the curate of a parish 
on parochial duty within his parish.— BRUNSKILL 
v. WATSON (1868), L. R. 3 Q. B. 418; 37 L. J. M. C. 





' 103; 18 L. T. 4823; 32 J. P. 692; 16 W. R. 1009. 


Liabilities—Dilapidations.|—See Nos. 3661-3665, 
post. 


(c) Stipend. 

2650. Power of bishop to fix—Contract between 
parties.,—The Spiritual Ct. prohibited from en- 
forcing payment of a stipend to the curate enlarged 
by the bishop’s order, when there was a contract 
between the partics. 

There being a contract between the parties, the 
bishop had no power to make any order (per Cun.). 
—PIERSON v. ATKINSON (L672), Freem. K. B. 70; 


|, 89 BE. RR. 52. 


2651. Without consent of incumbent.|— 
A curate cannot have the benefit of a proceeding 
by monition for the recovery of a salary assigned 
by a bishop without the consent of the incumbent, 
the incumbent being resident on his benefice, & 
discharging the duties yenerally, but desirous of 
the assistance of a curate.- Hi. v. PETERBOROUGH 
(Be.) (1824), 3 B. & ©. 47; 4 Dow. & Ry. K. B. 
720; 21. J. 0.8. K. B. 199; 107 E.R. 682. 

2652. Recovery of-—Action of High Court.|— 
(1) If a rector give B. a title to the bishop & 
thereby appoint him curate of his church, 
promising to allow him a salary & to confinue 
him in the office of curate, till otherwise provided 
of some ecclesiastical preferment, unless lawfully 
removed for any fault, he cannot afterwards 
remove him without cause; & if the salary be in 
arrear, B. may maintain assumpsit upon the title, 
(2) A readership is not an ecclesiastical preferment 
within the meaning of such title.—MAnrtryn 1. 
HINnD (1779), 1 Doug. K. B. 1423; 2 Cowp. 437; 
99 kK. R. O4. 

«innotations :--—.18 fo (1) Retd. Barford ©. Stuckey (1820), 
2 Brod. & Bing. 333. Generally, Mientd. Down & Connor 
& Dromore (Lord Bp.) oe. Miller, Down & Connor & Dro- 
more (Lord Bp.) ¢. Potter (1861), 5 L. T. 30. 


2653. Pluralities Act, 1838 (c. 106), 
s. 83.; —Pluralities Act, 1838 (c. 106), 5. $3, pro- 
vides that differences between the incumbent of 
a benefice & his curate touching the curate’s 
stipend shall be decided summarily by the bishop 
of the diocese on complaint to him made. Deft. 
agreed to employ pltf. as his curate at an annual 
stipend of £110, besides board & lodging in the 
Vicarage house. These terms were set out in the 
nomination of the curate to the bishop. Differ- 
ences having arisen relative to the board & 
lodging, pltf. brought an action in the High Ct. 
against deft. to recover damages ir lieu of board 
& lodging. Upon deft.’s motion to stay :— 
Held: (1) the action would lie; (2) the Iligh Ct. 
had jurisdiction to try it, since it was neither 
within the language nor spirit of the above enact- 
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moving from pitf. or upon any exccuted 

consideration of services rendered, & 
i the evidence showed no _ contract 
i between pitf. & defts. founded upon a 
' Consideration between them, defts. 
| wero entitled to judgment.—CAaRrRrr v. 
* WaLbLaceE (1862), 12 C. P. 372.—CAN. 


on & 


a consideration 
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ment that the bishop should be constituted a regulations prescribed by sect. 112 of tho same 
judge without a jury to assess damages, or that | 
pitf. should be deprived of the ordinary means of ; 


recovering them.—FRraskEk v. DENISON (1888), 57 
L. J. Q. B. 550; 4 T. L. R. 782; sub nom. FRAZER 
v. DENISON, 52 J. P. 678. 


C. During Incumbent'’s Non-Residence or Neglect 
of Duty. 

2654. Position—As regards incumbent—Lia- 
bility for rates, taxes & dilapidations.|—Wohere a 
curate is licenced to a benefice during the absence 
of the incumbent, whose licence for non-residence 
enjoins that he shall ‘\ keep the premises in good 


statute.—TANNER tv. SCRIVENER (1888), 13 P. D. 
128; Trist. 125. 

2664. Termination by revocation of licence— 
Power of bishop to revoke licence.|—-BADDELEY’S 
CasE (1872), cited in 1 Phillimore’s Ecclesiastical 
Law. 2nd ed. at p. 489. 

2665. —-—- Necessity for calling on curate to 
show cause against revocation—Form of notice.|— 
DENISON'S CASE (1872), cited in 1 Phillimore's 
Ecclesiastical Law, 2nd ed. at p. 488. 

66. ------ Grounds for revoking licence-— 


. Curate accused of felony-- No judicial investiga- 


repair,’ & it does not appear that the curate's | 


eae has been fixed at not less than the full 
value of the benciice under Pluralities Act, 1838 


paid by him for rates & taxes of the vicarage 
premises, for he would be Liable for them = as 
occupier; but as to the repairs, he would be 


by the vicar for the use & occupation of other 
premises held under him. 

Semble sin such a case the jurisdiction of the 
bishop, under sect. 100 is not exclusive.— PALMER 
v. BULL (1841). 8 J. P. T76. 


TON, No. 2454, ante. 


D. On Sequestration of Benefice. 

2656. Position—Whether poor law settlement 
obtained.|—R. v. OvER (INHABITANTS) (1773), Burr. 
S. Cc, TAG. 
of 07 

360; RR. or. Stogursey (1831), 1 B. & Ad. 705; Re ot. 

Onsett (1851), 16 Q. B. 975. 

Compare No. 20147, ante. 

rag Right to appoint parish clerk.| —Sce No. 122, 
dite. 

2657. Stipend —Recovery of--From next 
cumbent.|— DAKINS v. SEAMAN, No. 2036, are. 


in- 


ii. During Vacancy of Benefice. 
Position -- Right to appoint parish clerk.! — 
See No. 929, ante. 


FY. Duration and Termination of Curacy. 
2658. Termination by incumbent --- Whether 
curate removable at will.:-- Curate is removable at 
the will of the parson.— Biren ve. Woop (1608), 2 

Salk. 006; 12 Mod. Rep, 249; 91 H.R. 452. 


2659. -——- ——..|--Prici vr. Prarr, No. 187), 
ante. 
2660. --—- -—--— Contract between parties.: 


MAaRrTryn vt. LHInd, No. 2052, ante. 

2661. ---— ——-~ Curate holding as chaplain.: 
A spiritual person, who, in virtue of his office of 
chaplain of a college, holds a curacy with a dwelling 
attached thereto, & ceasing to hold the office of 
chaplain retains possession of the dwelling, is not 
a curate within the meaning of 57 Geo. 3. ¢. 99, 
s. 57, & may be evicted by notice to quit forth- 
with, & is not entitled to the three months’ notice 
required to be given by that statute, with the 
consent of the bishop.—GoOOoODTITLE d. JuINCOLN 
COLLEGE (MASTER & FELLOWS) vt. LEE (1823), 2 
Dow. & Ry. K. B. 718; 1 L. J. 0. S. K. B. 165. 


2662. ——- —-—.'—R. +. RocuesTeR (Br.) 
(1890), 6 T. L. R. 165, D. C. 
2663. ——— Notice to quit by incumbent— 


Formalities—Under Pluralities Act, 1838 (c. 106), 


(c. 106), 8. 04, the curate cannot. set. olf the amount, . thereof.}- - DENISON'S CASK 


tion.|---Aa pp. SINANKI (J8G1), 28 J. P. Jo. 325; 
sub nom. Re SINYANKI, 12 W. RK. S25. 

2667. —--- -—~—--- Objectionable past acts-.-No 
opportunity of obeying proposed prohibition 
(1872), cited in 1 
VPhillimore’s Keelesiastical Law, 2nd ed. at p. 438. 

2668. - ---- Form of instrument of revocation. |— 
DENISON'’S Cast (1872), cited in Ll Phillimore's 


entitled to set them off at common law, in an action | ee Law, 2nd ed., at p. 438, 


69. .-—- Appeal to Archbishop---Dutles of 
Archbishop on.|j---Under = Pluralities Act, 1808 
(c. 106), 8. 08, the Archbishop is bound, if requested 


. by the curate, to hear him, either in person or by 
_ counsel, as to the validity of the grounds of revoca- 


$8. 95 & 112.)—-A notice by an incumbent toa , 


curate to quit his curacy, given under above Act, 
sect. 95, is not a notice within or subject to the 


2655. Stipend—Recovery of.|—DANIEI v. Mor- tion, & to receive fresh evidence tendered on his 


The Archbishop may 
wrocecdings at 
ut) he cannot, 


behalf upon that point. 
regulate the mode in which the 
such hearing are to be conducted ; 


(if so requested to hear, confinn or annul the 


utations -—-Refd. K. v. Lew (1828), 3 Man. & Ry. K. B. . 


revocation merely upon the statements made by 
the curate in his petition of appeal, & the written 
documents referred to in such petition. Where 
the Archbishop had confirmed a revocation upon 
such last mentioned written) evidence only, the 


—¢t. issued a mandamus to him to hear the appeal 


' ahrnatations :- Apid. j 
. SK. 384. Refd. 


“tainable.| 


& decide the merits thereof. Row, CANTERBURY 
(ARCHBP.) (1800), PK. & FE. 516; 28 1d. QB. 
154; 5 Jur N.S. G58 3; TW. R212; 120 bX. 


101. 

..e. Housing Appeal Tribunal, (1020) 
Re Brook, Deleomyn & Badart (E864), 
1G. WEN. S. 1035 Wood e Woad (1874), lo Rt. 9 lexch. 
1905 Smuthe. R. (1878), 3 App. Cas. O14. 
Whether appeal to Privy Council main- 
Sce No. 11335, ante. 


SuBesSeer. §.-- LECTURERS OR PRBACHIERS, 


2670. Origin & nature of office.; -Laecturers (rst 
began to be established in the reign of Queen 
Mlizabeth; & Archbishop Laud was for suppressing 
them, by reason that they did not come in by 
presentation, but by the choice of the parishioners 
(laua JfaAnpwicke, ©.).—-A.-G. ov. GARDNEIt 
(1751), Barn. Ch. 483 5; 27 f6. Et. 729. 

2671. --~ ~ Readership.| ---MAnrTyYn v. LIIND, No. 
2052, ante. 

Conditions precedent to appolntment.- Licence 
of bishop.! --See Part V., Sect. 2, sub-sect. 4, A., 
ante. 


-——— 


- Consent of Incumbent.}--Scee Part LIL, 
Sect. 7, sub-sect. 2, C., anle. 

2672. Rights -— Time of lecture --- Whether 
preacher or trustees entitled to fix.) —Trustecs of a 
lecture to be preached at a convenient hour may 
appoint any hour they please, & vary = their 
appuintment.—-R. v. BATHUKST (1760), | Win. BI. 
210; 96 FE. KH. Ifo. 

2673. Duration & termination of lectureship.}-— 
R. cv. St. BARTHOLOMEW’'S  (CHURCHWAKDENS) 
(1700), 15 East, 421, n.; 104 E. H. 4345; sub nom. 


430 


Sect. 12.—Unbeneficed clergy: Sub-sects. 4, 5, 6 
& 7. Sect. 13: Sub-sect. 1, A.) 
Str. BARTHOLOMEW’S (CHURCHWARDENS) CASE, 
Holt, K. B. 418; 3 Salk. 87. 
Annotations :-—Refd. Fe on v. Kinnoull (1842), 9 Cl. & 
yin. at; Mentd. Rt. v. London, Bp. (1743), 13 Kast, 
2674. ——— Dismissal after seven years—Right 
to compensation-—Municipal Corporations Act, 
1835 (c. 76), 8. 68.)—The corpn. of Liverpool, in 
compliance with certain local Acts, built a church, 
& appointed a person to officiate therein by the 
name of minister. They also of their own accord & 
independently of these Acts appointed a clerg 
as lecturer to assist him in the gencral duties of 
his office. The lecturer having been removed, 
after receiving a regular stipend for more than 
seven years, before the passing of above Act, 
claimed compensation for the loss of his office as 
“‘ minister’? under sect. 68 :—Held: the word 
‘‘ minister’? was to be interpreted liberally, & 
without reference to the way in which it was used 
in the local Acts, & the claimant was entitled to 
compensation.— it. 7. LIVERPOOL CORPN. (1838), 
8 Ad. & El. 1763; 3 Nev. & PP. K. B. 2803 7 
J. J. Q. B. 1345; 2 Jur, 855; 112 BE. R. 804; 
gub som. Rev. Lavekpoon Convn., La pv. Moss, 
1 Wil. Woll, & I. 153. 


Sub-secr. 5.— MINISTERS OF CHAPELS AT JASE. 

Who may nominate.|—-Sce Vart V., Sect. 4, 
sub-sect. 1, i, ante. 

Conditions precedent to appointment----Licence of 
bishop. |—-See Part V., Sect. 2, sub-sect. 4, A., ante. 

2675. Rights—Curate wrongfully dispossessed 
--Mandamus to restore to chapel.|-—Afandamus 
lies to restore a curate to a chapel, being a donative 
endowed with lands. 

A mandanus to restore is the true specific 
remedy where a person is wrongfully dispossessed 
of any office or function which draws after it 
temporal rights ; in all cases where the established 
course Of law has not provided a specific remedy 
by another form of proceeding which is the case 
with regard to rectories & vicarages (LORD MANS- 
HELD, C.J.).---. ev. Boone (1760), 2 Burr. 1043 ; 
07 Kk. R. V7. 
stunolations - Apprvd. R. oe. Barker (1761), 1 Wim. BI. 

300, Consd. KR. r. Stafford Chie): 8% Torm Rep. 646, 
Refd. Rt. c. Chester, Bp. (1786), 1 Term Rep. 396; BR. e. 

Canterbury, Archbp., & London, Bp. (1812), 15 East, 

117: Ferguson ¢. Kinnoull (1842), 9 Cl & Fin. 251. 

2676. + ree emmy] — Mandamus the proper 
remedy to restore a curate to his chapel.—R. v. 
BARKER (1761), 1 Wm. Bl. 300; 96 Kk. R. 169; 
subsequent proceedings (1762), 3 Burr. 1265, 1879. 
Annotations :— Expld. Doe d, Jones t. Jones (1830), 5 Man. 

& Ry. K. B. 616. Refd. &. or. Jotham (1790), 3 Term 

Rep. 575; Re Orton Vicarage (1849), 13. Jur. 1049; 

Collier ¢. King (1861), 11 C, BH. N. SS. 14.) Mentd. R. v. 
City of London Union, ker p. London Corpn. (1907), 76 
L. J. hk. BL. 10387. 





Sub-sEcr. U.— MINISTERS OF PROPRIETARY 
CHAPELS. 

2677. Who may be appointed—-‘‘ Regular clergy- 
man °’’—Appointment of inhibited clerk.]— Pitfs. 
were the owncrs of a proprietary chapel, & in 1801 
granted a lease of the chapel to B., containing 
a covenant by the lessee not to permit or suffer 
any clergyman or person to officiate in the chapel, 
or perform public divine service therein, but such 
as should be a regular clergyman of the Church of 
England. The lease was afterwards assigned to 
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ECCLESIASTICAL LAW. 


defts. G. & F., who allowed D. to preach & per- 
form divine service in the chapel. D. was aclergy- 
man of the Church of England, who had _ been 
inhibited by the Bishop from performing divine 
service within the diocese in which the chapel 
was situated. The vicar of the parish had not 
consented to the performance of D. of service 
within the chapel :—Held: ‘ regular clergyman ”’ 
meant a person who could officiate in the chapel 
without being guilty of irregularity, &, as it was 
irregular of D. to pray & preach in defiance of 
the inhibition & without the vicar’s consent, D. 
was not a regular clergyman, & must be restrained 
by injunction from continuing his performance.— 
FOUNDLING HOsPITAL (GOVERNORS) v. GARRETT 
(1882), 47 L. T. 230, C. A. 

2678. Position.|}—MoyYsEY v. No. 
438, anle. 

2679. Duration & termination of appointment— 
Termination by revocation of licence.|—ILopuson 
v. DILLON, No. 1850, ante. 

2680. Appeal to archbishop— Whether 
maintainable.|—S., a duly ordained clergyman of 
the Church of England, was licensed by the Bishop 
of M. to perform divine service within an unconsec- 
crated church, which was built by subscription, 
in the city & diocese of M. 8S. had no nomination 
or stipend, & no district was assigned to the church. 
His licence having been revoked by the bishop, 
S. appealed to the archbishop of the province :— 
Held: the appellant was not a licensed curate 
within 36 Geo. 3, c. 83, s. 6, or Benefices Act, 
1838 (c. 106), 5. 98, & no appeal lay froin the 
decision of the bishop.---SEDGWICK v. MANCHESTER 
(Br.) (1869), 38 L. J. Eecl. 30; 38 J. P. 564. 

-——- Termination by revocation of incumbent’s 
consent.|—Sce No. 4138, ante. 


HILLCOAT, 








SUB-SECT. 7.—CHAPLAINS. 
See Part LX., post. 


Sect. 13.— ECCLESIASTICAL OFFENCES. 
SUB-SECT, 1.—OFFENCES IN RESPECT OF DOCTRINE. 
A. What are. 

2681. Blasphemy.] — WoopDWARD v. AtTrwoon 
(1666), Return of Appeals before the High Court 
of Delegates, p. 20, No. 48 (Parliamentary Papers 
199, Apr. 3, 1863). 

Annotat n :—Refd. Martin v. Mackonochie (1883), 8 P. D. 


——- At common law.|— See CRIMINAL Law, 
Vol. XV., pp. 733-735, Nos. 7914-7949. 

Seditious libel.}—-Sce LIBEL & SLANDER. 

2682. Contradicting articles of religion.) — Pro- 
ceedings under 13 Eliz. c. 12, against a clergyman, 
for preaching doctrines contrary to the articles of 
religion. 

That any clergyman should assume the liberty 
of inculcating his own private opinions, in direct 
opposition to the doctrines of thé Established 
Church, in a place set apart for its own public 
worship is not more contrary to the nature of a 
National Church than to all honest & rational 
conduct. Nor is this restraint inconsistent with 
Christian liberty. It is therefore a restraint 
essential to the security of the Church, & it would 
be a gross contradiction to its fundamental p 
to say that it is liable to the reproach of persecution 
if it does not pay its ministers for maintaining 
doctrines contrary to its own (LORD STOWELL).— 


Part V.—CLERGY. 


Ii.M. Procurator GENERAL v. STONE (1808), 1 
‘Hag. Con. 424; 161 E. R. 604. 
Annotations —Refd. Sanders v. Head (1843), S Curt. 565; 
Hodgson v. Oakeley (1845), 1 Rob. Ecol. 32 
Exeter, Bp. (1850), 7 Notes of Cases, 41 


27 
1859), 2 KE. & K. 209; . 
oo. P. C. C. 1; Voysey r. Noble, 


Burder (1862), . 1; 
3 P.'C. 357; Martin v. 


Noble v. Voysey arate L. KR. 

Mackonochie (1879), 4 Q. B. Pp. >; R. «. Oxford Bp. 

(1879), 4 Q. B. D. 525. Mentd. R. vc. Baines (1840), 12 

ay & El. 210; Sheppard v. Bennett (1871), L. R. 4 P. CC. 

2688. ——— What amounts to—Maintaining full 

Roman doctrine.|—(1) An unbeneliced clergyman 

was proceeded against, under the gencral Ecclesi- 

astical Law, for maintaining & affirming contrary 
to the true usual literal meaning of the Articles of 
the Established Church all Roman doctrine. Being 
convicted, he was inhibited from performing any 
ministerial duty whatever within the province of 

Canterbury until be should retract his errors : — 

Held: as the offence charged was for maintaining 

& affirming all Roman doctrine, it was unnecessary 

to specify in the Articles any doctrine in particular. 

(2) In pursuing this inquiry the course which 1 
am inclined to take, is to confine myself to the 
plain & grammatical construction of our articles, 
& not to seck the opinion of others, for to do other- 
wise would tend to weaken their authority (Str IL. 
JENNER Fust).—LlopGson v. OAKELEY (1845), 1 
Rob. Eccl, 322; 4 Notes of Cases, 180; 163 EK, BR. 
1053. 

Annotations :--48 to (1) Consd. Heath vr. Burder (1862), 15 
Moo. P. C. CL. 1; Salisbury, Bp. cr. Williama (1862), 7 L. T. 
472. Befd. Martin ». Mauckonochie (1883), 8 FP. D. 19). 
2684. 

No. 2184, ante. 
2685. —-——- --——- ‘‘ Advisedly.’’|— (1) 13 liz. 

c. 12, 5. 2, provides that if any person Kcclesiastical 

or who shall have an Keclesiastical living, shall 

advisedly maintain or affirm any doctrine directly 
contrary, or repugnant to, any of the Thirty-Nine 

Articles, & being convened before the Bishop of the 

Diocese, or the Ordinary, shall persist therein & 

not revoke his error; such maintaining or affirm- 

ing shall be just cause to deprive such person of his 

Ecclesiastical promotions :— Held the statute 

being cminently a penal statute, in proceeding 

uader it against a beneliced clergyman by articles 
for maintaining & affirming doctrines contrary & 
repugnant to the Thirty-Nine Articles & in de- 
rogation & depraving of the Book of Common 

Prayer, it was not sufficient to plead various 

passages extracted from deft.’s work, as separately, 

or collectively, containing doctrines contrary to 
the Thirty-Nine Articles, but such of the Thirty- 

Nine Articles as it was alleged were contravened 

must be specifically pleaded, together with a 

specification of the unsound doctrine, or heresy, 

which the passages extracted were alleged to 
maintain. 

Applt., a beneficed clergyman, printed & pub- 
lished, but did not Leary # volume of sermons, in 
which he maintained & affirmed, first, that justitica- 
tion by faith is the putting every one in his right 
place by our Saviour’s trust in the future, & that. 
the faith by which inan is justified is not his faith 
in Christ, but the faith of Christ Himself; secondly, 
that Christ's blood was not poured out to propitiate 
His kind & benevolent Father; thirdly, that 








forgiveness of sins has nothing at all to do with | 


the Gospel; &, fourthly, that the ideas & phrases 
‘** guilt of sin,” ‘* satisfaction,” ‘‘ merit,”’ ‘‘ neces- 
sary to salvation ’’ have been foisted into modern 
theology without the authority of Scripture, & 
do darken & confuse the clearest of the otherwise 
most intelligible & comforting statements of 


-|—GORHAM v. EXETER (BP.), 
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holy writ :—Held: (2) in investigating a chargo 

against a clergyman under the statuto, the ct. 

are bound to look solely to the statute & the 

Thirty-Nine Articles ; (3) it would be a departure 

from the duty of the ct. to allow any discussion 

as to the conformity or non-conformity of the 

Articles of Religion, or of any of them, with the 

Holy Scriptures ; (4) the fact that applt. had not 

reached the sermons, or any of them, was 
immaterial ; (5) the word ‘“ advisedly ’ as used 
in the statute of 13 Eliz., c. 12, s. 2, pointed at the 

deliberate act of the party charged, & not to a 

casual expression dropped unadvisedly ; (6) it 

was not necessary, in order to bring a party 
within tho statute, that the doctrine propounded 
should be intelligible; it was sufllcient if the 
doctrine propounded be directly contrary or 
repugnant to the doctrine laid down in the Thirty- 

Nine Articles; (7) the doctrine contained in the 

volume of applt.’s sermons, so printed & published, 

was directly repugnant to the doctrine contained 
in the Thirty-Nine Articles.—Heatit v. BuRDER 

(1862), 15 Moo. P. Cc. C. 13; Brod. & I. 2123 6 

L. T. 5662; 26 J. P. 467; 8 Jur. N.S. 507; 10 

W. R. 673; 15 EL R. 804, P. C. 

.tnnotations :—As to (1) Refd. Williame ¢. Salisbury, Bp. 
(1863), 2 Moo. P. C. CG. N.S. 375; St. Albans, Hp. ev. 
FUlingham, (1906) }. 163. 48 to (2) Consd. Sheppard 
v. Bennett (1870) L. KR. 3 A. & K. 107. Cenerally, 

d. Voysey v. Noble, Noble v. Voysey (1871), 7 Moo. 
p.C.C. N.S. 167; Combo «. Edwards (1877), 2B. 1). 341. 


2686. jJ—The doctrine that the Bible 
was not written by the special interposition of 
the Almighty Power cannot be reconciled with 
Articles of Religion Vi, & XX. The liberty of 
interpreting scripture contrary to the literal & 
grammatical sense, exists in the Church, 40 long 
as it is not applied so as to contradict any doctrine 
contained in the Articles) or Formularics.— 
FENDALL v. WILSON (1862), 1 New Rep. 213; 
7L. T. 474; 27 J. P. 8753 11 W. RR. 2173 on 
appeal, sub nom. WILLIAMS v. SALISBURY (Bp.) 
(1803), 2 Moo. B.C. CL N.S. 875, 

2 








687. ——- -——.] ~WILLIAMS v. SALISBURY 
(Br.), No. 1392, ante. 
2688. ----~— -~—.]---(1) In charges against a 


clergyman for inaintaining & promulyating doc- 
trines contrary to, & inconsistent with, divers of 
the Thirty-Nine Articles of Religion, the Judicial 
Comunittee is not compelled, as in causes affecting 


, the right to property, to allix a definite meaning to 


ee 


. them. 


any given Article, where such Article is really a 
subject of dubious interpretation. It is, however, 
very different where the authority of the Articles 
is totally eluded, & the party deliberately declares 
the intention of teaching doctrines contrary to 
It is not requisite in such case that the 


i contradiction of the Articles should be a cuntra- 
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diction tolidem verbis ; it is sufficient if the opinions 
published or promulgated be repugnant to, or 
inconsistent with, their clear construction. 

(2) It is not competent for any clergyman, of 
his own mere will, not founding himself upon an 
critical inquiry, but simply upon his own taste & 
sb irs pre to assert that whole passages of some 
of the Canonical Books are without any authority 
whatever, as being contrary to the teaching of 
Christ as contained in others of the Canonical 
Books. 

(3) Arts. of charge against a clerk in holy orders 
& incumbent of a vicarage & parish church, for 


ian offence against the laws ccclesiastical of the 


realm, in having printed, published, & set forth 
certain volumes of sermons, in which he advisedly 
maintained & affirmed doctrines directly contrary 
or repugnant to, & inconsistent with, divers of the 
Thirty-Nine Articles of Religion & Formutarics 
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Sect. 13. ig cclesiastical offenc2s: Sub-sect. 1, A., 
B., & D.; sub-secis. 2 & 3, A., B.&C.; 


bao 4.] 


Oe eee 


of the Church of England, the alleged errors being— 
first, concerning the reconciliation of God to man 
by the sacrifice or propitiation of Our Lord Jesus 
Christ, & as to the necessity of such reconciliation ; 
secondly, as to the Incarnate Godhead of Our 
Lord & the doctrine of the Holy Trinity ; thirdly, 
ax to the authority of the Scriptures or Holy 
Writ—admitted & sustained :—Held : such several 
errors & doctrines so charged to have been main- 
tained & affirmed, were sufficiently proved by the 
incriminated passages extracted from the sermons, 
& set. forth in the arts. of charge, as being respec- 
tively repugnant to, & inconsistent with, the 
several Articles of Religion to which they were 
pleaded as contrary to & opposed, without 
reference to the Formularies of the Church to 
which they were also pleaded to be repugnant & 
inconsistent. (4) Sentence of deprivation of all 
ceclesiastical promotion, especially from the 
vicarage of which he was incumbent, was pro- 
nounced against such clerk, unless within a week 
from the delivery of the judgment he should 
expressly & unreservedly retract. the several errors 
in which he had so offended, & which he refused 
to do. 

(5) Their Lordships have been carnestly re- 
guested by both applt. & resp. to retain the 
principal cause, & proceed to the hearing without 
remitting it to the et. below. This they have 
authority to do under the statutes constituting 
this tribunal, Privy Counc., Appeals Act, 1832 
(c. 92), Judicial Committee Acts, 1833 (c. 41), 


& 1843 (¢. 38), by which all the authority which | 


could have been exereised by the Ct. of Delegates 
ix vested in the Judicial Committee, except the 
power of giving final sentence (LORD HATHisR- 
LEY, (.). pel y vt. None, NOBLE vt. Voysey 
(1871), In R. 38 oP. C. 3573) 7 Moo. PL CL. N.S. 
1067; 40 ie J. Keel. 21; 25 1. T. 1673; 35 J. DP. 
250; 10 W. R. G20. 17 1. R. 65, PLC. 
Animas - nde nerally, Refd. Martin = rt. 


(18835), 8 PD. 
2689. -—-—— —--—-.]--- SHUKEPPARD BENNETT 
(SiccOND APPEAL), No. 2987, post. 

90.—-— Authority of articles.) — The 
authority of Parliament has established that the 
Thirty-nine Articles must. be taken to be the true 
expression of Scripture on every subject. to which 
they advert (Dn. LUSHINUTON).~- Re DENISON 
(VENERABLE ARCHDEACON) (L850), 27 L. 'T. O. S. 
JOU, 
atnnotation -—-Mentd. 

L. T. O. 8. 164. 


2691. ** Advisedly.’?]— HraTil 
Burper, No. 2685, ante. 

2692. —-—- Construction of articles—-Not accord- 
ing to private individual opinion. ; y 7 JM. 
CURATOR GENERAL t. STONE, No. 2682, ante. 

2698. ~~ ———, |+- Hopuson tr. OAKELEY, 
No. 2083, ate. 
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Machonochic 


v. 


Dennison te. Ditcher (1856), 28 


oe acer wee ee 


v. 








(13P.). No. 2184, ante. 

2695. ---— -——-— --—— Article ambiguous.|— 
Herat ve. BURDER, No. 2085, ante. 

2696. eJ~-SALISBURY (BP.) 1. 
WiriaMs, No. 1d, ante. 

2697. Authority denied.j|— 
VoyYsEY t. NOBLE, NOBLE t. Voysry, No. 2688, 
ante. 

2698. Depraving Book of Common Prayer. —_— 
SANDERS vw. HEAD, No. 1102, ante. 

2699. ——.]~—HEATH v. BURDER, No. 2685, ante. 
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--— By court.]—-Goruam v. EXETER 


ECCLESIASTICAL Law. 


B. Jurisdiction of Courts to try. 


See, generally, Part III., anie. 
2700. Ecclesiastical courts.|—-Cox v. GooppAy 


(1811), 2 Hag. Con. 138; 161 E. R. 694. 
notations: . Sanders v. Head (1843), 3 Curt. 565; 
arene be «. Edwards. pele) 3 P. D. 103. d. Burder v. 
Langley (1842), 1 Notes of Cases, baa Knraght v. Pon- 


gzance (1882), 7 App. Cas. 240. 

2701. —— Court of Arches.]——-PELLING v. WHISs- 
TON (1714), 1 Hag. Con. 433, n.; 1 Com. 199; 92 
E. R. 1033. 

Annotations :—Refd. Butler v. Dolben (758), aa ao 312; 
Sheppard v. Bennett (1869), L. R. 2 5. entd. 
Ho nv. Oakeley (1845), 4 Notes or Gases: 0. 

2702. -|—SANDERS v. HEAD (1843), 3 Curt. 
565 ; 2 Notes of Cases, 370; 7J.P. 580; 7 Jur. 
728; 163 E. R. 8273; sub nom. SAUNDERS v. 
- O. S. 433. 

:—Refld. Combe r. De La Bere 3! ,.6P. dD. 

157. Mentd. Hodgson r. Oakeley (1845), 1 Rob. Keel. 

$22; Heath v. Burder (1862), 15 foo. P. C. 1; Puse 

v. Jowett (1863), 1 New Rep. aa , Martin "Mackbnochic, 

Flamank v. Simpson aig ear 2A. & FE. 116; Bene- 


fleed Clerk v. Lee, (1897 CG. a6 | St. Albans B Bp. v. 
Fillingham, (1906) P. 163. 


Under Church Discipline Act, 1840 (c. 86). 
—See No. 1500, ante. 

2703. Vice-Chancellor of University.]—Pustry 
v. JOWETT, No. 1482, ante. 








C. Practice and Procedure. 


Pleadings.|—-See Nos. 2685, 2686, ante. 

Hearing — Function of court.|—-See No. 2987, post. 

——— -—~-- Construction of Thirty-Nine Articles.] 
—-See Nos. 1596, 2184, 2682, 20683, 2685, 2688, ante. 


D. Punishments. 


See, generally, Part TV., Sect. 10, ante. 

2704. General rule—Judicial discretion of court.| 

— SALISBURY (BPp.) ¢. WILLIAMS, No. 1596, ante. 

2705. Writ de hezretico comburendo.] — ‘'he 
writ de haretico comburendo having been taken 
away by 29 Car. 2, c. 9, the penalty for heresy is 
limited to excommunication & a liability if not 
reconciled to be taken by the civil power under 
the writ) de excummunicalo capiendo.—SavuTKreE’s 
‘ASE (1400), 1 State Tr. 163. 

2706. ——--.|—The writ de haretico comburendo 


' docs not lie upon the conviction of a heretic, before 


the ordinary.— WRIT DE LL&ERETICO COMBURENDO 
CaA8sE (1612), 12 Co. Rep. 03; 77 I. R. 1368. 
2707. Excommunication.}—SAUTRE's Cask, No. 
2705, ante. 
2708. Deprivation.]|—CAUDREY’s CASE, No. 12, 
ante. 


2709. 
State Tr. T48. 

2710. -|}—SANDERS v. HEAD (1843), 3 Curt. 
565 ; 2 Notes of Cases, 370; 7 J. P. 580; 7 Jur. 
728; 103 E. R. 8273 sub nom. SAUNDERS 1. 
Heap, 1L. T. O. S. 433. 
afnnotations :—-Apld. Combe r. De La Bere or 67. D. 

ae Refd. Heneficed Clerk vr. Lee, {189 

Albans, Bp. t. Fillingham, [1906) Pp. és. 

Ho nt. Oakeley (1845), 1 Rob. Eccl. 322; 

Burder (1862), 15 Moo. P. C. CGC. 1; Pusey cv. Jowett 

(1863), 1 New hep. 488 ; Martin ¢. ys, aa Flamank 

e. Simpson (1868), L. R. 2 A. & E11 

2711. J—VoysEY tt. NOBLE, NOBLE v. 
VoyseEyY, No. 2688, ante. 

2712. Suspension.'— JONES wv. Pusey (1707), 
Return of J Appeals before the High Court of 
Delegates, No. 118 (Parliamentary Papers 199, 
April 3, 1868), cited in 3 P.-D. 110. 

-Annofation s—Consd. Combe vc. Edwards (1878), 3 P. D. 


WILLIAMS, 


5 





J—POCKLINGTON’S CASE (1641), 








2718. — —.]—SALISBURY (Bp.) v. 
No. 1596, anée. 


Part V.—CLERGY. 


2714. Unbeneficed clerk——Revocation of licence | 


— Prohibition to perform divine office.| — Hopca- 
SON v. OAKELEY, No. 2683, ante. 


SUB-SECT. 2.—OFFENCES IN RESPECT OF FAasBnic 
OR ORNAMENTS OF CHURCH OR OF RITUAL. 
See, generally, Sub-sect. 3, A., & Part. VI., post. 
Non-repair—Of chancel.|—-See No. 2720, post. 


SUB-SECT. 3.—-OFFENCES IN CONNECTION 
WITH CLERICAL DUTIES. 
A. Neglect of, or Refusal to perform Duties. 


2715. Generai neglect of duty.]--— Muaa vr. Ley 
(1709), Return of Appeals from the High Court of 
lbelegates, No. 124 (Parliamentary Papers 199, 
April 3, 1868). 

2716. ——-.}—(1) A clergyman may be prose- 
cuted by any one for neglect. of his clerical duty. 

(2) A licence from the ordinary is a legal 
authority to a clergyman to solemnise a marriage, 
but if a clergyman suspects fraud, delay may be 
justifiable for the sake of inquiry.—ARGAR v. 
HOLDSWORTH (1758), 2 Lee, 5153 161 EF. KR. 424. 
Annotations :-—As tu (1) Consd. R. or. Oxford, Bp. (1879), 
B.D. Axto (2) Consd. ker yp. Brinekinan (1895), 
» Le R. 387. d. Banister ¢«. Thompson, (1908) 
2; Row. Dibden, [1910] P. 57, 

2717. —-—.!--BunGoyvNne ov. FREE (1829), 2 
Wag. Eee. 4563; 162 EK. OR. 98213; affd., sub nom. 
FREE tv. BURGOYNE (1830), 2. Hag. Eee. 662 ; 
previous proceedings, sub nom, FREB ve BURGOYNE 
(1828), 2 Bli. N.S. 65, TD. 1. : 

Agnotations :—-Mentd. Kitson vr. Loftus (1845), 4 Notes of 

Cases, 323; Trower rr. Hurst (1845), 4 Notes of Cases, 42 ; 

Davidson v. Davidson (1856), Dea. & Sw. 1675) Bonwell 

t. London, Bp. (1861), 14 Moo. P. oC. C. 395; Martin v. 

Mackonochie (1883), 8 BP. UD. 19. 


2718. Refusal to obey Incumbent -— By assistant 
curate.|—MarTyn «. Llinp (1785), Return of 
Appeals before the High Court of Delegates, No. 178 
(Parliamentary Papers 190, April 3, 1868). 

2719. ———- Bishop - By incumbent.) -— Two 
chapelries, each having a church within its limits, 
were united in one benefice by an Ord. in Council ; 
the incumbent of the benefice on certain Sundays 
omitted to perform any service in’ one of the 
churches, but had two full services on those days 
in the other. The bishop of the diocese gave him 
notice that he would require him = to perform 
alternate morning & evening service in’ cach 
chureh ; which notice the ineurnbent disobeyed : --- 
Held: the bishop has a discretion in such a matter, 
& the incumbent's disobedience to his orders was 
an ecclesiastical offence. — WINCHESTER (BP.) oe. 
Ruaa (1868), LF. R. 2 AL & BE. 2573 37 1. Keel, 
853; 18 L. T. 4863; 32 J. P. 4675 affd. sub nom, 
RvGG v. WINCHESTER (Bp.), L. R. 2 PLC. 2238, PoC, 
Annotation :——Consd. Mackonochle rr. Penzance (1581), 6 

App. Cas. 424. 

Non-residence.}—Nee Part V., Sect. 8, sub-sect. 3, 
ante. 

Failure to hold divine service.'-- See Part VI., 
Sect. 1, sub-sect. 1, post. 

Refusal to administer Holy Communion. | -— 
See Part VI., Sect. 3, sub-sect. 3, post. 

Refusal to marry—Persons entitled to be 
married.|— See Part VI., Sect. 4, post. 

Refusal to bury 
VITI., pp. 530, 531, Nos. 106-108, 112-118. 

2720. Failure to repair—-Parsonage — Curate’s 
house.|—Kina v. AYLESBURY (1635), Return of 
Appeals before the High Court of Delegates, No. 10 
(Parliamentary Papers 1099, April 3, 1845). 

J.—VOL. XIX. 





| BURGOYNE @. 


hioner.!-—-See Buntar, Vol. | 
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2721. jJ—Mvaa v. Ley (1709), Re- 
turn of Appeals before the High Court of Delegates, 
No. 124 ( declaaer' opal Papers 199, April 3, 1868). 

2722. ——-- Chancel.|—-KiInNa@ v. AYLESBURY 
(1635), Return of Appeals before the High Court 
of Delegates, No. 40 (Parliamentary Papers 199, 
April 3, 1863). 

Offences within Church Discipline Act, 1840 
(c. 86) & Public Worship Regulation Act, 1874 
(c. 05).]—See Part 1V., Sect. 9, sub-sects. 1 & 2, 
ante, 








RB. Unlawful Solemnisation of Marriage. 


2723. Without banns of licence.|--liawys vt. 
CLEETER (1678), Return of Appeals before the 
High Court of Delegates, No. 67 (Parliamentary 
Papers 190, April 3, 1868). 

2724. By banns without properinquiry One party 
being ward of court.|-—Commitment for cloping 
with a ward of the ct., & against another person 
for assisting ; ignorance, that she was a ward of 
ct. not admitted as an excuse. Clergymen cele- 
brating marriage by banns without. making the 
inquiry, direeted by the Marriage Act liable to 
ecclesiastical censure, at least, perhaps to other 
consequences. The marriage however — good 3 
though neither party was resident. in the parish.—-- 
NICHOLSON v. SQuikis (1800), 16 Ves. 2593 33 
kK. 1. 083, 1... 

Annotations > Refd. Wynn «. Davies & Weover (1835), 
ee 693 Tuckness r, Alexander (1863), 2 Drew. & Sm. 
2725. Of non-parishioners.| - Arts., against a 

cleygyman, for publishing banns of marriage 

between persons not parishioners of, nor resident 
in his parish; & for marrying such persons, 

admitted. —-WYNN v. DAVIES & Weivern (1835), 

1 Cart. 69: 168 BK. OR. 24. 

Liability at common law.; See CRIMINAL LAW, 
Vol. XV., p. 745, Nos. S039, S040. 

Validity of marriages.! Sec HUSBAND & WIFE. 


C'". Other Offences. 

Officiating without Ucence of bishop.] -Sre 
Part. V., Sect. 2, sub-sect. 4, A., ale. 

Officiating without consent of incumbent.| - 
See Part. JIL, Seet.. 7, sub-sect. 2, CL, avele. 

2726. Taking & demanding extortionate fees.| -- 
Brik (1829), 2 Hay. Mee. 460; 
$e2 H.R. O21 affd., aub nom Free ve. KBuRgoYNeE 
(1830), 2 Hag. Mec. 062 5 previous proceedings, sub 
nom. Brick vt. BURGOYNE (1828), 2 li. N.S. 66, 
Hi. da. 
etnnotationa: Mentd. Kitson r. Loftus (1845), 4 Notes of 

Causes, $25 5 Trower nr. Hurst. (1815), 4 Notes of Casos, 52 > 

Davidson v. Davidson (18560), Dea. & Sw. 167; Bonwel 


r. London, Bp. (1861), 14 Moo. B.C. CL 0053 Martin vp, 
Mavckonochie (1585), 5 17. D. 19k. 


2727. Purporting to ordain priest When not 
consecrated bishop.} -St. ALBANS (Br.) v. FIb- 
LINGHAM, No. 1495, anle. 

2728. Irreverent conduct In pulpit.) —- Articles 
against a clerk in holy orders, for irreverent con- 
duct in the pulpit, & brawling in his own church, 
sustained.---BUnbpEnR v. Liat (1541), 6 Notes of 
Cases, 611. 


RP reese pee 


SUB-BECT. 4.---OFFENCES AGAINST PrRopirtiEery 
AND MORALITY. 


2729. Drunkenness.}--MoOnkTIMER 1. 
(10611), 1 Brownl. 70; 123 KF. RR. 671. 
alunofation : - Reid, Combe r, De La Bere (1881), 6 P, 1. 187, 

2730. -- —--.j- -HOWLAND pr. JONES (1755), 2 Lee, 
191; 161 BE. HR. 50g. 


I‘ReeMAN 


rer 
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Sect. 13.—Ecclesiastical offences: sub-sect. 4. Part VI. 
Sect. 1 3 Sub-sects. 1, 2, 3 & 4, A. & B. (a).) 
27381. ——.]—BURDER v. JENKINS (1838), 4 
Notes of Cases, 314, n. 
Annotation :-—Refd. Lincoln, Bp. v. Day (1845), 4 Notes of 
Cases, 299. 


2782. During divine service.|-BURDER v. 
SpEER, No. 1356, ante. 

2733. «|—IAINCOLN (Br.) v. Day, No. 1526, 
ante. 

2734. ——— Accompanied by bad lan e— 
Second offence.|——A clergyman of the Church of 
Iengland pleaded guilty to acts of intoxication 
& the use of profane & indecent language with 
which he was charged; he had already been 
suspended for a similar offence & reinstated in his 
curacy. The ct. refused to deprive him of his 
cure, but suspended him ab officio el beneficio for 
five years.— BURDER v. PUGHE (1855), 26 L. T. O.S. 
127; 1Jur. N.S. 1178. 

2735. Frequenting alehouses & tippling.]— 
Gwyn v. Warkins (1700), Return of Appeals 
before the High Court of Delegates, p. 51, No. 106 
(Parliamentary Papers 199, April 3, 1868). 

2736. Incontinence.|—DARGAVELL v. LANGDON 











(1678), Return of Appeals before the High Court : 
of Delegates, p. 3], No. 68 (Parliamentary Papers - 


199, April 8, 1868). 
2737. — }—Pawter v. Heap, No. 2475, ante. 





2788, ——.|—-ticn vu. GERARD & LoprEn, No. , 


110%, cate. 


Part Vi.—Public Worship 


Srcr. 1.--DIVINE SERVICE GENERALLY. 
Sun-sectT. 1.— DUTIES OF THE CLERGY. 

2743. Object of Act of Uniformity.|—MAantTin v. 
MACKONOCHIE, No. 2048, post. 

2744. Form of service —-According to Prayer 
Book. |—A clergyman in the performance of divine 
worship is not at liberty to alter or omit any part 
of the service. 

The law also, not merely the statute of Kdw. 6 
but the general ecclesiastical law, protects the 
sanctity of public worship—« still more endeavours 
to prevent every circumstance which may lead to 
the disturbance of persons engaged in solemn arts 
of devotion ; it prohibits all quarrelling, chiding 





& brawling in the church or churchyard, & re- | 


uires decent & orderly behaviour (Smr JOHN 


ICOLL).-- NEWBERY vt. GOODWIN (1811), 1 
Phillim, 282 ; 161 E. R. 985. 
Annotationa :---Refd. Girt. . Fillingham, (1901) P. 176. | 


Mentd. Sanders tr. Head (1843), 2 Notes of 


Cases, 355; 
Martin e«. Mackonochie (1879), 4 Q. B. D. 697. 





2745. ——-—.|—Hanrr v. CAREY (undated), 
Return of Appeals before the en Court of 
apers 1909, 


Delegates, No. 68 (Parliamentary 
April 3, 1868), cited 3 P. D. at, p. 110. 
Annotation -~—Refd. Combe cr. Edwards (1878), 3 P. D. 103. 

2746. ———- - |—MARTIN tv. MACKONOCHIE, 
No. 2948, post. 

2747. Departure from authorised form—What 
constitutes.|-—LIUTCHINS v. DENZILOE & LOVE- 
LAND, No. 773, ante. 

Whether important or trivial— 
judge.]—-MARTIN v. MACKONOCHIE, 





37 ee en 
Jurisdiction to 
No. 2048, post. 

2749. How 
Form of indictment. 





—An indictment lies at 
sessions on | Elis. c. 2, & 13 & 14 Car. 2, c. 4, for 
using other prayers of the Common 
Prayers ; but it must state, that they were used 


punished—-By indictment— — 


EccLESIASTICAL Law. 


| 2739. ———.]—Articles against a clerk in hoiy 
orders, incumbent of a parish, for lewd & indecent 
| conduct & adultery, fornication, or incontinence, 
| sustained :—Held: he should be deprived of his 
preferment.—KitTson v. Lorrus (1845), 4 Notes 
of Cases, 3238. 
Annotations :—Refd. Bonwell_v. London, Bp. (1861), 14 


Moo. P. C. C. 395. Mentd. Farnall v. Craig (1847), 5 
Notes of Cases, 557. 


| 2740. Brawling in church.]—BuRDER v. FIALE, 
' No. 2728, ante. 
| 2741. Indecent behaviour during divine service.] 
—(1) Indecent behaviour of a clergyman in a 
church of the Church of England during the 
celebration of divine service, though punishable 
y magistrates under Ecclesiastical Courts Juris- 
diction Act, 1860 (c. 32), is an offence against the 
general ecclesiastical law. 
| (2) The consistory ct. of the diocese within 
which a clergyman holds preferment has juris- 
diction under Clergy Discipline Act, 1892 (c. 32), 
s. 2, to try & sentence him under that Act, in case 
he is convicted by a temporal ct. of having com- 
mitted an act constituting an offence against 
ecclesiastical law, not being a question of doctrine 
or ritual, notwithstanding that the offence he is 
charged with is not an offence against morality.— 
Gmwr v. FILTINGHAM, [1901] P. 176. 
2742. Cruelty to servant.]|—He MONTGOMERY 
(1906), Z’imes, Mar. 12. 
Offences within Clergy Discipline Act, 1892 
| (c. 32).]—-See Part 1V., Sect. 9, sub-sect. 3, ante. 


and Church Ministrations. 


‘instead of the prayers enjoined.—R. v. SPARKES 
erie 2 Show. 447; 3 Mod. Hep. 78; 89 KE. R. 
U34. 


Annotation :--Refd. Martin ». 
Simpson (1868), Iu. WR. 2 A. & BE. 116. 


I 
By proceedings in Ecclesiastical 
Courts.}|—See, generally, Part 1V., Sect. 0, ante. 
275 
| 
| 


Mackonochic, Flamank v. 








0. Remedy of parishioners.]—ILUTcHin~= 
v. DENZILOE & LOVELAND, No. 773, ante. 

Padaas in unconsecrated place.|— Sce No. 1839, 
ante. 

2751. Notices—What notices may be given— 
Observance of holidays not authorised by church.| 
—(1) Tippets, stoles, dalmatics, & maniples are 
unlawful ornaments, & may not be used by a 
minister during Divine service. 

(2) Processions procecding round the interior 
' of a church, immediately before the commence- 
. ment of morning or evening service, or im- 
mediately after the conclusion of morning or 
! evening service, so conducted as to constitute a 
i rite or ceremony in connection with the service, 


are ae 
(3) No addition can be permitted to the rites 

' & ceremonies ordered by the Book of Common 
_ Prayer, & the performance during Divine service 

of any ceremony not prescribed by the Book of 
' Common Prayer is unlawful. The ceremonial use 
| of crucifixes or images during Divime service is 
i unlawful. 
| (4) It is lawful to place vases of flowers on the 
| holy table, & to keep them there during the per- 
| formance of Divine service, provided they are used 
| as decorations only. 
(5) The leaving of the holy table wholly bare 
: & uncovered during Divine service is unlawful. 
' (6) It is improper for a minister to give notice 
' during Divine service of a. which the church 

has not directed to be observed.— ELPHINSTONE v. 





Part VI.—Pusriic Worsute anp Crurci MINISTRATIONS. 


Purcuas (1870), L. R.3 A. & E. 66; 30 L. J. Eccl. | 
' of Uniformity.|—Rvuaa v. WINCHESTER (BP.), No. 


28; on appeal, sub nom. HEBBERT 1. PURCHAS 

(1871), L. R. 3 P. C. 605, P. C. 

Annotations :—As to (1) Consd. Martin v. Mackonochio 
(Second Suit) (1874), L. HK. 4 A. & KE. 279. Sorjeant. 
ve. Dal (1879), 43 J.P. 220; Heywood v. Mancheater, 1p. 
re . D, 404; Re Robinson, Wright v. Tugwell, 


© 
884), 12 Q.B 


[1897] 1 Ch. 85; Gore-Booth v. Manchester, Bp., {1920} ° 


2K. B. 412. As to (3) Consd. M 
(Second Suit) (1874), L. R.4 A. & KH. 279. 
pard v. Bennett (1870), 23 L. T. 399; Hudson v. Tooth 
(1877), 2 P. D. 125. Generaly. Refd. R. v. Oxford, Bp. 
1879), 4Q. B. D. 825. entd. Boyd ov. Phillpotes 
(1874), L. R.4 A. & E. 2975; Ridsdale w. Clifton (1877), 

P, D. 276; Read v. Lincoln, Bp. [1892] A. C. 644: 
L. C. OC, v. Dundas, (1904) P. 1; St. John the Kvangelist. 
edon (Vicar & Churchwardens) ». All Having Interest. 
{1909} P. 6; Lord Advocate v. Walker Trustoes, (1912) 

x > Bourne v. Keane, (1919) A.C. 8153; Rhondda’s 
Claim, (1922) 2 A. C. 339. 
Notice of vestry meeting.]——Scee Nos. 48, 
499, ante. 

2752. Collection of alms—-Whether ministering 


Refd. Shep- 


we 





Courts Jurisdiction Act, 1860 (c. 32), s. 2.] — Corn 
v. BARBER, No. S11, ante. 
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- 


—DUNMES AND RIGHUTs OF 
INCUMBENTS. 


2753. Sunday service.|——By the general law the 
church service ought to be performed regularly 
every Sunday morning & evening. Any relaxn- 
tion is to be supposed to have been permitted by 
the diocesan, owing to the circumstances of the 
parish & the terms prescribed must be strictly 
observed.— BENNETT v. BONAKER (1828), 2 Hag. 
Eee. 25; 162 HK. RR. 773. ; 
Annotation :—Refd. Steward ¢. Francis (1843), 3 Curt. 209. 

2754. Daily service.|-—A. gave £1,000, which 
he vested in trustees, for the endowment of a new 
district church. After it had been consecrated, 
A. & the trustees, by deed, declared that the funds 
were held on trust to pay the income to the incum- 


SuB-SECT. 


artin v. Mackonochic . 


— ee we - 


! 


bent, so long as he ‘conducted the services ! 


according to the rites & ceremonies of the Ohurch 
of England, in strict & literal accordance with 
the order of the Book of Cominon Prayer,” & they 
also provided that disputes were to be referred 
to the bishop :—Held: daily service was not. 
required, & disputes as to the conduct of the 
services ought to be referred to the ordinary. 
Qu.: 
« had any power, after the consecration of the 
church, to regulate the trusts of the cndowment 
fund.—Re HARTSHILE ENDOWMENT (1861), 30 
Beav. 130; 541 E.R. &38. 

2755. Service in all places of worship in parish - - 
Chapel.}—LLANDAFF (Br.) v. BELCHER (1687), 
Return of Appeals before the High Court of 
Delegates, No. 91 (Parliamentary Papers 199, 
April 3, 1868). 

2756. ——.j}— HANCOCK v. BoMEnk (1692), 
Return of Appeals before the High Court of 





Delegates, No. 99 (Parliamentary Papers 199, 
April 8, 1868), cited in 3 P. D. at p. 111. 
Annotations :—- Combo ev. Edwards (1878), 3 P.D. 103 


Mentd. Mackonochie e. Penzance (1881), 6 App. Can. 424. 
2757. —— J— JONES v. STONE, No. 1236, 


nte. 
- 2758. JONES vt. Curtis (1710). 
Return of Appeals before the High Court ol 
Delegates, No. 119 (Parliamentary Papers, 109, 
April 3, asad Agen Q. B. ae at p- BG ate. 

notlal rae * ackonoc ° 
a: sD. 697. td. Mackonochle @. Vengance (I8KT), 

6 App. Cas. 424. 

——— Private chapel of Lord of Manor.!'--—Ser 
No. 1172, anle. 
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2759. ——— Two churches in benefloe—Under Act 


162, ante. 

2760. --——- ---— Under Pluralities Act, 1838 
(c. 106), s. 77.]—Ruaa vo. WINCHESTER (Bp.), No. 
162, ante. 

2761. -}—Bnristor (Be.) v. POWELL, 
(1911), Times, Mar. 9. 

Duty to preach.]/—Svre No. 394, anto. 

PPP ia of alms & offertories.;|—See Nos. 4388, 
140, ante. 

Control of ministrations by stranger.|— Sec Part 

TIT., Sect. 7, sub-sect. 2, O., ante, 








Sup-sect. 8.—Bnrawtina,. 
See, gencrally, Criminal Law & PROCEDURE, 


or celebrating sacrament on service—Ecclesiastical | Vol. XV., pp. UG et seq. 


Duty of churchwardens to maintain order.|— 
Sce Nos. 765-767, O74, ante. 

Proceedings in ecclesiastical courts — Removal 
from Consistory Court to Court of Arches.|-—- 
See No. 1205, ante. 

----- Brawling by parson.]— See No. 2728, ante. 


Sup-stcr, 4.-—-RITvVAY OFF UeNCRs. 
A. In General. 


Proceedings in respect of ritual offences—-Under 
Public Worship Regulation Act, 1874.]--—Sce 
Part 1V., Sect. 8, sub-sect. 2, ante. 


RB. Ornaments and Decorations of the Church. 
(a) In General. 


2762. Ornaments—Defined—Distinguished from 
decorations.|—-(1) Crosses, as distinguished from 
crucifixes which are images, have been in use as 
ornaments of churches from the carliest periods 


! of Christianity, & when used as mere emblems of 


‘the Christian faith, & not as objects of super- 


whether, under the above circumstances, | 


stitious reverence, may still lawfully be erected as 
architectural decorations of churches. Heneco a 
wooden cross erected on a chancel sereen, being an 
architectural ornament, will not be ordered to be 
removed 3 but @ cross attached to a Communion 
Table will be removed for it is ineonsistent with 
the idea of a table. 

(2) The Communion Table, 
ealled an altar, differs cssentially in its uses & 
purposes from the altar used in Roman Catholic 
churches. It must be movable & wood seems to 
be the proper material of which it is to be made. 
Hence an immovable stone altar was ordered to be 
removed though one which waa of highly carved 
wood, in form resembling a tomb & massive in 
weight, was not. ordered to be removed. 

The Communion Table intended by the Canon 
was 2 table in the ordinary sense of the word, flat 
& movable, capable of being covercd with a cloth 
(per Con.) 

(3) A credence-table, which is simply a small 
side table on which the bread & wine are placed 
so that they may be conveniently reached by the 
ofMlciating minister & be transferred at the proper 
{ime to the Communion Table, is unobjectionable. 

(4) The canon, which orders the Communion 
Table to be covered during divine service with a 
carpet. of silk or other decent stuff, does not imply 
that it should always be covered with the same 
cloth or a cloth of the same colour or texture. 
The object of the canon seems to be to secure a 

¥RF2 


now sometimes 


436 


Sect. 1.—Divine service gen rally: Sub-sect. 4, B. 
(a) & & (6) t.] 


cloth « of a sufficiently handsome description, not 
to guard against too much splendor. 

It is snid that the canon orders a covering of silk, 
or of some other proner material, but that it does 
not mention, & therefore by implication excludes, 
more than one covering. Their Lordships are 
unable to adupt this construction. An order that 
a table shall always be covered with a cloth 
surely does not imply that it shall always be 
covered with the same cloth, or with a cloth |. 
of the same colour or texture (per Cur.). 

(5) Any embroidery & lace in or about the fair 
white linen cloth uned: on the table at the ministra- 
tion of the Communion, are inconsistent with the | 
rubric & canon. 

Large massive candlesticks & candles placed on 
the Communion Table are contrary to law, except 
where they are lighted for the purpuse of giving 
necessary light; accordingly they should not be 
of a form & size merely ornamental. But the ct. 
will be slow to interfere to order their removal. 

(7) Brazen gates & a rood screen separating the 
nave from the chancel are, perhaps, not contrary 
to law, & the et. will not order their removal; yet 
no bishop should consecrate a church so fitted up. 

(8) The canon imperatively requires that the 
Ten Commandments should be set up at the cast: 
end, not merely of the chancel, but of the nave. 

(9) All articles used in the performance of the 
services & rites of the Church are “ ornaments ” 
within the meaning of the rubric at the beginning 
of the Prayer Book. This —ubric is confined to 
those arts, the use of which in the services & 
ministrations of the Chureh is prescribed by the 
first Prayer Book of Kdward VI. & does not apply 
to arts. act. up in churches as decorations. 

(10) 10 was urged at the bar that the present 
rubric, which refers to the second year of Edward 
Vi, cannot mean ornaments mentioned in the 
first} Prayer Book, because, as it is said, that Act, 
was probably not passed, & the Prayer Book was 
certainly not in use till after the expiration of the 
second year of Edward VI., & that therefore the 
words “ by authority of Parliament "’ must mean 
by virtue of canons or royal injunctions having the 
authority of Parliament made at an earlier period. 
There seems no reason to doubt that the act in 
question received the royal assent in the second 
year of Kdward VI. It is very true that the new 
Prayer Book could not come into use until after 
the expiration of that. year, because time must be 
alowed for printing & distributing the books ; 
but its use & the injunctions contained in it were 
established by authority of Parliament in the 
second yuar of Edward VI.; & this is the plain 
meaning of the rubric (per Cur.). 

(11) The distinction between an altar & a 
Communion Table is in itself essential, & decply 
founded in the most important difference in matters 
of faith between Protestants & Romanists, namely, 
in the different notions of the nature of the Lord's 
Supper which prevailed in the Roman Catholic 

Church at. the time of the Reformation, & those 
which were introduced by the reformers. By the 
former it was considered as a sacrifice of the y 
& blood of the Saviour. The altar was the place 
on which the sacrifice was to be made; the 
elements were to be consecrated, & being so con- 
secrated were treated as the actual body & blood 
of the victim. The Foihiaady on the other hand 
considered the Holy Communion not as a sacrifice, 


but as a feast to be celebrated at the Lord’s table; , 


though, as tothe consecration of the clements, & the 


bs 
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effect of this consecration, & several other points, 
they differed greatly among themselves (per CuR. }.— 
LIDDELL ¥. WESTERTON (1857), Brod. & F. 117; 

29 L. T. O. S. 54; 21 J. P. 499; 5 W. R. 470 : 
sub nom. LIDDELL v. WESTERTON, LIDDELL t. 
BEALE, Bro. Ecce. Rep. 42; sub nom. WESTERTON 
2 LIDDELL & HoRNE, BEAL v. LIDDELL, PARKE & 
Evans, Moore’s Special Report 1, P. C.3; subse- 
t proceedings, sub nom. LIDDELL v. BEAL 
(1860), 14 moo: P. C. C. 1, P. O. 

Annotations :—As to 1) Consd. & Folld. Durst v. Masters 
era. 1 P. D 373. Consd. Bt Spin ee o. Clifton (1877), 
2P. 274; Re St. Mark’s, Ma e Rd., St. Mark’s 
tVicarye St. Mark’s (Parishioners), ery P. 114: Davey 
v. Hinde, (1903) P. 2 221: Re Tonbury Parish Church (1919), 
36 T. Refd. Rite v. Cordingley (1868), 
L. R. 7 ye « ai "113: Hebbert e  parchas (1 871), L. 

3 1. C. 605: Lee v. Ridsdale (1873), 37 J. ay $04; gt 
Ethelburga Fscult Case 1878), Trist. 69 ; v. London, 
Bp. (1889) 3. B.D ; Barsham, duttolic (Rector, 
ete.) v. anes ecichiiners) (1896) P. 256; Fuller & 
Johnston v. Bishop, St. Mark’s, Marylebone (1897), 14 
i ar R. 103; Great Bardfield (Vicar & Churchwardens) v. 
All neve. interest, [1897] P. 185; Davey v. oe 
11901] P. Re St. Anselm, Pinner, [1901] P. 202; 

Me rehnne. Shtrebrook Overseers, {1 es 239; 5, Wimble: 


don (Vicar & Churec hwardens) Re ks 
yy linbledon, [1908] P.167: ReSt. Luke, , Southport (1920), 
6T. L. R. 733. As to "(2) Const. Luke’s, Chelsea 


( Rector) ». Wheeler, (1904) P. 257. Apld. Wimbledon 
(Vicar & Churchwardena) 0. Eden, Re st arks, Wimble- 
don, [1908] P. 167. Refd. Davey v. Hinde, 71901] Pp, 
05. Aa to (3) A Id. Ite note Trinity Church, Stroud 
Greon (1887), 12 LD. 199. Refd. St. James, Norland 
(wicar, etc.) v. esis (Parishioners), [1894] P. 256. As to 
(4 Kvans vr. Kingsford (1866), 31 J. P. 179. As 
to (6) Consd. Martin v. Mackonochle 186 8), L. i. 2P.C. 
365; Sumner ev. Wix (1870), L. R. 3 A. & E. 48; Wimble- 
don (Vicar & Churchwardens) tv. 4 tion, Re St. Marks, 
Wimbledon, [1908] DP. 167. Refd. St. Paul, Camden 
Square (1897), 14 T. L. R. 156. Aato (7) Consd. Bradford 
(1878), 4 PLD. 933 St. Johns, Isle of Dogs (1888), 
4T. LOR. 661; St. Andrew, Romford (Rector & Se 
wardens) rv. All Persons Having Interest, [1891] P. 220; 
St. John the Baptist, TAH ill Vicar, etc.) vr. "Same 
(Rectors, ete.), [1895] VP. Reid. He St. Auguatine, 
Haggerstone Annunetation Christchurch (Vicar) rt. 
hariehioners (1878), : 111; St. James Norland 
(Vicar, etc.) v. Same (Dacluhionon). [1894] P. 256; Rich- 
mond (Vicar) & St. Matthias, Richmond (Chapelwardens) 
® All Persons Having Interest, [1897] P. 70; Paignton 
Mad v. All Having Interest, (1905) P. ALU As to (9) 
pld. Martin v. Mackonochie (1868), 1. 2 PoC. 365. 
. Martin v. Mackonochic (1869), I. Ke 3 PRP. CG. 525 
White v. Bowron Sait 3), L. R. 4 A. & Be. 207 | Phillpotts 
Boyd (1875), Ll. R. 6 PLC. “V 353 Ridsdale cr. Clifton 
(i877), 2P. 7). 27 ae : Kensit ve. St. Ethelburga, Bishops- 
gute Within (actor), [1900] P. 80; St. Paul, Bow Common 
(Vicar, etc.) v. Sume (Inhabitants), (1909] P. 245. d. 
Sheppard r. Bennett (Second Appeal) (1872), IL RAP. C, 
371; dtc St. Anselm, Pinner, [1901] P. 202; Gore-Booth 
r. Manchoster Bp. (1920), 89 L. J. K. B. "1123. 4a to 
(10) Co Martin ». Mackonochie (1868), L R.2 Pc. 
365; Hebbert e. Purchas (1871), lL. R. 3 P. C. 605. As 
to (11) Consd. Sheppard e. Bonnett (Second Appeal) (i879), 
L. R. 4 P.C. 371.) Generally, Refd. Martin t. Mackonochio 
(Second suit) et): lL. ‘X. 4A. & K. 279; KR. r. Oxford, 
Bp. (1879), 4 Q. D. pep. Mentd. Re Palatine Estate 
«' harit y (1888), 3a Ch. D. 


2763. What ara legal—Construction of 
rubric.|-—- MARTIN v. MACKONOCHIE, No. 2948, post. 
° Effect of Ornaments Rubric of 
1662.)— RIDsDALE t. CLIFTON, No. 1145, ante. 

2 —- Whether legal—-Tests—Superstitious 
reverence.]—What is legal or illegal with respect 
to images, crosses, crucifixes, & other things of the 
sort in churches ‘depends on whether they do or 
do not, or will or will not, encourage or lead to 
idolatrous or superstitious worship in the place 
where they are or are to be put; &; if in any 
particular case the bishop is of opinion that a 
particular image, cross, crucifix, or other piece of 
sculpture has no tendency to encourage such 
worship, he is, in my opinion, perfectly justified in 
stopping litigation on the subject: (LINDLEY, L.J.). 

v. LONDON (Bp.) (1889),-24 Q. B. D. 213; 59 
L. J. Q. B. 169; 62 L. T. 167; 45 J. P. 340 ; 38 
W. R. 2143 sub nom. KR. v. LONDON (BpP.), Re 
St. PauL’s REREDos, 6 T. L. R. 112, C. A.; affd. 
sub nom. ALLCROFT v. LONDON (LORD HBP.), 
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Tae a v. LONDON (LORD Bp.), [1891] A. C. 666, . 


Annotations :-—Consd. St. John the Baptist, Timborhill 
Vicar, etc.) v. Same (Rectors, ote.), (1895) P. 71: Great 
ardfield A aa vw. All Having Interest, (1897} P. 183. 

- St. John, Pendlebury (Vicar, etc.) ». Samo (Parish- 
ioners), (1895] P. 178; Barsham, Suffolk (Rector, etc.) v. 
Same (Parishioners), (1896) P. 256; Field ¢. Ommanney 
(1920), 36 T. L. R. 695. entd. Poulton r. Moore, (1915) 
1 K. B. 400; Re St. Luke's, Southport (1920), 36 T. L. R. 


See, also, Nos. 1115, 2762, ante, Nos. 2786, 
2842, 2814, 2861, 2871, 2874-2876, 2xS3, 288s, 
2891-2893, 2900, 2044, post. 
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ecclesiastical cts., & finally to decide & determine 
them without breach of the laws & statutes of tho 
kingdom, ‘“ nevertheless first consulting us” 
{the Bishop of the diocese] ‘* & our successors, & 
having our consent, in case cither party carnestly 
craves our judgment.” 

(15) The opponents in a cause of faculty in- 
stituted in the Consistory (t. of Chichester for the 
removal of certain ornaments out of a parish church 
alleged in their answer that before any decision 
or final determination of the cause, the Bishop 


: of the diocese should be first consulted & his con- 


Ornaments distinctive of Roman . 


Church.]—See Nos. 2851, 2889, post, & compare | 


No. 2839, post. 











event.|—See Nos. 2913, 2938, post. 
< ** Prescribed by authority of Parlia- 
ment.’’]—LIDDELL v. WESTERTON, No, 2762, ante. 








Representation of historical - 


sent had, & earnestly craved his judgment in the 
Promina & complained & supplicated that the 
Sishop should examine & determine the cause in 
his own proper person in the Consistory Ct. of the 
diocese, Petitioner in his reply submitted that the 


' consent of the Bishop prayed for in the answer was 


2767. —— }—MARTIN v1. MACKONOCHIE, 
No. 2048, poat. 
2768. ——— Effect of sentence of consecration by | 


bishop.|—(1) The tenant of a house within the ; 


limits of an ecclesiastical district fomned into a 


New Parishes Act, 1856 (c. 104), who has his name 
on the rate-book of the civil parish out of which 
the separate parish has been formed, & pays the 
civil parochial rates levied on him, has a sufficient 
interest to promote a faculty suit for the removal 
of illegal ornaments set up in the new parish chureh, 
notwithstanding that he does not reside in the 
ecclesiastical district & has become tenant of the 
house for the sole purpose of qualifying as-a 
parishioner & ratepayer. 

(2) A bishop cannot by a sentence of consecration 
legalise the retention in a parish church of an 
ornament which is forbidden by law to be there. 

The folowing ornaments & things in the church 
at the time of its consecration were ordered by the 
Ordinary to be removed from a parish church as 
illegal :—- 


(3) The fourteen Stations of the Cross 5 (4) three. 


confessional boxes ; (5) a large crucifix fixed near 
the pulpit; (6) a tabernacle on the Communion 


not necessary to the hearing & determination of 
the cause, & supplicated that. the cause might be 
examined & determined by the Chancellor of the 
diocese. Subsequently the hearing of the cause 
took place in the Consistory Ct. of Chichester. 
The Chancellor of the diocese heard the cause 


separate parish with «a new parish church under | Sitting alone, the Bishop not being present, & 


determined it, delivering judgment. without con- 
sulting the Bishop, & decreeing a faculty to issue 
for the removal of the illegal ornaments referred 
to in the petition, holding that the validity of the 
reservation in his patent in favour of the Bishop 
was a matter for the determination of the temporal 
ets. ; it} being within the province of these cts. 
alone to decide whether a custom for the Bishop 
to exercise the right reserved to him by the patent 
was valid in Jaw:---Semble: the custom in 
question, te. a custom for the Bishop to veto a 
judgment come to after the hearing of a suit. by the 
Chaneellor, would) be unreasonable & bad in 
law & not a legal custom, as no trace of its exercise 
could be found in reeent times or since the Re- 
formation. 

(16) Observations as to the institution of criminal 
suits against. the churehwardens for the purpuse 
of obtaining the removal of Wegal church orna- 


 nents.- DAVEY v. Hinpgn, [1001] BP. 903 saubse- 
quent proceedings, [1908] PL 221. 
Annotationa :---.ta toa (2) fd. Markham +. Shirebrook 


Table in the chancel before which a lamp was kept ° 


burning. 


The following ornaments & things introduced | 


into the church $s since its consecration were 
ordered by the ordinary to be removed as illegal: - 


' Existing ornaments. | 


(7) A piece of furniture applicable for receiving | 


confessions ; (8) two water stoups 
Holy Water; (Y) a tabernacle on the Communion 
Table in the side chapel of the church used for 
the reservation of the Sacrament; (10) an image 
representing the Good Shepherd, on a pedestal 
at the west end of the church, with candles on cach 
side & a lighted lamp in front; (11) an image 
representing the Virgin Mary, on a_ pedestal 
standing against the chancel screen with candles 
on each side, vases of flowers, & a lighted blue 
lamp before it with canopy, crown, & star over it ; 
(12) an image representing the Sacred Heart & 
St. Joseph, on either side of the Communion Table 
in the side chapel of the church; (13) several 
Crucifixes, one over the Communion Table in the 
chancel, another on the chancel screen, & another 
with a crown over it over the Holy Table in the 
side chapel of the church. 

(14) The patent appointing the Chancellor of the 
Diocese of Chichester confers on him jurisdiction 
to proceed in the absence of the Bishop of the 
diocese from the Consistory (‘t. of Chichester in all 
ecclesiastical suits, the decision of which is known 
by law or custom of the realm to belong to the 


for holding | 


~ 


} 


Overseors, (1006) 1. 259. ta to (11) Consd. dtc St. Luke's, 
Southport (1920), 36 TT. a. BR. 733, 
2769. - - Effect of consecration of church— 
--MARKHAM v. SHIREBROOK 
OvicnseenS, No. 1115, ante. 

Erection removal --- Necessity for faculty.|— 
See Part VIL, Sect. 4, sub-sect. 7, post. 


(b) The Communion Table and Retable. 
i. Jn General. 


2770. Distinguished from altar.) —— LipDELL vu. 
WEATERTON, No. 2762, ante. 
2771. -~-—-.J|— PARKER v. LEACH, No. $053, post. 
2772. Material—Whether stone permissiblie.}-—~- 
FAULKNER v. LITCHFIELD & STEAKRN (13845), 1 
Rob. Eccl. 1843; 3 Notes of Canes, 511; & 
I. 7.0. 8. 213 9 Jur. 234; 163 K. 1. 1007, 
Annotations :—-Folld. Liddell co. Weatarton, Liddell v. Heale 
(1887), 20 L. T. O. 8. 64. B Hayes (Rector, ete.) ov, 
Fudford, (1910) J’. 18. - Martin v. Mackonochie, 
Flamank wv. Simpson (1564), L. WH. 2 A. & BK. 1163 St. 
James, Norland (Vicar, etc.) ». San (Parishioners), 
{1KO4] P2256; St. Luke's, Chelaca (ector) o. Wheelcr 
(1904) BP. 257; Tt st. Gicorge, Newcastle-on-Tyne, (19075 
I. 381, n.3; Wimbledon (Vicar & Churchwardems), v. 
Kden, Re st. Marks, Wiinbledun, [1908} P. 167, 





2773. ——-  -——. !-— LIDDELL ve. WESTERTON, 
No. 2762, ante. 

2774. ----- §tone block In top of wooden 
table.|—Jte St. MARY, MAVDINGLEY (1902), [1910] 


I’, 23, n. 
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Sect. 1.—-Divine service generally: Sub-sect. 4, B. | 2782, ———.]—LIDDELL v. WESTERTON, No. 2762 
(b) 4. & i.) ante. 
2775. Suspended slabs of slate & | See, also, Nos. 2774, 2775, 2777, 2778, ante. 


2783. Must be capable of being covered.|— 
LIDDELL v. WESTERTON, No. 2762, ante. 

2784. Elevation— Whether permissible.] — Con- 
firmatory faculty granted for the raising of the 
Table, on the front & sides of which are suspended | Holy Table in St. Andrew's, Haverstock-hill ; 
slabs of slate decorated with marble mosaics & | for placing a retable at the back of the Holy Table 
detachable at will without damage to the table. | With six candlesticks thereon; for the removal 

‘he rector & one of the churchwardens of a | Of two seats in the church & the choir stalls to 
parish church, who had petitioned the chancellor | ™#ke Toom for the procession . en clergy ; 
of the diocese for a faculty for the introduction into for the retention of a side chapel wi ati ory 
the chancel of the church of a movable Communion | Table therein for the use of small congregations ; 
Table of marble, by leave of the ct. brought in a | but confirmatory faculty refused for the retention 
supplementary petition whereby they prayed that, | of a dossal with side wings so far ol it Saree. out 
instead of a faculty being granted for the Com- | the east window & covered the tables of the "for 
munion Table proposed by their original petition, | ™#2dments, eee ae aoe taf the 
they might be authorised to place in the chancel | Covering the unfinished walls. | I'he costa of the 
of the church a movable Communion Table of wood | hearing & of the ve) i heginn adotna vaeioue 
standing on castors, with licence Lo suspend by | Vivarll COnseq eet of rt ea ar re ovouoe 
wooden screws on the front & sides of the table ; Iterations without a fac F ena ae 8; 
thin slabs of slate decorated with marble mosaics. | HLAVERSTOCK-HILL (1909), 26 T. L. Rt. 408. 


marble mosaic.]|—A movable marble Communion 
Table is not a legal article of church furniture ; 
but a faculty may, in the discretion of the ordinary, 
be granted for a movable wooden Communion 














The prayer of this supplementary petition was not 1 oe = Three steps above chancel floor.|— 
opposed : & at the hearing of the suit it appeared | BRADForD v. Fry, No. 1784, ante. 

that the proposed decorated slabs of slate would be 2786. —-— On platform extending round north 
detachable at will without damage to the table | Cnd of table.j—(1) Tho incumbent of a parish 


& be in keeping with the decorations of the | Church having, without a faculty, & contrary to 
‘ ae : . | the vote of the vestry & the wishes of the parish- 
Ate he Cel ee et ee ee ioners, introduced into the church pictures repre- 
& no marble mosaic of any kind would rest, | Senting the ‘* Stations of the Cross ’’ proved to have 
thereon :—Held: a faculty’ could be granted been used superstitiously, & four crucifixes, laced 
authorising ‘the’ prepowed "wooden Communion | Gurains aver the Ten Commandments, the (ons 
Table to be placed in the church with the slate i hencel weal. darkened the haieoal’ bs 
slabs decorated with marble mosaics suspended on | SHY WO anee ve blinds on the east window 
ene front dy alate OF toe aie yn vue manner | wf vier chancel window, the ct. ordered that 
posed in the supplementary petition.—Sr. LUKr’s, | within three months the “ Stations of the C se 
ne aes hs penen! on i eae cs | the crucifixes, & the curtains should be removed 
Annotetion ~ Obaad. Hoye (Htctor ete.) e. Fulord vio) | Out of the church by the incumbent, & the outaide 
2776. -_— Top composed of marble slab.]— | down by him. 
A faculty cannot legally be granted for a Com- If the incumbent should not comply with the 
munion Table with a marble slab forming the top | order of the ct. within three months of its date, 
of the table though the rest of the table is of wood. | the ct. would be prepared to issue a faculty to 
ae ( : {ECTOR, Bote ®. FULFORD, [1910] aoa parishioners’ churchwarden to carry out the 
» 183 sub nom. HAYES Panisn Cuurcu, 20 | order. 
TT. WR. 89. (2) The erection in the chancel of a Communion 
2777. Position—Altarwise at upper end of chan- Table with a reredos in substitution for the 
cel.|—St. Gregory's Cnurch Cask (1633), 2 | ar union ee ee cus oe 
Card. Doc. Ann., No. 140, 2nd ed. 237. ; by the incumbent in opposition & vote of tne 
Annotations :-—Retd. Faulknor v. Litchfiold & Stearn (1845), | Vestry, was sanctioned by a confirmatory faculty 
* Cerite ear t . jaro (1871), L. R. 3 P. C. 605; | from the ct. ne ace eroune a hora oe ge hes 
oer » Up., - ¥. | improvement to the church, subjec e plat- 
2778. -|—CRAYFORD CasE (1633), 2 | form on which the Communion Table stood being 
Card. Doc. Ann., No. 187, 2nd ed., p. 226, n. | extended round the north end of the Table so as 
Annolation >—Retd. Uobbort v. Purchas (1871), L. 1. 3 e sonore ae minis sed ate irae oes ee, the 
©, G05, ‘ Communion Service s ng a e north end. 
2779. ——-— ——.]—K. v. Bastwick, BuRTON & | The ct. also sanctioned by confirmatory faculty 
PRYNN (1637), 3 State Tr. 711. | the erection in the church of a side chapel with a 
| 
| 
| 
| 
| 

















Annotations ~—Refd, Wilson v, Rastall (1792), 4 Term Rep. | Communion Table in it, though objected to by 
7563; Faulkner ¢. Litchtield (1845), 3 Notos of Causes, 511. | the parishioners, subject to the chapel being 
2780. In aisle—For services for children.|— . separated from the church on a plan to be approved 

Sr. MicHAEL, BROMLEY (1908), 25 T. L. R. 95. . of by the ct.— Re St. MARK’s, Man 
2781. Must be movable.|——FAULKNER wv. Litcn- ; 

FIELD & STEARN (1845), 1 Rob. Eccl. 184; 3 

Notes of Cases, 611; 5 L. T. O. S. 213; 9 Jur. 

ast 163 BE. R. 1007. 





YLEBONE Roan, 
St. Marg’s (Vicar) v. St. MAnK's (P4 RISHIONERS), 
[1898] P. ll4£3 sub nom. He Sr. MARE’s, MARYLE- 
! rete FULLER & JOHNSTON v. Bisnop, 14 T. L. R. 
Annotations :—.48 to (1) Rel. Re St. Anselm, Pinner, [1901] 
P, 203; Re St. Luke's, Southport (1920), 36 T. L. R. 733. 
Generally, Refd. Davey v. Hinde, {1901} P. 95. 
entd. 2787. ——— On platform extending round both 
Martin t. Mackonochie, Flamank vc. Simpsen (1868), , ends of table.|- HENDON Parisn CHURCH, No. 2872, 
(igs): (1007) TP. S8i, Hee Bite Games Norland’ Cvicag ee ; Pst. 
‘hurehwardepe) v. Xt. James Norland ( : 2788. -——- Two steps above floor of church.]— 
a) P3958. ieee aad ; — Circumstances in which a faculty was gran 


nnotatiune -——Consd. Liddell ¢. Westerton, Liddell ¢. Beale ; 
1357), 29 L. T. O. 8. $4. Reid. St. Luke's, Cheleos r. 
Vheoler, (1004) 2°. 257; Wimbledon (Viear & Church. ;| 
wardens) vr. Kden, He St. Mark's, Wimbledon, {1908) P. 

1073; Hayes (Reetor, ete.) ¢. Fulford, (1910) P. 18. Mentd 


L1s04) P. 256 


en oe 


ip 


Part VI.—Pusiic WorsHie AND CyHuRcCH MINISTRATIONS. 


for placing a Communion Table, with a cross & 
C esticks, in the chancel of a chapel of ease 
in substitution for the Communion Table originally | 
placed there; the Communion Table to be so 
newly erected to bo elevated on two steps above 
the floor of the church, & curtains to be fixed 
behind, & at the north & south ends of, the 
Communion Table, but not so as to prevent the 
minister, if so desirous, officiating in the Com- 
munion Service at the north end of the table.— 
WIMBLEDON (VicaR & CHURCHWARDENS) t. EDEN, 
Re St. MARK’s, WIMBLEDON, [1908] P. 167. 

2789. Substitution of new table for old— 
Whether reconsecration necessary.J—PARKER v. 
Leacu, No. 3053, post. 

2790. Protective railing-——Whether legal.) — lt. 
e ees BURTON & PryNnwn (1637), 3 State Tr. 


Annotations :—Refd. Wilson v. Rastall (1792), 4 Term Rop. 
2 ; Faulknerv. Litchfleld & Stearn (1845), 1 Rob. Keel. 


2791. Retable-— Whether __ permissible.) — Sr. 
ANDREW'S, ITAVERSTOCK-ILILL, No. 2784, ante. 


ii. Ornaments. 


2792. Covering—‘‘ Fair white linen cloth.’’]— 


LIDDELL v. WESTERTON, No. 2762, ante. 
2793. Whether more than one permissible.] 
—LIDDELL ¥v. WESTERTON, No. 2762, ante. 
2794. Necessity for.] — ELPHINSTONE 1. 
Purcitas, No. 2751, ante. 
—— Baldachino.|—See Sub-sect. 4, B. (e), post. 
2795. Cross.]—J.IDDELL v. BEAL, No. 1125, ante. 
2796. -}—WIMRLEDON (Vicak & CHURCH- 











WARDENS) v. EDEN, fle St. MARK’S, WIMBLEDON, 


No. 2788, ante. 

2797. -J—(1) A faculty may, at the dis- 
cretion of the ordinary, be lawfully yranted for the 
erection of a second Communion Table in a parish 
church or chapel of case. 

(2) 1t is not essential to the legal existence of a 
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its issue should as a matter of discretion be made, 
but refused to decree the grant, on the ground that 
it had legally no power to grant a faculty for the 
erection of a second Holy Table in a p church 
or chapel of ease. Tho appcts. for the faculty 
appealed. The Dean of the Arches allowed the 
appes & directed that tho faculty applied for 
should issue.—Re St. JAMES THE GREAT, BUXTON, 
St. JoHN THE Baptist, BUXTON (VICAR) v. ST. 
JOHN THE Baptist, Buxton (PARISHIONERS), 
[1907] P. 368; 23 T. L. RB. 694. 

2798. — Affixed to table.]|—-LIDDELL v. WESTER- 
TON, No. 2762, ante. 

2799. On retable.}]——-A movable wooden 
cross, without the sanction of a faculty or the 
concurrence of applt., the parishioners’ church- 
warden, but with the concurrence of the vicar’s 
churchwarden, was by the vicar’s authority placed 
on a retable or wooden Iedge at the back of & 
immediately above the Communion Table in a 
parish church, with the intention that it should 
remain there permanently. Two days afterwards 
the cross was removed by applt., as churchwardeon, 
without the authority of a faculty, from the retable, 
& taken by him out of the church, & retainod by 
him. In a criminal suit) promoted by the vicar 
in the Ct. of Arches against applt. for having 





. removed the same :—Zeld : the cross, in the posi- 
| tion which it occupied while in the church, is for- 
: bidden by law; but as both partics were in the 


second Communion Table authorised by such a. 


faculty that the portion of the church or chapel 
of ease where the second Communion Table is 
placed should be partitioned off from the rest of 
the church or chapel, but the circumstances 
which warrant the grant of the faculty & the 


structural & other arrangements which should | 
be made in any particular church or chapel when | 


a second Communion ‘Table is sanctioned are : 
matters to be decided by the ct. granting the | 


faculty in cach case. 

(3) The vicar & churchwardens & certain 
parishioners of a parish church in the diocese of 
S. applied in the consistory ct. of S. for a faculty 
authorising & empowering the vicar & church- 
wardens to place an altar with a cross & twu 
candlesticks thereon, or on a ledge in rear, & a 
credence table adjoining, at the north end of the 
south transept of the church of St. James the 
Baptist, a chapel of ease within the same parish, 
the costs to be defrayed privately. At the hearing 
of the application it was proved that the use of 
the nave of St. James’ Church for early cclebra- 
tions of the Holy Communion was inconvenient, 
& that by the use of the south transept for such 
celebrations great expense in lighting the church in 
the winter would be saved; that a resolution in 
favour of the application had been passed by the 
parish vestry without opposition; & that the , 
south transept would hold about fifty people, 
& had for some time been in use for dairy morning 
service. 
case before it was one in which, if the faculty 
prayed for could be legally granted, a decree for 


wrong in having acted without a faculty, the suit 

was dismissed without costs.—DunRstT v. MASTERS 

(1876), 1 P. D. 3733 sub nom. MAsTins vv. DURST, 

465L. J.P. C. 613 351. 7.37; 40 J. VP. 6605; 24 

W. RK. 1019, P.O. 

Annotations :—Dbdtd. Wimbliedon (Vivar, otc.) ». Edon, Jte 
St. Mark's, Wimbledon, [1908} P. 167. Refd. Combo 
ve. Edwards (1877), 2 2. D. $54; Combe v. De La Bore 
G82? 6P. D. 1573; RR. ov. London, Bp (1880), 44 J. P. 
aon St. Andrew's, Havorstock ITill (1909), 25 T. I. 1. 


2800. —~——-.]-—Jia St. JAMES TH GREAT, 
BUXTON, St. JOHN THE BAPTIST, BUXTON (VICAR) 
v. ST. JOUN THE BAPTIsT, BUXTON (PARISHIONERS), 
No. 2797, ante. 

2801. Tabernacle for reservation of sacrament.| 
-——-KENsIT v.o St. ETHELBURGA, BishoPsuATH 
WITHIN (RecTor), No. 2892, post. 





2802. -—-- With burning light.) -~Daviy v. 
Ttinpe, No. 2708, ante. 

2803. —-—- ——.]—DaAveyY v. Hinpu, No. 2005, 
posal, 

2804. —.— -——— In side chapel.j—lI)Aviey v. 


~ HInve, No. 2903, post. 


The ct. came to the conclusion that the - 


2805. Candlesticks.)—LIpDELL. v. WESTERTON, 
No. 2702, ante. 

2806. ——.|-——-Zte Sr. JAMES THe Ghat, 
Buxton, St. JOUN THE BAPTisT, BUXTON (VICAR) 
t. Sr. JOMN THE BAPTIST, BUXTON (PARISHIONERS), 
No. 2797, ante. 

2807. --——.]— WIMBLEDON (VICAR & OWURCH- 
WAKDENS) v. EDEN, fic St. MARK’s, WIMBLEDON, 
No. 2788, ante. 

2808. On retable.|—Jie Str. JAMES TiLK 
GREAT, Buxton, St. JOWN THE Baptist, BUXTON 





(VicAR) v. Str. JounN THE Bavrist, Buxton 
(PALISHIONESS), No. 2707, ante. 
; —_—— ANDREW'S, LAVER- 





8TOCK Hin, No. 2784, ante. 
2810. Lighted candies—Not required for light 
—On Communion Table.|—JavDELLv. WESTERTON, 
No. 2762, ante. 
2811. mem moomee During communion ser- 
vice.'-—MANTIN v. MACKONOCHIE, No. 2048, poal. 
, -~-——-,j;——(1) To cause 
lighted candles to be held one on each side of the 
priest when reading the gospel, such lighted candies 








aunwns 4 aan 
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Secl. 1.—Divine service generally: Sub-sect. 4, B. 


(b) ti. & di., (c) & (d).] 
not being required for the purpose of giving light, 
is unlawful. 

(2) The ceremonial lighting & burning of 
candles, placed on a ledge or shelf over the holy 
table, & of candles placed on each side of the 
holy table, is during the communion service 
unlawful. 

(3) The ceremonial use of incense immediately 
before the celebration of the Holy Communion, 
so as to be preparatory, or subsidiary, to the 
celebration of the IIoly Communion, is unlawful.— 
SUMNER v. WIx (1870), L. R. 3 A. & E. 58; Bro. 
Kec. Rep. 261; 39 L. J. Eccl. 25; 21 L. T. 766; 
sub nom. WINCHESTER (BP.) v. W1x, 34 J. P. 180. 


Annotations :—As to(1) Befd. Elphinstone v. Purchas (1870), 
( ) Refd. E 





L RA. & KK. 66. As to (2 clphinstone v. Purchas 
(1870), L. 0.3 A. & KE. 66. 
2818, —— ———- ——- ———..] —_RKAb v,. LINCOLN 


13. 
(Br.), No. 1146, ante. 

281 —--—- During morning prayer.| 
—Motion to enforce obedience to a monition to 
carry into effect an Ord. in Council which, among 
other things, prohibited resp. from elevating the 
cup & paten during the administration of the Holy 
Communion, & from kneeling or prostrating him- 
self before the consecrated elements, & from using 
lighted candles on the Communion Table during 
the celebration of the Holy Communion, when 
such lighted candles were not wanted for the 
purpuse of giving light. It appeared that the 
elevation of the cup & pi ten for which resp. 
had been articled & compiained of in the ct. 
below, was an clevation above his head, which 
was the only mode of clevation pleaded in the 
article, after it had been reformed, to have been 
etaten by him, & was, therefore, that pro- 
libited by the sentence of the ct. below, which 
sentence had been aflirmed on appeal, but that 
resp. had substituted for such an clevation only 
to the level of his head :—Held: (1) though 
disapproving & discountenancing any elevation 
of the elements whatever, in the state of the 
pleadings, the illegality of the elevation since 
practised by resp. not being raised, he had tech- 
nically complied with the terms of the original 
sentence & order, & could not be held to have 
disobeyed the monition in that respect ; (2) with 
regard to the kneeling, it was proved by the 
evidence, as well as the admission of resp., that he 
did prostrate & bow his knee at the times alleged, 
in such a manner as to be unable himself to say, 
whether he touched the ground with his knee, or 
to make it Wome for any one to see, whether 
he was knecling or not; & such prostration was, 
literally knecling, & alike contrary to the rubric 
& to the letter & spirit of the monition; (3) re- 
specting the lighted candles, it appeared that the 
candics on the Communion Table, though lighted 
& burning during the whole service before the 
celebration of the Holy Communion, & until the 
commencement thereof, were then extinguished ; 
therefore, there had been a literal compliance with 
the strict terms of the monition; though the 
charge made by the motion & established by 
the evidence was, as in part contained in the 
original order, for using candles on the Communion 
Table at times when they were not wanted for the 
pu of giving light. 

nder the circumstances, the ct. expressed its 

opinion, that the monition had been disobeyed 
with reference to the kneeling during the prayer 
of consecration, & monished resp. tab 
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stain there- | 
from for the future ; & to mark its disapprobation ' ante. 
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of his course of proceeding, ordered him to pay 
the costs of the motion. 

(4) A literal compliance with the terms of a 
monition is all that is required : but a mere literal 
compliance in an evasive manner will not suffice. 
In considering whether a monition has been dis- 
obeyed, the monition in the first instance will be 
looked to; but the monition cannot go beyond 
the matters charged against deft., nor beyond the 
judgment Pprepeunees thereon; & the judgment 
may be referred to to interpret the terms of the 
monition.— MARTIN v. MACKONOCHIE (1869), L. R. 
3 P. C. 523; 6 Moo. P. C. OC. N. S. 274; 39 L. J. 
Ecc). 11; 21 1. T. 512; 34 3. P. 71; 18 W. R. 
217; 16 E. R. 729, P. C.3 subsequent proceedings 
(1870), L. R. 3 P. C. 409, P. C. 3 previous proceedings 
(1868), L. R. 2 P. CG. 365, P. C. 

n 


ations :— As to (1) Refd. Sheppard v. Bennctt 
1872), 20 W. R. 804; Heywood v. Manchester, Bp. 
1884), 12 Q 404, s to (2) Distd. Hebbert v. 


8 . B.D. A 
Purchas (1871), 40 I. J. Eccl. 33. BRefd. Sheppard ». 


Bennett (1872), 20 W. R. 804. Generally, Mentd. Martin 
©. Mackonochie (1870), I. K. 3 P. C. 409; Martin ov. 
Mackonochie (1879), 4 Q. B. D. 697; Maconochie oe. 


Penzance (1881), 29 W. R, 633. 

2815. -J—(1) It is unlawful 
for a minister of a Church of England to use lighted 
candies on the Communion Table or on a ledge 
immediately above the same during the perform- 
ance of morning prayer when such candles are 
not wanted for the purpose of giving light; (2) to 
cause to be said or sung during the performance 
of the service for the administration of the Holy 
Communion, after the prayer of consecration, & 
before the reception of the elements by the com- 
municants, the hymn or prayer known as the 
** Agnus.” 

(3) Though it is illegal for the minister to cross 
himself in the air to the congregation, it is not 
illegal for him to cross himself as a matter of 
private devotion. 

(4) It is illegal for a minister to use wafers 
instead of bread, to stand with his back to the 
people, & to wear certain vestments during the 
communion service. 

(5) The law of evidence as formerly administered 
in the Ct. of Arches is modified by Ecclesiastical 
Courts Act, 1855 (c. 41). 

(6) It is competent for the judge of a ct. of 
first instance [such as the Ct. of Arches] in his 
discretion, to have points decided by a ct. of 
appeal re-argued before him, when the judgment of 
such ct. has been delivered on the hearing of an 
ex parte case, is founded on a mistake of fact, & 
is irreconcilable with other decisions.—MARTIN v. 
MACKONOCHIE (SECOND SultT) (1874), L. R. 4 
A. & E. 279; 32 L. T. 569; 30 J. P. 260. 
Annotations :—Cenerally, Mentd. Enraght vt. Penzance & 

Perkins (1882), 30 W. R. 753; Marshall v. Graham, Bell 

t. Graham (1907), 71 J. P. 270, 

2816. On retable.|\—Sr. Pawn, 
CAMDEN SQUARE (1897), 14 T. L. R. 85, 156. 
During communion 
service.|—SUMNER v. WIX, No. 2812, ante. 
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._—-- During morning prayer.}|— 
MARTIN t. MACKONOCHIE (SECOND Suvlt), No. 2815, 
ante. ° 

2819. Flowers — For decoratio. only.) — EL- 


PHINSTONE v. PURCHAS, No. 2751, ante. 

See, also. No. 791, ande. 

2820. Movable shelf or super-altar—Whether 
permissibie.})—LIDDELL v. BEAL, No. 1128, ante. 


2821. ———- ——-.]—-Evans v. KINGSFORD, No. 
2041, post. 

Stone or marble tops.}—Sce Nos. 2774, 2776, 
ante. 


Suspended Mosaic decorations.;—See No. 2775, 


Part VI.—Pupsiic WorsHIpP 


lit. Additional Tables in Side Chapels. 
2822. Whether aliowed.]|—J?e St. GEORGE, New- 
ZASTLE-ON-TYNE (1889), [1907] P. 381, n. 


«{nnofation : —Consd. Re St. James the Groat, Buxton, &t. 


Jobn the Baptist, Buxton (Vic a . 
(1907) P. 368. m (Vicar) e. Same (Parishioners), 


2823. ———.]—-Sr. 
HI, No. 2784, ante. 
2824. -]—Where the church already con- 
“ained two holy tables the ct. granted a faculty 


ANDREW'S, ILAVERSTOCK- 





for erecting in a corner of the church a small chapel | 
y table.—Sr. MArGaAReEr'’s, Tox- 


with a third hol 
att PaRK (1924), 40 T. L. BR. 687. 


825. ——— As of course.]-——SrT. MAGNUS THE 
Martyr, Lonpon BrivcE (1924), Times, Oct. 22. : 


2826. ——— On what terms faculty granted — 
Separation from porhabaete —A faculty granted for 
the construction of a side chapel in a church, with 
leave to place a Holy Table in the chapel. 
must be such a separation between the chapel 
& the church that it shall appear to be in fact a 
chapel, though under the same roof as the chureh. 
aoa Sr. Pauu's, Witton PLaci (1S8)), Trist. 

2827. —--——-,.} ~The Consistory Ct. of 
Yondon, before granting a faculty authorising the 
placing of a second Communion Table in a side 
chapel under the same roof as a parish church, 
requires to be satisfied that the side chapel in 
which it is proposed to place the second Com- 
munion Table is separated from the aisle of the 
church by trellis work or otherwise, so as to 
indicate that it is, in Ecclesiastical law, a side 
chapel, intended for use as such when the chancel 








or nave of the church is not used for divine service. . 


—ST. PETER'S, EATON SQUARE (VICAR, ETC.) 0. 


St. Peren’s, EATON SQUARE (PARISHIONERS), 
[P8041] PL 35C. 
2828, ——-—- --- ~ .----.] --Re Sr. Mark's, Many- 


LEBONE RoAD, ST. MARK'S (VICAR) v. Str. MARK’S 
(PARISHIONERS), No. 2786, ate. 

2829. —— - ~—— Discretion of court granting 
faculty.}-—Ze St. JAMES THE GREAT, BUXTON, 
St. JOUN THE Baptist, BUXTON (VICAR) v. ST. 


JOUN THE Baprist, BuxTon (PARISHIONERS), 
NO. 2797, ante. 
2830. -——- -——- Reservation of power to remove 


in case of unlawful use.}-—A faculty was granted 
on the application of the rector of a parish for the 
erection & use of a second Communion Table in 
a side chapel of the parish church, though both the 


churchwardens of the parish & the parish vestry ; 
expressed opinions adverse to the grant, but the | 


ct. directed that a proviso should be inserted in 
the faculty reserving to the ct., on being satisfied 
that ornaments other than those sanctioned by 
the present or any future faculty had been intro- 


duced into the chapel or unlawful services per- 


formed there, to order the removal of the second 
Communion Table from the chapel.--- St. ANNE'S, 
LIMEHOUSE (RECTOR) v. ST. ANNE'S, LIMEHOUSE 
(PARISHIONERS), [1901] P. 73; sub nom. Re Sr. 
ANNE, LIMEHOUSE, 17 T. L. HK. 27. 

2831. 
fittings.)|—Sr. MAGNUS THE 
BrivceE (1921), Times, Oct. 22. 

See, also, No. 2936, post. 

2832. Grounds for granting faculty.—‘** Con- 
venience & economy.’"|-——The ct., on the ground of 
convenience & saving of expense, decreed a 
faculty for the erection of a Communion Table iu 
a side chapel of a church in which there was 
already a Communion Table.—Re Hoiy Trinity 
CHURCH, STROUD GREEN (1887), 12 P. D. 190; 








MARTYR, LONDON 


There i 


Approval of decorations & 
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+ Trist. 117; sub nom. Re TRINITY CnuRCH, STROUD 
GREEN, 36 W. ee re - a 
-Annotationa : —Consd. Re St. George, Nowcastle-ou-Tyne, 

38, om. Retd. Re ‘Ste Paul's, Wilton P 


AND CHURCH MINISTRATIONS. 








r (1907) BF. 
: (1889), Trist. 120. 
| 28838, -—— ——.]—ST. Micnar., BROMLEY, 
+ (1908), 25 T. L. BR. 05. 
2834. ——J—Re Str. JAMES THE GREAT, 


Buxton, St. JonNn THE Baprist, BUXTON (VICAR) 
_t. St. JOHN THE Baptist, BUXTON (PARISHLONERS), 
: No. 2797, ante. 


(ec) Credence Table. 


2835. Nature of.|-—-LiuppkL. v. WESTERTON, No. 
2762, ante. 

2836. Whether permissible.| -— FAULKNER vv. 
LITCHFIELD & STEARN (1815), 1 Rob. Mech 18t 5 
3 Notes of Cases, 5115 5 1. T. O. S, 213; 0 Jur. 
23is5 163 le. KR. 1007. 
tunotations: Consd. Liddell rr. (Weaterton, Liddall  t. 

Beale (1857), 20 LT. OWS. 54. fd. st. James Norland 

(Viear & Churcehwardenus) ¢. St. Jamos Norland (Parishion- 

ern), }2899) F. 2565 Xt. Luke's, Cholsea », Wheeler, 11904] 

P. 257; Hayes (Rector, ete.) vr. Fulford, [1V1O, PL 18. 

Mentd. Martin ro Mackonochice, Mamank vv. Sliapson 

(i86x), Le. HR. 2 A. & B16: 2te St. Goorge, Nowcastle- 

on-Fyne (L838), (1907) PB. 381, no; Wimbledon (Viear & 


Churchwardens) wv. Jéden, Jée St. Mark’s, Wimbledon, 

{1908} PL 167. 

2837. —~-—.| —LIppELL ev. Wiesrrerton, No. 2762, 
ante, 

2833, ——.] —Re Sr. JAMES THE GkKAT, BUX- 


TON, ST. JOHN THE BAPTIST, BUXTON (VICAI) 1 
Sr. JouN THE Barrist, BUXTON (PARISHIONERS), 
No. 2707, ante. 


(¢) Reredos and Doasatl, 


2839. Reredos — Whether permissible — What 
court will consider.| —A wooden carving, con- 
taining thirty figures & forming no part of the 
structure of the church, the gift of a non- 
parishioner, was fixed at the east end of the 
chancel by the rector, without the sanction of the 
vestry, & without a faculty. The rector applied 
for a faculty, confirmatory of its erection. The 
application was unopposed : —//eld: (1) the et., 
before granting the bicaity: showd be satisfied 
that it was sanctioning a fitting & necessary 
church decoration for the place where it is crectod, 
& one not likely with reason to be unaeceptable 
1o parishioners present or future ; (2) the present 
structure (though net oan unlawful church 
devoration taken in detail), being of a deseription 
not heretofore erected in churehes in this country 
i but frequently to be seen at the back of altars in 


ee me a nS 


' Roman Catholic churches abroad & having been 
| disapproved of after inspection by the Bishop of 
i fondon, it would not be a wise exercise of the 
discretion of the ct. to sanction its retention by 
a faculty. The ct. ordered its removal.—t. 
ETHELBURGA FACULTY CASE (1878), Trist. OY. 
Possibility of superstitious 
2842, 2844, post. 

eure Artistic improvement.]--— Zte 
Sr. MARK'S, MARYIKBONE Hoap, Str. ARK'S 
(Vicak) v. St. MARK’S (PARISHIONERS), No. 2756, 


a wm en 


—— - ee eee ee 


reverence.| —Svre Non. 
28 -- 


ee ee 


i] 
os 
rs 
= 

| 


~-~-~ Ascension, Transfiguration é& 
Descent of Holy Ghost in relief.)—PuILLvorrs v. 
Bayo, No. 185, ante. 

2842. -----— ------ Crucifix & figures of St. John 

-& the three Marys.) A reredus, of which the 
central compartment consisted of a sculptured 
panel representing the crucifixion, having the 
figure of our Saviour on the cross & the figures of 
St. John & the three Marys on cither side, all such 
figures being in high relicf, was erected in a newly- 
built parish church. The bishop of the diocese 
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Seel. 1.—Divine service gencrally: Sub-sect. 4, B. ' have painted thereon a representation of The 


(d), (e) & (f).) 

refused to consecrate the church unless the central 
compartment of the rcredos was removed, & it 
was accordingly removed, & the church was 
consecrated. Subsequently the churchwardens of 
the parish petitioned the ordinary for the grant 
of a faculty authorising the replacement of such 
central compartment in the church, & the ordinary 
sent the case by Letters of Request to this ct. 
The Letters of Kequest having been accepted, an 
appearance was entered for a parishioner, who 
opposed the grant of the faculty on the ground 
that the central compartment of the reredos pro- 
posed to be replaced would, if so replaced, be 
either illegal or likely to receive superstitious 
reverence & be abused, or be inexpedient & 
likely to cause scandal & offence.—The ct. ordered 
a faculty to issue for the restoration of the central 
compartment of the reredos.—HUGHES v. Ep- 
WARDS (1877), 2 P. D. 361; 42 J. P. 228. 


Annotations :-— Consd. 1k. v. London, Bp. (1488), 23 Q. Is. D. | 

Interest, | 4 : 

1) P. 202. | wise, or stand as independent statues—whatever 

+ Paigaton, (Vicar) v. All having patel {1905} - 
. dee 


414; Great Bardtiecld (Vicar) v. All 1 
11897] 1°. 185. 
» 1 Pittington (1880), 6 


Pp. D. 131; KR. v. London, Bp. (1889) 24 Q. B. D. 213; 
St. John tho Baptist, Thoberhill ( fear, ete.) v G 


1aVing 
Apld. dte St. Anselm, }‘inner, [190 


St. Lawrence, 


{ 
| 
i 
{ 
| 
{ 


Roctors, ote.), (1895) P. 71; St. John, Pendlebury | 
Vicar, cte.) r. Same (Parishioners), (1895) P. 178; 
3arahain, Suffolk (Recto to.) v e (Parishioners), 


r, © e 
11896] P. 256; Nt. John tho Kvangelist, Clevedon 
& Churchwardens) v. All having Pitan. {1909) : 
All Saints, Westbury (Vicar & Churchwardens) (1914), 
30 T. 1. 1. 889; He St. Paul's, Carlisle, [1919] P. 1343 
we Tonbury Parish Church (1919), 36 T. LL. R. 188; 

dtc St. Luko’s, Southport (1920), 36 T. L. R. 733. 

2843. ~—— Thirty figw 2s—Wooden carv- 
i lata ETHELBURUGA FACULTY CASE, No. 2839, 
ante. 

2844, -—-- -——- Depiction of adoration.}— The 
incumbent of a parish church applied to the 
ordinary for a faculty authorising the decoration 
of the reredos of his parish church with a painted 
design, intended to represent the Adoration of 
Our Lord in Majesty by the Faithful, of which the 
following individual figures formed a part. In the 
centre of the three compartments into which the 
reredos was divided, a figure intended to represent 
Our Lord seated as King. In the right hand com- 
partment figures representing St. Lawrence & 
the Blessed Virgin. In the left hand compart- 
ment figures representing St. Stephen & St. John; 
the four last-mencioned figures being represented 
with their faces turned towards the centre com- 
partment of the reredos. The grant of the faculty 
was not opposed :—Held: there would be danger 
of the representation contained in the centre 
compartment of the reredos being abused by 
receiving ‘* su titious reverence,” in the sense 
explained in Clifton v. Ridsdale, No. 2900, post; 
&, therefore, the ct. ought, in its discretion, to 
refuse to sanction its introduction into the church. 
Fig Sr. LAWRENCE, Pirrinoron (1880), 5 P. D. 
(notations -—Refd. i. v. London, Bp. 

213; St. John the Baptist, Timbor 

Same (itectors, otc.), 11895) 2.71; St. John, Pendlobury 

(Vicar, cto.) ». Samo (P oners), (1805) P. 1783 Re 


, Chureh, Kaling, ak ae | P. 289; He St. Luko's, 
Southport (1920), 36 T. L. R. 733. 


2845. On what terms allowed—tTriptych.] 


Mere 





(1889), 24 Q. B. D. 
hiti (vicar, ete) v. 





—(1) The Chancellor of the diocese of Manchester 
decreed a faculty to issue for the erection in a 
parish church of that diocese of an onken reredos 
about eight feet. in height, in the form of a triptych 
nels the two side 
ones or wings, being hung to the centre panel by 


with painted panels, of which 


hinges, could be closed over it when divine service 
was not being performed; the centre panel to 


' of Our Lord carved in 


| stained glass, wood, or stone; 


Last Supper, & on the one 
in pain “The Agony in the Garden’ & on 
the other ‘‘ The Risen Christ with the Marys at 
the Tomb "’; the reverse sides of the wings to be 
plain; the whole to be surmounted by a figure 
lain oak eighteen inches 
high between figures of Moses & Elias of the same 
height beneath pillared canopies connected by 
an arch of tracery work over the central figure, 
& flanked by angels. The faculty so decreed to be 
issued was required to contain a proviso that the 
triptych was always to remain open during the 
performance of divine service. 

(2) It appears that the sole test which now 
governs the legality or otherwise of figures in 
churches is whether or not they are free from 
the imputation or the risk of being abused by 
becoming the objects of adoration or superstitious 
reverence. Whether they are represcnted in 
whether they 
are painted, or in bas-relief, or completely formed ; 
whether they are in groups, historical, or othcr- 


to be represented 


be their position in the sacred edifice, & whatever 
may have been the intention or object in erecting 
them, they will all be tried by this one test, & by 
no other (per Cur.).—St. JOHN, PENDLEBURY 
(VICAR, ETC.) v. St. JOIN, PENDLEBURY (PARISII- 
TONERS), [1895] P. 178. 

«innotations :—As to (1) Reid. Barsham, Suffolk (Rector, 


ote) v. Barsham, Suffolk (Parishioners), [1896] P. 256. 
Aa to Magnus the Martyr, London Bridge 


(2) Apprvd. St. 
(1924), Times, Oct. 22 

2846. Dossal— Whether permissible.]—-WIMBLE- 
DON (Vicar & CHURCHWARDENS) v. EDEN, Re St. 
MARK’s, WIMBLEDON, No. 2788, ante. 

2847. —— j|—St. ANDREW'S, 
STOCK-HILL, No. 2784, ante. 

2848. Extent of—Interference with position 
of minister at north end of communion table.]-— 
WIMBLEDON (VICAR & CHURCITWARDENS) v. EDEN, 
Re St. MARK’s, WIMBLEDON, No. 2788, anle. 

2849. —- ——.]— HENDON PARisil 
Cuurcn, No. 2872, post. 

2850. Covering tablets of ten com- 
mandments.]—St. ANDREW’sS, HavEersTocK-HILL, 
No. 2784, ante. 


HAVER- 

















(e) Baldachino. 

2851. Whether permissible—As church orna- 
ment—Or architectural decoration.]-——The vicar & 
churchwardens of St. Barnabas, Pimlico, petitioned 
for a faculty to authorise the crection, in the 
chancel of St. Barnabas, of a baldachino, being 
a handsome marble structure or canopy standing 
apart from the east wall of the chancel, with a 
pointed roof & three gables pointing different ways, 
supported by four columns extending two or more 
feet beyond the Holy Table, & described as a 
small house in which the altar was to stand :— 
Held: (1) the ciborium, or altar canopy, known 
& used in England prior to the Reformation, was 
an ornament or article of church furniture within 
the meaning of that term as used in the First 
Prayer Book of Edw. VI, having all the cha- 
racteristics of a church ornament as :egards its 
form, the matcrials of which it was constructed 
(silk), its symbolical significations, & the uses to 
which it was applied ; the proposed erection was 
not an architectural adornment for the east end of 
the church, as if the Holy Table were moved from 
underneath it, it would be there without meaning. 
It must, therefore, be an erection in connection 
with the Holy Table, & if so, must be either a 


‘‘atructure so attached to it as to form part of 


it, or a structure separate from but in connection 
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with it. If the former, it was the Table with the 
baldachino added to it, instead of the decent 
Communion Table required by the Canon 82. 
If the latter, it was a church ornament; (2) there 
was no distinction between the Pre-Reformation 
altar canopies & the baldachino proposed to be 
erected to take it out of the category of church 
ornaments ; as a church ornament, it being neither 
sanctioned by the First Prayer Book of Edw. V1., 
nor by the Rubrics, & not being subsidiary to the 
performance of the services of the church, the duty 
of the ct. was to decline to authorise its crection 
by faculty. 

The ct. dismissed the pctition with costs.— 
WHITE v. Bowron (1873), L. R. 4 A. & E207; 
43 L. J. Ecel. 7; 37 J. DP. 820; 
BARNABAS, PIMLIco (VICAR & CHURCHWARDENS) 
v. BOwWRON, Trist. 1. 

Annotations :—As to (2) Apld. Konsit r. St. Ethelburga, 
Bisho} to Within, ivgooL 80; St. Paul, Bow Common 
(1909), 25 T. L. R. 425. Folld. (iroxvonor Chapel, South 
Audley Street (1913), 29 T. L. R. 286. Mentd. 
Boyd v. Phillpotts (1874), lL. R. 4 A. & Keot 0. 
Smith (1875), L. R. 4 A. & E. 398. 


2852. —— ——.]—GROSVENOR CHAPEL, 
SouTH AUDLEY Street (1919), 20 T. 1. HR. 2386; 
subsequent procecdings, 20 'T. 1. BR. 411. 


Generally, 
kK. 297 ; 





(f) Chancel Screen and Rood Beam. 


2853. Screen without gates——- Whether per- 
missible.|——-Braprorp v. Ky, No. 1784, ante. 

2854. No impediment to view.]-— 
R., the vicar of the parish of the Annunciation, 
C., has petitioned in this case for a faculty author- 








isi certain alterations «& decurations in thie: 
pa ‘with a crucifix & figures of the Virgin Mary & 


chancel of the parish church, one of such altera- 
tions being the erection of a chancel screen of 
considerable height, in one part thirteen feet 
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The Chancellor of the diocese of St. Albans being 
of opinion that the grant of a faculty, authorising 
the erection of the gates would be an exercise of 
his discretion in opposition to the decision of the 
Ct. of Arches in Bradford v. alt & No. 1784, ante 
refused the faculty as pray » but intimated 
that if the petitioners desired, the ct. would 
decree a faculty to issue for the erection of the 
chancel screen without any gates to it.—Sr. 
ANDREW, RomMForpD (Rector & CHURCHWARDENS) 
vt. ALL PERSONS HAVING INTEREST, [1894] P. 220 

2856. Screen with gates—Whether permissible.) 
—LIDDELL v. WESTERTON, No. 2702, ante. 

2857. J|—A faculty for gates to a 





Sees oes 


' chancel screen, it not being shown that the gates 


sub nom. St. . 


eee ee ee Se ee = ee ee ee ee 


one inch from the floor of thea, chancel, in other | 
parts higher, with entrance gates, & a large cross : 
on the top of the screen, its centre two feet nine - 


inches in height, & two feet one inch across the 
upper part. The plan of the proposed screen 


would afford any practical protection to the books 
& other church property in the chancel, refused.— 
Re Sr. AUGUSTINE, HAGURRSTONE (1877), Trist. 
60: awh nom. Re St. AVGUSTINE, HAGUGERSTONE, 
CuuURCH OF TIE ANNUNCIATION, CUISLELIURST 
(Vicah) v. CirukcH oF THE ANNUNCIATION, 
CHISLEHURST (PARISHIONERS), 4 P. D. 111, n. 

Annotations :—Refd. ite St. Agnonm (1885), 11 1D. D. 13 

St. John’s, Islo of Dogs (1888), 4 T. L. RR. 6615 St. James 

Norland (Vicar, ela.) . St. James Norland (Parishioners), 

(1804) f°. 256; St. John the Baptist, TMimborhill (Vicar, 

ate.) v. St. John the Baptist, Timborhill (tectors, eto.), 

[1895] P. 71. 

2858, ——---—- .]- Braprokp v. Fry, No. 1784, 
ante. 

2859. -~- ~.|--A petition by the vicar & 
churchwardens of the parish church of R., & the 
chapelwardens of a chapel of easo in tho parish of 
Rt., asking for a faculty to authorise tho erection 
in the chapel of a chancel sereen with gates, & 





St. John placed on the top of the sereen, was sup- 
ported by a resolution of a mecvting of the pew- 
renters of the chapel. "Nhe vestry for ecclesiastical 
purposes of the parochial area in which both the 
parish church & the chapel of case were situate, was 
a select vestry of the whole civil parish of R., 


‘ which comprised a larger arca than the parochial 


was, according to the practice of the diocese, sub- . 


mitted to the Archbishop of Canterbury for his 


approval before the citation issued, & he declined | 


to endorse his approval of it. As the vicar says, 
he is content that the faculty should go without 
the gates & the cross, & as the screen is an open one, 
& does not in any way impede the view, & having 
been just informed by the registrar that the 
Archbishop would not object to the plan as altered, 
the faculty may go for all the matters prayed, 


except for the gates & cross (Dk. 'PRISTRAM). -- | 


CHURCH OF THE ANNUNCIATION, CHISLEHURST 


(1877), Trist, 65; sub nom. Re St. AUGUSTINE, 


HAGGERSTUONE, CHURCH OF THE ANNUNCIATION, 


CHISLEHURST (VICAR) v. CHURCH OF TUE AN- 


NUNCIATION, CHISLEHURST (PARISHIONERS), 4 2. D. 


1], n. 

Annotations :—Consd. St. James Norland (Vicar, ete.) ¢. 
st. James Norland (Parishioners), (1894) . 256. Mentd. 
St. John’s, Isle of Dogs (1888), 4 T. L. Ht. 661. 

2855. 
of a parish church in the diocese of St. Albans 
petitioned the ordinary for a faculty to authorise 








.]—The rector & churchwardens - 


the erection in the church of a chancel screen with . 


gates in the centre, by the closing of which access 
to the chancel from the nave of the church would 
be wholly cut off, & at the hearing of the suit it 


appeared that if the faculty were yranted & the | 


screen erected as proposed, the gates tu it would 
be kept open during the 
service, but would be fastened at other times 
when the church was opened, &, being so fastened, 
would afford protection against the contents of 


formance of divine . 


the chancel & vestries being injurcd or stolen. . 


area above mentioned, & the vestry had passed 

no resolution either in favour of or against the 

grant of the faculty :-~Held: (1) a resolution of 

the select vestry might be dispensed with; (2) a 

faculty for chancel screen gates ought not to be 

granted ; (3) a faculty for a cruciflx with or with- 
out figures on either side placed on a chancel 
screen ought not to be = ygranted.—HIciumMoNnp 

(Vicar) & Sv. Marriaras, RIchMOND (CHAPEL- 

WARDENE) ». ALL PERSONS HAVING INTEREST, ETC., 

[1897] P. 70. 

Annolationa :— Gencrally, Refd. (reat. Bardficld (Vicar) v- 
All having Interest, (1807) P2185, He St. Anselm, Pinner, 
11901) P. 202; Valgnton (Vieur) v. All having intorcst, 
12905) BP. 1115 de Bt. Luke's, Southport (1020), 36 
T. L. Jt. 733. Mentd. Wimbledon (Vicar & Church- 
ward) v. Kden, dt St. Mark's, Wimbledon, (1908) 


sce, also, No. 2%54, ante. 

2860. - - o--—-- Necessary for protection of 
Property:| --A faculty fur chancel gates was 
granted, it being shown that the chaucel, from ite 





richness, required protection.—e Sr. AUNgS 
(1685), 11 BP. D. 1. 
2861. —--- -~—— - —.j—-The vicar & churech- 


wardens of a parish church in the diocese of 
Norwich petitioned the ordinary to authorise by 
faculty the retention in the church of the following 
works introduced into the church since its conse- 
cration & without the sanction of a faculty: A 
chancel sereen without gates, but surmounted by 
a loft resting on the top of the screen, four feet 
wide, & with sides three feet high, to which access 
was obtained by the old rood-loft stairs. A beam 
extending across the west end of the chancel at a 
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(fF) 


height of four fect above the chancel screen, & 
placed upon such beam a figure of Our Lord upon 
the Cross, & on one side a figure of the Virgin 
Mary, & on the other side a figure of St. John; 
all such figures being graven in wood & of about 
life-size. And the erection of the following new 
works: The placing upon the above mentioned 
beam of two other figures, one to represent Mary 
Magdalene, & the other a centurion together with 
the figure of a cherub at each end of the beam, the 
erection of gates to the chancel screen, of screens 
across the aisles, & of choir stalls with screens 
behind them. It appeared that a dedication 
service had been held in the church on the occasion 
when the figures on the beam across the chancel 
had been put up, & that every year on Palm 
Sunday members of the church choir went into the 
loft above the chancel screen & sang there :— 
Held: (1) a faculty would not be granted for the 
retention in the church of the loft over the chancel 
scfeen or of the figures placed on the beam above 


| 
| 
| 


the sam;ec-- in the opinion of the ct. & rood loft & | 


rood, or for the erection of the additional figures 


| 


proposed to be placed thereon, such loft & such ; 


figures so 


placed being unlawful within the | 


ruling of LokD PENZANCE in Clifion v. Ridsdale, ' 
No. 2900, post, & matters as to which in the , 
discretion of the ct. a faculty ought not to be — 


granted, there being danyer of 


‘* superstitious . 


reverence ’’ being paid to the rood; (2) a faculty . 


would issue for the chancel screen without the 
loft surmounting it; for the. addition of gates to 
such screen, for the screens across the aisles with 
gates attached & for the choir stalls & screens ; 
there being evidence before him that the expense 
of the works yet to be done would be met by 


EccuestAsticaL Law. 


than the loft floor. The suit was undefended, 
& it was proved in evidence that the services in the 
church were conducted strictly in accordance 
with the Book of Common Prayer, with extra 
services as allowed by the bishop of the diocese, 
subject to the reservation of the sacrament in 
certain cases. It was also proved that the church 
was left open in the daytime without a care- 
taker, & that the organ, the service books, & 
other articles of church furniture in the chancel 
required protection :—Held: the erection in the 
church of the pre-Reformation screen & rood as 
proposed in the identical positions occupied by 
them before the Reformation would, so far as 
related to the group of sculptured figures proposed 
to be placed on the screen, be unlawful, or if not 
unlawful be inexpedient, & consequently a faculty 
must only be decreed for the chancel screen 
without the group of figures surmounting it. <A 
faculty was also granted for a second Communion 
Table; & the ct. authorised the chancel screen 
being provided with gates, on the ground that 
sullicient necessity for a chancel screen with gates 
had been shown in evidence.——PAIGNTON (VICAR) 
v ALN HAVING INTEREST, [1905] P. 111. 

Annotations :--Folld. St. John the Evangolist, Clevedon 


(Vicar & Churchwardenr) v. All having Interest, [1909] 
ue - Refd. ite St. Luke's, Southport (1920), 36 T. L. It. 


2863. ——-- —-— Useful for protection of pro- 
perty.|——A faculty for a chancel screen with gates 
decreed, on the ct. being satisfied on the evidence, 
that the gates would be of practical use in pro- 
tecting the music & other books & property in 


_ the chancel of the church, which was kept open 


during the week for private devotion.—StT. 


' Jonn’s, Iste oF Dous (1888), 4 T. L. R. sé) ; 


voluntary subscriptions, & that the organ & other | 


property in the chancel & aisles required pro- 
tection.--St. JOHN THE Baptist, "MIMRERHILL 
(VICAR, ETc.) vo. St. JOWUN THE Baprist, TIMBER- 
ILL (Ricroks, ere.) [1805] P. 71. 

«tnnolations : -Aa to (tl) Distd. Barsham, Suffolk (Rectors 


! 
1 
‘ 


Trist. 67. 

Annotations :-—ConsdaSt. James Norland (Vicar, ete.) v. 
Samo (Parishioners), (1804) P. 256. Refd. St. John the 
Paptist, Timberhil) (Vicar, etc.) vr. Same (Rectors, ctc.), 
{1895) P. 71. 

2864, —— -—--— ———.]—-St. JAMES NORLAND 

(Vican, ETc.) v. St. JAMES NORLAND (PARISH- 


' IONERS), [1804] P. 256. 


«& Shc une ae v. uae Suffolk (Parishioners), ° 


{IS9EG] I. BSE. Great Bardfield (Vicar) v. All 
having Interest, [1807] P. 185; Paignton (Vicar) ov. Ail 
having Intorest, [1905) P. 111; St. John the Kvangelist, 
Clevedon (Viear & Churehwardens) rv. All having Interest, 


11909) 1. O.. Refd. 2te St. Anselm, Pinner, (1901) P. 202. 


(enerally, d. #te St. Luke’s, Southport (1920), 36 
T. da hi. 733. 
2862. --.—— ——--- -- ——.] --So much of an applica- 


tion for a faculty for a chancel screen & other | 


works in a parish church as asked that the ct. 
would sanction by faculty the placing above the 
contre of the chancel screen a sculptured group of 
life-size figures in oak, representing our Saviour 
upon the Cross & the Virgin Mary & St. John, 
was refused where it appeared that, if the faculty 
was granted as prayed, the ct. would be thereby 
authorising the restoration of the pre-Reformation 
screon & rvod formerly in the church. 

The vicar & churchwardens of a parish church, 
in which the ancient rood stairs & rood door 
were still existing, petitioned the ordinary for a 
faculty authorising the placing in the church of 
a second Communion Table & a chancel screen 
with gates, having on its top a platform, gallery 
or loft on which the ancient. rood door would 
directly open, & above its centre, upon a carved 

lestal somewhat higher than the level of the 
oft door, a sculptured group of life-size figures in 
oak representing our Saviour upon the ¢ & 
the Virgin Mary & St. John; the loft to be abaut 
six feet in width, & the cornice of the screen to 
stand on each side about a foot or 8 inches higher 


Annotation :—-Retd. St. John the Baptist, Timberhill (Vicar, 

otc.) ve. Samo (Rectors, etc.), [1805] P. 71. 

2865. Useful.}—-St. ANDREW, 
Romrorp (Recrorn & CHURCHWARDENS) t. ALL 
PERSONS HAVING INTEREST, No. 2855, ante. 

2866. Screen surmounted by cross——Whether 











‘ permissible.)—LIpDELL vt. WESTERTON, No. 2762, 


ante, 


2867. ———- ——.] 
ante. 

Sce, also, No. 2854, ante. 

2868. Screen surmounted by crucifix—-Whether 
permissible.]-—CLIFTON v. HIDSDALE, No. 2900, 
ros. 

2869. ——— Figures of Virgin & St. John— 
Whether permissible.|—RicHMOND (VICAR) & Sr. 
MATTHIAS, RICHMOND (CHAPELWARDENS) tr. ALL 
PERSONS HAVING INTEREST, ETC., No. 2859, ane. 

2870. —— ——-.]—PAIGNTON (VICAR) v. 
ALL HAVING INTEREST, No. 2862, ante. 

2871. ——— -_—- ——_- No evidence of probability 
of superstitious reverence.)|—A figure of Our Lord 
upon the Cross was in 1880 placed in a parish 
church above, & on the centre of the screen 
separating the chancel from the nave; & in 1893 
there were placed on one side thereof a figure of the 
Virgin Mary, & on the other side thereof a figure 


BRADFORD tr. Fry, No. 1784, 











‘of St. John. All the figures were carved in wood, 


were about two feet nine inches in height, the 
central figure being rather higher than the two 
others, & all had been placed in the church without 
the sanction of a faculty. There was not in the 
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church anything of the nature of a rood-loft or 
rood-stairs, & no candles were round or in front 
of the figures. In 1896 the rector & churchwarden 
of the eo instituted a cause of faculty praying 
the ordinary to authorise by faculty the reten- 
tion of the three figures on the screen, & filed 


| 
{ 
, 
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the upper portion of the tracery of which is at- 
tached over the entrance archway the figure of 
Our Lord upon the Cross, & on one side of the 
archway the figure of the Virgin Mary, & on the 


. other side the figure of St. John, is not, cither 


affidavits stating that the services of the church | 


had been conducted in accordance with the direc- 


tions of the Book of Common Prayer, & that — 


there was not & had not been anything in the 
services or in the attitude of those attending the 
services to indicate or suggest any 
of worship, adoration, or any superstitious rever- 
ence being paid to the figures on the screen. No 
1rson appeared to oppose the grant of the faculty. 
Phe Chancellor of the Diocese of Norwich ordered 
the faculty to issue as prayed.— BARSHAM, SUFFOLK 
(REctTOR, Etc.) v. BARSHAM, SUFFOLK (PARISI- 
IONERS), [1896] DP. 256. 
stnnotations :— Consd. Re St. Anselin, Pinner, (1901) P, 202 ; 
st. John the Evangelist, Clevedon (Vicar & Church- 
wardens) ©. All having Interest, (1009) BP. 63 He St. 
Luke's, Southport (1920), 36 T. LL. R. 733. Refd. Great 
Bardfleld (Vicar) ». AU having Interest, [1897] P. 183; 
Paignton (Vicar) vr. All having Interest, [1905] P. 111. 


2872. - --— ----— -——.] —Faculty granted for 


probability | 


from its character, nature, or position, in itself 
unlawful in churches or chapels of the Church of 
England, & may be authorised by faculty, pro- 
vided the ordinary is of opinion in his discretion 
that it is not. probable that it will be abused for 
superstitious purposes. 

‘he mere suggestion that. the figures on the 
screen may cause offence is not a sulllcient reason 
for the ordinary refusing in his discretion to grant 
the faculty. 

The vicar & churchwardens of a parish church 
in the diocese of London & the chapelwardens 
of a chapel of ease in the parish petitioned for a 


faculty to authorise the erection in the chapel of 


a chancel screen of oak with the figure of Our 


, Lord on the Cross upon the centre of it, & the 


on the other: 


the erection of a chancel screen surmounted by a | 
figure of the crucified Saviour in the centre, with | 


figures of the Blessed Virgin on one side & St. John 
on the other. Wherever on an application to 
the ct. for a faculty it is proposed to place the 
Holy Table on a raised platform, the ct. will 
require that there should be standing room on the 
platform at the ends as well as at the front of the 
Holy Table, & that there should be no fixed 
curtains at the sides cutting off access to those 
ends. The ct. in granting a faculty for alterations 
in the arrangement of the chancel required that 
all choir stalls should run from cast to west, & 
none from north to south.--- HENDON PARISH 
CHURCH (1912), 28 T. L. 1. 438. 
eee ped. Re St. Luke's, Southport (1920), 36 

« bde o 6 wed. 

2873. —— --—— Ordinary rules as to 
images apply.! — ST. MAGNUS THE MAnryn, LONDON 
BRIDGE (1924), Times, Oct. 22. 


ee ee 


2874. Screen with crucifix attached to upper part -— | 


Figures of Virgin & St. John-- -Whether permissible. | 
—A_ crucifix, with the accompanying figures of 
the Vingn Mary & St. John is not forbidden by 


law to be erected on a chancel sereen, but may be | 


placed in that. position in a parish church under 
a ata 
not likely to be abused by superstitious reverence 
being paid to it. A faculty authorising the restora- 
tion in a parish church of a stone chancel screen or 
interior chancel arch of pre-Reformation date by 
placing on three existing pedestals springing from 
ornamental tracery in the upper parts of such 


so ae ee ee 
ee er ee 


a ee oe 


where the ordinary is satisfied that it. is | 


-_ —ae ee 


screen or interior arch three stone figures without. 
gilding or painting, each two feet three inches | 


high——one, the central figure, representing Our 
Lord upon the Cross, & the other two representing 
respectively the Virgin Mary & St. John- was 
granted by the Consistory Ct. of St. Albans on 
the ordinary being satisfied that the figures would 
be for the purpose of architectural decoration 
only, & that there was no und for reasonable 
apprehension that they would be abused or made 


the subject of superstitious reverence.—GkEAT |; 


BARDFIELD (VICAR) v. 
[1897] P. 185. 
Annotations :— Folld. He St. Anselm, Pinner, [1961] P. 202. 
Hendon Pariah Church (1912), 28 T. L. HK. 435. 
Reid. Paignton (Vicar) v. All having Intercat, (1905) P. 111; 
Re St. Luke's, Southport (1920), 36 T. L. KR. 733. 


2875. -}—A chancel screen, to 


ALL HAVING INTEREST, 











ewe ee ee 


: 
| 


figure of the Virgin Mary on one side, & of St. John 
the Ayures not to surmount the 
sereen, but to be attached to the upper portion 
of the tracery, the central figure immediately 
over the entrance archway, & the other two 
figures, one on the right & one on the left, at a 
somewhat less elevation, upon pedestals afilxed 
to the woodwork. The grant of the faculty was 
unopposed, & no evidence was given as to whether 
the figures on the sereen would or would not be 
likely to be abused by superstitious reverence. 
The Chancellor of the Diocese of London refused 
to grant a faculty for the figures on the proposed 
sereen, being of opinion that the ereetion of a 
chance] sereen with the figures) as proposed was 
Weyal in itself under the ruling of the Arches Ot. 
& the Privy Council in Clifton v. Ridsdale, No. 2000, 
post, The petitioners appealed to the Arches Ot. 

The Dean of Arches at the hearing of the appeal 
admitted fresh evidence as to the mode in which 
the services in’ the chapel were conductod, &, 
finding that there was nothing in them to load the 
ct. to suppose that, the proposed sereen & flyures 
were likely to be finial otherwise than as archi- 
tectural decoration, allowed the appeal, retained 
the cause, & ordered the faculty as prayed to issue 
froin the registry of the Arches Ct. -He Si. AN- 
siuM, PInNin, [OEP PP. 202 5 97 TM 1. 1. 12. 
Unnotadions: -Consd. Hendon farish Chureh (1912), 

TT. Lo. 435. Refd. Paignton (Vienr) om AL having 

futarest, (1905) BP. bb): Ake Holy Trinkty, Shirehrook 

(1906), 22 I. b. 2785 St. John the Mvangalist, Cleve- 

don (Viear & Churchwardens) vo. All buvinmg Interest, 

000) 1. 63 Grosvenor Chapel, South Audley-street, 

(1013), 20 T. I. 1. 2865 Alb saints, Westbury (Vicar & 

Churchwardens) ChOT4),  ¢ JR. 38050 Lee Tenbury 

Parish Chureh Vi9i0), 306 T. DL. BR. IER, Pte At. Lake's, 

Southport (usu), 36 T. L. RR. 743, 

2376. ~ = eee og] Where the erection of 
a chancel sereen with a rood loft? & beam sure 
mounted by the figures of our Lord upon the Cross, 
the Virgin Mary, & St. John iss proposed as an 
architectural decoration é& there is no probability 
of the figures being subjected to the superstitious 
reverence, the Consistory Ct. is entitled, in its 
discretion, to grant a faculty for the erection.-— 
ALL SAINTS, Wearsuny (Vican & CHuncu- 
WARDE.S) (094), 30 7%. 0. HR. $8. 

Annotation: - Refd. lie St. Luke's, Southport (1920), 36 

TT. LL. Ut. 735. 


2H 


2877. Screen surmounted by candles .-Whether 
permissible.) —Ciirron ov. HRipspaLK, No. 2900, 
t. 
PeOs78. Screen surmounted by rood loft -Whether 
permissibie.}--St. JoHn THE Barrist, Timprc- 
HILL (VICAR, ETC.) v. ST. JOHN THE BAPTist, 
TIMBERNILL (RECTORS, ETC.), No. 2861, ante. 


ECCLESIASTICAL Law. 


ecl. 1.—Divine service generally: Sub-sect. 4, B. | matter of decoration. He also refused to sanction 
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(F), (9) & (h).] 
2879. —— ota aan (VICAR) v. ALL 
WAVING INTEREST, No. 2862, ante. 
2880. ——- ———.|—-ALL SAINTS, WESTBURY 


(Vicar & CHURCHWARDENS), No. 2876, ante. 

2881. Rood beam—With crucifix & fi of 
Virgin & St. John—Whether permissible.|—Sr. 
JOHN THE BApTistT, TIMBERHILL (VICAR, ETC.) v. 
Sr. JoHN THE Baprist, TIMBERHILL (RECTORS, 


ETC.), No. 2861, ante. 

companying figures of the Virgin Mary & St. John 
erected on a beam surmounting the chancel screen 
is not a lawful church ornament in churches of the 
Church of England. 

The vicar & churchwardens of a parish church 
in the diocese of London  Begpesier the ordinary 
to authorise by faculty the erection of a beam 
across the entrance to the chancel of their parish 
church bearing the following inscription in Latin 
on its face, ‘‘O Lord God, Lamb of God, Son of 
the lather, that takest away the sins of the world,”’ 
& surmounted by, on a central cross, the figure of 
our Lord, ‘‘ crowned & reigning on the tree,” & 
towards the ends of the beam on the one side the 
figure of the Virgin cuart & on the other side the 
figure of St. John; the crucifix & the other 
figures to be carved in wood, the height of the 
crucifix to be thirteen fcet ten inches, & the 
two figures of the Virgin Mary & St. John to be 
each three feet six inches high & to be raised 











abovo the level of the beam on brackets or pedes- | « . 
tuls :—Held: the faculty .ctitioned for must be | 2871, ante, No. 2900, post. 


refused, as the rood beam sumnounted as proposed 
by the crucifix & the accompanying figures of the 
Virgin Mary & St. John was an illegal church 
ornament forbidden in churches of the Church 
of England.—StT. Paun, Bow CoMMON (VICAR & 
OHURCHWARDENS) v. Sr. Paun, Bow Common 
(INHABITANTS), [1900] P. 245; 25 'T. L. R. 425. 

“Annotation :-—Refd. Itc St. Luke's, Southport (1920), 36 

Tel. 1. 733, 

2883. ——- ——— |—The vicar & church- 
wardens of a parish church in the diocese of Bath 
& Wells petitioned the ordinary for a faculty for, 
amongst other alterations in tho church, the 
erection of a carved oaken beam, across the chancel 
arch to be surmounted by a crucifix & the figures 
of St. John & tho Virgin Mary, & also for certain 
structural alterations so that one of the church 
bells might be rung from the interior of the church. 
It appeared in cvidence that no exceptional 
services were held in the church, but that orna- 





worn by the officiating clergy in the Communion 
Service; that the sacrament was reserved to take 
to the sick ; that there was a crucifix in the vestry 
& also one in the church; & that one of the 
church bells was rung from the belfry or tower of 
the church at certain moments in the Communion 
Service as a sanctus bell. 1t further appeared that 
the vicar of the parish intended that the proposed 
crucifix upon the rood beam with its attendant 
figures should be an aid to devotion & a defence 
nner ts erroneous teaching, & that the main 
object of the proposed alteration in respect of 








| 
| 
| 
| 


ee re eee +. 


pec 
one of the church bells was that the bell might be | 


ru 
celebration of the Holy Communion. 
The Chancellor of the diocese of Bath & Wells 


from the interior of the church during the , 


refused in his discretion to grant a faculty for the | 


erection of a crucifix & its attendant fi 
tha rood beam, being of 
was not. contemplated 


res upon 
gi sosaar that the erection 
ply & purely as a 


_- 


faculty the alterations proposed to enable one 
of the church bells to be used from the interior 
of the church as a sanctus bell. The tolling 
or ringing of one of the church bells of a parish 
church during the consecration prayer in the 
Communion Service at the moment of the elevation 
of each of the sacred elements as a sanctus bell is 
illegal.—St. JOUN THE EVANGELIST, CLEVEDON 
(VicaR & CHURCHWARDENS) v. ALL HAVING 
INTEREST, [1900] P. 6. 
Annotation :—Retd. Re St. Luke's, Southport (1920), 36 

T. L. R. 733. 

2884. ——— With inscription—Whether per- 
missible.|—Sr. PauL, Bow ComMMOoN (Vicak & 
CHURCHWARDENS) v. St. Paurt, Bow ComMMon 
(INHABITANTS), No. 2882, ante. 

2885. -|—The ct. granted a 
faculty for the removal from a rood beam of the 
inscription ‘‘O Lord God, Lamb of God, Son of 
the Father, that takest away the sins of the World,’’ 
& when that was done authorising the retention 
of the figures of the Saviour, St. Mary, & St. 
John on the rood beam.—StT. PAUL, Bow COMMON 
(1912), 28 'T. L. KR. 584. 

Aeneas a eae Re St. Luke’s, Southport (1920), 36 











(g) Crosses and Crucifixes. 
2886. Cross—Whether permissible.|— LIDDELL 


! v. WESTERTON, No. 2762, ante. 


On Communion Table.}|—See Nos. 2783, 
2797, ante. 
——— On Chancel Screen.|—Sec Nos. 2859, 282, 


2887. Crucifix—-Whether permissible.|—e Sr. 
MARK’s, MARYLEBONE ROAD, St. MARK’s (VICAR) 
v. St. MARK’S (PARISHIONERS), No. 2786, ante. 

2888. -|—An isolated crucifix, with- 
out incidents or adjuncts, is of itself unlawful as 








‘an architectural decoration in or upon a church. 


The petitioners applied for a faculty authorising 


' the erection, as a decoration, on the outside south 
‘ wall of a parish church, of a war shrine con- 


taining a figure of Christ on the Cross, with an 
inscription in memory of the men from the parish 
who lost their lives in the Great War :—Held: 
the faculty must be refused, because an isolated 
crucifix, not associated with other figures so as to 
embody the scene of the crucifixion & form a 
group capable of artistic treatment, was an 
unlawful decoration, & because it was an image 
to which it was probable that superstitious regard 
or reverence might be paid.—/te TENBURY PARISH 
Cuurcr (1919), 36 T. B. R. 188. 


paar : | stunotation :-—khefd. Re St. Luko’s, Southport (1920), 36 
monts of the minister other than surplices were } = T. L. R. 733. : 





2889. —-—-.!—HRe Sr. LUKE’s, SOUTHPORT 
(1920), 36 T. I. R. 733. 

2890. Ceremonial use.|—ELPHIN- 
STONE v. PURCHAsS, No. 2751, ante. 

2891. ——— What court will consider.|— 
noone CHURCH, LEEDS, CASE (1898), cited, [1901] 
Annotation :-—Refd. Re St. Anselm, Pinner, (1901) P. 202. 

2892. -J—(1) A crucifix is neither 
a lawful church ornament nor an architectural 
decoration the retention of which in a church 
cap be authorised by faculty, & where a crucifix 
has been introduced into a parish church the 
ordinary has jurisdiction to direct ita removal by 
the churchwardens without proof that it is likely 
to have superstitious reverence paid to it. 

(2) A parishioner of a parish in the City of 
London whose name is on the rate-book as occu- 
pier of a room in the taken solely to enabic 
him to bring a civil suit in the ct., has a sufficient 
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interest. to 
the remov 


the parish church of the parish of which he is a : 


oner. 

_ (3) The curate in charge of a parish in which the 
incumbent was non-resident introduced into the 
ish without lawful authority two crucifixes, 
one a movable crucifix of brass about cighteen 
inches high placed on a Tabernacle for the Reserved 
Sacrament standing on the lctable in the chancel 
of the church, & the other a crucifix three feet in 
height affixed to the north wall of the church by the 
side of & slightly above the level of the pulpit ; 


& during his tenure of office, from about 1880 to ' post 


1894, there were in the church, besides these 
crucifixes & Tabernacle, a censer & the Stations 
of the Cross; incense was used in the church, «. 
during the Communion Service the wine was mixed 
with water. Between 1894 & 1898 a succeeding 


en Re eee: 


~—e 


curate, the crucifixes & Tabernacle still remaining - 


in the church, introduced there a picture of the 
Virgin Mary, & the next year a shrine to the 
Virgin Mary called an ‘ Altar of Repose,” & a 
statue of the Madonna & Child; & services were 
conducted in the church in which the crucifixes 
were used by the minister & members of the 
congregation for superstitious purposes. <After- 


wards an application was made by three parish- | 
1 


ioners for a faculty to authorise 


bent. & churchwardens appeared as opponents, 


& prayed for a confirmatory faculty for the | 


retention of the crucifixes. 

It. appeared that several 
& many of the parishioners 
& protested against the introduction & retention 


e removal of ; 
the crucifixes out. of the church, & the incum- | 


vast churchwardens | 
iad disapproved of, 


of the crucifixes, & that in 1898 another curate | 


in charge had been appointed, whilst there was 
no evidence that during the time he had been the 
officiating minister the crucifixes had been used 
superstitiously. 

t further appeared that before the hearing of 
the suit the ° 
ment had been removed out of the church:- - 


J, 
{ 
| 
' 
‘ 
i 
‘ 
{ 
| 


abernacle for the Reserved Sacra- | 


Heid: the ct. must refuse the prayer for a con- ; 


firmatory faculty, & issue a faculty directing & 
authorising the churchwardens as officers of the 


ordinary to remove the crucifixes out of the church, | 


because-—first, they were cither in’ themsclves 
iiegal church ornaments or illegal architectural 
decorations; &, secondly, if not in themselves 
illegal as church ornaments or architectural 


decorations, they were—having regard to the facts - 
that they were introduced into the church for . 
superstitious purposes, & were so used for nearly © 
twenty vcars, & might be so used again, & had . 


been a cause of offence to several churchwardens 


& parishioners, some of whom, though supporting 


a resolution of vestry against the petitioners, did 
not thereby express any opinion for their retention 
—articles & things the retention of which in the 
church it would be an unwise exercise of the 
discretion of the ct. to authorise. 

(4) Semble: a Tabernacle for the reception of 


~ = 


the Reserved Sacrament is not a lawful church | 


ornament.—-KENSIT v. ST. ETHELBURGA, BISUOPs- 


GATE WITHIN (HEcror), [1900] P. 80; 15 T. L. R. | 


549. 

Annotations :— As to (1) & (3) Folild. Davey v. Hinde, {19061) 
P. 95. Refd. He St. Anselm, Pinner, (1901) P. 

Davey v. Hinde, 903} P. 221; Re St. Luke's, Southpo 


(1920), 36 T. L. K. 733. 48 to (4) Davey v. Hinde, 
{1901] P. 95; Gore-Booth v. Manchester, Hp. (1920), 
89 ls. J. K. B. 1123. 

2893. jJ—There is no legislation 











in force, either secular or ecclesiastical, which 
forbids crucifixes, but the ct. ought not to allow 


— 
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- 
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| 
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romote a cause of faculty to obtain | the erection of a crucifix if improper practices 
of unlawful church ornaments out of are likely to ensue.—FIELD v. OMMANNEY (1920), 


36 T, J le Rn. 605. 
Annotation -—Refd. Re St. Luko‘'s, Southport (1920), 36 
T. Iu. R. 733. 


2894. By pulpit—Whether permissible.)— 
DAVEY v. HINDE, No. 2768, ante. 

2895. ; Pern a v. 
BROOK OVERSEERS, No. 1115, ante. 

2896. ———,.| -—- St. MAGNus THRE 
Martyn, London Bripar (1924), Times, Oct. 22. 

2897. Surmounted by canopy or crown — 
Whether permissible.] —)avey v. LINDE, No. 2908, 





SnIRk- 














a se 





NE. 
2898. ——_—- As war memorial shrine—--Outside 
church ——-Whether permissible.|—Jie Sr. LUKBE'’s, 
SoutTreort, No. 288!), ante. 

2899. -.—— -——.J-—-Ite TENBURY 
Parisn CHouncn, No. 28388, ante. 

——— On chancel screen.| —See Nos. 2859, 2862, 
2871, arte, No. 2900, post, 

----— On Reredos.}-- No. 2812, ante. 


8 ee we tee Ce are oe 


(h} Stations of the Croaa, 


2900. Whether permissible.|. -On the top & in 
the centre of a sereen, stretching across a chureh 
at the entrance to the chancel, was placed a figure 
of Our Saviour on the Cross, in full relief, & about 
eighteen inches long, facing the congregation, A 
row of candies at distances of about a foot apart 
ran along the top of the sereen, & were continued 
up the central portion, which was raised, the last 
candles coming close up to the crucifix on either 
side :-- Held: in a proceeding under’ Public 
Worship Regulation Act, 1871 (ec. 85) (1). as it 
was not proved that the candles were used for 
other than lighting purposes, their position & the 
manner in which they were used, did not con- 
stitute a ceremonial observance, & were not, 
therefore, illegal; (2) the figure, being in danger 
of becoming the object. of superstitious reverence, 
must be removed from the cross. (3) Semble : 
the set of delineations used in’ Roman Catholic 
churches, & commonly called “ Stations of thea 
Cross & Passion,’ are decorations forbidden 
by law in churches of the Chureh of Hngland. 
(4) In cases under the Public Worship Regulation 
Act, 1874 (c. 85), where questions of law & fact 
are involved, the ef. will hear two counsel on cach 
side, & one counsel in reply. | 

(5) 1t is unlawful for the minister in the Church 
of England to consecrate or receive the sacrament 
when there are fess than three communicants 
besides himseclf.- Chirron ov. Ripspane (1876), 
IPD. 3163 35 n. T2432 5 415.1. 703 on appeal, 
sub nom. RipSDALE v. Crixron (1877), 2 2. D. 
276, P.O. 

Annotationa :—~-Aa to (1) Consd. Re St. Anselin, Pinner, [1901] 

P. 202; ste St. Luko’s, Southport (120), 36 ‘fT. L. it. 733. 

. Read ». Lincoln, Bp. {i802} A. C. 644; St. John 
the Baptist, Tlnberhill (Vicar, ete.) v. St. John tho 

Baptist, Timbcrhil) (Hectorn, etec.), (1805) BP. 71. 

(2) Distd. Hughes vo. Edwards (1577), 2 1, D. S361, e 
RR. ». London (1889), 23 Q. B.D. 414; &t. John tho 
Baptist. Tinberhlll (Vicar, ote.) ». St, John the Baptist, 
Timberhil! (Rectors, ete.), (1895) P. 71; St. John, Pendle- 
bury (Vicar, etc.) v. St. John, Pendlebury (Parinhioncers), 
18395) 2.1783 Harsham, Suffolk (Rector, etc.) 9. Barsham 

uffelk (Parishioners), (1696! P. 256: Great, Barditeld 


(Vienr) v. All having Interest, [1897] BP. 185; Jte St. 
Mark's, Marylebone Road, St. Mark's if fear) v. St. Mark's 
(Parishioners), (1498] BP. 114; 2te St. Anselin, Pinner, 
1901} P. 202. Apid. ree (Vicar) ov. All havi 
butenus. (1905!) b. 111. Markham v. Shirebrou 
Overseers, {1906) BP. 239; Re Tenbury Parish Church 
(1934), 36 T. J. H. 148; He St. Luke's, Southport (1926), 
36T LH. 733. Reid. ite St. Lawrence, Pittington (1880), 
6 -. D. 1315 RR. ve. London, Bp. (No. 2) (1890), 63 L. 'T. 
K19: Alleroft cv. Londen, Bp. & St. Paul's (Dean & 
Chapter), Lighton r. London, Bp. & St. Vanl’s (Dean & 
Chapter) (1591), 61 L. J. : %. 62; Richmond { fear) &. 
et. Matthias, Richmond (Chapelwardens) v. All Persons 
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Sect. 1.—Divine service gencrally: Sub-sect. 4, B. 
(h), (i), (7)s (he), (2), (mm), (n) & (0)-] 
- . 70; Christ. Church, 

Haling, iT900) 8: 368"; OE John the Evengelist, Clevedon 

Ned & Churchwardens) r. All having Interest, (1909) 

». 6; St. Paul, Bow Common (Vicar & Churchwardens) 
7. St. Paul, Bow Common (Inhabitants), (1900) P. 245 ; 
St. Paul, Bow Common (1912), 28 T. L. H..584; Fe St. 

Paul's, Carlisle, [1919] P. 134. Aa to (3) Consd. Re St. 

Mark’s, Marylebone Road, St. Mark’s (Vicar) v. St. 

Mark's (Parishioners), [1898] P. 114; Markham v. Shire- 

brook Overseers, |1906) P. 239. Reld. Davey v. Hinde, 

11903) P. 221. Generally, Mentd. Combe v. Edwards 

(1877), 22. D. 354; Howard v. Bodington (1877), 2 P. D. 

203; Hudson v. Tooth (1877), 2 P. D. 125; Serjeant v. 

Dale (1879), 43 J. P. 220; Combe v. De la Bere (1881) 

6 PP. 2. 1573; Heywood v. Manchester, Hp. (1884), 1% 

Q. 1B. J). 404; The Vera Cruz (No, 2) (1884), 9 P. D. 96; 

Tooth v. Power, (1891) A. C. 284; He Robinson, Wright v. 

Tugwell, [1897] 1 Ch. 85; Fowke v. Berington, [1914] 

2 Ch. 308; Gore-Bootbh v. Manchester, Bp. (1920), 89 

L. J. K. B. 1123. 

2901. -———.]—- Ite Str. Mank’s, MARYLEBONE 
Roap, St. MARK’S (VICAR) v. ST. MARK’S (PARISH- 
IONERS), No. 2786, arte. 

2902, ——.]-—DAVEY v. LIINDE, No. 2768, anfe. 

2903. -----.|—-The opponents in a cause of 
faculty instituted in the Consistory Ct. of Chichester 
for the purpose of obtaining a faculty for the 
removal from a parish church in the diocese of 
Chichester of certain ornaments & articles of 
church furniture objected to as illegal, after 
denying in their answer that the promoter was a 
parishioner or resident inhabitant of the parish, 
& submitting that he had therefore no intcrest 
cognisable by the ct., alleged therein that. before 
any decison or final determination of the suit the 
Bishop of Chichester should be first consulted & 
his consent. had, & earnestly craved his judgment. 
in the premises, & complained & supplicated 
that the bishop should examine & determine 
the cause in his own proper person. The Chan- 
cellor of the diocese heard the cause sitting alone, 
the bishop not. being present, &, petitioner having 
objected to the pagan being consulted, deter- 
mined it, delivering judgment without consulting 
the bishop, holding that. petitioner had a sufficient 
interest to promote the suit, & dealing with the 
merits of the case. Subsequently, a writ of 
prohibition having issued prohibiting the Chan- 
ceHlor from proceeding with the cause until he had 
consulted the Bishop & obtained his consent to 
hear, decide & determine the suit, the bishop 
authorised the Chancellor to hear, decide & 
determine the suit. Thereupon a second hearing 
of the suit. took place before the Chancellor ;— the 
pleadings filed & the evidence taken on the former 
proceedings being treated as filed & taken anew, 
& additional oral evidence being given both on the 
question of interest & on the merits ; the substance 
of the evidence on the question of interest being 
that the parish church was a new parish church 
within a separate ecclesiastical parish formed 
under New Parishes Act, 1856 (c¢. 101); that 
ae at the date of his petition, & thence- 

orth during the proceedings in the suit, was a 
weekly tenant of a six-roomed house in this ecclesi- 
astical parish, five rooms in which he underlet, 
keeping in his own occupation one room into which 
he occasionally went, but where he had never 
slept; that the house had been taken by him for 
the sole purpose of giving him a locus standi to 
bring the suit; & that he was entered in the rate- 
book of the civil parish out of which the ecclesi- 
astical parish had been formed from before the 
commencement. of the suit up to the time of the 
hearing, & had paid all rates due & payable by 
him during that period :—Held: (1) petitioner 








had a sufficient interest to entitle him to promote . 


the suit. 


ECCLESIASTICAL Law. 


Held, aiso, a faculty must issue authorising the 
premier to remove from the parish church the 
ollowing ornamente & articles of church furniture 
objected to as illegal: (2) fourteen Stations of 
the Cross hanging on the walls of the church ; 
(3) three confessional boxes; (4) all the crucifixes 
in the church with any canopy or crown over any 
of them; (5) the tabernacle on or over the com- 
munion table in the chancel & the lamp burning 
before it; (6) the tabernacle on or over the com- 
munion table in the side chapel used for the 
reservation of the sacrament & the light burning 
before it; (7) two movable holy water stoups ; 
(8) the image of the Good Shepherd on a pedestal 
at the west end of the church, & the candles on 
each side of it & the lighted Jamp in front of it; 
(9) the image of the Virgin Mary on a pedestal 
against the chancel screen, & the candles on each 
side of it & the vases of flowers, & the lighted blue 
lamp in front of it & the curtain & canopy or 
crown or star over it; (10) the images of the 
Sacred Jleart & St. Joseph on either side of the 
communion table in the side chapel.— DAVEY vr. 
LINDE, [1903] P. 221. 


Annotation -—As to (4) Refd. Fte St. Luke's, Southport 
(1920), 36 T. L. R. 733. 


2904. .|— MARKHAM tv. SHIREBROOK OVEK- 
SEERS, No. 1115, ante. 
See, also, No. 2891, post. 


(i) Jmages. 

2905. General rule.|—SrT. JOHN, PENDLEBURY 
(Vicar, ETC.) v. ST. JON, PENDLEBURY (PARISH- 
IONERS), No. 2845, ante. 

2906. ---—.|~—-The task of the Ecclesiastical 
Judge when asked to sanction the introduction 
of an image into a church is not the simple one of 
applying an inflexible rule of exclusion, but he has 
to consider whether if he grants the faculty there 
is or is not, in the circumstances of the particular 
case, a danger, &, if so, what degree of danger, of 
the image being used for purposes condemned by 
the 22nd Article (Sir LEwIs DIBDIN).—ST. Maa- 
NUS THE MARTYR, LONDON BRIDGE (19241), Times, 
Oct. 22. 

2907. Ceremonial use-—Whether permissible.]|— 
ELPHINSTONE 1, PURCHAS, No. 275], ante. 

2908. The Good Shepherd—At west end of 
church—With candles & lamp—Whether per- 
missible.|-— DAVEY v. HinnkF, No. 2768, ante 

2 











909. -——— —--.J—DAVEY v. LINDE, 
No. 2903, anie. 
2910. — -—— By chancel arch—As architectural 


decoration.|—-MARKHAM v. SHIREBROOK OVER- 
SEERS, No. L115, ane. 

2911. The Sacred Heart—Beside communion 
table in side chapel—Whether permissible.|— DAVEY 
v. HINDE, No. 2768, ante. 

2912. o]—DAVEY v. HINDE, No. 
2903, ante. 

2013. Our Saviour in act of blessing—Whether 
ermissible—Representation of historical event.}— 
he vicar & churchwardens of a parish church 

applied for a faculty to authorise them to remove 
the organ of the church from the east end of the 
north aisle to another position in the church ; 
to separate the end of the north aisle from which 
the organ was so proposed to be removed by a 
screen from the rest of the church; to decorate 
the portion of the church within the proposed 
screen in conformity with the decoration of the 
rest of the church, &, with that view, to place at 
the east end of the north aisle a figure of Our 
Saviour represented as standing & in the act of 
blessing, the figure to be sculptured in stone in 
high relief, under life size, about five feet high, & 











Part VI.—Pusiic WorsHIP AND CHURCH MINISTRATIONS. 


surrounded by a frame in which were to be repre- 
sentations of angels, & the whole to be supported 
on a single stone pedestal springing from the floor 
of the church. 

The application was not. opposed, & a faculty 
was ted as prayed, the ordinary being of 


gran 
opinion that the alteration of the position of the 


organ would be an improvement for the parish, 
that the rest of the alterations were desirable & 
advantageous, & that the proposed figure might 


| 
1 
l 


me ee 


be lawfully erected as a representation of an | 


historical event set up for the purpose of decoration 
only.—#He Curnist CHURCH, Eating, [1906] P. 289. 

2914. The Virgin Mary— Against chancel screen 
—With candles, flower & lamp—-Whether per- 
missible.|—DAVEY ¢. HINDE, No. 2768, ante. 

2915. ——  -.] DAVEY vv, HINDE, 
No. 2903, aadle. 

2916. The Virgin & Child-- Probability of venera- 
tion. |— ST. MaGnvse THE Martyr, Lonpon BripdkE 
(1024), Tames, Oct. 22. 





2917. St. Joseph—-Beside Communion Table in | 


side chapel-—-Whether permissible.| ---Davey rv. 
HINDE, No. 2708, avte. 

2918. ---, -Daviey ev. dinner, Na. 
2003, ante. 

Images on chancel screen. ' 1. ws. 
(Jf), ante. 

Images on reredos.’ --See Nos. 185, 2830, 2812, 
anile. 


Se eee ee - 


Nee Sub-sect. 


(yg) Tubles of the Ten Commandments, Lord's 
Prayer and Creed. 

2919. Position -At east end of nave.: 
t. WESTERTON, No. 2762, ante. 

920. ——- —-- - Each side of chancel screen - 
ib as Sufficient.;— LippeLL vr. BEAL, Now 1125, 
ante. 

2921. —---- Removal to west end of church. 
The ct. granted a faculty for the removal of the 
Ten Commandments from =a reredos which was 
about. to be placed at the east end of on 
church, & the placing of them in the west. end, it 
being impossible to place them at) the cast. end 
without removing certain monuments which were 
there already, & the west end being the place 


-LIDDELL 


woo ee 


= ee Oe + eee 


where they could be most conveniently seen & | 


read.—StT. GILES'’S. CIUIPPLEGATE = (EQO]), 


T. L. R. 672. 


2922. Concealment--By curtains - Whether per- , : 
| WARDENS) ¢. ST. JOWN'S, MAIGATE (PANRISHIONICRS), 


missible.|—Jie St. Matck'’s, MARYLEBONE HKoAap, 


17 
‘ 


Sr. MARK'S (Vican) ¢. ST. MARK'S (PARISHIONERS), | 


No. 2786, ante. 
2923. ———- By dossal- Whether permissible., 
ST. ANDREW'S, LIAVERSTOCK-HIELL, No. 27814, ale. 


(k) Holy Water Slowupes. 
2924. Whether permissible. - Davey rv. Hino, 
No. 276%, ante. 
2925. -——— Movabie stoup. - 
No. 2908, anle. 


Daviey rv. HINbDE, 


(1) Confessional Borca. 
2926. Whether permissible.:-- Davey v. HINDE, 


No. 2768, ante. 
J—DAVEY vt. HINDE, No. 2003, ante. 





(m) Screens, Choir Stalls, and Side Chapels. 

2928. Screen — Whether permissible — Screen 
separating south transept from body of church.: -- 
Braprorp ¢«. Fry, No. 3784, anfe. 

2029. -——— -—-— Screens across aisles... Sr. 
JOHN THE Barrist, TIMBERHILE (VICAR, ETC.) t. 
St. JOHN THE BAPTist, TIMBERHILL (HECTORS, 
ETC.), No. 2861, anfe. 

J. VOL. x)X. 


449 


2080, ——— ———. Choir screen.]|—StT. JOHN THE 
Baptist, TIMBERHILI, (VICAR, ETC.) v. ST. JOHN 
THE Baprist, TIMBERHILL (RECTORS, ETC.), No. 
2861, ante. 

Chancel screen.]—See Sub-sect. 4, B. (f ), 
annie. 


2981. Cholr stalls--& screen—Whether per- 
missible.|—St. JOHN THE Baptist, ‘TIMBERHILL 
(VicAR, ETC.) t. Sr. JOHN THE Baptist, TIMBER. 
HILL (ReEcTonrs, EtTc.), No. 2861, ale. 





. 20382. —--— Position of.)—IeNpDON DPAnisil 
Ciuunrcn, No. 2872, ante. 
2933. -—-- - Removal to make way for procession 


of clergy.|- -ST. ANDREW's, HLAVERSTOCK-LIILL, No. 
2TSt, ante. 

2034. Side chapels--- Whether permissible— 
Separated from body of church.|—/ic St. PAaur’s, 
WILTON PLACE, No. 2826, ante. 

eo Oo JST. ANDREW'S, HAVER- 
STOCK-HILL, No. 27814, ante. 

2936. -- -- Portion of aisle.) -— lacull 
granted authorising the fitting up of a small 
portion of the north aisle of a church with a Holy 

‘able & prayer & reading desks, such portion of the 
aisle to be used as a side chapel.— St. Paut’s, 
Brenrronp (1000), 25 T. L. HR. 228. 

2937. - ——.|/--Si’. MARGARET'S TOXTETIL PARK, 
No. 2824, ante. 

-—-— Communion Table in.|—Sce Sub-sect. 1, LB. 
(4) iii., ante. 


we ee 


(un) Lights. 
On Communion Table.! —Sec Nos. 2762, 2st, 
2814, ante. 
On retable.|---See Nos. 2812, 2815, ate. 
On chancel screen.!.- Sce No. 2900, cule. 
Before images.| - Sce Nos. 2768, 2008, ane. 
Before tabernacle for reservation of sacrament.} — 


| See Nos. 2768, 2003, ante. 


Held each side of gospeller.'. See No. 2812, ante. 


(0) Other Ornaments. 
2038. Paintings of the Apostles -.- Isolated 
figures.| --CocKkieE or. TALLENTS (10814), cited in 
I. ROA AL & E., at pp. 330, 375. 


Annotations :---Consd. Phillpotts re. Boyd cis75), 1.8. 62. 
455. BReld. dée St. Luke's, Southport (29z0), 36 T. 1. RR, 


Whether 
JOHN'S, 


Tab. 
2939 Organs 
mental. Sr. 


necessary or orna- 
MARGATE (CHURCH- 


No. 1749, ante. 

2940. .-- - Discretion of ordinary.; - The ordinary 
isto judge whether the circumstances of the parish 
offer an objection to the erection of an organs the 
parish is to decide on any expenses to be incurred. 
A faculty continning the erection of an organ binds 
the parish to nothing prospectively, & a clause 


/ providing against future expenses falling on the 


we ewe ee 


parish need not be inserted.--JAY ev. Wiper 
(1330), 3 Hag. Kee. 43 162 BR. 1061, 
elunitalion 3 4.L. 0. Coe. Dundas, (1908) PL 1, 

2941. Coloured coverings for sacramental vessels 
---Whether permissible.| —A clergyman has no 
right to make alterations in the interior of his 
church without a faculty first being obtained, or 


‘ at least the private sanction of the bishop or arch- 


| deacon. 


Coloured coverings for sacramental 
veasela, a movable shelf or super altar, & yglase 
jugs containing water to be used at the administra- 


tion of the sacrament, will be ordered to be re- 
! noved.-- EVANS r. KINGSFORD (1566), 31 J. P. 179. 


eee 


2042. Glass ju of water for sacrament-- 
Whether permissible.|---EVANS v. Kinusronp, No. 
2041, ante. 

See, alao, Nos. 36, 2815, anle. 
“a 
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Sect. 3.—Holy Communion: Sub-sects. 1, 2 & 3.) 


a ne ee ee — re 


(6) the doctrine that adoration is due to the | ae ante. 


consecrated clements is contrary to law, & has 
been condemned (A/artin v. Machonochic, No. 2948, 
ante); the Church of Kingland has forbidden all 
acts of adoration to the sacrament, understanding 
by that the consecrated elements: she has been 
careful to exclude any act of adoration on the part 
of the minister, at or after the consecration of the 
elements, & to explain the posture of kneeling 
prescribed by the Kubric: Article 28 lays down 
that ‘the Sacrament of the Lord’s Supper was 
not by Christ’s ordinance reserved, carried about, 
lifted up, or worshipped.” In Article 25 it is 
affirmed that ‘‘ the Sacraments were not: ordained 
by Christ to be gazed upon, or to be carricd about, 
but that we should duly use them.” 

(7) ln the absence of a charge of any outward 
act of adoration, a gencral charge :—Held: in 
the circumstances, not sufficient to support a 
penal proceeding. 

(8) ‘The successive alterations & omissions in 
the Book of Common Prayer, by which words or 
passages, inculcating particular doctrines, or 
assuming a belief in them, have been struck out, 
are evidence that the Church has ceased to afflimn 
those doctrines 3) but the effeet of such changes, 
when they stand alone, is that it) ceases to be 
unlawful to contradict such doctrines, & not 
that it, becomes unlawful to maintain them. 

(9) Though it has been the practice of the 
Arches Ct... on the remission of arts. directed on 
appeal to be reformed as .o a particular charge, 
for the judge himself to reform the arts. by 
striking out. such parts of the arts. asx he conceives 
to be within the original decree appealed from & 
contrmed, notwithstanding objections made by 
the promoter of the cause, such practices, as 
tending to create delay, if not. a miscarriage of 
justice, if the judge should erroneously strike out 
parts not affected by the Order in Council, ought 
to be discontinued, & before an appeal from any 
decree directing the reformation of arts. is per- 
fected, the actual reformation which appears 
to the judge to be required should be made by 
him & appear on the face of the decree that the 
very passages directed to be omitted may be 
brought under the judgment of the Ct. of Appeal. 

(10) It is not the part of the (Ct. of Arches nor 
of the Judicial Committee to usurp the functions 
of a synod or ¢ouneil. Their duty is to ascertain 
whether statements are so far repugnant to or 
contradictory of the language on the arts. & 
fortnularies, construed in their plain meaning, 
that they should require judicial condemnation.— 
SHEPPARD t. BENNETT (SECOND APPEAL) (1871), 
Lh 4 PC. 871s 1 Moo. PLC. OC. N.S. 140; 
Bro. Kee. Rep. 200; 41 1. J. Ecel. 2s 26 L. TT. 
N23; BOF. 2.420; 20 W. R. 8043 17 E.R. 470, 
PC. 3 affg. (1870), L. R.A. & E167, 


Q. } 


23 Q. 4H. R. vr. Canterbury, Archbp., (1002) 
2 K. B. $03. 


ae a ee are ee ee ee ee oe 
— ee. - eee ee en —. et SD ES eS 
ee ee re ee ere eee: ~— we eee - ~ So Re ng en ID, — 


2088. Number of communicants-—At least three.} . 


——CLIFTON t. RIDSDALE, No. 2000, ante. 
2089. Bread & wine—Pure wheaten bread— 


Whether wafers or wafer bread permissible.}— 
HEBBERT tv. PURCHAS, No. 36, ante. 


No. 1145, ante. 
2991. ~——-——.]—MARTIN t. MACKONO- 
CHIE (SECOND Surr), No. 2815, ante. ; 
2092. Wine mixed with water—-Whether 


co aaaaiaa —-MARTIN t. MACKONOCTIE, No. 2048, 
ante, 











nnmtaions Sherbet Mentd. f. rv. London, Bp. (1888), : WIx, 


ECCLESIASTICAL Law. 





—— ——-.|—_HEBBERT v. PURCHAS, 








. ——.|— READ v. LINCOLN (BP.), 
No. 1146, ante. 

See, also, No. 2941, ante. 

2995. Substitution of water for wine— 
Whether permissible.|—-BEDDOE v. HAWKES 
(1888), 4 T. L. R. 315. 


a Provision by parish.}|—See Nos. 1038, 1039, 
ante. 


Ornaments of the Communion Table.|—Sce 
Sect. 1, sub-sect. 4, 3. (b) ii., ante. 

Vestments.|—Sce Sect. 1, sub-secct. 4, C.,.ante. 

2996. Offertory — Disposal of.}] — MARSON 
UNMACK, No. 44), ante. 








Uv. 


SUB-SECT. 2.—RITES AND CEREMONIES. 


2997. Position of minister—At north side or end 
of table-—-During service generally.|—JI1EBBERT 
v. PuRcCHAS, No. 36, ante. 

2998. —— ——,]—READ v. LINCOLN (BP.), 
a 1146, ante. 











During consecration.]— Hrn- 
BER?’ v. PURCHUAS, No. 30, ante. 

See, also, Nos. 27868, 2788, 2872, ante. 

3000. --—— --—— Whether facing south or east.] 
— HEBBERT vv. Purcuas, No. 36, ante. 


3001. -—— ---— Communicants able to see 
bread broken. — Hennert rv. PucrcHAs, No. 36, 
ante. 

3002. ——-- --— —— .J—RIDSDALE v. CLIFTON, 
No. 1145, ante. 

3003. ——- -——  ———.|—-SERJEANT v. DAL, 
No. 2065, ante. 

3004. —-- . ---- —--~ & cup taken.!. - Hesprrr 
v. PurRcHAS, No. 36, anle. 

3005. —-- -—- —— ——.: — RIDSDALE v. 








CLIFTON, No. 1115, ante. 
3 





——.]—(1) It is unlawful 
for the minister to stand during the prayer of 
consecration in the Communion Service so that 
the manual acts of breaking the bread & taking the 
cup into his hand are not visible to the people. 

(2) The making of the sign of the cross in 
giving the absolution & in giving the benediction 
in the Communion Service is unlawful.—lLkap v. 
LINCOLN (Bp.), [1801] P. 9; 64 L. T. 149; 7 
TL. R. Sls affd., [1882] A. C. 644, PLC. 
Annotations >—As to (1) Refd. Hendon Parish Church (1912), 

28 T. L. R. 438. Generally, Mentd. St. Paul, Camden 


Square (1897), 14 T. L. R. 156; Assheton-Smith vr Owen 
(1905), 94 L. T. 42: Wimbledon (Vicar & Churchwardens) 


t. Eden, Re St. Mark's, Wimbledon, [1908] P. 167; 
Fowke v. Berington, {1014) 2 Ch. 308; Gore-Booth +. 
Manchester, Bp., {1920} 2 K. B. 412; Commonwealth 


Shipping Ropresentative rt. Peninsular & Oriental Branch 
Servioe, [1923) A. C. 191. 


3007. Reading the gospel—Lights held each side 
of gospeller—Whether permissible.|——SUMNER v. 
o. 2812, ante. 

8008. Attitude of minister—‘‘ Standing before 
the table.’"|——MARTIN r. MACKONOCHIE, No. 2048, 
ante. 





a 
- ——— Kneeling during prayer of conse- 
cration — Whether  permissible.|-—— ManrrTin  v, 
MACKONOCHIE, No. 2048, anfe. 
10. ——- What constitutes kneeling.|/— 


Nt. MACKONOCHIE, No. 2814, ante. 
2990. ——- -—-—— ——.]— RipsDALE rv. CLIFTON, ey . : 
} 





3011. After consecration—‘‘ All meekly 
kneeling.”"}—-MARTIN tv. MACKONOCHIE, No. 2948, 


ante. 


$012. ——— Obeisance during consecration— 
Whether permissible.}—MarTIN vt. MACKONOCHIE, 
No. 3017, post. 

3013. Singing the Agnus Dei—Whether per- 


Part VI.—Pusiic WorsHIpP 


Prayer Book; & the term “ ornaments ” is con- 
fined to those articles; (9) though there may be 
articles not expressly mentioned in the rubric 
the use of which would not be restrained, they must. 
be articles which are consistent with, & subsidiary 
to, the services ; as an organ for singing, a credence 
table from which to take the sacramental bread 
& wine, cushions, hassocks, etc. 

According to this rubric. the following practices 
are unlawful: (10) the elevation during or after 
the prayer of consecration of the paten & cup; 
(11) the using of incense in the ee ination of the 
Holy Communion ; (12) the mixing of water with 
the wine used in the administration of the Holy 
Communion. 

(13) Semble: the words “' all meekly kneeling "' 
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2049, ——.J—Hesaertr v. Purcuas, No. 36, 
ane, 

2950. Tippets.)—-ELPrHinstoNne v. Purcuas, No. 
2751, ante. 

2951. Stole.}—Exriunstons uv. Purcuas, No. 
2751, ante. 

2952. ——.]- —CoMBE v. EDWARDs, No. 2957, 


post. 


2953. Dalmatic.]-—ELPHINSTONE v. PURCHAS, No. 
2751, ante. 
2954. Maniple.] —HLrninsronn v. Purcias, Now 
T51, ante. 
2955. —--—.} -COMBE No. 207, 
post, 

2956. Chasuble & alb.|--- IeBBERT vr. PURCTIAN, 


” 


ts LkvWaARbs, 


: No. 36, conde. 


in the rubric following the prayer of consecration, | 


refer to the celebrant, as well as to the people. 

(14) The terms " rite" & “ ceremony ” as used 
in the Prayer Book are terms of ecclesiastical & 
ritual art, & are to be construed with reference to 
their use in the works of writers on ritual, unless 
they receive a different meaning from a comparison 
of other passages or parts in the Prayer Book or 
statute in which they are found. here is a legal 
distinction between a rite & a ceremony 3) a rite 
consists in services expressed in words ; a ceremony 
in gestures or acts preceding, accompanying or 
following the utterance of those words. — MARTIN 
® MACKONOCHIE (1868), L. KR. 2 PL oC. 3865305 
Moo. P.C. CL N.S. 5005) Brow Kee. Rep. 103 50 388 
L. J. Keel, 1s 19. TT. 50335 383 0. BP. 853) 17 
W. R. 1873; 16 E.R. 603, P.O. 3 varying, S.C. 
sub nom. MARTIN v. MACKONOCHIE, FLAMANK t, 
Simpson, L. R. 2 AL & BB. 1165 subsequent pro- 
ceedings, sub nom. MARTIN v. MACKONOCHES (TSO), 
L. RS BP. CC. a2, 409, PLC. 


alnnotations : -.te to (1) Consd. Hebbert r. Purechan (1871), 
2h S.C. 605: Ridsdale rc, Clifton (9877), 2 PLD. 278. 
Refd. Martin +. Mackonochie (1860), L. R. 3 1 
Hoywood_t. Manchester, ip. (IX84), 12 Q. HS. OD. 
.{s to (2) Refd. Martin v. Mackonochie (1860), DL. Ro 3 Pe. 
j2,  .ts to (3) Apld. oe . Purchas (187), 
J. RO 3 AL & EF, 66. 
Appeal) (IS72), LL. KR. & BP. ©. 87d. 
Sumner 7. Wix (iS70), L. bm. & AL & bk. oN; 
Camden Square (1807), 147. . KR. so, Pot. 
r. Mackonochic (1869), Bb. Ro. 38 PoC. 625) Elphinstone ev. 
Purehas (1870), L. Ro. 3 AL & BE. 665 Heywood rv. Man- 
chester, Bp. (1884), 32 Q. B.D), 4085 Read or. Lineoin, 
Bp., JI892) A. C. 4's Gore-Booth ro Manchester, Uy}., 
.ta to (5) Consd. Sumner ro Wik 
.& BF. os: St. Paul, Camden Square 
(1397), 14 T. LR. 85, 156. Befd. Kiphinstone er. Purchas 
(A870), La R. 3 A. & EB, 6650 Clifton ec. Ridsdale (1974), 
1b. oP. 316; Read v. Libeoln, Bp., {PS92] AL CL Od. 
vix to (6) Befd. Boyd vr. Phillpotts (is70), LD. Ro 4 AL & EK. 
2907. .de lo i) Elphinstone or. Purchas (PST), 
LL. R38 AL & KB. 66s) White co Bowron (1875), L. RR. 4 
A. & K. 207; Kensit r. St. Ethelburga, Hishopsgate 
Within (Reetor), (1900) PLS0. isto 0s) Refd. Elphinstone 
t. Purchas (1870), LD. 3 A. A&A BK. 66; White vr. Bowron 
(in73), I. RO 4 A. & BE. 207; Cifton vr. Ridsdale (1S76), 
1P.D. 316; Kensits. St. Ethelburga, Bean reitnts Witolu 
(Reetor), (1900) BP. 805) Davey c. Hinde, [1003] DP. 222 ; 
st. Paul, Bow Common (Vicar & Churchwardens) rr. 
Same (Inhabitants), {1909} Bb. 2415;  Gore-Booth or. 
Manchester, Bp., (1920) 2 K. B. 412. .ts to (9) Reld. 
Elphinstone ro Purchas (1470), L. Ro 3 A. & EB. 66 0 Mt. 
Paul, Bow Common (Viear & Churchwardens) r. same 
(Inhabitants), [1900] P. 245. .18 to (10) Befd. Martin r. 
Mackonochic (1569), i Ro 3 P.O. 825 Elphinstone ev, 
Purchas (1570), L. 3 A. & KB. 605 Sheppard rr. Bonnett 
(second Appeal) (1872), L. KR. 4 PP. C. 3713 Heywood r. 
Manchester, Bp. (1884), 12 Q. B.D. 404. .t8 lo (IN) 
Gore-Booth co, Manchester, Bp., (1920) 2 K. B. 402. 


‘; c', ae 


.lxn to (4) Consd. 
St. Paul, 


ee ere re Re ee eee 


ee Tr 


»Sheppant e Bennett (Reeond . 


2957. eo} --The incumbent. of a parish chureh 
was charged with wearing, when officiating in 
the Communion Service, certain vestinents called 
respectively a chasuble, alb, amice, maniple & 
stole. At the hearing of the suit) the charge 
was proved, but it) was submitted on behalf of 
deft. that. as the promoter had not) proved the 
* Advertisements of Queen Hlizabeth.” he had 
failed to establish that the vestments were illegal : 
Held: the et. was bound to follow the ruling 
in Ridsdale v. Clifton, No. 2000, ante, & it} was 
unnecessary for the promoter to prove the Adver- 
tisements.-—-CoMBE ¢. EDWARDS (1877), 2 1. 2). 
3543 42 J.P. 100, 
ae > Refd. R.or. London, Bp. (1880), 23 Q. BOP. 


qoee: ——.|-—RipspaLE vr. Chirron, No. 1145, 
(hele, 

Alas Tunicle.| - [Lepper oe PURcuAS, No. 36, 
HE. 

2960. Amice, maniple & stole.; 
KDWARDS, No. 2027, ante. 

2961. Cope -In cathedral & collegiate churches. | 

Hesperr ve. Purcuas, No. $6, cate. 

2962. Surplice --Service other than Holy Com- 
munion.} -lHeaperr v. Purcuas, No. 386, ante. 

2983. Black gown when preaching.| A testa- 
trix bequeathed £1,500 towards the endowment 
of a church, provided certain conditions were 


COMBE 2. 


- carried out in every particular, & under this stipula- 


abiding condition,” 


tion alone was her exor, empowered to pay it. 
One of the conditions called by the tostatrix an 
was “that the black gown 
shall De worn in the pulpit, undess there shall be 
any alteration in the law rendering it, illegal.” 
The fund being in ct. ino an action to administer 
the estate of the testatrix : Meld: the condition 
was a continuing condition, so as to entitle the 
Incumbent of the church to the ineome of the 


. fund from time to Gime so long as he performed the 


‘yvown in preaching being sanctioned b 


Reféd. Elphinstone cv. Purchas (1470), L. RH. 3 A. & E. 68. , 


4a to (12) Elphinstone ¢. Purchas (1870), 1. 1. 3 
A. &E 


b. C. 605; Heywood v.. Manchester, Hp. (iss4), 12 
Q. B.D. 404. Generally, Mentd. kc p. Edwards (1575), 
29,7. 529: Martin r, Mackonochie (Second Sit) (1874), 
L. RH. 4 A. & EB. 279: Parnell vr. Roughton (1574), Lb. 2. 6 
v. Mackonochie (1879), 49 L. J. Q. B95 Re or. Oxford, 
Bp. (1879), 4 Y B.D. 525; Martin rv. Mackonochie 
(1882), 31 W. Roi: Marshall ¢. Graham, Bel) e. Graham, 
(1907) 2 K. B. 112. 


PC. 46; Hudson vr. Tooth (1877), 2 P.O. 1255 Martin | 


Hebbert c. Purchas (1571), lL. 1 3 


condition, Tt was not illegal for a clergyiman of 
the Church of England to wear a black gown in 
the pulpit when preaching, the legality of the black 
the con- 
tinuous usage of centuries, uncontrolled by positive 
law or judicial decision. --/ic Ropinson, Witunr 

bp. TVGWELL, [JSUT] 1 Ch. 653 664. 5. Ch. 07s 76 

L.'1.0535 OLS. P18; 49 WR ISBELL. i. 

723 4D Sol. Jo. 06, C. A. 

Aandationa: -Retd. He Church Patronage Trust, Laurlo o. 
A.-G, (1908), 73 OL. JI. Ch. 7125 He lWwbinson, Wright ov, 
Tugwell, (1923) 2 Ch. $32. 
2984. Biretta.) —Hessenr No. 

36, ante. 

2965. -- --.; -It is unlawful for the clergyman 
to wear a biretta while officiating in church, in 
entering to perform the communion service, & on 
leaving the church at. its conclusion. It is unlaw- 
ful for the clergyman to stand while breaking 
the bread & taking the cup in his hand in such a 


aga 2 
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Sect. HUTUOTE AU 


(6) the doctrine that adoration is due to the 
consecrated clements is contrary to law, & has 
been condemned (A/artin v. Machonochic, No. 2948, 
ante); the Church of Iéngland has forbidden all 
acts of adoration to the sacrament, understanding 
by that the consecrated elements: she has been 
éacctal to exclude any act of adoration on the part 
of the minister, at or after the consecration of the 
elements, & to explain the posture of kneeling 
prescribed by the Rubric: Article 28 lays dawn 
that “the Sacrament of the Lord’s Supper was 
not by Christ's ordinance reserved, carried about, 
lifted up, ot worshipped.” In Article 25 it is 
affirmed that ‘‘ the Sacraments were not ordained 
by Christ to be gazed upon, or to be carried about, 
but that we should duly use them.” 

(7) In the absence of a charge of any outward 
act of adoration, ao gencral charge :—Held: in 
the circumstances, not sufficient to support a 
penal proceeding. 

($) The successive alterations & omissions in 
the Book of Common Prayer, by which words or 
PARHARCH, inc ulcating particular doctrines, or 
assuming a belief in them, have been struck out, 
are evidence that the Church has ceased to aflirmn 
those doctrines; but. the effeet of such changes, 
when they stand alone, is that. it) ceases to be 
unlawful to contradict. such doetrines, & not 
that it) becomes unlawful to maintain them. 

(9) Though it has been the practice of the 
Arches Ct.. on the remission of arts. directed on 
appeal to be reformed as .o a particular charge, 
for the judge himself to reform the arts. by 
striking out such parts of the arts. ax he conceives 
to be within the original decree appealed from & 
coniirmed, notwithstanding objections made by 
the promoter of the cause, such practices, as 
tending to create delay, if not. a miscarriage of 
justice, if the judge should errone ously strike out 
parts not affected by the Order in Council, ought 
to be discontinued, & before an appeal from any 
decree directing the reformation of arts. is per- 
fected, the actual reformation which appears 
to the judge to be required shod be made by 
him & appear on the face of the decree that the 
very passages directed to be omitted may be 
brought under the judgment of the Ct. of Appeal. 

(10) It is not the part of the (C(t. of Arches nor 
of the Judicial Committee to usurp the functions 
of a synod or ¢ouneil. Their duty is to ascertain 
whether statements are so far re ugnant to or 
contradictory of the language of the arts. «& 
formularies, construed in their plain aicnain 
that they should require judicial condemnation.— 
SHEPPARD t. KENNETT (SECOND APPEAL) (1871), 
LR. 4 PC. 871s Moo PLC. OC. N.S. 1403 
Bro. Kee. Rep. 200; 41 L. J. Ecel. 23) 26 L. TT. 
923; 367.12. 420; 20 W. R. 804; 17 E.R. 470, 
PC. 3 affg. (1870), L. R. 3 A. : Ki. 167, 

Annotations ~—-Generally, Mentd. T. 
aad re dD. d145 Roe. reer ee ees Archbp., [1902] 


2088. peaziber of communicants--—At least three.]} 
—CLIFTON 0. HIDSDALE, No. 2900, ante. 


2089. Bread & wine—Pure wheaten bread— 


3.—Holy Communion: Sub-sects. 1, 2 & 3.) 


a — a ee 
so imine. lars tains —_ . - cu ee a ee ES ES CT eS NS et a mate ———a 
ae - ee en te ee ree - a 


London, Bp. (1888), 


ECCLESIASTICAL LAW. 


2993. 
| No. 36, ante. 

2904. 
No. 1146, ante. 

See, also, No. 2941, ante. 

2995. Substitution of water for wine— 
Whether permissible.]|-BEDDOE v. HAWKES 
(1888), 4 T. L. R. 315. 

a Provision by parish.|—See Nos. 1038, 1039, 
a é. 


Ornaments of the Communion Table.|]—<Scc 
Sect. 1, sub-sect. 4, B. (b) ii., ante. 

Vestments.]—Sce Sect. 1, sub-sect. 4, C.,.ante. 

2996. Offertory — Disposal of.| — MARSON 
UNMACK, No. 443, ante. 





—— ———..|—_-HEBBERT v. PURCHAS, 








——,.]—READ v. LINCOLN (BP.), 








v. 


 ] 


and 


Sup-sectT. 2.—RITES AND CEREMONIES. 


2997. Position of minister—At north side or end 
of table—-During service generally.]|—HEBBERT 
v. PurRcHAS, No. 36, ante. 

2998. ——- —-—- ———-.]—- READ v. LINCOLN (Br.), 
ot 146, ante. 








During consecration.|— Hrn- 
BERT vt. PURCHAS, No. 3u, ante. 

See, also, Nos. 2786, ¢ 2788, 2872, ante. 

3000. Whether facing south or east.| 
—HEBBERT v. PuRCcuAS, No. 36, ante. 


arene ee 





3001. -—— ---— Communicants able to see 
bread broken. — Hiennert vr. PurcHAs, No. 36, 
ante. 

3002. ——-- ---—— ——— .J—RIDSDALE v. CLIFION, 
No. 1145, ante. 

3003. ——- -—— ———.] —-SERJEANT vv. DAL, 
No. 2065, ante. 

3004. —-- . ---- —--- & cup taken.!. -Hesprnr 
v. PurRcHAS, No. 36, aule. 

3005. —-—- -—- —— ——.: — RIDSDALE ev. 
CLIFTON, No. 1115, ante. 

3006. ——.]—(1) It is unlawful 











for the minister to stand during the prayer of 
consecration in the Communion Service so that 
the manual acts of breaking the bread & taking the 
cup into his hand are not visible to the people. 

(2) The making of the sign of the cross in 
giving the absolution & in giving the benediction 
in the Communion Service - unlawful.—RkrapD v. 
LINCOLN (Bp.), [1801] P. 9; 64 L. T. 140; 7 
T.L. R. 813 affd., [1882] A. C. 644, PLC. 
Annotations As lo (1) Refd. Hendon Parish Chureh (1912), 

28 T. L. BR. — Ceneraliy, Mentd. St. Paul, Camden 

Square Nal ), 14 T. L. R. 156; Assheton-Smith vr Owen 

(1905), 94 L. T. 42: W imbledon Viear & Churchwardens) 

vt. Kden, Ke St. ‘Mark’ 4, W Aur jedon, [1908] P. 167; 

Fowke v. Berington, [1914] 2 Ch. 308 | Gore-Booth t. 

Manchester, Bp., (1920) 2 K. B. 412; Commonwealth 


Shipping Lie rela cin rv. Peninsular & Oriental Branch 
Service, [1923] A. C. 191. 


3007. Reading the gospel—Lights held each side 
of ar sang Ftd a permissible.]——-SUMNER v. 
WIXx, 2812, ante 

8008. Attitude of minister—‘‘ Standing before 
the table.*’|—MARTIN r. SACRE ONC HE: No. 2048, 


" ante. 


o- 


Whether wafers or wafer bread permissible.)— 


HEBBERT vv. PuRCHAS, No. 36, ante. 





2990. ——- -—— ——.]— RipsDALE rv. CLIFTON, 
No. 1145, ante. 
2991. —_——— -]— MARTIN t. MACKONO- 


ova Daub Sturr), No. 2815, ante. 





permasibie —MARTIN vt. MACKONOCTIE, No. 
ante 


2048, 


3009. ——- Kneeling during prayer of conse- 
cration — Whether 


permissible.|-— MARTIN v. 


MACKONOCHIE, No. 2048, ante. 
3010. What constitutes Parra —_ 





' MARTIN t. MACKONOCHIE, No. 2814, 


— 


3011. After consecration—‘ All mee 
kneeling.”’}—-MARTIN vt. MACKONOCHIE, No. 2948, 





ante. 


Wine mixed with water—-Whether 


$8012. ——— Obelsance during consecration— 
Whether permissible.)—-MARTIN t. MACKONOCHIE, 


. No. 8017, 


3018. singing the Agnus Del—Whether per- 


Part VI.—Pusiic WorsHie AND CHURCH MINISTRATIONS. 


missible.|—MARTIN tv. MACKONOCHIE (SECOND 





——- 


Surt), No. 2815, ante. 

8014. Seen ery -|-— READ v. LINCOLN (Bp.), 
No. 1146, ante. 

3015. Ringing Sanctus  bell—Whether per. . 


missible.|—St. JOHN THE EVANGELIST, CLEVEDON | 


(VicaR & CHURCHWARDENS) v. ALL HAVING 
INTEREST, No. 2883, ante. 
See, also, No. 1115, ante. 
Ceremonial mixing of wine with water.]—<Svre 
Nos. 6, 2948, ante. 
3016. Elevation of the 
permissible.|— MARTIN v. MACKONOCHIB, No. 2018, 


ante, 


elements—-Whether . 


3017. ---— -—— Elevation of wafer without | 


paten.}|—Motion against resp., the perpetual 
curate of the parish of A., Holborn, for dis- 
obedience to a monition founded upon an Ord. 
in Council, which ordered him, amongst other 
things, to abstain for the future * from the eleva- 
tion of the cup & paten, during the administration 
of the Holy Communion, & from kneeling & 
prostrating himself before the consecrated ele- 
ments during the prayer of consecration: "’ in 
that he knowingly & habitually sanctioned the 
elevation of the cup & paten above the head of 
the officiating clergyman in the prayer of conse- 
cration, & knowingly & habitually sanctioned 
kneeling & prostration during the prayer of 
consecration. It appeared that the ordinary 
course pursued in the administration of the Holy 
Communion in resp.’s church was for the ofliciating 
clergyman, on reaching the words of institution 
in the prayer of consecration, to drop his voice so 
as to be nearly inaudible ; that he then clevated, 
not the paten, but a large wafer bread, & replacing 
it upon the Communion Table, bowed his head down 
towards the table, & remained some seconds in 
that. position ; that he then clevated the cup so 
that the rim was some inches above his head, & 
replacing it on the table bowed as before, after 
which the administration of the clements com- 
menced :---Held : 


(1) such elevation of the wafer : 


was equivalent to an clevation of the paten, the ' 
elevation which is unlawful being that of the | 


consecrated bread itself, & not the paten in which 
it is placed; (2) the bowing of the head in the 


manner described as the prayer of consecration, : 


though without bending the knee, was a prostration 
before the consecrated clements, whereof the 
sanctioning was a disobedience of the monition, 
& the Ord. in Council for such disobedience to 
the monition. 

Resp. was ordered to be suspended from the 
discharge of all clerical duties & offices & the 


months. 
Semble: as art. 28 of the Articles of Religion 


prohibits all elevation of the clements, by declaring, | 


that ‘‘ The Sacrament of the Lord's Supper was 
not by Christ’s Ordinance reserved, carried about, 


lifted up, or worshipped ; ’’ it is not necessary to . granted by the first proviso to the sect. to any 


article & describe a particular elevation during 
the prayer of consecration, but sufficient to state 
& prove that such elevation occurred during the 
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8019. Washing sacred vessels at end of service— 
& drinking water—Whether permissible.]—READ 
v. LINCOLN (Bpe.), No. 1146, anie. 

Reservation of the Sacrament.]—<Sce Nos. 1147, 
2883, 2974, 2075, ante. 

3020. Making sign of cross—At absolution.|— 
READ v. LINCOLN (Bp.), No. 3006, ante. 

3021. —---- At benediction.] —REap v. LINCOLN 
(Be.), No. 3006, ante. 


Sub-srer. 3.—REFUSAL TO ADMINISTER. 


3022. Cause of action.!-—HtnLey v. Burstow 
(1666), 1 Keb. 947; 83 E.R. 1335. 

3023. Right of minister to refuse—-To ‘‘ notorious 
evil liver ’’. --What constitutes.|—.J ENKINS v. COOK, 
No. 1047, ante. 

8024. ——~—- Marriage with deceased wife’s 
sister—After Deceased Wife’s Sister’s Marriage 
Act, 1907 (c. 47.)]—-Lay members of the Church of 
England who have been baptised & confirmed & 
between whom a marriage legalised by the above 
Act has been solemnised are not: cither by reason 
of such marriage or by their afterwards living 
together as husband & wife, open & notorious 
evil livers within the rubric in the Communion 
Service, & neither the solemnisation of their 
marriage nor their subsequent cohabitation justi- 
fies the incumbent of the parish in which the 
parties reside in repelling them from the sacrament 
of the Lord’s Supper. 

A domiciled Englishman who had gone through 
the form of marriage with his deceased wife's 
sister, a domiciled Englishwoman, in a Presby- 
terian church in Canada, after the passing of 
the Colonial Marriages (Deceased Wife's Sister) 
Act, 1906, but. before the above Act) had come 
into force, & after the marriage had returned to 
reside in Enyland applied, after the coming into 
force of the lust-mentioned Act, to the incumbent 
of the parish in which he was residing together 
with his wife, that, they being both members of 
the Church of England, & having been baptised 
& confirmed, should be admitted to the sacrament 
of the Holy Communion. The incumbent repelled 
the applicant & his wife from the [Loly Communion, 
& on their promotion «a criminal suit by letters of 
request was thereupon instituted against the 
incumbent. :- Meld: the promoters bad been 
legally repelled from the Holy Communion, & 
the incumbent must be ndimonished for having 
so repelled them & must refrain from similar acts 
in the future. —BANistEn ov. Toompson, [1908] 








execution thereof, for the space of three calendar — 1, 3625 2b 1. 2. SUT. 


-_— wr — 


3025. -— - -- -.|—~Seet. 1 of the 
above Act validates a marriage between a man 
& his deceased wife's sister for all purposes, 
whether the marriage is contracted within or 
without the realm, & whether before or after the 
date of the passing of the Act. Tho immunity 


‘clergyman of the Church of England from an 
' guilt, penalty, or censure, whether civil or ecclesi- 


administration of the Holy Communion.-—MARTIN | 


RK. 3 P. C. 4093 7 


v. MACKONOCHIE (1870), L. 
40 I. J. Eecl. 13 24 


Moo. P. C. C. N. 8S. 239; 


1. T. 204; 35 J.P. 421; 19 W. R. 545; 17 E.R. | 


91, P. C.3 previous proceedings (1868), L. R. 2 
P. C. 365, P. C.; (1869), L. R. 3 P. CG. 52, P. C. 


Annotations :—Generally, Mentd. Mackonochte v. Penzance 
(1881), 6 App. Cas. 424; Heywood ¢c. Manchester, Kp. 
(1884), 53 I. a qQ. B. 196. 


astical, for anything done or omitted to be done 
by him in the performance of the duties of his 
office, to which suit, penalty, or censure he would 
not have been Jiable if the Act had not been 
passed, is limited to the subject-matter of the 
enacting clause & relates to matters connected 
with the solemnisation of the marriage. Since 


' the passing of the Act marriage with a deceased 


3018. ———- ——— At any time during administra. | 


tion.|— MARTIN vt. MACKONOCHIE, No. 3017, ante. 


wife's sister is not a lawful cause within | [esdw. 6, 
ce. 1, 8. 8, for repelling the parties to the marriage 
from Holy Cemmunion. Where, therefore, the 
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Sect. 3.—Holy Communion: Sub-sects. 1, 2 & 3.] 
(6) the doctrine that adoration is due to the 
consecrated elements is contrary to law, & has 
been condemned (A/aurlin v. Machonochie, No. 2948, 
ante); the Church of England has forbidden all 
acts of adoration to the sacrament, understanding 
by that the consecrated clements: she has becn 
careful to exclude any act of adoration on the h pa 
of the minister, at or after the consecration of the 
clements, & to explain the posture of kneeling 
prescribed by the Rubric: Article 28 lays down 
that “the Sacrament of the Lord’s Supper was 
not by Christ’s ordinance reserved, carried about, 
lifted up, or worshipped.” In Article 25 it is 
affirmed that ‘“‘ the Sacraments were not ordained 
by Christ to be gazed upon, or to be carricd about, 
but that we should duly use them.” 

(7) In the absence of a charge of any outward 
act of adoration, a general charge :—Held: in 
the circumstances, not sufficient to support a 
penal proceeding. 

(8) The successive alterations & omissions in 
the Book of Common Prayer, by which words or 
passages, inculcating particular doctrines, or 
assuming a belief in them, have been struck out, 
are evidence that the Church has ceased to affirm 
those doctrines ; but the effect of such changes, 
when they stand alone, ix that it) ceases to be 
unlawful to contradict such doctrines, & not 
that, it, becomes unlawful to maintain them. 

(9) Though it} has been the practice of the 
Arches Ct., on the remissicn of arts. directed on 
appeal to be reformed as to a particular charge, 
for the judge himself to reform the arts. by 
striking out such parts of the arts. as he conceives 
to be within the original decree appealed from & 
confirmed, notwithstanding objections made by 
the promoter of the cause, such practices, as 
tending to create delay, if not. a miscarriage of 
justice, if the judge should erroneously strike out, 
parts not affected by the Order in Council, ought 
to be discontinued, & before an appeal from any 
decree directing the reformation of arts. is per- 
fected, the actual reformation which appears 
to the judge to be required should be made by 
him & appear on the face of the decree that the 
very passages directed to be omitted may be 
brought. under the judgment of the Ct. of Appeal. 

(10) It in not the part of the C(t. of Arches nor 
of the Judicial Committee to usurp the functions 
of a synod or council. Their duty is to ascertain 
whether statements are so far repugnant to or 
contradictory of the language of the arts. & 
formularies, construed in their plain meaning, 
that. they should require judicial condemnation.— 
SHEPPARD v. KENNETT (SECOND APPEAL) (1871), 
lL Ro 4 PLC. 873 0 Moo PLC. CL N.S. 1493 
Bro. Eee. Rep. 200; 41 1. J. Eecl. 13 26 1. T. 
923 ; 3067. P. 420; 20 W. R. 804; 17 BE. R. 470, 
riC.; affg. (1870), L. R.3 A. & EB. 107, 


-_ asenis cm AAT 8 
- -<- Pane Se, A a ~ - 
—_ om, Mee re ttre ee ee ee aa ee eee a 


ee) 


: Of gospeller— 


Annotations —Cenerally, Mentd. R. rv. London, Bp. (1888), — 


v8 Q. B. D. 4 

2 K. B, 403, 

2988. Number of communicants:--——At least three.| 
-—CLIFTON v. RipspDALH, No. 2800, ante. 

2989. Bread & wine—Pure wheaten bread— 
Whether wafers or wafer bread permissible.)/— 
HERBERT ¢. PuRCHAS, No. 36, ante. 


43) Ro oe. Canterbury, Archbp., (1902) 








2990. ———.J——RmpspaLeE t. CLIFTON, | 
No. 1145, ante. 
2001. ——— ~—~—.|—-MARTIN tv. MACKONO- 





cHige (“SECOND Svit), No. 2815, ante. 

2002. ———- Wine mixed with water—-Whether 
Se v. MacKonocuikz, No. 2948, 
ante, 


tee oe -_—e 


eee — oe = _ 


ECCLESIASTICAL LAW. 





2993. —— ——.]—JIEBBERT v. PURCHAS, 
No. 36, ante. 
29904. eJ—RXEAD v. LINCOLN (BP.), 











No. 1146, ante. 

See, also, No. 2941, ante. 

2995. ——- Substitution of water for wine— 
Whether permissible.|—-BEDDOE v. HAWKES 
(1888), 4 T. L. R. 315. 

Provision by parish.]|—See Nos. 1038, 1039, 
ante. 


Ornaments of the Communion Table.]—Src 
Sect. 1, sub-sect. 4, 13. (6) ii., ante. 

Vestments.|— See Sect. 1, sub-sect. 4, C.,-ante. 

2996. Offertory — Disposal of.) —- MARSON 
Unmack, No. 441, ante. 





v. 


SUB-SECT, 2.—RITES AND CEREMONIES. 


2997. Position of minister—At north side or end 
of table—-During service generally.|—HEBBERT 
v. Purcnas, No. 36, ante. 


2998. ——— ——-~— ———.]}—- READ v. LINCOLN (BP.), 
No. 1146, ante. 
2999. - —--- During consecration.]|—Hkn- 





BER?’ v. PurcHAR, No. 36, ante. 

See, also, Nos. 2786, 2788, 2872, ante. 

8000. -—— Whether facing south or east.] 
—]IEBRERT v. PurCcuaAS, No. 36, ante. 

3001. Communicants able to see 
bread broken. — Hiebserr «. PuvRcHas., No. 0, 








ee ee ee 





3002. -——- - -— —— .J—JtIDSDALE v. CLIFTON, 
No. 1145, ante. 
003. —— --— -——.]—SERJEANT v. DALE, 
No. 2905, ante. 
04. ---- - ---—---~—- & cup taken,)-—Urrpenr 
v. PurcHas, No. 36, ante. 
3005, ——- --- mem ee} --- RIDSDALE rr. 
Cnuirron, No. 1145, ante. 
3006. ——- ——-..J—(1) It is unlawful 








for the minister to stand during the prayer of 
consecration in the Communion Service so that 
the manual acts of breaking the bread & taking the 
cup into his hand are not visible to the people. 

(2) The making of the sign of the cross in 
giving the absolution & in giving the benediction 
in the Communion Service 1s unlawful.— ReaD v. 
LINCOLN (Bp.), (1891] P. 9; 64 L. T. 140; 7 
T. L. R. 813 affd., [1892] A. C. 644, PLC. 
Annotations :-—.48 to (1) Reid. Hendon Parish Church (1912), 


v8 T. L. R. 438. Generally, Mentd. St. Paul, Camden 
ues (1897), 14 T. L. R. 156; Assheton-Smith vo Owen 
(1 
1 







05), #4 L. 1.423: Wimbledon (Vicar & Churchwardens) 

Eden, ste St. Mark's, Wimbledon, [1908] P. 167; 
Fowkeo v. Berington, (1014) 2 Ch. 308; Gore-Booth rf. 
Manchester, Bp., (1920}] 2 K. B. 412; Commonwealth 
Shipping Representative rc. Peninsular & Orlental Branch 
Service, (1923] A. C. 191. 


3007. Reading the gospel— Lights held each side 
hether permissible.|——SuMNER v. 
Wx, No. 2812, ante. 

3008. Attitude of minister—‘‘ Standing before 
the table.’?"]}—MARTIN vr. MACKONOCHIE, No. 2948, 
anle, . 

3009. ——— Kneeling during jrayer of conse- 
cration —- Whether  permissible.|-—— MARTIN _ v. 
MACKONOCHIE, No. 2948, anfe. 

3010. —— What constitutes kneeling.|— 
MARTIN t. MACKONOCHIE, No. 2814, ante. 








3011. consecration—‘‘ All meekly 

| kneeling.’*)|—-MARTIN v. MACKONOCHIE, No. 2948, 
ante. 

$012. ———_ Obeisance during consecration— 


Whether permissible.}—MArTIN vt. MACKONOCHIE, 
No. 3017, post. 
3018. Singing the Agnus Del—Whether per- 


Part VI.—Pusiic WorsnHIP 


missible.|—-MARTIN v. 
Surr), No. 2815, ante. 

3014. -|—--READ v. 
No. 1146, ante. 

$015. Sanctus bell—Whether 
missible.|—St. JOHN THE EVANGELIST, CLEVEDON 
(VicaAaR & CHURCHWARDENS) v. ALL HAVING 
INTEREST, No. 2883, ante. 

See, also, No. 1115, ante. 

Ceremonial mixing of wine with water.}|—wSce 
Nos. 6, 2048, ante. 

3016. Elevation of the 
ee een vt. MACKONOCHIE, No, 2018, 
ante. 

3017. -—— -———. Elevation of wafer without 
paten.|—Motion against resp., the perpetual! 
curate of the parish of <A., Holborn, for dis- 
obedience to a monition founded upon an Ord. 
in Council, which ordered him, amongst other 
things, to abstain for the future * from the eleva- 
tion of the cup & paten, during the administration 
of the Holy Communion, & from knecling & 
prostrating himself before the consecrated ele- 
nents during the prayer of consecration: in 
that he knowingly & habitually sanctioned the 
clevation of the cup & paten above the head of 
the officiating clergyman in the prayer of conse- 
cration, & knowingly & habitually sanctioned 
kneeling & prostration during the prayer of 
consecration. It appeared that the ordinary 
course pursued in the administration of the Holy 
(‘ommunion in resp.’s church was for the ofliciating 
clergyman, on reaching the words of institution 
in the prayer of consecration, to drop his voice 80 
as to be nearly inaudible ; that he then elevated, 
not the paten, but a large wafer bread, & replacing 
it. upon the Communion Table, bowed his head down 
towards the table, & remained some seconds in 
that position; that he then elevated the cup so 
that the rim was some inches above his head, & 
replacing it on the table bowed as before, after 
which the administration of the elements com- 
menced :—Held: (1) such clevation of the wafer 
was equivalent to an elevation of the paten, the 
elevation which is unlawful being that of the 
consecrated bread itself, & not the paten in which 
it is placed; (2) the bowing of the head in the 
manner described as the prayer of consecration, 
though without bending the knee, was a prostration 
before the consecrated elements, whereof the 


(SECOND 
(BP.), 


MACKONOCHIE 


LINCOLN 








AND CHURCH MINISTRATIONS. 


per- | 


455 


8019. Washing sacred vessels at end of service— 
& drinking water—Whether permissible.]—READ 
v. LINCOLN (Bp.), No. 1146, ante. 

Reservation af the Sacrament.]—Sce Nos. 1147, 
2883, 2974, 2075, ante. 

8020. Making sign of cross—At absolution.|/— 
READ v. LINCOLN (Bp.), No. 3006, ante. 

——- At benediction.]—Reav v. LINCOLN 


: 30 e 
(Br.), No. 3006, ante. 


elements— Whether | 


——-. re ew ee es. 


sanctioning was a disobedience of the monition, . 
& the Ord. in Council for such disobedience to | 


the monition. 

Resp. was ordered tu be suspended from the 
discharge of all clerical dutics & offices & the 
execution thereof, for the space of three calendar 
months. 


SUB-SECT. 3.—REFUSAL TO ADMINISTER. 


3022. Cause of action.|—-HENILEY v. BuRSTOW 
(1666), 1 Keb. 947; 83 kh. R. 1335. 

3023. Right of minister to refuse—-To ‘‘ notorious 
evil liver °*---What constitutes.]— JENKINS v. Cook, 
No. 1047, ante. 

3024. Marriage with deceased wife’s 
sister-—-After Deceased Wife’s Sister’s Marriage 
Act, 1907 (c. 47.)]—-lLay members of the Church of 
England who have been baptised & conflrmed & 
between whom a marriage legalised by the above 
Act has been solemnised are not. cither by reason 
of such marriage or by their afterwards living 
together as husband & wife, open & notorious 
evil livers within the rubric in the Communion 
Service, & neither the solemnisation of their 
marriage nor their subsequent cohabitation justi- 
fies the incumbent of the parish in which the 
parties reside in repelling them from the sacrament 
of the Lord's Supper. 

A domiciled Knglishman who had gone through 
the form of marriage with his deceased wife's 
sister, a domiciled Inglishwoman, in a Presby- 
terian church in Canada, after the passing of 
the Colonial Marriages (Deccased Wife's Sister) 
Act, 1906, but before the above Act. had come 
into force, & after the marriage had returned to 
reside in England applied, after the coming into 
force Of the last-mentioned Act, to the incumbent 
of the parish in which he was residing together 
with his wife, that, they being both members of 
the Church of England, & having been baptised 
& confirmed, should be admitted to the sacrament 
of the Holy Communion. The incumbent repelled 
the applicant & his wife from the LLloly Communion, 
& on their promotion a criminal suit by lettors of 
request’ was thereupon instituted against the 
incumbent :- Meld: the promoters bad been 
legally repelled from the Holy Communion, & 
the incumbent must be admonished for having 
so repelled them & must refrain from similar acts 
in the future. -BANISTER oOo. THOMPSON, [1908] 








2 823 29 TS Lt. Sel. 


Semble: as art. 28 of the Articles of Religion ° 


prohibits all elevation of the elements, by declaring, 
that ‘‘ The Sacrament of the Lord’s Supper was 
not by Christ’s Ordinance reserved, carri 
lifted up, or worshipped ;’ it is not necessary to 


about, : 


article & describe a particular clevation during | 


the prayer of consecration, but suflicient to state 
& prove that such elevation occurred during the 
administration of the Holy Communion.—-MARTIN 
v. MACKONOCHIE (1870), L. HR. 3 P. ©. 4095 7 
Moo. P. C. C. N. 8S. 230; 40 1. J. Eecl. 1; 24 
L. T. 204; 35 J. P. 421; 109 W. R. 545; 17 BLK. 
91, P. C.3 previous proceedinas (1868), IL. KH. 2 
P. C. 365, P. C.; (1869), L. RK. 4 P.O. 52, PLC. 


Annolulions :—CGenerally, Mentd. Mackonochic vr. Penzance 


(1881), 6 App. Cas. 424; Heywood r. Manchester, Hp. 
(1884), 53 L. J. Q. B. 196. 
3s. —- At any time during administra- 


tion.}—MARTIN v. MACKONOCHIE, No. 5017, azite. 





3025. --- - — =-~-=}---Sect, 1 of the 
vhbove Act validates a marriage between a man 
& his deceased wife's sister for all purposes, 
whether the marriage is contracted within or 
without the realin, & whether before or after the 
date of the passing of the Act. The immunity 
granted by the first proviso to the acct. to any 
clergyman of the Chureh of England from an 
suit, penalty, or censure, whether civil or ecclesi- 
astical, fur anything done or omitted to be done 
by him in the performance of the duties of his 
office, to which suit, penalty, or censure he would 
not have been liable if the Act had not been 
passed, is limited to the subject-matter of the 
enacting clause & relates to matters connected 
with the solemnisation of the marriage. Since 
the passing of the Act marriage with a deceased 
wife's sister is not a lawful cause within 1 Kdw. 6, 
ec. 1, 8. 8, for repelling the parties to the marriage 
from Holy Cemmunion. Where, therefore, the 


ey onm e 


456 


Sect. 3.—Holy Communion: Sub-sect. 3. 
5&6. Part VII. Sect. 1.) 


Arches Ct. of Canterbury admonished a clergy- 
man, who, since the passing of the Act, had 
repelled the oe ei to such a marriage from Holy 
Communion by reason of their marriage & cohabi- 
tation, to refrain from so repelling them in future : 
—Held: a writ of prohibition ought not to be 
granted to restrain the Arches Ct. from proceeding 
further in the matter of the monition.—THOMPSON 
®. DrBpin, [1912] A. C. 533; 81 L. J. K. B. 918 ; 
107 I. T. 66; 28 T. L. R. 490; 56 Sol. Jo. 647, 


Sects, 4 ’ 


Il. L.; affy. S. C. sub nom. R. v. DIBDIN, [1910] 
P. 567, C. A. 
3026. ——-— Depraver of Book of Common 


Prayer—-What constitutes.) — JENKINS v. CUOK, 
No. 1047, ane. 

3027. .—-— For occasional attendance at non- 
ae poeneer —SWAYNE t, BENSON (1889), 


vee ss oe 


Sicr. 4.---HOLY MATRIMONY. 


Formalities of legal marriage.|---See HUSBAND & ° 


WIFE. 
Unlawful solemnisation of marriage.) — Sce 
Part V., Sect. 13, sub-sect. 3, B., ante. 


3028. Refusal to marry- -Where licence issued . 


---Pending inquiry --Suspicion of fraud.|—ARGAR 

vw. HoLpsworti, No. 2716, ante. 

3029. ---——-. -—--- Knowledge of misstatement in 
licence.|-- Ewing +. WHEATL OY (1814), 2 Hag. 
Con. 175; 161 I. R. 706. 

Annotations :-- Mentd. Clowes ¢. Clowes (1842), 2 Notes of 
Cases, 23) Roe. Chapman (1849), T. & M. 00; Moss ¢, 
Moss, (1807) DP. 263, 

3030. - -—- ----- Whether action lles.| --In an 
action against the rector of a parish for refusing to 
soOlemnise a marriage between pltf. & M., by licence, 


the declaration set: forth the licence duly obtained | 


for that: purpose, & alleged, that. it became & was 
the duty of deft., upon notice of the licence, to 
solemnise the marriage when thereunto requested, 
& then averred notice of the licence. & a request 
by plitf. to solemnise the marriage, without 
stating any request by M. or that the request. of 
pitf. was made with her consent or on her behalf ; — 
Held: (1) declaration was insufficient. 


(2) Que: whether an action will lie against the - 


rector or Viear of a parish for refusing to solemnise 


Ww marriage between two persons in pursuance of | 


a licence directed fo him for that. purpose.- - 


Davis tv. Black (1841), 1 Q. B. 900; 1 Gal. & 
Dav. 482; 10 J. J. Q. B. 3383 6 Jur 55; 


118 BK. 1. 1876. 

Annotations :--~.18 fo (1) Consd. Titchmarsh vr. Chapman 
(1844), 1 Rob. Koel. 175.) Geacrally, Mentd. Holford v. 
fankinson (1844), 5 Q. 13. S84. 


3031. --—— Whether justified-—Where parties | 


have not received sacrament.)-— (1) Where a man & 
woman, notice of whose intended marriage had 
been published at the Board of Guardians, called 


at the private house of the clergyman of a chapel | 


in the district. at nine o‘clock in the evening, &, 
showing him the superintendent. registrar's cer- 
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tificate, requested him to appoint a time for their 
marriage, when the clergyman declared he would 
marry them when they had expressed a desire to 
be confirmed, & not till then :—Held: this was 
nO proper tender of the parties for marriage, nor 
a legal demand of marriage, & the cle n was 
not liable to an indictment for his refusal at such 
time & place. 

(2) Qu.: is a clergyman justified in refusing 
to marry parties who have not received the 
sacrament, nor have expressed a desire to be 
confirmed ?—R. v. JAMES (1850), 3 Car. & Kir. 
167; 2 Den.1; T. & M. 300; 19L. J. M. C0. 179; 
15 L. T. O. S. 262; 14 J. P. 389; 14 Jur. 940; 
4 Cox, C. C. 217, C. C. R. 

80382. —-— -———- Where parties have expressed 
no desire for confirmation.]— R. v. JAMES, No. 
3031, ante. 

3038. -——- —-— Demand at improper time & 
place.|—Rt. v. JAMES, No. 3031, ante. 

~-— As ground for indictment.|—See CRIMINAL 








: Law, Vol. XV., p. 745, No. 8039. 


Fees for marriage.|---See Part VIT., Sect. 10, C., 
2081. 

Registration of marriage.|--—Sce REGISTRATION 
oF Brrrns, MARRIAGES & DEATHS. 


ee ee eee 


Sect. 5.—CHURCHING OF WOMEN. 


3034. Custom to come velled.| -— SHIrpEN rt. 
ReEDMAN (NORWICH, CHANCELTOR) (1622), Palm. 
296; 81 E.R. 1000. 

8035. Customary fee where woman not churched 
- Whether custom good.;- —A custorn that a person 
shall pay the churching fee who is never churched 
is void. --NAYLOR v. ScoT (1729), 1 Barn. K. B. 
159; 2 lal. Raym. 1559; 94 BK. BR. 110. 
af nnotation :—Apid. Patten ¢. Castleman (1753), 1 Lee, 387. 


wee ——— 


SEcT. .—BURIAL. 

Right to burial in church or churchyard.]— 
See BuriA_, Vol. VII., pp. 527 et seq. 

Burial service.|—Sec, generally, Buriat, Vol. 
VII... pp. 530 et seq. 

3036. -—-— Read on unconsecrated ground — 
Whether lawful.|——(1) Where a church has been 
consecrated, whether such consecration be pre- 
sumed from the fact that Divine Services have 
been performed therein for a long period, or has 
actually taken place, the consecration will extend 
to everything which is under the building. 

(2) It is not illegal for a clergyman standing 
on unconsecrated ground to read the burial ser- 
Vice. —RvuGa tv. KINGSMILL (1867), L. R. 1A. & E. 
3435 361. J. Eccl. 17; 310. P. 6443 on appeal 
(1868), L. R. 2 P.C. 50. PLC. 

Annotations :—(icnerally, Refd. Winchester, Bp. v¢. Rugg 
(1868), L. R. 2 A. & FE. 247; Kellett ¢. St. John's, Burs- 
cough Bridge (1916), 32 T. L. R. 571. 

Burial in consecrated ground without service.]-— 
See BURIAL, Vol. VII., p. 535. 

Registration of burial.|—See Buriat, Vol. VITI., 


p. 562. 
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Part Vil_—Property of the Church of England. 


Sect. 1.—-IN GENERAL. 

3037. Where subject to trust---Jurisdiction of 
courts to enforce.) — ‘The jurisdiction of the ct. to 
enforce a trust attaches equally upon ecclesi- 
astical property affected thereby as it) would 


upon lay property similarly circumstanced.—- 
A.-G. v. St. JoHN's Hosprran (1865), 2 De 


G. J. & Sm. 621; 34.1. 5. Ch. 4415 12 L. T. 714; 
. oun N.S. 620; 13 W. R. 055; 46 E.R. 516, 


Annotation -—Mentd. Re Thompson's Settimt. Trusts, 
Thompson rv. Alexander, (1905) 1 Ch. 229. 
3038. Parish property — Evidence of.) —- In 


--- ~ Whether ‘‘ Charity ’’.--Within Charitable 


' ‘Trusts Act, 1853 (c. 137), 8. 66.] -Nee CHARITIES, 


Vol. VEEL, p. 255, No. 166. 

Whether ‘‘charity property ’’—Within 
City of London Parochial Charities Act, 18838 
(c. 36).|--See Cnarities, Vol. VITL, p. 255, Nos. 
107-170. 

3040. —-- - Vesting of.] —Poor Relief Act, 1819 
(c. 12), 8. 17, vests in the churchwardens & over- 
seers of the parish all buildings, lands, & heredita- 
ments belonging to such parish, not merely where 


te a 


: the protits thereof are applicable to the relief of 
‘the poor, but where they are applicable to those 


ejectment. on the demise of the churchwardens & . 


overseers of a parish, laid after the passing of 
Poor Relief Act, 1819 (ce. 12) (sect. 17 of which 
vests all real property belonging to the parish in 
the churchwardens & overseers in succession, as 
& corpn.), the lessors of pltf. proved that deft., 
ever since the passing of the statute, & for many 
years before, had paid rent to the churehwardens 
of the parish for the time being, & that the late 
churchwardens & overseers, who came into office 


purposes for which church rates are levied; & 
that although such buildings, lands, & heredita- 


‘ments had originally been vested in trustees for 
the benefit) of the parish.--Dor d. JACKSON v 


' Hlingy (1830), 10 BL & C. 885; 


after the statute passed, had given him notice - 


to quit. 
Deft. 


therein described as churchwardens of the parish, 


to E., made before the statute, in consideration | 


of the surrender of a former lease: & also a lease 
for a term of years, yet) unexpired, made before 


the statute, by M. & (., described as churchwardens | 


of the parish church, to E.'s personal repre- 
sentative, through whom deft. claimed, in con- 
sideration of the surrender of the lease 
mentioned. In the  last-mentioned lease the 
premises were described as “ belonging ta the 
parish church,” & the rent. was reserved payable 
to" the churchwardens & their successors.’’ 
On a special case, stating these facts : 
the property appeared to be parish property. ~— 
Dok d. Higgs r. Terry (1835), 4 Ad. & El. 274; 
1 Har. & W. 547; 5 Nev. & M. K. B. 5565 8 
neve & M.M.(. 385; 51. 0.M.C. 273 UE. RR. 
é ° 
Annotations :-—-Folld. Doe d. Hobbs rr. Cockell (1836), 4 
Ad. & El. 478, istd. Allason cr. Stark (1438), 8 Ad. & El. 
255, Apia. Rumballa, Munt (1846), & Q. 1. 382. Consd. 
St. Nicholas, Deptford (Churchwardeny) r. Sketehley 
(1847). 8 Q. 304. Apld. Haigh vr. Weet, (1X05) 2 y, 
19, - Doe d. Robinson o. Hird (1845), 1 OL. TT. O. 
58. Mentd. Giraves vr. Colby (1838), 9 Ad. & EL 356. 
3039. —--.  ---- .} -leases by the chureh- 
wardens of A., in which the demised tenement. is 
described as parcel of the lands of the parish church 
of A., & payment. of rent to them, are primd facie 
evidence that the tenement is parish property. 
Nor does it make any difference, that the leases 
are expressed to be made by the churchwardens, 
with the consent & approbation of the vicar & 
the major part of the aldermen & burgesses, & of 
the inhabitants & parishioners, & that the leases 
are indorsed with a memorandum, expresting the 
consent of certain parishioners. whose names are 
subscribed.— DoE d. Hopps v. COCKELL (1836), 
4 Ad. & El. 4783; 111 E.R. $665 ab nom. Dor d. 
Hiucs v. CocKELi, 6 Nev. & M. K. B. 170; 3 
Nev. & M.M.C. 581; 51.3. M.C. 81. 
Annotation :-—Reid. St. Nicholas, Deptford (Churchwardens) 
v. Sketchiey (1847), & Q. B. 304. 


ii. 
s 


ae ee -_ =. - room: - - 


PART VII. SECT. 1. 


Pr. Appointment of truatecs.| — The 
Church of England Act, sect. 4, dus | 
not provide fur the appointment of a 


original 


roduced a lease for vears, by Th & J., | 


first. : 


5 Man. & Ry. 
K. B. 7065; 3 Man. & Ry. M,C. 100; 8 LJ. OW 
S.M.C. 1053; 100 BK. R. O77. 
elanotations :- -Apld. Dow d. Higgs v. Torry (1834), 4 Ad. & 
El. 271. Dbtd. A.-G. «. Lewin (1837), Coop. Pr. Cas. 51, 
istd. Allason 1. Stark (1838), 9 Ad. & Hl 255. Apld. 
Akdorman «. Neate (1830), 4 M. & W. 704, . st. 
Nicholas, Deptford (Churchwardens) t. Sketchley (1847), 
8 YQ. B34. Apld. He Hackney Charities, Avec p. Nicholls 
(1865), 34 L. J. Ch. 160. Befd. kv pp. Annesley (1836), 
2 ¥. & (. Ex. 3505 Re Paddington Charities x 
LJ. N.S. Ch. 445 Doo d. Robinson ». Hird (1843), 
1k. T. OO; 8. 58s) GQouldsworth oo Knights (1843), U1 
M. & W. $37; Rumball 7, Munt (1886), 8 Q. BK. 38235 
Haigh vv, West, (I8d5) 2 Q B.1M. entd. A.-(i. 
° Stephens (1855), |b Jur. N.S. 1039, 


Nee, generally, PooR LAW. 
** Ecclesiastical charity °’ --Within Local Govern- 


‘ment Act, 1894 (c. 73).} -See Cuaritins, Vol. 


VUl., p. S71, No. 1784, 
Church property----Vesting in borough counoll — 


_ Under Local Government Act, 1899 (c. 14) --Un- 


Held: . 


succession of trustees, buf aS 
appuintment of trustecs in th 
of trustees 
elected under sect. 1 of that Act. 
Trustees who purported tu have becn . 


consecrated ortion of burial ground.| --re 
BURIAL, Vol. VIE, p. 551, No. 287. 

3041. Whether subject to jurisdiction of charity 
commissioners -Endowment for minor canons of 
cathedral.}-- An endowment for the minor canons 
of a cathedral church, which is not part of the 
capitular estates, or under the control of or held in 
trust by the dean & chapter, is not an endowment 
of the cathedral church, so as to be exempt from 
the jurisdiction of the Charity Comers. by virtue 
of Charitable Trasts Act, 1853 («. 137), 5. 62, even 
though the income indireetly relieves the capitular 
revenue pro fante from payment of the minor 
canons’ iinimum statutory stipends.  /fe Dop's 
CHARITY, [105] 0 Ch. 4425 74 EL. J. Ch. 2005 
921. T. 2005 55 WLR. SEs 29-7. LW 242. 

3042. Acquisition of right of support against.| — 
The mere fact that support) is) derived from 
property which belongs to an ceclesiastical corpn. 
does not prevent the right of support being acquired 
under Prescription Act, 1832 (ce. 71). --LEMAITRE 
v. Davis (18S}), 19 Ch. DP. 2813 SLE. J. Ch. 173 ; 
46 L. 7.407; 4635. P2324; 30 W. RR. S60. 
Annidalions: -Mentd. Tone rv. Preston (1883), 24 Ch. D. 

739; Shnpson 7, Godmanchoster Corpn. (1495), 641 L. J. 

Ch. 837; Selby r. Whitbread, [1917] 1 K. B. 7346. 

3043. Right to enjoyment of qulet.} ~-Pitfs. 
were the incumbent & trustees of a church situated 
in the non-residential part of a town. Defta., 
the corpn. of the town, erected in close proximity 
to the church an electrical generating & trans- 


appointed under the Charch of England 
Act never had the trust ostate conveyed 
to them :—Hedd: even apart from 
noct. 6 of the Act, such conveyance 
completa their 


for the 
e place | 
nominge or | 


was necessary tt 
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Sect. 1.—In general. Sects. 2 & 3: Sub-sects. 1, ; had caused the chapel to be consecrated as a parish 
2 & 3.) church, & had caused the parson who was chaplain 
forming station, the machinery of which, as pltfs. | Of the charity to be appointed the incumbent, as 
alleged, caused a humming or buzzing sound in | Of @ parish church, & caused a district to be 
the church & certain buildings used in connection | #58igned to it as a parish church under an Ord. in 
therewith, such as seriously to annoy & disturb Council.--A.-G. v. MANCHESTER (BPp.) (1867), 
injunction stele pitfs, were not, because their ys R. ee Sa Sa a ach a al ta 
premises were used as a place of worship, entitled | 4"nolations :—Refd. Sutton v. Bowden, » 518. 
{o anything more than the ordinary at of | Mentd. Tho Parlement Belge (1879), 4 b. D. ido, 
quict in a town; the character of the neighbour- 8049. Under Places of Worship Sites Act, 1873 
hood & the surrounding circumstances must be | (¢- 50)—Settled property—Concurrence of infant 
considered ; the law did not regard trifling incon- | tenant in tall.|—-A father, tenant for life, is the 
veniences, & everything of the sort must be looked | guardian of his infant son, tenant in tail in 
at. from a reasonable point of view; though the | remainder, for the purpose of concurring under the 
sound might cause irritation & annoyance to above Act, in a grant by himself of a site for a 
sensitive persons it did not amount to a legal | church. Semble: the ct. has no power to appoint. 


nuisance, & no injunction ought to be granted.—- | & guardian for the purpose of concurring under the 
HEATH v. Briauron Corpn. (1908), 98 L. T. 718 ; | Act.—Re Satispury (MARQUIS) & ECCLESIASTICAL 
123. P.2256; 247. L. 2. 414. Comrs, (1876), 2 Ch. D. 29; 45 L. J. Ch. 250; 


Gifts to churches, etc.— Whether gift for charil- | 34 L.T.5; 40 J.P. 404; 24 W. R. 380, C. A. 
table purpose.|— Sve Cuaritics, Vol. VIIT., pp. 248 | 3050. Building contract for church—Liability of 
el seq. incumbent—Conhstruction of contract.]—By two 

-~——- Exemptions from restrictions on assur- | contemporaneous building contracts made in 18038 
ances.|— See Cuaniriks, Vol. VILL, pp. 284: between pltf. a builder, of the one part, & C., 
el seq. _ Vicar of the parish of St. P. & A. incumbent of an 

Compulsory acquisition.|—~Sce BurtIAL, Vol. VII., | ecclesiastical district within the parish of the 
pp. 550, 551, Nos. 280-284; Computsory Pur- | other part; after reciting that, under an Act 
CHABE OF LAND, Vol. XI., p. 125, Nos. 158, 159. creating the district, (. or the vicar for the time 

Liability to rates.|— Sve Rares & RATING. being of St. P. in conjunction with A. or the incum- 

Liability to conform to building line.J—-See : bent: for the time being of the district. were to 
TNGHways ¢ METROPOTAS. apply a fund, payable to them bya railway co., 

Liability to conform to building regulations.| in building a church & parsonage for the district ; 
See Mrrroponis ; Pusnic LEAT. : it was witnessed that. in consideration of sums 

Liability to contribute to expenge of making up | ®mounting together to the whole of the available 
& repair of streets & highways.|--See Hiauways ; | building fund, to be paid to pltf. by C. & A. 
METROPOT.IS. ‘their exors. or administrators or the person or 
persons for the time being entitled to apply the 
fund under the Act,” pltf. agreed with C. & A. 
*& with such person or persons as aforesaid ” 
& CC. & A. “Sto the intent (so far as they lawfully 
could or might) to bind such person or persons as 
aforesaid, but not so as to bind either of themselves 
or his heirs exors. or administrators, after he or 
they should have ceased to be entitled to apply 
the same fund did & each of them did agree with 
pitf. ;’? then followed provisions under which pltf. 
was to build the church & parsonage in accordance 
with plans & specifications & a clause stipulating 
that the consideration moneys should be paid in 
manner provided by the specifications. The 
specifications provided for monthly payments on 
account of the contracts ; also that the architect 
might order additional works; & that payments 
for additional works were to be made on the 
completion of the entire works. In June, 1869, C., 
having obtained preferment, ceased to be vicar 
of St. P. by which time the whole of the building 
fund had been exhausted. The buildings were 
completed in June, 1870. In Feb. 1875, C. died, 
whereupon pltf. brought an action against his 
exors. to recover a sum alleged to be due for 
* extras’? under the contracts a he ¢ (1) the 
liability of (. & A. respectively under the contracts 
was restricted to the period during which they were 
respectively vicar & incumbent & therefore C.’s 
liability terminated on his ceasing to be vicar; 
(2) in any case the liability of C. & A. extended 





Secr. 2.—DEDICATION AND CONSECRATION. 

3044. Dedication—What constitutes.|—-BAtTTI=-- 
COMBE v. Evk, No. 1108, ante. 

3045. Consecration—-How effected./—Woop vw. 
HKADINGLEY-CUM-BURLEY Burial Boarp, No. 
SOU, ante. 

——— Of churoh.]—-See Sect. 3, sub-sect. 2, post. 

—-—— Of churehyard.|—See Burtar, Vol. VII., 
p. 627, No. 70. 

3046. —~-- Effect — Subsequent user of site 
for secular purposes— Jurisdiction of secular & 
ecclesiastical courts.|—Sutron rv. BOWDEN, 
No. 1737, ante. 

—— -—— Of church.]—Sce Nos. 106, 1115, 2768, 
3G, ante. 


Rt Ret TC 


Srcr. 3.—THE CHURCH. 
SUB-8SECT. 1.-—ACQUISITION. 

3047. Under Church Building Acts— Application 
of Acts—-Parish subject to local Act.) —-lirzqairRaLp 
v. CHAMPNEYS, No. 381, ante. 

048. —_—- Conveyance in breach of trust— 
Whether reconveyance ordered——After chapel con- 
secrated.)]—The trustee of a charity is not authorised 
by aes tera es Acts, 1818 ie Ake 1810 
(a. ) 822 (c. ), to convey le comrs. di q 
the private chapel of a charitable foundation held eat aoe ery 4 ery (ics pepe sti. "6 
by him as a trustee for the benefit: of the charity. | Ch. D. 544. 

Such a conveyance was declared to be a breach of | annotations -—Generally, Mentd. Watling rv. Lewis, (1911) 
trust,& a roconveyanco ordered, although the comrs. | 1Ch. 414; Forbes ¢, Git, [1923] 1 A. C. 256. : 
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-— = - = et asm - em we ee er em 8 ee a ee ee oe 


appointment ae trustees within the | Trust Property_Incorporation Act.— | Troest DIocEsE oF GOULDWIN ¢. Rosai 
meaning of the Church of England | CHURcU OF ENGLAND PROPERTY | (1893), 14. N.S, W. Eq. 185.—AU8, 
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Bequest of pure personalty for—Whether valid.] 
—See CHARITIES, Vol. VITI., pp. 275, 277, 278, 
Nos. 429-431, 466, 467, 173, 492, 495, 497. 

Assurance inter vivos for charitable purposes. ]— 
oe generally, CHARITIES, Vol. VIII., pp. 279 
et seq. 


Sus-secr. 2.—CONSECRATION. 

See, generally, Sect. 2, ante. 

3051. Necessity for-—Whether erection on con- 
secrated site sufficient.)—)3aTTISCOMBRE v. Live, No. 
1198, ante. 

3052. Old church pulled down & rebuilt.) — 
BATTISCOMBE v. Eve, No. 1198, ante. 

On old lines of foundation.]— 
L., the tenant & occupier of the Manor House in 
the parish of W., instituted a suit: in the Chancery 
Ct. of York against P., the incumbent & perpetual 
curate, for perturbation of a pew, held by L. as 
appurtenant to the Manor House, & occupied by 
him therewith for nearly forty years. P., the 
incumbent, admitted the destruction of the pew 
by his orders & direction, but pleaded to the 
jurisdiction of the ct., on the grounds that the 
church was not in law a church, never having been 
reconsecrated since its general repair in 1825, & 
that. the permissive occupation of the pew was 
not sufficient. to entitle L. to sue :—Hleld : (1) it. 
appearing from the evidence that the church of 
W. having been repaired & rebuilt under a faculty, 
upon its old foundation, the tower & eastern wall 











& windows never having been removed, & some of. 


the offices of the church performed during the 
repairs, it had never ceased to be a parish church 
so asx to require reconsecration, but. remained sub- 
ject to the authority of the diocesan, & the judg- 
ment of the ct. below, overruling the protest to 
the jurisdiction, was right; (2) as a pew being in 
the chancel may legally belong to a party in respect. 
of the ownership of a house, the title by occupation 
of such a pew was rightly pleaded, &, if proved, 
would entitle L. to maintain his suit. 

_ (8) Semble: If a church be rebuilt) on the old 

lines of foundation, including within it the same 

originally consecrated ground & no more, the 
ecclesiastical law does not) require that) sach 
church should be reeonseerated. 

(4) There is no authority for the doctrine that. 
where the communion table of a parish church 
has been taken down & replaced by a new one, 
it requires reconsecration, for the communion 
table of a Protestant church is not analogous to the 
altar in a Roman Catholic church.--PARKER Yr. 
LEACH (1866), L. R. 1 P.C. 8123 4 Moo. P.O. C. 
N.S. 180; 36L. J. P. C. 263 15 1. T. 370; 31 
J.P. 713 12 Jur. N.S. 011; 15 W. KR. 2043 16 
E.R. 284, P. Cc. 

Annolations :—-As to (3) Refd. Ru 
(1863), 191.7. 578. sto (4) Ret 
(1868), L. Kt. 2 P. C. 365. 

3054, ——-— Altar taken down.) -—TURNER 
vt. HANWELL (RECTOR), No. 1748, ante. 

3055. ——-- Old church partly pulled down & 
rebuilt.) —PARKER v. LEACH, No. 3053, ante. 

8056. Whether valid—-Without consent of in- 
ee v. WINCHESTER (Bp.), No. 162, 
ante, 

3057. —— New church built in substitution for 
former parish church——-Transfer of endowments after 
consecration.|—In 1891 a church was built in a 
parish to take the 
church which had 
performance of Divine worship. 
& decree of the bishop of the diocese, dated Noy. 12, 


v. Winchester, Hp. 
Martin v. Mauckonochie 
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1891, the new church was declared to be duly 
consecrated ; & by an instrument dated Dec. 10, 


. 1891, & made under Church Building Act, 1845 


(c. 70), s. 1, the ecelesiastical comrs. declared that 


. the new church should thenceforth be the parish 


ee ee eens en eterna eneemtanpaneengenyeeen, CY eS oe 





2 ae ee Coe 


chureh in the place of the old parish church & 
transferred the endowments of the old parish 

arish church. In 1905 plté. 
became the rector i i the parish & was ‘ read in” 
in the new church. Pltf. applied in the county 
et. under Tithe Act, 1891 (c. 8), for an order for 
the payment of tithe rentcharge by deft., tho 
owner & occupier of land in the parish. Deft. 
contended that the new church had not been 
validly consecrated in that the requirements of 
Council of London 1102, Canon 16, as to the 
provision of endowment before consecration had 
not been complied with, & that pIitf. was, therefore, 
not the lawful incumbent of the parish & was 
not entitled to the tithe rentcharge :—/l[eld : 
(1) assuming the requirements of Canon 16 had 
not been complied with, the decree of consecration 
had been issued by the bishop acting within his 
jurisdiction & its validity could not. be questioned 
in these proceedings, & pltf., was entitled to the 
order for payment of tithe rentcharge by deft. 3 
(2) the church had been validly consecrated. -— 
SEDGWICK v. BOURNE, [1920] 2 K. BB. 267, 89 
L. J. K. B. 1081; 1238 LL. 'T. 2593 36 OT. LOR. 
449, D.C. 

3058. —-— In what proceedings issue can be 
raised.]——Stpawick v. BOURNE, No. 3057, ane. 

3059. Presumption asto.| —Moysry ve. LILLCOAT, 
No. 438, ante. 

3060. Effect of —What is included.|-—huaa ». 

KiINGSMILL, No. 3036, ante. 
° Of part of site—Vesting in in- 
cumbent.|--—-PLumsTeap Distiicr BoarRD oF 
WorRKSs 0. ECCLESIASTICAL COMERS. FOR IGNULAND, 
No. 406, are. 

---- Houses built on site --Whether charity 
property within City of London Parochial Charities 
Act, 1883 (c. 36).| —See Cuanirimes, Vol, VILL, 
p. 255, No. 169. 

--— On existing ornaments.) ~— Sec Nos. Ill. 
278, cate. 


church to the new 


- Lloeey 


3. -NEW CHURCH SUBSTITUTED 
FOR OLD. 

3062. When old church still exists --Whether 
new church Is parish church.| -OnMiEROD v. CHAD- 
wick, No, $62, ante. 

3063. Endowment of old church —Whether 
attached to new church.|—(1) The gift of a piece 
of land to apply the rents for the repair, etc., 
of «a parish church, is in its purpose indivisible, & 
a new ecclesiastical district carved out of that 
parish & another can claim no portion of the rents 
or any subdivision of the charity estate. 

(2) The exclusive advantages to be derived 
from the rents will attach themselves to a new 
church substituted for the original parish chureh.— 
AG, vu. Love (1857), 23 Beav. 1499; 26 8. J. Ch. 
530; 20 L. 1. O.S. 36; 213. P. 390; 3 dur, 


N.S. 9485 53 Ie. HK. 196. 
Anwetationa : -- As to (1) Apprvd. Re Church Extate eye 
A As lo (2) Oonsd. ite 


Wandsworth (1871), 6 © pp. 296. ‘) 
Valatine Kstate Charity (1885), 30 Ch. D. 54. 


3064. --~--— Charity for necessary occasions of 
old —Whether spire for new church included.|— 


SUB-SECT, 


lace of the existing parish | An ancient charity was founded to provide for 
ome inadequate for the | the reparations, ornaments & other necessar 
By a sentence | 


occasions of the parish church. A new paris 


' church had been erected, & a scheme was sanctioned 
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Sect. 3.—The church: Sub-sect. 6, B. (b) & (c); 
sub-sects. 7,8 & 9, A.) 


3086. Alteration to pews or fittings.|— PARHAM 
v. TEMPLAR (1821), 3 Phillim. 515. 


Annotation :-—Mentd. JRitchings +. Cordingley (1868), 
L. R. 3 A. & E. 113. 
3087. ———.]—-HAWKEs v. JONES, No. 3084, ante. 


3088. Interference with human _ remains.|— 
HAWKES v. JONES, No. 3084, ante. 

Construction of vault.|——See BuriaL, Vol. VIII., 
pp. 529, 530, Nos. 93~96. 

See, generally, Part 1V., Sect. 2, sub-sect. 1, arde. 


(¢) Grounds for Granting or Iicfusing. 

Sce, gencrally, Part LV., Sect. 2, sub-sect. 4, ante. 

3089. What court will consider—Wishes of 
incumbent.]—A<A faculty for the erection of a gallery 
in a church granted, notwithstanding the opposi- 
tion of the vicar.— TATTERSALL v. KNiGuT (1811), 
1 Phillim. 232. 
Annotationa :---Mentd. Walter ». Montague & Jamprell 

f 1 ti 1 Curt. 253 5 Bathurst vo. Clrencester Parish, (1921) 


_ 8080. --—- Wishes of parishioners.) —-In con- 
sidering an application for a faculty to enlarge 


we ew eee ee, 


ECCLESIASTICAL Law. 


by defts. with the support of a considerable 
majority of the vestry :—Held: (1) for the deter- 
mination of the questions raised, the ct. should 
consider not only the wishes of the majority of 
the vestry, but also the comfort & convenience of 
the parishioners attending the church, as well as 
the interests of future parishioners; (2) as the 
raising of the walls & roof of the church & the 
claristory windows was opposed by the majority 
of the vestry & parishioners, &, according to the 
architectural evidence, would be detrimental to 
the picturesque appearance & architectural beauty 
of the church tower, this part of the application 
should be rejected ; (3) as to so much of the plan 
as related to taking down the gallerics, to making 
a chancel & vestries, re-arranging & re-pewing the 
church, as it was supported by the majority of 
churchmen in the parish, & as its adoption would 
conduce to the convenience of the congregation, 
a faculty should be granted ; subject to a proviso 
that it should not issue until an order had been 
obtained from the Ecclesiastical Comrs. & two 


' justices of the peace under Church Building Act, 


1819 (c. 134), s. 39, sanctioning the diversion of the 


‘ ancient footpaths necessary for the cxtension of 


or improve a church the ct. is not bound by the | 


opinion of the parishioners, though their opinion 
is cutitled t0 much weight. But where it con- 
sidered the alterations intended would be a public 
benctit & without injury to any legal private rights, 


cost, the ct. granted the facul y ayainst. the opposi- 


LANGFORD 


(Recror) v. STEEPLE LANUFORD 
(CHURCH WARDENS) (1856), 28 L. 'T. O. S. 178. 
3091. ——~ -—~—~-.|— Where the incumbent & 


the chancel. _ 
(4) On the Ecclesiastical Comrs. declining to 
make an urder under sect. 9 of the above Act, the 


- ¢t., by a subsequent order, directed the diversion 


of the ancient footpaths, substituting for them 
other convenient paths.—ToTrreNHAM (VICAR) v 


‘ Py “ Mons 6 
& the rector proposed to carry them out at his own ! VENN (1874), 1. R. 4 A. & BH. 2215 Trist. 20. 


| Annotation :—-Mentd. Nickails v. Briscoc, [1892] DP. 269. 
tion of churchwardens & parishioners.—STEEPLE . 


3097. —-—- Whether alterations a public benefit.) 

(—STEKPLE LANGFORD (RECTOR) v. STEEPLE 
LANGFORD (CHURCHWARDENS), No. 3090, ante. 

3098. --—-- Wishes of donors of window affected 


churchwardens with the approval of the vestry | 


apply for a faculty for alterations in their parish 
church, & the grant. or refusal of the faculty is 
merely a matter for the discretion of the ordinary, 


by alterations.|— A faculty for the enlargement 
of the parish church of St. M. by taking down & 


| rebuilding the cast wall of the chancel of the church 


the faculty ought. not to be granted unless it is - 


proved to the satisfaction of the ordinary that 
Mf the proposed alterations are carried out the 
church will be thereby rendered more convenient, 
more fit for the accommodation of the parishioners 
who worship there, more suitable, more appropriate 
or more adequate to its purposes, or that there 
exists cither on the part of the parishioners 


—- ee 


renerally, or of the parishioners actually attending | 


the church, a general desire in favour of the faculty 
being granted.—-PEEK v. TROWER (1881), 7 P. D. 
21; 45 J. P. 707. 

«fnnotations -—-Refd. Lightfoot. vr. Kastwood & Cross-stone 


(1880), Trist. 248; St. Androw’s, Haverstock-Hill (1909), 
25'T. Ll. 1.408. Mentd. Nickalls» Briscoe, (1892) P. 269. 


See, also, No. 1051, post. 
3092. 
TOTTENHAM (VICAR) v. VENN, No. 3006, post 





attending church.}— ‘Torrenuam (VICAR) v. VENN, 
ne BONG, port, 


oe —— .} — PEEK v. TROWER, No. 3001, 
NIC. 
3005. ——— Circumstances of parish.|—— Jay 


v. WEBBER, No. 2040, ariite. 

3006. Interests of future parishioners.|— 
An application for a faculty was made for the 
following purposes: (a) to raise the walls & the 
roof of an ancient church with a picturesque ivy- 
clad tower, & to add claristory windows; (b) to 
extend the east end of the church by constructing 
a chancel & two vestries; (c) to remove two 
galleries ; (d) to re-arrange the sittings ; 
repair the church. The application was opposed 





Wishes of majority of vestry.|]— | 


six or seven feet further to the cast & for other 
alterations in the church, including the re-erection 
& releading of the historical painted window at 
the east end of the chancel erected by the House 
of Commons, was granted, on the application of 
the rector & churchwardens with the consent of 
the parish vestry, on it appearing in evidence that 
official notice of the application for the faculty had 
been given to the then Speaker of the House of 
Commons, & that the assent of the members of 


| the llouse of Commons to the works proposed by 
‘the faculty had been sufficiently shown.—le 
. ST. MARGARET'S, WESTMINSTER, [1905] P. 286. 


3099. Purpose for which faculty sought—Altera- 


-tlons detrimental to architectural beauty or 


. picturesque appearance of church.) 


TUTTENHAM 





(VICAR) v. VENN, No. 3096, ante. 
Extension of east end—By con- 





struction of chancel.|—Torrennam (VICAI : 
3093. —__— Comfort & convenience of parishioners : } (Vicak) v 


VENN, No. 3006, arte. 
$101. -j—te St. MARGARET'S, WEsT- 
MINSTER, No. S098, ante. : 











3102. Erection of gallery.|—Groves & 
| oe t. HORNSEY (RECTOR, ETC), No. 1051, 
a@nié. 
‘ $103. -—— Removal of galleries.}] — Torrennam 
(VICAR) t. VENN, No. 3096, ante. 
3104. —-—- Rearrangement of sittings.) —Torren- 


a 


| ground — Subject 


HAM (VICAR) vt. VENN, No. 3096, ante. 
3 Extension .on to unconsecrated 
to consecration.) -— Faculty 





, granted authorising infer alia the extension of the 


chancel on unconsecrated ground, such extension 
to be consecrated.—St. BarnaBas, KENSINGTON 
(1900), 25 T. L. R. 571, 
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SuB-SECT. 7.—EYITrINGs AND DECORATIONS. 


Liability of hioners to provide.|—Sce, aes 
ally, Part III., Sect. 7, sub-sect. 9, B. (ec), & 
No. 420, anie. 

Effect of on liability of incumbent to repair 
chancel.|]—See No. 422, ane. 

The belis—Control over.)]—See Part II., Sect. 7, 
sub-sect. 2, B. (a) tii., ante. 

The organ.]—Sec Part II., Sect. 7, sub-sect. 2, 
B. (a) iv., ante. 

Legality of.])—<Sce Part V., Sect. 1, sub-sect. 4, 
B., ante. 

3106. Necessity for faculty-—Setting up orna- 
ments.)—No ornaments can be set up in the church 
without consent of the ordinary.—PALMER vv. 
EXETER (Bre.) (1723), 1 Stra. 5706; OS Ie. HR. 710. 


Annotations :-—Refd. Vincent te. eA [1897] P. 1. Mientd. 
en v. ‘Math (1819), 3 B 244, no; Ritehiugs 
Cordingley (18638), L. RR. 3 A. & K,. 113: Novill ¢. 
liridger (T8742), L. ie 9 Exch. 214. 


See, also, No. 1756, azte. 
3107. ——~ Setting up organ.|----In a parish 





church an organ cannot legally be erected without . 
a faculty. 1t is not a sufficient objection to such , 


a faculty that. there is no provision for repairs or 
for the salary of an organist.—PEARCE & ILUGLLIES 
vr. CLAPHAM (RECTOR, ETC.) (1795), 3 ILag. Mec. 10. 


wtrnotations : --Mentd. &t. Margurut, Rochester Burlal 
Board rt. Thompson (1871), L ~R. 6 C.D. 445; Keet wv. 
Sanith (1875), la. KR. 4 AL & bos, 





3108. ----- jatreduotion of heating apparatus.| 
HAWKES tv. JONES, No. 3081, ante. 
3109. —-- —- Moving Communion Table.|-—LNsiHAM 


(CHURCHWARDENS) UV. IENSHAM (VICAR) (1857), 20 

L. T. QO. Ss. 402. 

wtnnotation :—Mentd. Ritchings rv. Cordingley (1868), L. Rt. 
3A. & BE. 1S. 


3110. —-— Defacing superstitious window.)|-— | 


FRANCES tv. LEY, No. 3282, pust. 

3111. When faculty granted —Erection of organ 
---Seating capacity already insufficient diminished. | 
-- An application for the grant of a faculty to erect 
an organ in a parish church refused. 

In this it would be inconvenient, for it clearly 
appeared that the church was too small for the 
number of inhabitants & would be made Jess by 

taking away several seats to make way for an 
organ (Sik CG. LEE).—RANDALL v. COLLINS (1755), 
2 Lee, 217; 161 . h. 319. 

3112. ——— As of course—Removal of illegal 
ornaments.|---WESTERTON vv. LIDDELL, HORNE, 
erc., BEAL v. LippeLL, Pakke & KVvANS (1855), 
1 Jur. N.S. 1178; 4 W. R. 167; Moore's Special 
Report, 1; on appeal, sub nom. LaApDDELL ¢. 
WESTERTON, LIDDELL t. BEAL (1856), 21 J. TD. 
1003 on appeal, sub nom. LippELL v. WESTEITON 
(1857), Brod. & EF. 117. 


Annotations :—Mentd. Evans v. Kingerford (1866), 31 J. Hs 
179; Heveking & Evans v. Kingsford (13866), 36 Ju. 
Keo). 1; Martin ve. Mackonochie (15638), 5 Mov. PC. C. ire 
500; Hitchings v. Cordingley (1868), L. . $A. & HK. 11S; 
Martin e. Mbckonochic (1869), L. »C. 523 Suinner, 
Rp. v. Wix (1370), L. R. 3 A. & EB. re . P euberte. Purelus 
(1871), L. R. 3 B.C. 605; Sheppard x. Bennett (2nd 

AL poel). ae ta) ce. P.C.C. N.S. 149; Lee v. ae 

) 37 J. P. 804; St. Barnabas Pimticn pg ies 

Churchwardens ev a cat tas 1873), Tri{st. sith 

(1874), L. R. 6 p. Cc. in o. Muckvnoct “(87 
LR 4 AL & no Pie ® intilpotte v. Boyd (1475), 1. 

6 P. . 435; Durst e. "Masters (1876), 1 D. 3To.: : Nilds: 

dale rg Cat 2 P. D, 276; Bradford cv. Fry 

(1878), 4 P. D Re st. Augustine, iinerermone (1873), 

4P. 1. 112; oe "Ethelburga Faculty Case (1873), Trist. 

69; R. ev. Oxford, hdd (1879), 4 Q. B. D. 545; He Holy 

prints ae Church, Stroud Green (1887), 12. P. 0. 199; 

ine Ketate. erty (1835), 39 Ch. VD. 545 Rew. 

London, Bp. (1888), 23 Q. B 414; St. John’s, Isic of 

Dogs (1885), 4T. L. R. 661; St. Shree Romford (Rector 

& reat wardens) ©. All ‘Persons having Interest, elc., 

15898). © st. James Norland (Vicar, ctc.) t. Bt. 
Jumes Norland (Parishioners), (1894) PB. 256 : » St. Joba 

the Baptist, Timberhill (Vicar, cte.) 0, St. John the 

Baptist, Tinsberhill (Rectors, etc.), [1895] beg 71; Barshain 


_ eo - 


—_—— 


Suffolk (Rector, ate) Barsham Suffolk (Parishioners), 
1896] P. 256; Groat Bardfiold (Vicar) v. All having 
nterest, [1897] 1. rire ; Richmond (Vicar) & St. Matthias, 
Richmord (Churchwardens) v. All Persons having 
Interest, cic., [1897] P. 70; Re St. Paul, Camden-S — 
1897), RS 7. tL, R. 156; Re St. Mark's, Maryle 

t Vicar)’ v. St. Mark's (parishioners), 
ARDS TP. re: Keone tv. St. Ethelburga, Eebopeate Me atta 
(Rector), [1900] . 80; Re St. Anselm, Pinner, (1901) P. 
202; Davoy t. Hinde, |1901) P. 953; Davey v. Hinde, [1903] 
PP. 221; St. Luke's, Chelaea (Reotor) v. Wheeler, atts 
P. 257; Paignton (Vicar) v. All having Interest 

P. 112; Markham v. Shirebrook Overseers, [1 tboa, Pr. 
239; Re St. Mark's, Wimbledon wu piegan (V ee & 
Churehwardeus) vr. Kden, [1908] bp, Hayes Parish 
Church (1909), 26 T. L. R. 89; St. pea, Bow Common 
(Vicar & Churechwardens) vr. St. Paul, Bow Common 
para a (1909) P. 245; Be Tenbury Parish enrol 
(1919), 36 T. L. R. 1883 Gore-Booth v. Manchostor, Bp. - 
ee . BU ‘M12; Ito St. Luke’ 8, Suuthport (1920), 3 


3113. -——- Ornament contrary to wishes of 


parishioners—Set up without faculty.|—LIUDSON v, 
FuLFonrp, No. 1756, ante. 


See, further, Part 1V., Sect. 11, sub-sect. 4, B., 


| anite. 


Removal by churchwardens.]—Scc Nos. 789, 


2700 arnic. 





SUB-SECT. 8.—MONUMENTS, COATS oF ALKMS, 
ARMOUR, ETC. 
3114. Removal—-Right of parson.|—Conven's 


Cask, No. 3159, post. 


3115, —---- Right of action for.}—ANON. (1616), 


_1 Brownl. 463; 123 I. R. 655. 
Annotation -—Mentd. Griffin v. Dighton & Davies (1863), 
33 L. J. Q. DB. 2Y, 


3116. Damage to—Right of action for.]— 


FRANCES v. LEY, No. 3282, post. 


. See, further, BURIAL, Vol. VIL, pp. 531-53 1. 


SD 





SUB-SECT. 9.—DPEWS AND SEATS. 
A. dn General. 
3117. Erection of pew- Necessity for faculty.| -~- 


Lewis vr, Ow“En & Witidams (17541), 1 Lee, 538 ; 
161 Is. 2. 198. 


3118. Damage to pews --Chapel of augmented 


parochial chapelry--- Right of action for.]---JONics 
v. Kniis, No. 184, ante. 


3119. Removal — Parochial chapelry —Right of 


chapelwarden.)-—JONES v. [uLis, No. LSk4, ane. 


3120. Door of pew—Whether chattel.| ~MAN'T 


i. COLLINS (1842), cited in & Q. KB. at p. 01065 115 


~ RR. 1DD9. 


Animale : -Consd. Wood ¢. Hewett, aha 8 2 1. Uh 


ce ™ Kye (2899), 56 C2. BOON, ie entd. 
Philpot ec. Mbuth (1905), 21 I. f.. 38. 634. 


3121. Corporation pew - Funds applicable for 


repair.i'- A. corpn. had, during all the time of 
living memory, repaired from the corpn. funds o 
pew in a parish church to which the members of 
the corpn. had been used, in their character of 
corpurators, to resort for worship. It did not 
appear that the corpn. possessed any hall or other 
building within the parish :—Held: such repairs 
might be defrayed from time to time under 
& & 6 Will. J, c. 760, 5. 92.—Kt. vo. WaAnwiIcK Corpn, 
(1446),8Q. 13. 026; 15 L.3.Q. 8.306; 7 L.'L. 0.8. 
137; loJ. 2. 78Y ; ae Jur. U62 ; 116 i RR. 1123. 


‘Annotationn -—Mentd He Tamworth Corpn., der 
Tamworth Corp (sth, ae 335 Ho, Shoftiold 
Corpn. (1871), lt. 6 &. 


Repewlng puarehs| Nes "No. SOS], ante. 
3122. Repairs-~By churchwardens—Jurisdiction 


of ecclesiastical courts to control.| —-~ CoLEBACH 
v. BaLpwyn (1692), 2 Lut. 1032; 125 I. R. 574. 


- As evidence of prescriptive right to seat.)-— 


See Sub. sect. 9, I. (e) ili., post, 


~---- Corporation pew—Funds applicable for.}-—~ 


See No. 312i, ante. 
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Sect. 3.—The church: Sub-sect. 9, B. (a) & (b).] 
B. Rights in. 
(a) In General. 

3123. In parishioners.)—(1) Faculties appro- 
priating pews in parish churches, to particular 
families, in different forms, & under different 
limitations, too lavishly granted by ordinaries in 
former times—the numerous exclusive rights to 
particular pews, vested, or supposed to be vested, 
in patticular families, to which this has given rise, 
nuisances to parishes at large—it is the duty of 
ordinaries to prevent, so far as may be, their 
continuance or increase, by treating all applica- 
tions for such faculties with great reserve ; & by 
suffering none to issue, but under very peculiar 
circumstances. 

(2) By the general law, & of common right, all 
the pews in a parish church are the common pro- 
perty of the parish ; they are for the use, in com- 
mon, of the parishioners, who are all entitled to 
be seated, orderly, & conveniently, so as best to 
provide for the accommodation of all. The dis- 
tribution of seats rests with the churchwardens 
as the officers, & subject to the control of the 
ordinary (per Cun.). 

(3) Some instances there are of faculties at 
large : that is, appropriating pews to persons & 
their families without any condition annexed of 
residence in the parish. But such faculties are, 
so far at Jeast, mexely void, that no faculty is 
deemed, either here, or at common law, good to 
the extent of entitling any person who is a non- 
parishioner to a seat even in the body of the 
church (per Cun.). 

(4) Whenever the occupant of a pew in the body 
of the church ceases to be a parishioner, his right 
to the pew, howsoever founded, & how valid soever 


during his continuance in the parish, at once | 


ceases & determines (per CUR.). 

(5) So, again, of pews annexed by prescription 
to certain messuages, it is often crroneously con- 
ceived that the right to the pew may be severed 
from the occupancy of the messuage; it is no 
such thing; it cannot) be severed; it passes 
with the messuage; the tenant of which, for 
the time being, has also de jure, for the time 
being, the prescriptive right to the pew (per 
Cun.). 

(6) The faculty prayed is, if once issued, good 
& valid, even against the ordinary himself (per 
Cun.).--FULLER v. LANE (1825), 2 Add. 41093; 162 
kK. OR. O48. 
atnnolutions :-—-.{s to (1) Consd. Butt ¢. Jones (1829), 2 Hag. 

Kee. 417; Taylor ve. Timson (1888), 20 Q. B. D. 671; 

Bathurst oo. Cfrencester Parish, (1021) BP. 381. a 

Woollocombe v. Ouldridge (1825), 3 Add. 1: Philipps r. 

Halliday, (18911 A, C. 228; . CC. e. Dundas, (19041 

. 1. wis tv (2) Consd indus (1826), 5 B. & 
Cc. 1: Taylor ¢. Timson (288s), 20 Q. B.D. 671. 
die St. Cohuamb, Londonderry, Cathedral Church Pows 
(1863), 8 L. T. 861: Serjeant ¢. Dale (1875), Trist. 33; 
Asher tt. Caleraft (1887), 3 T. L. Re 485; Claverley 
(Vicar, ete.) t. Claverley (Parishioners, ote.) ; Clavericy 
(Churchwardens) v. Clavericy (Vicar, cte.), Gatacre & 
Legh vr. Clavericy (Vicar, cte.), 11900) DP. 185s Reo. 
Sarin, Bp. LeMay 2 KW. 2B. 4663 ofa to (3) . Byericy 
¢. Windus (1826), 56 DB. & «13° Batt c«. Jones (1820), 
2 Hag. Kee. 417; Proud tv, Price (1898), 62 1. J. Q. B. 
490; Clavericy (Vicar, ete.) r. Sees (larishioners, 
etc.), Claverley (Churchwardens) t. Claverley (Vicar, cte.), 
Gatacro & Legh ¢. Clavericy (Vicar, ete.), [1209] P. 195; 
Kellett ¢. St. John’s, recess Bridge (1916), 33 T. L. R. 
Th: Bathurst ¢. Cirencester Parish, (1921) BP. 381, 


. Byerley re V 







“da to (4) Refd. Ryorley ve. Windus (1836), 5 BO & CL 
sia to (56) Conad. Lyericy. «, Windus (1826), 5 BO & CL: 
Stileman-Gibharnid rr. Wilkinson, (187) 1 Yy. 


J B. 749. 
Cencrally, Mentd. Chapman ¢. Jones (1868), L. R. 4 Exeh. 
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to a 
8. Uencral rule.}—Every partabioner | 4 right 


—& 
Refd. | 


has a right to a 
w. Nonu-parishioners have not : 15 Ir. Jur. 115.—IR, 
to @ pew or a altting.—He | 


ECCLESIASTICAL Law. 


3124. In non-parishioners—By prescription only.) 
—A non-parishioner can have no right to a pew 
in the body of a parish church, except by pre- 
scription; & prohibition will lie to restrain 
proceedings in the ecclesiastical ct., if they seek 
to enforce a claim by any title except that of pre- 
scription; or if it be sought by that title, & 
the prescription be denied by deft. Where pro- 
hibition is applied for, it is not necessary that the 
proceedings in the ecclesiastical ct. should be 
actually at issue: it is sufficient, if they are 
clearly in progress towards the trial of a question 
which can be properly tried only in a ct. of law.— 
BYERLEY v. WINDUS (1826), 5 B. & C. 13; 7 Dow. 
& Ry. K. B. 564; 4L. J. 0. S. K. B. 102; 108 
EK. R. l. 

Annotations :—Consd. Re St. 
Cathedral Church Pews (1863), 8 - 861. < 
Taylor v. Timson (1888), 20 qQ. B.D. 671. Mentd. 
Bodenham v. Ricketts (1836), 3 Dowl. 120; Ray ¢. 
Sherwood (1836), 1 Curt. 173; Chesterton v. Farlar 
(1838), 7 Ad. & El. 713; Hall v. Maule (1838), 3 Nev. & 
P. K. B. 459; Hallack v. Cambridge University (1841), 


1 Q. B. 593 ; London Corpn. v. Cox (18687), L. KR. 2 H. I 
230; R.». Electricity Comrs., KF 


Columb, Londonderry, 
L. T. 8 Refd 


LD. London Electricity 

Joint Committee (1923), 39 T. L. R. 715. 

3125. -|}—A possessory right in a pew is 
sullicient to maintain a suit against a mere 
disturber, 
| _ By the general law, & of common right, all pews 
belong to the parishioners at large for their use 
| & accommodation ; but the distribution of seats 
; among them rests with the ordinary ; the church- 
: wardens are the officers of the ordinary ; they are 
ito place the parishioners according to their rank 
| « station; but they are subject to the control of 

the ordinary if any complaint should be made 
| against. them (per CukR.). 

The vestry, as such, has no authority whatever 
ion the subject. (ver Cur.). 

| <A prescriptive right must be clearly proved— 
| the facts must not be left equivocal—& they must 
| be such as are not inconsistent with the general 
right. In the first place, it is necessary to show 
| that use & occupation of the seat has been from 
I 

| 
| 


eR 








time immemorial appurtenant to a certain mes- 
suage— not to lands—the ordinary itself cannot 
grant a seat appurtenant to lands. Secondly, it 

i must be shown, that if any acts have been done by 
the inhabitants of such messuage, they maintained 
& upheld the right. At all events, if any repairs 
have been required within memory, it must be 
proved that they have been made at the expense 
of the party setting up the prescriptive right. 
The ones & beneficium are supposed to go together ; 
mere oceupency dues not prove the right (per 
CUR.).-—PETTMAN t. BRIDGER (1811), 1 Phillim. 
316: 161 E.R. 996. 


Annotations :-—Consd. Crisp rt. Martin (1876), 2 P. 2. 15; 
Taylor rv. Thnson (1888), 20 Q. B. UD. 671: Claverley 
(Vicar, cto.) r. Claverley (Parishioners, etc.), Claverley 


& 

195. i 

C. 1; Jones ¢«. Ellis 

fae 265; Stileman-Gibbard v. Wilkinson, 
e é . 


J—WYLLIE v. Morr & FRENCH, No. 


(Churchwardens) r. Claverley (Vicar, etc.), Gatacre 


«gh vr. Claverley (Vicar, ete.), [1909) P. 

Byerley ¢. Windus (1826), 5 B. & 

(1828), 2 Y 

[1897] 1 YQ. 

3126. 
1040, ante. 

3127. J—(1) A person whohas permission 
from the churchwardens to sit in a pew tem- 
porarily, & in order, by keeping possession for 
i the future tenant, to ca into effect the con- 
| ditions of sale of a house with which the pew had 
, for above a century been held under an expired 
| faculty, has no possession on which he can bring 
| a suit for perturbation against a mere intruder, 
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witting, but not | DERRY CATHEDRAL (PEWs OF) (1863), 
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such permission by the churchwardens being ; 
illegal, as confirming the sale of the pew. 

(2) By the general law the use of 
belongs to the parishioners, who are to be in the | 
first instance seated by the churchwardens, subject . 


to the control of the ordinary. 


(3) On the expiration of a faculty limited to a 
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in the body of a church upon the conveyance of 
the land on which the church is built is unknown 
all pews ! in law, & therefore could not be presumed ; (2) the 
assent oi H.’s successors in title in 1867 to the 
allotment. of a pew by the ordinary was incon- 
sistent with an existing right by virtue of a faculty ; 
(3) where the question relates, not to the presump- 


certain period, the right of the parishioners to the ,; tion of an ancient grant or faculty relied upon as 


pews the subject. of such faculty revives.-—-BLAKE 
v. USBORNE (1832), 3 Hag. Eee. 726; 162 E.R. 


1323. 


Annotation :-—<As to (2) Expld. Re St. Columb, Londonderry 
. S61. 


Effect of ceasing to be parishioner.| -- 
FULLER v. LANE, No. 3123, ante. 

3129. Whether subject of permanent ownership.| 
—By the general law, there can be no permanent 
i & COLEMAN t. 
COMPEIUNE (1818), 3 Phillim. 11; 161 KE. R. 1243. 

3130. ——-—.|—RAWLISON v. MEpDWIN & HURST 


Cathedral Church Pews (1863), 8 L. 
3128. 





property in pews.--- HAWKINS 


(1852), 19 L. ‘I. O. S. 375. 


3131. Under Church Building Acts—Free seats 
WILLIAMS tv. BROWN, 


—Provision for children.| 
No. 1937, ante. 





(b) Private Rights, 
3132. How acquired—-By faculty or prescription.} 
—MORGAN v=. CURTIS, No. 3280, post. 
—-—-.] —BATHURST (ISARL) t, CIREN- 


3133, 
CESTER PARISH, No. 3201, post. 





Acquisition by faculty, see Sub-sect.. 9, 1D. (a), 


post, 


Acquisition by prescription, see Sub-sect. 0, E., 


post. 


3134. ---- -- By reservation—-On conveyance of 
site for church Whether presumed.|—-In 1845, a -- 
meeting of the inhabitants of B.A. appointed a 
committee to raise funds by subscription to build 
a chapel, in pursuance of an arrangement with 
the governors of a school, by which, in considera- 
tion of a new site & school being provided for them, = & 
they gave up the site of an old school for the pur- 
The deed of conveyance of the 
new school was delivered to the governors on 
Sept. 5, 1S46, but. there was no record of any 
conveyance of the site of the chapel, 
184%, on completion of the chapel, a pew therein 
was assigned by the committee to H., there being 
nothing to attach the pew to any particular house. 
On Feb, 22, 1818, the chapel was consecrated. — EL. 
devised the house & also the pew by will. 
1867 a faculty was obtained for the re-pewing of 
the chapel, with the consent of the persons who 
The faculty empowered the 
incumbent & churchwardens to re-allot. the pews, 
& HL’s pew was so re-allotted to her representa- 
In IS73 H.'s house & the pew, described 
as usually held by IL. with her mansion house, 
were sold to pitf., who thereafter continuously 
remained in exclusive enjoyment of the pew. oN 
repairs were done to the pew by H. or her sue- 
cessors in title :—Held: (1) a reservation of a pew ° 


poses of a chapel, 


then held the pews. 


lives. 
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B. (b). 


t. Rights of Crown.) --The Crown is 
as fully entitled to those parts of the 
ehurch which have boen sucvessively 
eccupied by H. M.'s rervants as any 
individual is to the pew he occupies. 
If, therefore, any public officer tu whom 
the king has given the use of one of the 
peal belonging to the Crown be 

eprived of this casement or ob- 
atructed in the enjoyment of it, by 
the churchwardens, such officer may 
bring an action on the case against 
them ; but the Governor, as the King's 
representative, may dixpose of the 


J VOU. XIX. 


the foundation of prescription, but to the exist- 
. ence of a modern grant or faculty actually made 


but lost, it is always one of fact; (4) the absence 


pew 3 


J.P. 583; 


_ of evidence of repair was fatal to the presumption 
‘of a faculty since 1867 ; 

1832 (c. 71), 8 1, does not apply to a claim to a 
(8) even if it} does, the evidence proved 
vecupancy only, which in the case of a pew is not 
suflicient. evidence of prescription.--PRoUD  v. 
PRICE (1803), 63 L. J. Q. B. 61; 60 OL. TT. 604 5° 57 
42 W. R. 
Sol. Jo. 4415 9 HR. 40, CG. A, 


(5) Prescription Act, 


102; 10 T. L. Re Bis 37 


cinnotation « -.t8 to (3) Refd. Stiloman-Gibbard ov. Wilkin- 


son, [1807] LQ. BB. 749. 
3135. Possessory right—Existence of right -— 


Jurisdiction of church to try.|-—A. brought a suit 
against the churchwardens of the parish of C. 
for disturbing him in the occupation of a certain 


pew. 


which A. 


In the letters of request from the Diocesan 
ct. & in the citation this pew was stated to be 
occupied & enjoyed as appurtenant to a house in 
resided. In i 
allegation the sole & exclusive title set up & dis- 


the libel & responsive 


_ puted was that by prescription, which, by the 


evidence, was not. proved :---fleld : 


in such a 


state of the pleadings the ct. could not inquire 


eAnaolation : 


3136. 


On Feb, 12, 3137. --- - 
4234, ante. 
3138. - 


In kK. NB. 609. 


bbl. 
3140. = press 


Kexet. 37 3, 
747 


government pews as he thinks proper. 
——FITZHERBEHE op. WOILLDAMS & CHILL 
(15138), 1 Nfld. L. Jt. 1335, 114. -NEFLD. 

a. Conveyance of pewn -T'0 truatce 
for corpuration.) Conveya.cs of pews 
in a church belonging to the Churels 
of England to pitf, a member of that 
church, even if elothed with an un- 
expressed trust in favour of a corpn., 
incapacitated under Church Tenspor- 
alties Act frum tu cw-helders by 
reason of thelr not belonglug to the 
church, was uevertheless ina ct. of 
law biuding between the purt les to it.-—- 
Rupoul oc. Mateos (1866, 17 CO. PR; 
consd. TULLY c. FARRELL, 25 Gir. 1. - 
CAN. 


whether A. had any tithe against the church- 
wardens on the ground of mere possession, 

The churchwardens are not justified in dis- 
possessing any one of a sitting, which he has 
enjoyed for a time, without giving notice of their 

intention, & offering an opportunity for objection 
explanation, -— HORSFALL — v. 
WooLLey (1859), 6 Jur. N.S. 278. 
‘Refd. Asher v. Culeraft (1857), 66 1. T. 490. 
-- — Extent of right -As against Intruder.| 
-—PeTITMAN & Briparn, No. d125, ante. 
awe -— ~~] -Srry vw. KLoop, No. 


JIOLLAND = & 


~— = --.) -RAWLISON 0. Mispwin 
& Tunsr (1852), 10 LT. OS. 38753 subsequent 
procecdings, sub nom. Le po Miepwin (1854), 1 


3139. ---— --— — On confirmation by court.]--- 
WILKINSON t. Moss (1750), 2 Lee, 2505 16L bb. R. 


--— Right of action at common law.] 
-An action at common law will not lie for dis- 
turbing another in the possession of a pew, untess 
the pew be annexed to a house in the parish.— 
MAINWARING v. GILES (1822), 5 B. & Ald. 556; 
Ny | 1006 RR. 1220. 
| «funotetions : - Consd. Chapman v. Jones (1860), L. Re é 
, Mentd. Vickers v. Selwyn (1005), 59 LL. T. 


b. Destruction of church --- Ayree- 
mnt to aubacribe towards restoration — 
hicefausal of pe-holder. |--—-The church of 
st. J. having been destroyed by fire, 
it wan agreed that the pow-holders who 
hud purchased the right to their pews, 
kubject te a ground rent, should pay 
w certain sui & be relustated as nearly 
as Circu;stances would permit in 
thelr pews in a new church, to be 
built on the site of that destroyed. 
After the new church was built, ono 
of such poew-holders refused to pay the 
num Of £25, agreed to be subseribod by 
him towards rebuilding the church, && 
for which he had given his nove; 
whereipon the churchwardens, in 


H Wl 
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Sect. 3.—The church: Sub-sect. 9, B. (b), C. & D. 
(a) 2.] 
3141. ——— On rearrangement of seats.|— 
FULLER v. BEexi~ey (PARISHIONERS), No. 3201, 
poiae. -——- Duration of right.]|—-WOOLLOCOMBE 


. OULDRIDUL, No. 1167, ante. 
és $143. : Termination—Right to notice.|— 
TIoRSFALL v. HoLttanpD & WOOLLEY, No. 3135, 


ante. 








As ground for grant of faculty.] — See 
Nos. 3183, 3201, 3203, 3204, ost. 

3144. Surrender of right—Whether valuable 
consideration.|—CHICHESTER (COUNTESS) & IiN- 
BROOK ESTATE TRUSTEES v. WOORWARD, No. 3182, 


post. 





C. Control of. 


8145. By ordinary.|—MAy v. GILBERT (1613), 2 
Lulst. 150; 80 i. RK. 1025. 
—Refd. Chestor’s, bp. Case (1698), 5 Mod. Rep. 
A saacls ge Dallow (1698), 12 Mod. Rep. 233; Stocks 
v. Booth (1786), 1 Term Rep. 428; Byerley v. Windus 
(1826), 7 Dow. & Ry. K. LB. 564. 


3146. —--.}—BoomiLy v. Batty, No. 1012, 
ante. 
8147. ——.]—Seats in a church are as a rule 


in the power of the ordinary.— HMATON v. AYLIFFI 
(1628), Het. 04; 124 I. R. 370. 

8148. —-—.|——LANGLEY v. Cure (1678), 
Kaym. 246; 8&3 Ie. R. 126. 

3149. -——.|-—Of common right the ordinary 
has the disposal of seats in th. church & of common 
right the parishioncrs ought to repair them & the 
fact. that the parishioners have built & repaired 
all the seats in the church is not sufficient to 
entitle the churchwardens to dispose of the 
sittings. -—-GRBATERCHY v. Bearpsty (1679), 2 
Lev. 241; 83 E.R. 687, 

8150, ---—.] — St. Swirhin’s  PARisu — (IN 
LONDON) Cast (1605), as reported in Holt, K. 3B. 
139; 90 KH. R. 075. 

Annotations : -Mentd. Hartley o. Coc 


Robinson «. Bristol (1851), 19 L. 'T 

3161. ———.]—Disposal of seats in the church 
belongs to the ordinary.—LEE vr. DANIEL (1698), 
12 Mod. Rep. 228; 88 Js. R. 1281. 


| 
| 


kK (133), 0 Bing. 7285 ° 
. OQ 8. 230. 


3152. —-—.] —All controversies concerning seats 
in a chureh are determinable before the ordinary, - 


except: where one claims a seat by prescription 
(per Cur.).---ANON. (L700), 12> Mod. Rep. 401 ; 
k8 KR. 1408. : 
$153. --—.]-—-(1) The 
belongs to the ordinary. oa 
(2) If one purchase a pew, his interest therein 


disposition of 


pews | 
' Annotations :—Refd. Langley r. chute (1678), T, 


ceases by ceasing to be a parishioner.—ANon, | 


(1701), 12 Mod, Rep. 554; 88 H.R. 1514. 


154, ——.]-—Jacop v. DALLO, No. 1249, 
te. 
8155. —-—jJ—-If a faculty is only granted for 


Te Oase, Godb. 109; 


ECCLESIASTICAL Law. 


3158. ——— .\—ANON. (1616), 
45; 123 HK. fh. 655. 
Annotation :—Refd. Griffin v. Dighton & Davios (1863), 33 

L. J. Q. B. 29. 

3159. Seat claimed by prescription.]— 
(1) Any person who has house or land in a parish 
time out of mind, & has had a seat in an aisle of 
the same church, & has maintained it at his own 
charges, may have a prohibition against the 
bishop, if he will dispossess him. But if a question 
arises concerning a seat in the body of the church, 
the ordinary shall decide it. 

(2) A parson cannot take a gravestone, coat of 
armour, tomb, etc., though they are annexed to 
his frechold; nor can he take things which are 
hung 4 in the church for the honour of the 
deceased. 

(3) The ornaments of the chapel of a preceding 
bishop belong to his successor, although other 
chattels in the case of a sole corporation belong 
to the executors of the deceased. 

(4) It was resolved in the Star-Chamber, that. 
if a man have a house in any parish, & time out 
of mind he & all those whose estate he has, have 
used to have a certain pew in the church, if the 
ordinary will displace him, he shall have a pro- 
hibition: but he must claim it as belonging to 
his jhouse.—-CORVEN’s Cask (1612), 12 Co. Rep. 
1053; 77 1. RR. 13803 sub nom. GARVEN & PymM's 
sub nom. PyM v. GORWYN, 





1 Brownl. 





Annotations :--As to (1) Consd. Claverley (Vicar, ete.) r. 
Claverley (Parishioners, etc.), Claverley (Churchwardens) 
v. Clavericy (Vicar, ete.), Gatacre & Legh v. Claverley 
(Vicur, cte.), (1909) BP. 195. Refd. Buxton v. Bateman 
(1662), 1 Sid. 88; Churton v«. Frewen (1566), L. He. 2 Eq. 
634. As to (2) Refd. Frances v. Ley (1615), Cro. Jac. 
366; Spooner v. Brewster (1825), 3 Bing. 136; Ashby v. 
Harris (1868), L. R23. P. 6233 MacGough v. Lancaster 
Burial Hoard (1888), 62 J.P. 740. sto (4) Refd. Vhilipps 
«. Halliday, (L891) A. CL 228. 

3160. ——.] —AINGE v. MORGAN, No. 3155, 
ante, 

See, furlher, Sub-sect. 0, 8. (f ), post. 

3161. - Where seats built & repaired by 
parishioners.|—GREATERCHY v. DiaARDsLy, No. 


3140, ante. 
3 Control by Court of Arches.]— ELp 








162. 

v. Perry, No. 1788, avite. 

See, also, Nos. L040, 3128, 5127, 
post. 

31638. By churchwardens.| — REYNOLDS 
MonkrTon, No. 3174, post. 

3164. By custom.]—BuraBin v, TREDIMAN 
er 2 Roll. Rep. 24; Poph. 140; 81 E. Rh. 
USL. 





ante, No. 3169, 


Vv. 





Tayi. 
2463 Proud v. Price (1893), 62 L. J. Q. B. 4903 Kellett 
v. St. John's, Burscough Bridgo (1916), 32 T. L. R. 571. 


3165. Subject to ordinary.])—PE&TrMAN v. 





' Brivaer, No. 3125, ante. 


the sake of quiet & order in the church, that is an | 


assignment of a seat for the person to sit in where 
the ordinary has the right; but where any par- 


i rson has a right, the ordinary cannot 
anign (DARE, C.J.).—-AINGE v. MORGAN (1713), 


ilb. 124; 03 E.R. 281. 
113156. ‘3 © —PurrMan v. BRIDGER, No. 3125, 
ante. 

8157. 

Casp, No. 3159, post. ee 


rsuance of a resolution of the vest 
ramoved the door from the pew claimed 
by him. & the eat Sat ee 

on on ec 
chnechwandona for the disturbance of | 
his easoment :—ZJleld : 





Ce eenan allie asthe 











Seat in body of church.]—Corven’s . 





, entitled to recover.—BRUNSKILL v. 
| HakRis (1854), 1 E, & A. 322.—CAN. 
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3165 i. By churchwardcna—Sudject to 
ho was not ordinary.} —‘hurchwardens alone have, 








3166. ——.J—FULLER v. LANE, No. 3123, 
ante. 
3187. ——.]|— WYLLIE v. MoTT & FRENCH, 


No. 1040, ante. 

3168. 

3127, ante. 
316 








No. 


s 
-|—The churchwardens of a 
parish church have vested in them the allotment 
of seats in the body of the church amongst the 
parishioners subject to the control of the ordinary 
& to the cxemption existing in respect of facult 
pews or seats. The allotment, however, in eac 


J—BLAKE tv. UsSBORNE, 











subject to the ordinary’s control, the 
' ation of the pews in a parish 


I. 
—Re DERRY CATHEDRAL (PEWS OF) 


Part VII.—PROPERTY OF THE CHURCH OF ENGLAND. 


case must be made in general terms so as to entitlo 
the allottees to occupy the seats allotted to them 
at all the ordinary services held in the church ; the 
churchwardens not being entitled to attach to 
the allotment a condition excluding any allottec 
from the right to attend in the seats allotted any 
of the ordinary services of the Church prescribed 
by the rubrics. Thus persons to whom the church- 
wardens have allot seats in the body of the 


church are entitled by law to occupy the seats so | 


allotted to them not only during the Sunday 
morning service, but also during the Sunday 
evening service & at the early Sunday morning 
service held for the administration of Holy Com- 
munion, as well as at the ordinary services held 
on Christmas Dar, Ash Wednesday, & Good 
Friday, & at any other ordinary service held in 
the church whether on Sundays or on weekdays. 
Moreover, up to the commencement of service 
the seats allotted by the churchwardens to 
parishioners cannot legally be occupied by other 


‘ body of church.]——-Pym v. 


persons against the will of the persons to whom | 


they have been allotted. 
Should a stranger be put into a seat. prior to the 


commencement of the service & decline to leave ° 


it to enable the allottcees from the churchwardens 


to oecupy it, he would be liablo to an action at — 


common law for disturbance of seat & to a suit 
in the Ecclesiastical Ct. for perturbation of seat 
(Dr. TrRIsTRAM).—CLAVERLEY (VICAR, ETC.) v. 
CLAVERLEY (PARISHIONERS, ETCU.), CLAVERLEY 


GATACRE & LEGH tv. CLAVERLEY (VICAR, ETC.), 
[1909] P. 195. 

See, also, No. 3122. ante. 

3170. - By custom of London.) --CLERkK v. 
merece (1719), 11 Mod. Rep. 290; 88 FB. R. 1046. 





171. 
3 Phillim. 515, n. 


tne ee mee te ne eee ee eee os, 
. 
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deft. was justified. The jury are to say whether 
any unnecessary violence was used (ROLFE, B.).— 
REYNOLDS v. MONKTON (1841), 2 Mood. & R. 384. 


Annotations :— . Asher v. Calcraft (1887), 18 Q. B. D. 
607. Refd. Taylor v. Timson (1888), 20 Q. A dD. Sr 


$175. —— Right of exclusion-—For insuf- 
ficiency of accommodation.]—TAYLonr v. TIMSON, 
No. 1031, ante. 

See, further, Nos. 760, 789, ante. 

3176. Exercise of powers.|—VETIMAN 0. 
Bripa@er, No. 8125, anle. 











3177. ——-~ J—-Drury v. Harrison (1794), 
3 Phillim. 515, n. 
Annotation :---Refd. Ritchings +. Cordingley (1868), L. Tt. 
3A. & E. 118 


See, generally, Nos. 751, 762, ante. 
8178. By parson é& churchwardens—Seats in 
Gorwyn (1612), as 


reported in Moore, K. B. 878; 72 E. R. 069. 

Annotations --—Mentd. Frances r. Ley (1615), Cro. Jac. 366 3 
Buxton v. Bateman (1662), 1 Sid. 883 Spooner ». Browstor 
(teat) $3 Bing. 1363; Churton ». Krewen (1866), L. RR. 2 
tq. 634; Ashby v. Harrla (1868), L. RR. 3 C. P. 523: 
MacUough ». Lancaster Burial Board (1888), 52 J. 2. 
740; Philippa ov. Halliday, (1801) A. C. 328; Clavorloy 
Vicar, ota.) ». Claverley (Parishioners, ote.), avert 
lomurebe arena #. Claverley (Vicar, ctc.), Catuacro 
Legh ¢. Claverley (Vicar, oto.), (1900) 1. 105. 


3179. By parishioners.|— Parishioners cannot 
prescribe to dispose of pews, exclusive of the 


' ordinary.—PRESGRAVE v, SHREWSBURY (CHURCIT- 
. WARDENS) (1705), 1 Salk. 1673 91 K. BR. 164. 


——.j— Drury v. Harrison (1794), 


-innotalion :--- Reid. Ritchings ¢. Cordingley (1868), IL. 2. | 
$A.L& E. 113. 





3172. - Free seats.;— (1) Churchwardens of 
a church with free scats have authority to direct, 
for the maintenance of order & decorum, in which 
of those seats certain classes of the congregation 
may & others may not sit. 

(2) A person may be convicted by justices, 
under Ecclesiastical Cts. Jurisdiction Act, 1860 
(c. 32), 8. 2, Of violent behaviour in a church, 
although such behaviour was in assertion of n 
bona fide claim of right.—ASHER v. CALCRAFT 
(1887), 18 Q. B. D. 607; 56 L. J. M. C. 573 56 
L. T. 490; 51J3.2P. 5983; 35 W.R. 651; 37.1. 8. 
485, D.C. 

Annotations :-—A8 to (2) Refd. Kensit 7. St. Paul's (Dean & 


Chapter), [1905] 2 K. B. 249. Generally, Mentd. Taylor 
v. Timson (1888), 20 Q. B. D. 071. 


Sce, alsa, No. 3149, ante. 


3173. Extent of control--Whether right 
to destroy pew included.J—Girson v. Wricur 
(1605), Noy, 108; 74 BE. R. 1074. 

317 Removal of intruder.)— The 
churchwardens have a discretionary power to 
appropriate the pews in the church amongst the 
parishioners, & may rcmove persons intruding on 
seats already appropriated. 

I think that the churchwardens have a right to 
exercise a reasonable discretion in directing where 
the congregation shall sit; & if deft. used no 
unnecessary force, he had a right to remove pitf. 
from the pew in question to another seat. If, 
in the exercise of a fair discretion, the church- 
wardens thought it more convenient that the phi 
should be occupied by G.’s family, & not by pitf., 
& if the removal could be effected without public 











' Where proprietary right in a Bere v. 
BERT (1613), 2 Bulst. 150; 80 K. 


3180. By vestry.|—-PETTMAN v. Bripaimn, No. 


: ‘ 25 7 ry 
(CHURCHWARDENS) v. CLAVERLEY (Vicar, Etc.), | 2129s ante 


3181. When common law courts will interfere -- 


GIL- 
%t. 1025. 
Annotations :— Refd. Chestor’s, Bp. Caso (1608), 6 Mod. 
Rep. 433; Jacob *. Dallow (1698), 12 Mod. Rop. 233 5 
Stocks v. Booth (1786), 1 Termin Rep. 428; Byorley vt. 
Windus (1826), 7 Dow. & Ry. K. 1. 564, 


See, further, Sub-sect. 9, Mh. (Cf), post. 


D. Appropriation. 
(a) By Facully. 
i. Necessily for. 

3182. On exchange of gallerles.|—In 1822 J). 
conveyed a piece of frechold land with a chapel 
thereon adjoining M., his park & mansion, cexeept- 
ing from the conveyance a gallery extending along 
the west side of the chapel, reserved for the use 
of himself & his heirs for ever, to trustees In fee, 
upon trust to allow the chapel to be used for 
services according to the rites of the Church of 
england, ete. ‘The chapel was, shortly after the 
date of the conveyance, consecrated, & a chaplain 
was appointed to officiate in it. In 1840 the 
chapel was pulled down, & the present church 
was erected partly on its rite & partly on land 
belonging to B., who had succeeded to the I. 
estate, in fee, without any conveyance of the land 
having been made by H. for the use of the church. 
Upon the completion of the church, a portion of 
the north yallery, sufficient to seat 72 persons, 
was by the trustees appropriated to K. in lieu of 
the west gallery, which had been demolished in 
carrying out the plans for the extension of the 
church. In 1851 resp. was appuinted incumbent 
of F., & in 1854, by an Order in Council, tho 
district of S., including the church, waa formed into 
a consolidated sapaagt & In 1866 L. as the sur- 
viving trustee under the deed of 1822, conveyed 
the site of the old chapel, & in his own right the 
remainder of the site of the church, to the incum- 
bent of S. & his successors in fee; subject to a 


' proviso that the KE. north gallery, with the private 


scandal, or the disturbance of Divine service, : 


entrance thereto, should belong to him & his heirs 
for ever. The exchange of galleries had not becn 
HH 2 
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sanctioned by faculty. The Countess of C., as 
tenant for life of E. & the trustees of the E. estate 
petitioned for a faculty confirmatory of the 
above exchange of galleries :—Held: (1) B. in 
1840, in giving up to the parish his west gallery, 
yave full & valuable consideration for the present 
K. gallery ; (2) the chapel & its site having been 
made, by the deed of 1822, as well as by the sen- 
tence of consecration, subject to the jurisdiction 
of the ct., to perfect the title to the exchange of 
yallerics a faculty was necessary, & the exchange 
by deed was not sufficient to give the Countess 
of C. a good title to the present gallery ; (3) peti- 
tioners were entitled to the confirmatory faculty 
prayed.—CHICHESTER (COUNTESS) & ENBROOK 
Estate TRUSTEKS ve Woopwarp (1888), Trist. 
180. 

3183. Seats appropriated on consecration of 
church.|—-The purish church of Cross-stone was 
erected in 1835 by parochial subscriptions & a grant 
from the Ecclesiastical Comrs. in substitution for 
a chapel erected in 1717, which had taken the place 
of an carlicr chapel erected in 1530. The present 
church consisted of a middle aisle, two side aisles, 
with north & south & west galleries. The incum- 
hent. & churchwardens petitioned for a faculty to 
authorise the removal of the north & south gal- 
leries, the substitution in the aisles of low pews 
with slanting backs for the present high ones, the 
doing away with square pews. & other alterations 
The granting of the faculty was opposed by E., 
who, with his ancestors had been resident landed 
proprictors of the same property in the parish for 
upwards of four centuries, & in the enjoyment of 
pews & seats annexed to houses on the I. property 
since 1530. 1.’s opposition was based on the 
grounds; that (@) the proposed alterations were 
unnecessary, & would be no improvement, that. 
they would seriously diminish the number of 
sittings; (6) that the opening of a third entrance 
to the church would increase the draughts in the 
chureh 3) that they would interfere with the 4. 
faculty pew, & with other faculty sittings annexed 
to houses on the Is. property now owned by 
himself & his nephew. The pew & other sittings 
in question had) been appropriated to resp.’s & 
his nephew's predecessors in title by an appropria- 
tion deed of even date with the consecration of the 
church mn E835, executed by four comrs. appointed 
for the purpose by the Archbishop of York as 


| 


5 a ce a a en ee 
ee ee ee eee ee ee es we ee 


Diocesan, but the appropriation had not. been | 


confirmed by faculty. There were 100) sittings 
appropriated) by this deed as faculty sittings :-— 
Held: (1) the ostensible number of sittings in 
the church would not be diminished by the pro- 


posed alterations & resp.’s other general objections ; 


ECCLESIASTICAL Law. 


&, under the circumstances, they were entitled to 
such faculty; (4) like faculties ought to issue to 
any claimants to sittings under the appropriation 
deed, upon the judge being satisfled in Chambers 

hat they were entitled to corresponding faculty 
sittings in the later chapel; (5) as claimants to 
sittings opt Saaeery by the deed of 1835, in the 
north & south galleries, had failed to establish 
a title to corresponding faculty sittings in the 
later chapel, they were not entitled to a similar 
confirmatory faculty ; (6) resp. having reasonable 
ground for opposing the issue of the faculty in the 
form originally prayed, there ought to be no order 
as to costs, excepting on resp. to recoup to peti- 
tioners such costs as they had incurred in producing 
evidence in sup of his own title.—LIGHTFOOT 
v. Eastwoop & Cross-STONE (INHABITANTS) (1889), 
Trist. 248. 

See, also, No. 3134, ante, Nos. 3204, 3280, post. 


ii. Jurisdiction to Grant. 

Yontrol of scats gencrally, see Sub-sect. 9, C., 
ante. 

3184. What estate may be granted.|—-Branin & 
TRADUM’S CASE (1618), Poph. 140; 79 Ie. KR. 
$2415 sub nom. BRABIN tv. TREDIMAN, 2 Jioll. 
Rep. 24. 

Annotations : -Consd. Kellett «. St. John's, Burscough 


Bridge (1016), 32 T. L. R. 571. Refd. Langley v. Chuto 
sett) T. Rayim. 246; Proud v, Price (1893), 62 L. J. Q. B. 


3185. —-—.!- Srocks v. Bootil, No. 3275, post. 

3186. —--.|-—WALTFR vr. GUNNER & DkuRy, 
No. 1052, ate. 

3187. Seat subject to claim by prescription.|— 
AINQGE vp. MorGAN, No. 3155, ante. 

3188. -——.| —Srocks vr. Bootu, No. 38275, post. 

8189. Faculty conferring power to_ sell.|-— 
STEVENS t. WOODHOUSE & BULLER (1792), 1 Mag. 
(on. 318, n.3 161 BK. RR. 566. 

3190. Faculty granting seat appurtenant to 
lands.| -PETTMAN tv. Bripaick, No. 3125, ante. 

3191. Faculty without condition of residence.}— 
FULLER v. LANE, No. 3123, ante. 

3192. —--—.]- -MEIGH v. TwiGcu (1886), 2 T. L. R. 
552. 

3193. Faculty for seat in body of church—For 

non-parishioner.|—FULLER v. LANE, No. 3123, 
ante. 
3194. Erection of pew in chancel by parishioner. | 
—Werst PECKHAM (VICAR & CHURCHWARDENS) 
» GEARY, DALISON INTERVENING (L889), Trist. 
18u. 

3195. Faculty confirming appropriation deed-— 
Exchange of galleries.)|—CHICHESTER (COUNTESS) 
& ENBROOK EsTATE TRUSTEES 1. WooDWARD, 
No. 3182, ante. 

3196. —-—.}-~ LiGuTrouoT sr. 





Kasrwoon§ & 





; Cross-STonE (INHARITANTS), No. 3183, ante. 


to the alterations might be met. by slight modifica- | 
tions In the plan, which the ct. would order to be - 


made; (2) resp. had by the evidence cstablished 
that. the predecessors in title of himself & his 


nephew were entitled to faculty sittings in respect ° 


of houses on the I. property in the later as well as 
in the earlier chapel, & in lieu of such sittings 
chose now cectipied by them had been appropriated 
in favour of their predecessors in title by the deed 
of appropriation of 1835, but this appropriation, 


not having been confirmed ot erent did not . 
i 


confer on them a complete legal title to the sittings ; 
(3) it was competent to the ct. in the exercise of 
its equitable jurisdiction, to cure the defect in 
the title of resp. & his nephew to the seat & sittings 
in the aisles by decreeing a faculty confirmatory 
of their appropriation under the deed of 1835, 


iii. Principles governing Grant. 
3197. What court will consider.|—When the ct. 
grants a faculty to appropriate a seat in a church 
to an inhabitant, it should be matter of pre- 





: liminary consideration (1) whether guch a grant 
(2 


‘ would be prejudicial to the parish 


) whether it 
would be prejudicial to the persons opposing the 
yrant, & (3) whether the party applying for it is, 
from station & property in the parish, qualified 
to have such a grant.—PARTINGTON r. BARNES, 
SurRRyY (RECTOR) (1757), 2 Lee, 345; 161 E. R. 


| 304. 


$198. ——— Grant for faculty diminishing ac- 
commodation for parishioners.|— Butr v. Jonrs 


. (1829), 2 Hag. Ecc. 417; 162 E. R. 909. 
ions :——Consd 


Annotations : . Re Plumstead Burial Ground, [1895] 
Pp. 225: St. Andrew's, Hove (Vicar, ctc.) & Hove Conirs, 


Part VII.-—PRoperTy OF THE CHURCH OF ENGLAND. 


ve. Mawn & Rowe, (1:395] P. 228, n.; L. C. C. «. Dundaa, 
(1904] P. 1. Befd. Evans ec. Slack & Smith (1869), 38 
L. J. Eccl. 38 7 Re St. George-in-the-East (1876), l PRP. Dd. 
311; Re St. Paul’s, Wilton Place (1889), Trist. 120; 
Re St. Nicholas Cole Abbey, Re St. Benet Fink, Church- 

; St. Androw, Romford (Rector & 
Churchwardens) v. All Persons having Interest, etc., 
{1894] P. 220; St. James Norland (Vicar, etc.) r. Sane 
(Parishioners), [1894] FP. 256; 
Cardiff (Vicar of) r. Same (Parishioners), (1898) P. 154. 


See, also, No. 3194, ante. 

8199. Exercise of jurisdiction.|-—— FULLER 
LANE, No. 8123, ante. 

8200. 
11687, ante. 


v. 





ee ee 


st. John the Raptist, . 
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8205. Claim by purchase.]——-ITARFORD v. JONES 
(1724), i Hag. Con. 318, n.3; 161 EK. R. 566. 

3206. -——.]—-GIBBON v. CHRISTCHURCH, HIGH 
TIARROGATE (ALL OF), SHEEPSUANKS INTERVENING, 
No. 3223, post. 

See, generally, Sub-sect. 9, D. (0), post. 

8207. Avoidance of  expense.| —- SANDGATE 


' Pacu.ry Case (1888), 4 T. L. R. On. 


-}—WooLLOcoMBE r. OULDRIDGE, No. — 


$201. Proof of possessory rights.|—The rector & | 


churchwardens of the parish of KB. petitioned for 
a faculty to authorise the reparation & reseating 
of the parish church. The owner of H., an ancient 
mansion in the parish, claimed two pews as 
annexed by a lost faculty to his mansion. 
et. held that his claim to the larger pew was 
established ; but that by the evidence he estab- 
lished only a possessory & not a prescriptive or 
faculty title to the smaller one. The owner of 
another mansion in the parish claimed two other 
pews in the church as annexed to his mansion by a 
lost faculty. The ct. held also that. in this case 
& possessory & not a faculty title to the pews had 
been established :-—/leld : a faculty for repairing 
& reseating the church would be decreed, with a 
declaration that the owner of H. had established 
his claim {uo the Jarger pew as a faculty pew, 
& a possessory title to the smaller one 3; & the other 
claimant had also established a possessory title 
to the two pews claimed by him; the faculty 
containing directions to the churchwardens to 
allot to claimants of the possessory pews, on the 
church being reseated, pews on the site of the old 
pews, having regard to the requirements of their 
families. —FULLER ot. BEXLEY (PARISHIONERS) 
(1879), Trist. 172. 

3202. ~}—LIGHTFOOT or. Kasrwoop  & 
Cross-STONE (INHABITANTS), No. SESS, anle. 

3203. —--— Thirty-eight years ---Exchange of 
pews.|—SANDUATE FacuLry Cast (1888), 4 
PF. Tr. R. 615, 

8204. -- .- Two hundred years.| (1) Grants of 
faculty for appropriating church seats are now very 
dom granted, but. in a case where there had 
been continuous possession by the same family for 
upwards of 200 years of seats in the gallery of 
Ae side chapel of a parish church & of sub- 
stituted seats on the floor of the chapel erected 
it the expense of the family, A where also at 
he commencement of the continuous possession 
f the seats the ordinary had recognised that 
he predecessors of petitioner had special rights in 
he seats distinguished from the seats over which 
he ordinary had jurisdiction, the ('t. of Arches 
leerced a faculty to issue appropriating the seats 
© the use of petitioner & his successors & his 
© their families subject to the usual provision of 
esidence in a named house in the parish. 

(2) There are only three ways in which a claim 
an be asserted to seats in a church which prevents 
he churchwardens & the ordinary, whom. for this 
urpose the churchwardens represent, from inter- 
ering with them. The first is by claiming 
rescription. ... The second is by production 
fafaculty.  .. The third is by application for 
he grant of a faculty where none is proved to have 
sisted hitherto (per CuR.). 

(3) Observations (see No. 3212, post) us to the 
ghts of owners of faculty pews when a general 
seating of the church takes place.— BATHURST 
EARL) wv. CIRENCESTER PARISH, [1921] P. 381 ; 
7 T. L. R. 916. 





The ' 


—- ee 


iv. Effect of Grant. 
38208. Whether ordinary bound.] —FuLLER v. 
LANE, No. 3123, ante. 





3208. -——.]—WoOoLLOCOMBE 1. OULDRIDQE, 
Now 117, ante. 
10. -——.J—Knapr rv. Sr. Mary's, WILLESDEN 


(PARISHIONERS), No. 3207, poat. 

3211. Right of grantee--Whether apportionable 
-—Faculty granted in respect of dwelling-house— 
House subsequently divided.|— The right to sil in a 
pew may be apportioned. Therefore, where by a 
faculty, reciting, “ that A. had applied to have a 
pew appropriated to himin the parish church in 
respect of his dwelling-house ”? a pew was granted to 
him & his family for ever, & the owners & occupiers 
of the dwelling-house, & the dwelling-house was 
afterwards divided into two: - Meld: the occupier 
of one of the two, constituting a very small part 
of the original messuage, had some right to the 
pew, & in virtue thereof might maintain an action 
against a wrongdocr.---- HARIS 7 Driwis (1831), 
2B. & Ad, 161; 91. J. 0. S. K. OB. 2003) 100 
I. HR. 1104. 
in enaiton :---Mentd. Newcomen v, Coulson (1877), & Ch. 2. 


3212. —-— — On alteration of seating In church.| 
—If the owner of a faculty pew is asked to allow 
his pew to be removed as part, for example, of a 
general reseating of the church, he is entitled: to 


| similar faculty rights in a pew cither on the site 


Of his old pew or elsewhere as may be agreed (per 
Cur.).— Bariunrsr (KARL) 0. CIRENCESTER PARISH, 


( No. 3204, arte. 


2 eee CEE OR een RE i 


3218. Faculty granted for limited period only.| -- 
Buakt tv. Usborne, No. 3127, ane. 


Vv. Presumplion of Lost Faculty. 

3214. When presumed - After what period.| — 
WALTER vt. GUNNER & Drury, No. 1052, ante. 

3215. - ~ Exclusive possession & repair for 
long perlod -Original possession acquired without 
legal title.; ‘The owner of ao freehold dwelling- 
house brought an action in respect. of the dis- 
turbance of his possession of a pew in tho parish 
church. There was evidence that for more than 
seventy years he & his predecessors in title had 
occupied the pew, kept it locked, & repaired it: -- 
Held: upon the principle that a legal origin ought 
to be presumed if a legal origin be possible, tho 
grant of a faculty ought to be presumed, & the 
action was maintainable ; & this was so though 
it appeared that 200 years ago the then lessee 
of the house, before he became the freeholder, first 
acquired possession of the pew in a manner which 
gave no legal title, the subsequent enjoyment not 
being nore consistent with the legal origin than 
with the presumption of a latter faculty. —PHi- 
Lips v. HALLIDAY, [L8SV1, A.C. 2283; 61 LJ. Q,. 
210; 641.7. 745; 555.7. 741, 0.5 affy. 8.0. 


‘ gub nom. HALLIDAY v. PHILLIPS (1880), 23 QQ. 1. UD. 


eee 


48, ('. A. 

Annitations :—A Lightfoot v. Eastwood & Cross-Stone 
(1549), Trist. 248; Simpson v. Godmanchester, Corpn., 
[1896] 1 Ch. 214. . Ktoberta & Lovell v. Jamen 
(1903), £9 L. T. 282. Apid. Hulbert v. Dale, (19069) 2 Ch. 
57. A.-G. v. Horner (No. 2), [1913) 2 Ch. 140. 
A General Estates Co. v. Teaver, (1914) 3K. B. Oli: 

Proud Uv. Price (1493), 62 L. J. ° 3. 400 > ‘ * 
man-CGibbard v. Wilkinson, (1897) 1 Q. B. 749; Lc. GC. 
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3240. Non-parishioner—Claim to seat in body 
of church.|—-BYERLEY v. Winbus, No. 3124, anie. 

—— As appurtenant to property in another 
parish.|—Sec, also, Nos. 3252, 3255, 3315, post. 
Claim to seat in alsle—As appurtenant to 
property in another parish.|—Sce Nos. 3251, 3252, 
3315, post. 








(c) What may be claimed. 


3241. Seat in body of church.]— CorVEN’s CASE, 
No. 3159, ante. 

3242. ——-.]—BOooTnLy v. BaILy, No. 1012, ante. 

3243. ——— Upper end of seat.|——13 UXTON v. 
BarvEeMAN (1664), 1 Sid. 88, 201; 1 Keb. 457; 
I. Raym. 62; 82 i. lt. 087, 1056 ; ; 
BUNTON v. BATEMAN, 1 Lev. 7 1. 
Annotations :—-Refd. Barrow v. Kew (1668), 2 Keb. 

Aired ve. Freckleton (1682), 3 Lev. 73; Jacob v. Dallow 

(1698), 12 Mod. Rep. 233 ; Konrick’ v. Taylor (1752), 


Say. $1; Stocks 9. Booth Ge bee Term Kop, 4283 
Charton v. Frewen (1366), L. +e Ky. 634 ; 


aaane C869), 38 I. J. Ex. 
i. slaverley (Vicar, ete.) ». 


342 ; 


Wilkinson, [1807] 1 Q. B. 740; 


ECCLESIASTICAL LAW. 


| aisle.| BARROW v. Kew (1668), 2 Keb. 342; 84 
' E. R. 213 ; sub nom. BARROW v. KEEN, 1 Sid. 361. 

$252. ——— -|—A pew in the aisle of 
a church may be prescribed for as appurtenant to 
a house out of the parish. Qu.: as to a pew in 
the body of the church.—Davis v. Wirrs (1800), 
For. 14; 145 H.R. 1008. 

3253. 
No. 3315, post. 

3254. Claim to seat in body of church.] 
—DAvIs v. WiTtTs, No. 3252, ante. — 

3255. | 
































church may be prescribed for as pean to 
' a house out of the parish.—LOUsSLEY v. HAYWARD 


sub one 


Chapman ». ° 
Wiatorman: (ibbard 9. - 


Claverley (Parishioners, etc.), (laverley (Chure hwardens) 


». Claverloy (Vicar, etc.), Gatacre & Legh v. Claverley 
(Vicar, ote.), (1900) DP. 105. 

Claim by non-parishioners.|- See No. $124, 
ante, Nos. $252, 3255, 3315, poat. 

See, also, No. 3285, noat. 

3244, Seat in alsle.J—-Conviien’s Cast, No. 3159, 
ante. 

-—-~-~ Claim by non-parishioners.! - 
322, 3315, post, 

3245. Seat in chancel --Chief seat.]-—IIALL v. 
Enuis, No. 466, anie. 

3246. —---- Chancel claimed in right of honour.| 

——-To a declaration in an action on the case for 
disturbing pltf. in ¢he use of his pew, stating a 
prose ription to sit in a certain part called the 
parson’s chancel, parcel of the church, & that defts. 
disturbed him from entering into the chancel & 
sitting in the seats there; a plea that they were 
scised in fee of the honour, & that the chancel was 
parcel of the honour, & therefore they sat in the 
soats of the chancel, is bad, for it does not answer 
the declaration. 

In an action for disturbance in a pew, it is not 
necessary to allege, 
the right is appurtenant is an ancient messuage— 
DAWNEY v. DEE (1620), Cro. Jac. 605; 79 EK. KH. 
5173; sub nom. DAWTREE v. DEE, J. Bridg. 4; 
Palm. 463; 2 Roll. Rep. 139. 

Annotations -—-Refd. Buxton «. Bateman (1662), 1 Sid. 88: 


Kenrick r. Taylor (1752), Say. 313 Spooner ve, Brewster 
eo 3 Binge. 136. 





See Nos. 3251, 


Sa 10; Keble v«. Hickoringell (1707), Kel. Na 273; 
Bryan v. Whistler (1828), 2 Man. & Ry. K. B, 318 
3247. ———.|— PARKER v. LEACH, No. 3053, ante. 


Hurron (1626), Noy, 738; 
1045. 


Annotation °- 
See, also, No. 3243, ante. 


(d@) In respect of What Property claimable. 
3249. House.J— ANON. (1616), 1 Brownl. 
128 E. R. 65h. 


ainnolation << Menta. Grifln ¢. Dighto Davi : 
esis ighton & Davies (1863) 


Palm. 424; 74 KE. R. 


3250. 
G05 ; Mh E. 617 aud nom. DAWTREE v. DEE, 


; Palm. 46 ; 2 Roll. Rep. 139. 
. Bux on e nee Teg (1662), 1 Sid. 88; 
Kenrick ¢. prasior EES iy at ae 
eee Sa ig ing. 136. 


pooner e. Brewster 
Keble v. Hicker t 
pie Yr. whistler (1838), 2 ringell 


$251. 


ev. oy ee 


“aion 





eee eee 


ee eee ee 


a a a ee re 


that the messuage to which : 


(1827), 1 Y. & J. 583; 148 EB. RR. 304. 
Annotations :—Refd. Itc St, Columb, Londonderry Pows 
ie 8 L. T. 861; Churton rv. Frowen (1866), L. R. 2 Eq. 


3256. - 
No. 3315, post. 

3257. Whether apart from house.] — CORVEN’S 
Case, No. 3159, ante. 








———.]|—-CHURTON v. FREWEN, 


3258. _———,]-_PertM Aan v. Brinagr, No. 3125, 
ante. 

3259. ——.] —WoOLLOCOMBE v. OULDRIDUE, 
No. 1167, ante. 

8260. — — In parish.]—Srocks v. Bootu, No. 


3275, post. 
See, also, Nos. 3251, 3252, ante, No. 3315, post. 
3261. —-——- Estate in another parish.]-—CiURTON 
® PREWEN, No. 3315, post. 
See, also, No. 3275, post. 


(ec) Proof of Claim. 
i. In General. 


3262. Whether proof of repair necessary. — 
BUNTON v. BATEMAN (1664), 1 Ley. 713 sub nom. 
BUXTON t. BATEMAN, 1 Sid. 2013; 1 Keb. 457; T. 
Raym. 52; 83 I. R. 302. 


.{nnotations :-—Refd. Burrow vr. Kew eae 2 Keb. 342; 
Ashly r. Freckleton (1682), 3 Lev. 73; Jacob r. Dallow 
(1698), 12 Mod. Rep. 233: Kenrick v. Taylor (1752), 
Say. $1; Churton tr. Frewen Seki a a Rt. 2 Kq. 634; 
Chapman v. Jones (1869), 38 TL. J. . 169; Stileman- 
Gibbard v. Wilkinson, [1897] 1 Q. i 749; Claveriley 
(Vicar, etc.) v. Claverley (Parishioners), C laverley (Church- 
wardens) v. Clavericy (Vicar, aes Giatacro & Legh v. 


Caverley (Vicar, etc.), (1909) me 195. Mentd. Stocks v. 
Booth (1786), 1 Term Rep, 428 
3263. —-—.]—When a nrveceiption for a. scat 


. ina church is found by the verdict, the repairing, 
i which is only a circumstance requisite to support 


‘the prescription, is of necessity included.— 
STEDMAN «. HAY (1722), 1 Com. 866; 02 E.R. 
1115. 

3264, ———.; —In an action for disturbing pltf. 


entd, Bitte ©. Gainece (1700), 1° 


_in his pew, pitf. need not lay or prove that he 
. repaired it against a stranger; «lifer in a dispute 


—Reld. Buxton ¢. Rateman (1662), 1 Keb. 370. | 


4550 


h tl rdinary. 
$248. Upper place in seat.] — CARLETON ve! with the o 





KENRICK v. TAYLOR (1752), 
1 Wils. 326; Say. 31; 95 E. R. 643. 


innotations —Consd. Proud r. Price (1893), 42 W. R. 102. 
d. Waring v. Griffith (1757), 2 Keny Pat : Stocks »v. 

Booth (1786), 1 Termn Rep. 428; Cross v. Salter ioe 
%$ Term Rep. 639; Criap v. Martin ee Me PR. Dd. 
Halliday r. Phillips (1889), 23 Q. B. D. avers 
(Vicar, ctc.) r. Clavoricy Vicar, te), 6 Piaverky (Chureh- 
wardens) t. Claverley (Vicar, etc e Gatacre & Legh r 
Cleverley (Vicar, etc.), [1909] P. 


3265. -} —BRADRURY i. 
T.Jo.3;3; 84 E.R. 1118. 





Burcu (1671), 


| annotation -—Refd. Stedman r. Hay (1722), 1 Com. 366. 


J—Davw NEY v. DEE (1620), Cro. Jac. | 


1700). 1 
273 ; 


In another ae & Hy 83 to a in 


3266. 
No. 1167, ante. 

3 .|—(1) Evidence of repair to a pew 
claimed by prescription is not absolutely necessary, 
as no repair may have been made within the 
period of any one living. 

(2) If a pew be held by a faculty or prescription, 
the ct. cannot disturb the possessor; it cannot 





-] —WOOLLOCOMBE v. OULDRIDGE, 
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interfere so as to defeat that right 
LUSHINGTON). 

(3) A claim by prescription can be set up in an 
act. Where there is a choice given to parties by 
the ordinary practice of the ct., it cannot interfere, 
except on application (DR. LUSHINGTON). 

(4) An exclusive right to a pew must be main- 
tained cither by a faculty which may be seen, or 
by prescription which implies a faculty. Though 
it is not competent to the Ecclesiastical Cts. 
to try a prescription ; still they may proceed until 
prohibited, for the defect is not in jurisdiction, 

ut. in modo triationis (DR. LUSHINGTON), 

(5) A man holds a pew by prescription when he 
& those before him, in the occupation of a house, 
have had constant use & possession, from time 
immemorial. Whenever a pew has been repaired, 
evidence should be adduced to show that the 
repair was made by the individual claiming a 
prescriptive right; for, if done at the expense of 
the parish, that c ircumstance would tend strongly 
aainnt a claim by prescription (Dk. LUSHINGTON ). 

~KNAPP tt. ST. ae KH, WILLESDEN (PARINH- 
IONERS) (1851), 2 Rob. Keel. 358 3517 Le. TT. On 8. 
1913 15 Jun 475 5 168 E.R. 13-44. 

Annotations -- —Aato (1) Refd. 1. ¢. 


Generally, Retd. stileman-Gibbard tv. 
Lqy. B. 749, 


3268. —-—- Where other acts of user proved.|- -- 
STILEMAN-GIBBARD v. WILKINSON, No. 3290, post. 
- Claim to seat in choir.| -.Sce No. 8245, ante. 

3269. Whether proof of occupancy sufficient.| - - 
PrRoUD tv. Prick, No. Sis, ante. 

327). By evidence of acts of ownership—aActs 
maintaining & upholding right.)}— Prrrman 1. 
BRIDGER, No. 3125, ante. 

3271. ---— Inconsistent with possession by per- 
mission of churchwardens-— Coupled with evidence 
of exclusive possession. |— STILEMAN-GIBBARD = t. 
WILKINSON, No. 3290, post. 

8272. Allegation of joint tenancy — Whether sup- 
ported by evidence of tenancy in common.].: —- 
SNELGRAVE v. BROGRAVE (1622), Palm. 1613 81 
Ie. R. 1027. 

Admissibility of evidence - Of repair.) ---See No. 
S288, qvost. 

3273. Evidence of abandonment.|— STilLuEmMAan- 
GIBBARD v, WILKINSON, No. 32010, post. 


(DR. 


Wilkinson, [P8097] 


men we 


ii. By Evidence of User. 
3274. Period of user— Thirty-six years.} — RoGers 


tv Brooks (1783), 1 Term Rep. 431, no; 90 bm. : 
1179, n. 
Annolations :— Consd. Morgan vr. Curtis (1828), 3 Man. & Ky. 


K. J$. 3X0. Refd. Stocks vr. Booth (1786), 1 Term Rep. 
4283) Giriffith v. Matthews a, & Term hs Qh ; 
Morgan r. Curtis (p28), 71. 5.0.3. K. 33.05: Philipps 
Yr. Halliday, ee o CY 228 5 petit ©, Price (1893), 
62 1. J. Q. BD. 490; Kellett v. St. John’ 4, Burscough 
Hiridiee (1916), 327.1. 2.571. Mentd. Bryanr. Whistler 
(1828), 8 B. & CL. 288; A.-G. ev. Horner (No. 2), (1913) 
2Ch. 140; ‘General Estates Co. r. Keuver, (1914) 3K. Bw. 
915: A.-G. 
[1915] A. Cc. 99 
3275. Sixty years.}— Possession for above 
sixty years of a pew in a church is not a suflicient 
title to maintain an action upon the case of dis- 
turbance in the enjoyment of it; but pitf. must 
prove a prescriptive right, or a faculty, & should 
claim it in his declaration as appurtenant to a 
messuage in the parish. 

A faculty of a pew to a man & his heirs ; not 
good ; so of an aisle of a church (BULLER, J.).—- 
Stocks v. BooTH (1786), 1 Term Rep. 428; 99 
E. R. 1177. 
enamine :—Refd. Spooner ct. Brewster (1525), 10 Moore, 

ioe 404; me ne. Curtis (eat 3 Man. & Ky. K. H. 
Crlap rtin (1876), 2 DD, 153 Philipps e. 

cae (1391 1} A.C. 228; Srotid v. Price (1893), 62 

L. B. 490. Mentd. Newcastle rv. Clark (1813), 2 
Meee. C, P. 666, 





NN 


Cie. Dundas, (1904) P21. 


eee ewe ee 


re re ee ee ee 
. 
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3276. —--- Thirty years—Pew in chancel.}]— 
Uninterrupted possession of a pew in the chancel 
of a church for thirty years is presumptive evidence 
of a prescriptive right to the pew in an action 
against a wrongdoer; but that presumption may 
be rebutted by proof that the pew had no existence 
thirt ¥ years ago. —GrRriFeitin oe. Marriunws (1793), 
5 Term Hep: 2006; 101 BK. R. 106. 

Sie albert - -Refd. ‘Morean e, Curtis ech - Mer & vty. 
. B.3893 Morgan v, Curtis (isz9), 7 LL. 

Me : Pepper v, Barnard (184 I i L. J i BOL: * Halll: 

day + MW pps seed 6 'T. R. Ost: AG. e Horner 

(No. 2), (1913) 2 Ch. 

3277. ——~— Application of Prescription Act, 
18382 (c. 71),s. 2.J)—-CRispe v. MARTIN, No, 3285, post. 

3278. 1832 
(c. 71), Ss. 1.]-—Proup », Prick, No. 31384, ante. 

3279. Effect of grant by rector & churchwardens 
~~ Where church rebuilt.] — Rogers v. Brooks 
(1783), 1 Term Rep. 431, no; 00 E.R. E179, n. 

«Annotations : nsd. Morgan v. Curtis cae) 3 Man. & 
~K.B. BRN, Retd. Stocks rt. Booth (1788), I Term Rep, 

43x : Gritith v. Matthows (1703), 4 Term Rep. 2063 
Philipps r. Meliday, (1801) A, Ch 228: Proud 9. Price 
(1803), 62 b. J. 190; Kellett, St. John’ KR, Burxcotpeh 
Bridxe (1910), Be " ‘}. ROS.) Mentd, Bryan». Whistler 
(P8828), 8 BL & CL e885 ALG oo Horner (No. 2), [P9738] 
: icin ral Kstates Co. 1. Beaver, L1Mtt} 3 K. OB. 

: -G, for Southern Nigeria ¢. Holt) (Liverpool), 
[lV15) A.C. SoM. 

3280. Effect of Interruption.|- A right to a pew 
can only exist by faculty or by — prescription. 
Where the preseription is) interrupted the jury 
are not bound to presume a faculty from long 
undisturbed possession. — MORGAN ¥, CURTIS (1829), 
3 Man. & Ry. K. BB. 3803; 71.3. O08. K.B. ae 
Annotation ;---Refd. Gritin v. Dighton (1861), 5 Hs. 

03; Halliday ¢. Philipps (1889), 6 TL. 1 2st. Menta. 

Stlleman-Gibbard ¢, Wilkinson, [E897] 1 Q. 1B. 749. 

3281. Rebuttal of evidence Pew nie in exist- 
ence.] —QnIFFITIL ev. MATTUEWS, No. 3276, ante. 





iii. By Mridence of Repair. 
3282. By family.] —(1) A man may prescribe 
for the sole enjoyment of a seat in the aisle of a 


‘ church, if the family have used to repair it. 


(2) The heie shall have an action for injuring 


_ the tomb of his aneestor 


(3) None can legally deface superstitious pictures 


Jina chutch window. 


If any one do so, without lieenee from the 


ordinary, he should be bound to his good behaviour 


' Noy, 


. alderman.)—-JAcon v. 
for Southern Nigeria r. Holt (Liverpool), 


Liy (1615), Cro, Jac. 366 5 


(per CCK). PRANCES t. 
BiopiInarieLp, 


WW Koon. bbt 3 aah nom. Day v. 
JO4., 


Annotations : 
10 Moore, C, 


fu to (2) Refd. 
PP. 40h. | de 


Spooner, Brewster (1825), 
ser Mentd. ft... London, Bp. 
(1743), 53 buast, 420, ‘tcher rt. Sondes itt $ 
ing. 508 ; ryan r. Whistler (1825), 8 1. & C1 28K: 
Winstanicy co North Manchester Overseers, [1910] A, C. te Ve 
3283. By corporation --Enjoyment in mayor & 
DALLO, No. 1219, ante. 

3284. At expense of claimant for time being of 
prescriptive right.;—DPeTrrMaAN v. Dripurr, No. 
$125, ante. 

3285. ———.]}---(1) A parishioner who claims a 
legal right by prescription to a pew in the nave of 
his parish church must, in order to displace the 
general right of the pend bs not only show that 
the pew has been occupied by him or his pre- 
decessors in title in respect of an ancient house in 
the parish for a period more or less extended, but 
must also prove, if any alteration or repair of the 
pew has been necessary, that such repairs or 
alterations were executed at the expense of those 
bahia at the time claimed the prescriptive right 


aa j Semble: Prescription Act, 1832 (c. 71), s. 2 
does not apply to a claim by prescription toa pew 
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Sect. 3.—The church: Sub-sect. 9, FE. (e) tt%., w. & 
(J) & F.; sub-sects. 10 & 11.) 

in the nave of a parish church.-—Crise v. MARTIN 

(1876), 2 P. LD. 15. 

Annotations :—-Aa to (1) Consd. Claverley (Vicar, etc.) v. 
Claverley (Parishioners, etc.), Clavericy (Churchwardens) 
ov. Claverley (Vicar, ctc.), Gatacre & Legh v. Claverley 
(Vicar, ctc.), [1909] P. 195. Refd. Stileman-Gibbard v. 
Wilkinson, {1897] 1 Q. B. 749. Aa to {2) Apld. West 
Peckham (Vicar & Churchwardens) ». Geary, Dalison 
intervening (1889), Trist. 189. Folld. l’roud »v. Price 
(1893), 62 L. J. Q. B. 490 
3286. For what period.|—WALTER v. GUNNER & 

Drury, No. 1052, anle. 

3287. What amounts to repair—Whether re- 
lining pew.|—STILEMAN-GIBBARD v. WILKINSON, 
No. 3290, poat. 

Whether proof of repair essential.]— See Nos. 
3262-3268, ante, 

3288. Evidence of repairs—Entry in vestry book 
—Whether admissible.|—In an action for dis- 
turbing pltf.’s enjoyment of a pew claimed in right 
of a messuage, an old entry in the vestry book, 
Kigned by the churchwardens, stating that the 
pew had been repaired by the then owner of the 
messunage, under whom pltf. claims, in considcra- 
tion of his using it, is admissible evidence to prove 
pitf.’s right to the pew.—-Pricr v. Lirti.eEwoop 
(1812), 3 Camp. 2&&, N. P. 

Annotation :-~—-Retd. Sturla v. Freecla (1880), 5 App. Cas. 623, 
3289. ——- Of one of three pews—Whether 

sufficient for claim for all.|— In case against the 

churchwardens of the pari.h, for disturbance of 
ptf. in a pew claimed in respect of an ancient 
messuage, when it appeared that there were 
three adjoining pews, which had been used for 
many years by the family of pltf., & that repairs 
had been done at the expense of the family in 
one or more of these pews, although it) did not 
appear whether in the one claimed in the action :— 

Held: sufficient: to support a verdict for pltf., 

although no evidence was given that the three 

pews had ever formed one.-- PEPPER v. BARNARD 

(1843), 12 1. J. Q. BB. 3613 1. TT. OO. 8. 1693 7 

J.P. 0875 7 Jur. 1128. 


iv. By Evidence of Olher Acts of Ovnership. 

3290. Removal of woodwork-— Substitution of 
chairs for seats.}—(1) Claimant of a right by pre- 
scription to a pew in the chancel of a parish church 
in respect of his ownership & occupancy of an 
ancient house in the parish must, as against the 
ordinary, prove, not merely exclusive possession 
of the pew by himself & his predecessors, but also 
some act of user or assertion of proprietary right 
inconsistent with mere possession by permission 
of the churchwardens. The right to such a pew 
is subject to the burden of repair, but it is un- 
necessary to prove actual repair where evidence 


ens we ee 





t 


1 
' 


is given of other such acts of user or assertion of | 


proprictary right, repair being only one of many 
possible acta of user. 
given, a lost faculty should be presumed. 

(2) The removal of the woodwork of a pew in the 
chancel & the substitution of chairs for the former 
seats is an act of ownership or assertion of pro- 


prietary rig t inconsistent with any right in the 
ordinary, &, together with exclusive possession, 


is sufficient to prove claimant's right; such re- 


moval will not amount to an abandonment. of the | 


right, unless it} bo coupled with circumstances 
indicating an intention to abandon. 
(3) Re-lining a pew is not an act of repair. 
Semble: (4) the right of the lay rector to the 
chief seat in the chancel of the parish church is 
not confined to a single seat 


. nnotalions -—Befd. 


rene 


4 
4 
H 
fy 


ma 


or his personal : 


occupation.—STILEMAN-GIBBARD r. WILKINSON, | 


ny . in dispute.]|— JACOB v. 
Upon such proof being : 


ECCLESIASTICAL LAW. 


{1897] 1 Q. B. 749; 66L. J. Q. B. 215; 76 1L. T. 
90; 61 J. P. 214; sub nom. WILKINSON, Jarvis & 
CLODE v. STILEMAN-GIBBARD, fe AN APPLICATION 
IN, 13 T. L. R. 145. 


v. Presumption of Lost Faculty. 
See Sub-sect. 9, D. (a) v., ante. 


(f) Jurisdiction of Courts to try. 
38291. Jurisdiction of Ecclesiastical Court.]— 

ANON. (1608), No. 1247, ante. 

8292. ———.]|—Hussty v. Leyton (1612), cited 

12 Co. Rep. 106; 77 EK. BR. 1383. 

Annotation :—Folld. Corven’s Case (1612), 12 Co. Rep. 105. 
82938. ——.]—GARVEN & Pym’s Case (1612), 

Godb. 199; 78 E. R. 121; sub nom. Pym »v. 

GOoRWYN, Moore, K. B. 878; sub nom. CoRVEN’S 

Cas, 12 Co. Rep. 105. 

Annotations :— - May v. Gilbert (1613), 2 Bulst. 150. 
Mentd. Frances v. Ley (1615), Cro. Jac. 366; Buxton ». 
Bateman (1662), 1 Sid. 88; Spooner v. Brewster (1825), 
3 Bing. 136; Churton v. Frewen (1866), L. R. 2 Eq. 634; 
Ashby v. Harris (1868), L. R. 3 ©. P. 523; Hill vo. Hill, 

[1897] 1 Q. B. 483; Claverley (Vicar, etc.) v. Claverley 

ieee ctc.), Claverley (Churchwardens) v. Claverley 


Vicar, etc.), Gatacre & Legh v. Clavcrley (Vicar, etc.), 
1909} P. 195. 


8294. -J}—-MAY v. GILBERT (1613), 2 Bulst. 
150; 80 EF. R. 1025. 





Annotations :—Refd. Chester's, Bp. Case (1699), 5 Mod. Rep. 
433; Byerley v. Windus (1826), 7 Dow. & Ry. K. LB. 564. 
Moentd. Jacob v. Dallow (1698), 12 Mod. Rep. 233 ; Stocks 
v. Booth (1786), 1 Term Rep. 423. 
peg ——.|--I[ARRIS v. WISEMAN, No. 1194, 

ante. 
ih ——.]--CARLETON v. Hiutron, No. 3248, 

ante. 


8297. ——.J}—ANON. (1700), No. 3162, ante. 

3298. o]|—WITCHER v. CHESLAM (1743), 1 
Wils. 17; 95 4. R. 467. 

3299. ——— In proceedings for faculty.|—-Swerr- 
NAM v. ARCHER, No. 1196, ante. 

3300. ——— For removal of pew.|]—lt. v. 
TRISTRAM, No. 1252, ante. 

3301, ——— Restraint by Court of Chancery— 
In oc ag ee BATEMAN, No. 1344, ante. 

See, also, Nos, 1249, 3204, ante. 








F. Disturbance. 

3302. Whether action lies.|— DAWNEY wv. DEE, 
No. 3246, ante. 

aes ———.]— MAINWARING v. GILES, No. 3140, 
ante. 

38304. Remedies—-Nature of remedy—Bill in 
Chancery—— After decree before ordinary.}—Bill 
will not lie to quiet one in the possession of a pew 
inachurch, pete, ae ves before had a decree before 
the ordinary for this pew.— BAKER v. CHILD (1691), 
2 Vern. 226; 23 E. R. 746. 

3305. ——— ——— Action in ecclesiastical court— 
Seat claimed by prescription—Prescriptive right not 
JALLO, No. 1249, ante. 

3306. ——— Proof of title —- Whether prescriptive 
title must be shown.]|—DAWNEY rv. DEE 1620), 
Cro. Jac. 605; 79 KE. R. 5173 sub mom. DAWTREE 
vw. DEE, J. Bridg. 4; Palm. 46; 2 Roll. Rep. 139. 
Buxton ©. Bateman (1662), 1 Sid. 
88; Kenrick v. Taylor oak Say. 31; Reaery? vt. 
Brewster (1825), 3 Bing. 136; Bryan ve. Whistler (1888), 
2 Man. & Ry. K. B. 318. Mentd. Pitts r. Gaince (1700), 
1 Salk. 10; Keblo c. Hickeringell (1707), Kel. W. 273. 
-}—BuxTon v. BATEMAN 











: $3807. - 
Seite 1 Sid. 88, 201; 1 Keb. 457; T. Raym. 


2; 82 E. R. 987, 1056; sub nom. BuNrTonN v. 


BATEMAN, 1 Lev. 71. 
nnolations >—Folld. Barrow v. Kew (1668), 3 Keb. 342; 
Ashly v. Freckleton (1682), 3 Lev. 73. kK @. 
Taylor 1752), Say. 31; Churton c. Frewen (1866), L. R. 
2 : ete.) ¢. Claverley - 


( 
. 634; bar ioe (Vicar, Parish 
foners. ctc.), Claverley (Churchwardens) rt. Claveriey 


Part VII.—PROPERTY OF 


(View etc.), Gatacie & Legh v. Claverley (Vicar, etc.), 
1909) P.195. Befd. Jacob v. Dallow (1698), 12 Mod. Rep. 
233: Stocks ee. Booth (1756), 1 Term Rep. 428 ; Chapman 
». Jones (1869), 38 L. J. Ex. 169; Stileman-Gibbard t. 
Wilkinson, (1897) 1 Q. B. 749. 
3308. ———- --——_- ———.]—MERCUANT vy. WHITE- 
PANE (1677), 2 Lev. 193; 83 E. R. 514; sub non. 
MARCHANT vo. WHiTpain, 3 Keb. 754. 
3309. ee ——_—.]-—-JACOB v. DALLO, No. 


1249, ante. 

331 Disturbance by bishop.}-— 
In case for disturbing his seat in the church; 
if against the bishop he must show title, aliter if 
against a stranger.— ASHLY v. FRECKLETON (10682), 
3 Lev. 73; 83 E. R. 583. 

Annotations -—Consd. Kenrick r. Taylor (1752), Say. 
efd. Stedman t. Hay (1722), 1 Com. 366. 

3311. --—— Disturbance by stranger.| 
—ASHLY v. FRECKLETON, No. 3310, ane. 

8312. Whether finding in previous pro- 
ceedings in ecclesiastical court sufficient.|—Upon 
a libel in the Consistorial Ct. for disturbance in 
ete right to a pew, the ct. adjudged the right to 
% in pltf., & admonished deft. not to sit in the 
ew; the Ct. of Arches reversed the sentence, 

ut admonished deft. not to use the pew again : 
Held: these sentences were not conclusive evidence 
of pltf.s right in an action for a disturbance 
between the same _ parties.—Cross v. SALTER 
(1790), 3 Term Rep. 639; 100 KE. R. 777. 
animation :—Refd. Harrs vr. Jackson (1842), 1 Y. & C. Ch. 
« WOW. 


3318. Pleading —- Manner of 
DAWNEY tw. Deer, No. 3246, ante. 














3). 

















disturbance.] - -- 


ere ee ee 


SUB-SECT. 10.—PnrivatTE AISLES AND CHAPELS. 
3314. When claimable—General rule.]—I'Rancis 
” Ley, No. 3282, ante. _ 
. -|—A person may prescribe for 
a chancel, or for an aisle, or for a pew in an aisle 
or in the nave of a parish church if he prescribe 
that he & all, ete... . had always repaired, even 








though the estate or house in i ae of which | i, fadieats 
ANNOMMIONA 6 = AA TO 


the prescription is claimed be out of the parish. 


| 
| 
| 
| 
| 
| 
| 
: 
| 
| 
| 
| 
| 
| 
| 


Upon bill filed to establish aright to a chancel as . 


part of the parish church, against. the lord of the 
manor, who claimed it as appendant to the manor 
or manor-house, it} appearing that the chancel 
was an ancient chapel, coeval with the church ; 


that it. was a private chapel erected by the lord of | 


the manor :—Held : immemorial use & occupa- 


tion, coupled with reparation, entitled the lord of . 


the manor by prescription to the perpetual & 
exclusive use of the chancel; & this right might 
exist, notwithstanding that the freehold might. 
not. be in the person prescribing, & although the 
estate or house to which 
might not be situate in the parish.—CHURTON ?. 
FREWEN (1866), L. R. 2 Eq. 634; 35 71.. J. Ch. 692 ; 
14 1. T. 846; 30 J. P. 803; 12 Jur. N.S, 870. 
Annotations -—Consd. Norfolk v. Arbuthnot 
C. P. D. 290; Proud vr. Price (1893), 62 L. 
Fowke v. Herington, (1914] 2 Ch, 308. 
3316. jJ—-The parish chureh of A., 
regarded as one building, is a cruciform church 
with a central tower; the portion east of this 
tower is called the F. chapel, & occupies the 
place commonly filled by the chancel. Pitf. 
claimed this portion of the building as his privat: 
property, & built a wall across the west end of it, 








the chancel was appendant | 
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under Prescription Act; 1882 (c. 71), to light from 
this chapel. Evidence was given of numerous 
acts of exclusive ownership by pltf. & his ancestors 
for more than 300 years; documentary evidence 
of title to the same effect was produced, & at the 
trial, without a jury, judgment was given for 
pltf. On appeal :—Held: (1) the evidence showed 
that the disputed building was not the chancel 
of the parish church, but had always been the 
property of pltf. & his predecessors in title ; 

(2) the claim to light could not be maintained 

on any of the grounds set up by doft.-—-NORFOLK 

(Duke) « ArBUTUNOT (1880), 5 C. P. 1D. 390; 

ae J. Q. B. 782; 43 L. T. 302; d4 J. P. 706, 

C. A. 

Annotations -— ds to (1) Refd. Fowke +. Reringtan, (1914) 
2Ch. 308. Generally, Mentd. Halliday v. Philipps (1889), 
6'T. lL. R. 281; Proud v, Price (1893), 62 L. J. Q. 1B. 490 ; 
Wheaton v. Maple, (1893) 3 Ch. 48. 

3317. — — Freehold not vested in claimant.j— 
CHURTON tv. FREWEN, No. 3315, ante. 

3318. In respect of what property claimable— 
Whether land without house.]|—Qu.: whether a 
prescription to an aisle in a church which pltf. 
& all those, etc., used to repairs, as belonging to a 
manor, where he had no dwelling-house, but only 
land, is a good suggestion for a prohibition.— 
SHAMBROK v. KerripLAck (1678), 2 Mod. Rep. 
283; 86 KE. R. 1074. 

3319. eJ—(1) The freehold of a chapel 
or lesser chancel may be vested in a private 
person, though such chapel or chance] forms an 
integral portion of, & is under the same root 
with, a parish church. (2) The enjoyment of 
such chapel or chancel, & the right to its exclusive 
use, is not necessarily annexed to a dwelling-house. 
(3) Immemorial repair of a chapel or lessor chancel 
which is part of a parish church, coupled with other 
acts of ownership, is evidence of a freehold of 
inheritance in it eine vested in those who have 
executed the repairs & exercised the acts of owncr- 
ship.— CHAPMAN v. JONES (1860), L. It. 4 Kxch. 
oo 38 1. J. x. 160; 20 L. T. 811; 17 W. it. 








& (2) Refd. Norfolk ». Arbuthnot 

40, 9. DD. 2003; Bennett vv. Fawssett (1887), 3 
TT. I. R. 7386: Proud ©. Prico (1823), 62 L. J. Q. B. Apo. 
‘As to (3) Refd. Fowkeo v. Berington, [1014] ¥ Ch. 308. 


3320. --——- Whether house or estate In another 
parish.}---Cuurron v. Friewen, No. 3315, ante. 

3321. Rights of owner. Proposal to build new 
church.) —Evors v. New Cituncines BolLbIna 
Comnes. (1843), 1 1. T. OS. 55. 

3822. —-—- Estate of freehold —Though under 
same roof as parish church.|--CifAPMAN v. JONKS, 
No. Soto, anle. 

3323. ---— -——— Evidence of.]—CHAPMAN v. 
JONES, No. 3319, ante. 

24. ———- Alleged substitution of other seats— 


' Substitution not confirmed by faculty.)—LUnnutr 


' Annatations :-- - 


(1879), 4: 
J, Q. HB. 490. | 


v. FAWSSETT (1887), 3 'T'. L. Jt. 736. 

olld. Chichester & Enbrook Estate Trustoexn 
r. Woodward (1888), Trist. 180. - West Peckham 
(Vieur & Churchwardens) ©. Goary (1889), Trint. 159. 


3325. Rights of incumbent—Whether entitled 


: to right of light—In respect of remainder of church.] 
| —NoOrFOLK (DUKE) v. ARBUTHNOT, No. 3316, ante. 


— — é~ e 


80 as to separate it structurally from the rest of the . 


church, 


alleging that the F. chapel was the chancel of the 


eft. pulled down part of this wall, : 


parish church, &, even if it were not, still that the . 
parishioners were entitled either by prescription 


at common law, or by virtue of a lost grant, or 


Liability to repalr.]—See No. 1012, ante. 

Prescription to seat in alsle—In respect of house 
in another parish.]—See Nos. 3251, 3252, ante. 
Whether proof of repair necessary.|/— 
See No. 8243, ante. 


etn SE 


SUB-SECT. 11.—BURIALS IN THE OHURCH. 
Right of burial In.]-—See Buriat, Vol. VIL., pp. 
528, 529. . 
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Sect. 3.—The church: Sub-secta. 11 & 12. Sects. 4 
& 65: Sub-sect. 1, A., B. & C.j 


a eel 


Removal of human remains interred in.]—Sce 
BuRIAL, Vol. VII., pp. 558, 559, Nos. 340-342. 


SuB-SECT. 12.—-SACRILEGE. 
See CRIMINAL LAw, Vol. XV., pp. 959, 960. 


Sect. 4.—THE CHURCHYARD. 

Provision of land for.]|—See Bunriax, Vol. VII., 
pp. 539 et sey. 

Boundaries of—Jurisdiction to try question of.|— 
Sce BOUNDARIES, Vol. VIT., p. 272, No. 50. 

: oneecrmnen of.]|— See BuniAL, Vol. VII., p. 527, 

oO. e 

Extension of churchyard. -‘‘ Land adjoining 
existing churchyard.’’]—Sce Buniat, Vol. VIL, 
“op. 627, No. 70. 

———~- Right of adjoining owner to object.|— Sec 
Buna, Vol. VII., p. 540, No. 276. 

3326. Right of property in-—-Herbage & loppings 
of trees.|——The herbaye of a eet ali chapel yard 
& the loppings of trees in it, by law belong to the 
incumbent. If a parson is proceeded against for 
cutting down timber, under the Stat. 35, Kdw. 1, 
Stat. 2, it must be by indictment at common law. 
—Cox v. Ricnarr (1757), 2 Lee, 373. 

——— Vesting of freehold.| --See Bunritarn, Vol. 
VII., p. 546, Nos. 63-67, 

3327. —-—- Schoolhouse built on part of site.) — 
The vicor of the parish cannot recover the sehool- 
house by ejectment, although it} may have been 
built on what is evidently part of the churchyard, 
if it appear that the house was built on the site of 
a very old schoolhouse, the site of which might 
have been granted before the disabling statutes ; 
but if a part of the house is built on ground taken 
from the churchyard recently, the vicar may 
remove that part.—-DoOE d. CoYLE v. COLE (1831), 
GO. & PL. 3be. 

3328. ------.|-- Where in ejectment pltf. gave 
evidence of some acts of ownership exercised upon 
the land in dispute, by the lessor’s ancestor, & of 
w iine levied by him about the same time; & 
deft. proved some acts of ownership by the vicar, 
& gave evidence which tended to show that the 
land was formerly part of the churchyard, the 
judge refused to leave it as a question to the jury, 
whether the parties to the fine had any estate of 
frevhold, but told them that the fIne was a con- 
clusive bar to the vicar. On error :—-Held : this 
was wrong, & the judgment was reversed. An 
udverse possession for twenty years, is not a bar 
to a rector or vicar, except as against the same 
incumbent who submitted to such possession.--— 
RuNcORN v. (DOE d.) COOPER (1826), 5 B. & (. 
UOd ; 8 Dow. & Ry. KR. B. 450; 4 L. J. 0.8. K. B. 
281; 108 BK. RR. 269. 

Application of Statutes of Limitation.] — See, 
generally, LIMITATION OF ACTIONS. 

Right to fell timber.]——See Nos. 3709, 3710, posi. 

33829. ——— Under ancient sfbig-t joseovr sh 
of 35 Edw. 1, Stat. 2.)——Whaere the usage of cutting 
down trees in a churchyard has been exercised by 
certain persons for upwards of two hundred years, 
the ct. will not upon the mere suggestion of an 
undue exercise of discretion, interfere by injunction. 
35 Edw. 1, Stat. 2, does not apply.---A.-G. r. 
WARREN (1844), 8 J. P. 774. 

ht of burial in.]— See Buriar, Vol. VIL, 
PP. 20, 530. 





ECCLESIASTICAL Law. 


3330. Repair & maintenance—Fences—Indict- 
ment of vicar for non-repair.|—R. v. REYNELL, 


No. 436, ante. 

3331. —— & footpaths—Duty of church- 
wardens to repair.|—WALTEK v. MOUNTAGUE & 
LAMPRELL, No. 431, ante. 

—— ——.]—See, further, Buriat, Vol. VII., 
pp. 526, 527. 

—— Closed burial grounds.|—See BuRIAL, Vol. 
VIL., p. 551, Nos. 289, 290. 

Levelling of mounds in—Whether faculty 
necessary.|—See No. 1367, ante. 

: Monuments in.]—-Sec Burtar, Vol. VII., pp. 532, 
533. 

Disinterments. | Vol. VII, pp. 
559 et seq. 

User for secular purposes.|——Sce Buriat, Vol. 
VIL., pp. 534, 535. 

3332. New path in—Necessity for faculty.] — 
WALTER ve. MOUNTAGUE & LAMPRELL, No. 431, 
ante. 

3333. Right of way over churchyard—Claimed 
by prescription—Whether good.|—ANON. (1478), 
Jenk. 142; 145 i. RB. 99. 

3 





See BuRIAnL, 











ene -|—WALTER v. MOUNTA- 
GUE & LAMPRELL, No. 431, ante. 
3335. ----— For public generally.-—Whether good. | 


—WALTER t. MOUNTAGUE & LAMPRELL, No. 431, 
ante. 

3336. ---—- Jurisdiction of ordinary to grant 
faculty for.| -——The ct. having a discretionary juris- 
diction to grant by faculty the user of a way 
across a& churchyard for public convenience, or to 
an individual for private convenience, provided 
no detriment will thereby accrue to the parish- 
joners, has also a discretionary jurisdiction to 
grant the exclusive uscr of a right of way under- 
neath a part of a churchyard to an electric lighting 
co., to enable it to introduce electric lighting into 
the neighbourhood. The faculty should be granted, 
subject to the payment of an annual sum to the 
rector as the freeholder of the churchyard.— 
St. BENET, SHEREHOG (RECTOR & CHURCH- 
WARDENS) t. ST. BENE’T, SHEREHOG (PARISH- 
IONERS), St. NICHOLAS, ACONS (RECTOR & CHURCH- 
WARDENS) v. ST. NICHOLAS, ACONS (PARISHIONERS) 
(1892), Trist. 274; sub nom. Re St. BENET, SHER- 
noa, He St. NicuoLas, Acons (1892), [1893] 
DP. 66, n. 

Annotation :- -Refd. Re St. Nicholas Cule Abbey, Re St. 

Benet Fink, Churchyard, [18935) BP. 4s. 

---—— AS means of access to church.| — See 
Part I11., Sect. 7, sub-sect. 0, C. (b), ante. 

3837. Right of way under churchyard—Juris- 
diction of ordinary to grant faculty for.] — Sr. 
BENE'T, SHEREHOG (RECTOR & CHURCHWARDENS) 
ve. St. BENE’T, SHEREHOG (PARISHIONERS), St. 
NIcHOLAS, ACONS (RECTOR & CHURCHWARDENS) 
v. St. NICHOLAS, ACONS (PARISHIONERS), No. 3336, 
ante. 

Closing of paths in churchyards—-By ecclesiasti- 
cal commissioners.}—Sce Sect. 16, post. 

3338. Easement of light over—faculty for.|— 
St. Martin Onaars, No. 1740, ante. 

Ratability of.|—-See BURIAL, Vol. VII., p. 564, 
No. 389. 

Closed & disused burial grounds.}—See BunIAL, 
Vol. VIL., pp. 549 ef seq. 





Sect. 5.—TITHES AND TITHE RENTCHARGE. 
Scp-sEcr. ].—TITHES GENERALLY. 
A. The Right to Tithe. 
3339. Right of the Crown-—Extra parochial 
places.|— BANISTER vv. Wriaut, No. 3375, post. 


Part V1I.—PRoperty oF THE CHURCH OF ENGLAND. 


3340. ——- ———./—_SHaw v. Torrina (17]4), 
1 Wood, 545. 
See, further, CONSTITUTIONAL Law, Vol. 


p. 569, Nos. 690, 691. 

$341. Right of incumbent -]|—ANON. 
No. 2487, ante. 

3842. ——— Vicarage under sequestration—Pay- 
ment to sequestrator—Right to account.|—A 
vicarage being under sequestration for debt, the 
occupiers paid their tithes & certain alleged 
moduses to the scquestrator :—Held: the vicar 
might, notwithstanding, file his bill against the 
occupiers for an account & satisfaction of their | 
tithes, without making the sequestrator a co-pltf., | 
though no fraud or collusion between the occupiers - 
& the sequestrator was alleged.-~WARRINGTON t. 
SADLER (1831), 1 You. 283; 159 E.R, 999. 

3343. -—--— Whether apportionable—On death 
of incumbent.!—Composition for tithes, received 
after the death of the incumbent by the successor, 
apportioned with reference to the respective 
periods of enjoyment.—.AYNSLEY v. WORDSWORTH 
(1813), 2 Ves. & B. 3313 35 KB. RR. 345. 


x °9 


(1675), 





Annotation :--Apld, Oldham tv. Hubbard (1843), 2 YY. & 
C. Ch, Cas, 209, 
3344. —--- --- - -| -A rector, who took a 


composition for his tithes every Michaclmas, died 
in Jan, 841. The new reetor was collated in 


| 
to | Sa 
| 
| 
| 
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part of zeeuer) —Tithes cannot be prescribed for 
as parcel of a manor.—SHERWOOD ¥v. WINCH- 
ecu haga Cro. Eliz. 293; 78 BE. R. 547. 

at ——Consd. Winchester 3s Bp. Caso, Wright v- 
Wetonet (1598), 2 Co. Rop. 4 


B. Meaning of Tithe. 


3350. In ancient documents-—-Whether payment 
in Heu of tithe included.)—The word tithes is 
continually found in ancient instruments used to 
denote tithes qua tithes, or a commutation for 
them, and may mean cither ono or the other, as 
the subsequent usage explains.-—NORTON v. am 
MOND (1826), LY. & J. O43 148 BE. Kt. 600. 

33 


51, -—— ___.] —'The word ‘ tithes,’? in 


‘ ancient documents, docs not necessarily import, 
‘that tithes were then payable in kind, but may 


' parish.j---The words 
' general meaning, 


mean a@ Moncey payment in liou of tithes.—Beck 
v. Bree (1830), t Or. & J. 2463 1 Tyr, 182; 90 
lL. J. Oj. S. Ex. 263 148 EK. OR. 14103 sub nom. 
BreeE v. Beck, 1 You. 211. 

.tnnotalion :--—Mentd. Baino v. Cairns (1841), 4 Hare, 327. 


3352. ‘* White tithes **__. Explained by usage of 
“white tithes’ have no 
but) ave applicable to distinct 


things in distinct parishes. The meaning, there- 


' fore, of those words, as applicable to a particular 


the following Apr., & before harvest. time he :; 


employed a surveyor to value the tithes. 
surveyor furnished him with a report. stating what. 
he considered ought yearly to be paid by each of 
the occupiers, as a composition in lieu of tithes. 


In Aug. the new rector required the respective ‘tion between 
occupiers to pay him as a compensation for their | 


tithes the amount mentioned by the surveyor. 
The occupiers accordingly in Nov. IStl, made 
their payments according to the surveyor's report, 
for the whole year from Michaelmas, 1840, to 
Michaelmas, 1811 :—Jleld: the representative 
of the late rector was entitled to be paid by the 
new rector a proportion, according to the time 
Which elapsed from Michaelmas, 1810, to the late 


The ! 


' 48; 


parish, is to be ascertained only from the usage 
in that parish.—- Becner v. CLAYE (1835), 1 Y. & 
©. Ex. 4483; 160 KE. RR. 183. 

3353. ‘* Privy tithes °’—**Small _tithes.”’}-— 
“ Privy tithes ” synonymous with ‘ small tithes,”’ 
though the Keclesiastical Sur "vey makes a distine- 
‘privy tithes’ & “ lesser tithes,” 
that. distinction being explained by a subsequent 
terrier, distinguishing between tithes in general & 
privy tithes payable to the vicar; & there being 
evidence that in the district wherein the vicarage 
is situate privy tithes mean small tithes.— 
CLE ov. HALL pve f Ae & Fin. 714; West, 
OK. RR. 458, HW. 1.3; affy. S. OL wb OM, 


| HALL re. GODSON (TRS, "i Yy, & 0. Mx. 15 


rector’s death, of the composition which existed 


in the late rector’s lifetime. 

Semble: a composition for tithes is within 
Distress for Rent Act, 1737 (c. 
portionment. Act, INS3t  (c. 
HUBBARD (1813), 2 ¥.& C. Ch. Cas. 209 ; 
v1 


8345. 
both rector & patron.|- 
2421, arule. 

3346. --— Vicar — Of common right.} --- Fox 
® BarpweLL (17356), 2 Com. 4983; Bunh. 
2 Wood, 338 ; 02 I. R. 1178, Hd. 

3347. -—— By gift, composition, or prescrip- 


22 ).—OLDHAM 
633 Ie. RR. 
As from what time- - Predecessor 
~ BETHAM veo GREGG, No. 





tion only.} —- Anon. (1639), March, Ji; 82 
K. R. 389. 
3348, ———- -~— —---.]:-—By the common low, 


3354. Small tithes -. Not dependent on quantlty.} 
-Potatoes being sown in great. quantities in a 


‘common field, the rector brought his bill for them 


_ (1742), 2 Atk. 364; 


19), & 15, & Ap- ‘as a great tithe :—-Held : 


rn 


potatoes being in their 
nature a sinall tithe, the Howing them in greater 
quantities inakes no alteration, --SMITH vo. WYAT 
0 Mod. Rep. 335 20 3. It. 


| O20, 1. 


B27 


the rector has a right to all such tithes to which . 


the vicar is not entitled, & the title of the vicar 
must rest either on direct proof of an endowment, 
or on an endowment to be inferred by prescription 
or usage. Tithes of peas & beans have been 
held to be comprised in the description of tithes 
of corn.—A.-G. v. Warp (1818), 11 Beav. 204; 
i Dl Church Cas. 161; 12 Jur. 807; 50 E.R. 


"3340. Whether claimable by 


ee re nee ae ee ree Oe 


PART VII. SECT. 5, SUB-SECT. 1. ae 
a. Right of incumbent — Vicar — 
Compensation for arrears.}—A Vicar, , 
having granted an annuity charged on 
his Benetics, & being entitled to compen- 
sation for tithe arrears, under 3 & 4 IA. 


prescription As- 
Wi 


See, aiso, No. 33504, poal. 


C. Nature of Tithe. 
3355. Whether tenement.) -—‘Tithes are a tene- 


ment.- K. r. SKINGLE (1718), L Stra. 100; 938 
OR. 40). 

Annotations : ODA, 1t. x. Kills (1816), 3 Urlee, 323, 

Me. Nevill (1880), Q. Rela” Gateregee 


ElHicumbe (1825), M'Cle. & ya Fer 
3356. -- - Within 19 Geo. 3, c. 56, s. 14.]-— 
Tithes are a tenement; & are, as such, within the 


exemption in 10 Geo. 3, Ce BG, 8. 14, from the 


" 35, ot’. 


mee oe 


100, ‘ay he reat rane d from 
neaeiik them until answer put into | 
a bill filed against him for ralsing the 
arrears of the annulty.—STANNUM C. 
ROBINHON (1534), Hayes & Jo. 622. -- 


duty on sales by auction ‘imposed by the 43 Geo. 
«9, sched. A. <A Jetting by auction of 
tithes of corn, then perenne & growing on the 
ground to be transferred by way of lease for one 
year, to commence from before the day of the 
auction, is a letting by auction of the tenement, 
& nut a sale of the tithes; & that, although no 





' PART VII. SECT. 6, SUB-SECT. 1. ~-€, 
e. Charge on “ perpetual estate "'—- 
Nat on fee-simple.} —Tithe rentcharge is 
: & burden on the first ostate of in- 
heritance, or the first perpotual catate 
equivalent thercts, & not on the fec- 
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Sect. 5.—Tithes and tithe rentcharge: Sub-sect. 1, 
Ei, (b) & (c) & F’. (a), (b) & (¢).] 

tithes at 2s. 9d. in the pound, on the full value 

under 37 Hen. 8, c. 12. 

(2) The maxim ecclesia decimas non solvit 
ecclesia, applics only between rector & vicar of 
the same parish.—StT. PAUL’s (WARDEN, ETC.) v. 
ST. PAUL’s (DEAN) (1817), Wils. Ex. 1; 4 Price, 
653; 146 BE. it. 395, Iex. Ch. 

Annotation Pe He as Refd. Vivian v. Cochrane (1855), 4 


De G. M. & G 

3385. .j—It has been constantly held that 
if Jand has no discharge of itself, it is discharged 
only in the hands of the ccclesiastical owner, under 
the maxim Kcclesia decimas non solvit ecclesia ; 
a® maxim that is binding as long as the land is 
actually held by an ccclesiastic ; but if it is trans- 
ferred into the hands of laymen it becomes liable 
(Sik, WILLIAM Scorr).—LAGDEN v. FLACK (1819), 
2 Hag. Con. 3033 161 K. R. 761. 
na ‘—-Mentd. Lewis vr. Bridgman (1834), 

3386. Glebe—General rule.] —A vicar endowed 
of glebe & small tithes shall not pay tithes of his 
glebo to the parson.- BLinco 7. MAuUsTON (1596), 
one: Kliz. 479; Moore, K. B. 457, 910; 78 i. XR. 





0 


C1. & 


3387. —— Effect of lease or sale.|—- STURTON 
es v. GUEISLICY (1580), Sav. 33 123 H.R. 
70. 

3388. —-— -——- Effect of release of all demands. | 
—S11Li v. Mites (1585), O-ven, 39; 71 EK. RR. 884. 


(c) Fish. 
3389. By custom.|-—-Iish are tithable by 
custom. --R. ov. CARLYON (1789), 3° Term Rep. 
38H 5 100 BE. RR. 6314, 


Annotation :---Refd. R. v. Christopherson (1885), 16 Q. BL D.7. 


3390. - -— River fish.] —Tithes are not. payable 
for fish taken in rivers, exeept by custom.-— 
Dawss ve TLUDDLESTON (103-1), Cro. Car. 330 3 
70 KR. 807. 

3391. —---- Sea fish—Expenses not deducted.]-—- 
Tithes of fish are payable only by custom, & can- 
not. be claimed as a mere personal tithe, deductis 
expensia ; for where tithes in kind are due only 


ey 


ECCLESIASTICAL LAW. 


| 


pay the tithes demanded, & did not raise any 
question of modus, but afterwards appealed to 
the sessions, & there, for the first time, set up a 
modus, & tendered evidence to prove it :—Held : 
the justices at sessions might, in the exercise of 
their discretion, reject the evidence. Semble: 
the power of justices to try questions of tithe 
under 7 & 8 Will. 3, c. 6, is taken away by sect. 8 
of that Act, where a question of modus is raised.— 
R. v. JEFFREYS (1823), 1 B. & C. 604; 2 Dow. & 
Ry. K. B. 860; 1 Dow. & Ry. M. C. 455; 107 
E. It. 222. 

3395. Court of summary jurisdiction—Where 
title in issue.|—-Dcft., a houscholder, was sum- 
moned before justices under 7 & 8 Will. 3, c. 6, 
for non-payment to the rector of the parish of 
dominicals, a tax in lieu of tithes in respect of 


dwellings erected on land formerly subject to 
‘ tithes. Evidence of custom in the parish to pay 


' these dominicals was adduced before the justices, 


by custom, it seems impracticable to deduct the | 


expenses.—- AELYNACK t. GWAVAS (1729), 2 Bro. 
Parl. Cas. 4465 1 16. R. 1054, Il. Lis) aud nom. 
eae v. KELYNACK, 2 Wood, 284; Buub. 256, 

° whe 

3392. Whether oysters included.}— Murray t. 
SKINNER (1713), 1 Wood, 541. 

Proceedings in respect of-—Necessary parties. |-— 
See No. 3300, post. 


d*, Actions in respect of Tithe. 
(a) Jurisdiction of Courts. 


3393. On appeal to sessions—-When title in 
issue.) ~—On an appeal to sessions, if the right of 
tithes come in question the ct. cannot proceed in 
the cause. --R. t. PURNESS (1720), 11 Mod. Rep. 
3203; 1 Stra. 204: S8 E.R. L064. 

Annotations > Refd. Kh. rc. Wakefleld (1758), 1 Burr. 485; 
Backhouse v. Bishopwearmouth (13860), 9 C. B. N.S. 315. 
8304. -—--.|—Where a person who had been 

summoned by two justices under 7 & 8 Will. 3, 

ec. 6, 8. 1, appeared before them, & was ordered to 


PART VII. SECT. 5, SUB-SECT. 1.— 
« (Ole 


h. Quarter sessions—-Nat to cary 
rentcharge.}—Where a composition of 
tithes has been effected in a parish 
situated partly within the boundaries 
of one county & partly within the , 
boundaries of another county, there ia | 
no jurixdiction at the quarter seeslanus 


= Ce od 


1. L. T. 9 


eee 
o 


Reasions are 


& the attorney who appeared for deft. objected 
in writing to the jurisdiction of the magistrates, 
on the ground that deft. had a bond fide objection 
tw the validity of the payment, which being due 
by custom they could not try. The justices 


‘stated that they thought the custom was estab- 


. the claim with costs. 
‘this order: ---J/eld : 


lished, & made an order on deft. for payment of 

Upon certiorari to quash 
although a claim of right 
might oust the jurisdiction of justices under this 
statute, the mere assertion by the attorney did 
not sufficiently establish a bond fide objection on 
deft.’s part.—R. v. SANDFORD (1874), 30 L. T. 
O01; 305. P. 118. 

See, also, Nu. 3402, post, 


(b) Actions for Recovery. 

3396. Right of incumbent to bring—Before in- 
duction.|--.\. parson cannot bring an action for 
tithes until he is inducted.—ANon. (1705), I 
Mod. Kep. 46; 88 I. BR. 874. 

Incumbent wrongfully presented & In- 
ducted.}-—Scee No. 2388, ante. 

Incumbent gullty of simony.]— Sve Nos. 
2279, 2280, ante. 

3397. Right of lay-rector to bring— Rectory sub- 
ject to mortgage.|---(1) A lay-inpropriator, who 
is in possession of a rectory & in perception of the 
tithes, subject to charges by way of mtge. & for 








| raising portions, inasmuch as such mtgees., ctec., 


having permitted the possession, cannot claim 
the bygone rents, has a title sufficient to sustain 
a suit against occupiers for an account of tithes. 
(2) Upon a bill filed by such a lay-impropriator 
against an occupicr, who had taken a Icase from 


the rector, of the tithes of corn & grain, but 


expressly without prejudice to any question as 
to the tithe of hay, & who, by his answer, set up, 
but did not prove, a modus as to the small tithes : 


'—Held: proof of the perception of some tithes by 


| 4 E.R. 886, HL. 


k. —--— --——,}-—-Justices at 
without jurisdiction to 
» Vary tithe rentcharge.—K. cr. MATH 


_ of either of the counties within which 
such parish is so partly situated to vary 
the tithe rentcharge in lieu of com- 
ponen of tithes.—RK. . 
i ke COUNTY CHAIRMAN & JJ. (1596), 


a lay-impropriator, without evidence of a grant 


. from the Crown, gave a title to other tithes, of 


the perception of which there ewas no actual 

proof.—CHERRY v. LEGH (1827), L Bli. N.S. 306 ; 

Annotations :—Ccnerally, Mentd. Hates r. Davies (1832), 
& Sim. 331; Bellwood vc. Wethere]] (1835), 1 Y. & C. Ex. 
211; Waterford cr. Knight (1844), 11 Cl. & Fin. 653. 


33. [1398] 21. KR. 592, 624; 321. L. T. 
io e 


(SMvrH) c. PART VII. sh i SUB-SECT. 1.— 
e » 


L .4moun! recorerable—Whether ezx- 


" penses of petition.}—If | the na 
liable to y tithe rentcharge Yall to 
do vo, within ten days after service of 


uarter 
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8398. Against whom brought—Land subject to 
tithe in mortgage.i—CROSTHWAITE tv. CONLAN 
(1843), 1 L. T. O. 8S. 263. 

3399. Necessary parties—Tithes on fish.] —In 
a bill for tithes of fish all the persons interested 
in any one particular adventure must be made 
eon v. Page (1800), For. 1; 145 


Anpolation :—Distd. Perrott vr. Bryant (1836), 2 Y. & C. 
x. 61. 


3400. ——_—_ Tithes on oysters.!—Where a bill 
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another party, a jury may, if it think fit, infer a 
grant of all the tithes by the first-mentioned im- 
propriator to such latter party, who is therefore 
at liberty, in support of his right to the hay tithe, 


' to give in evidence leases of that & all other tithes 


Bes as ete Yona 


was brought for the customary tithes of oysters, , 


alleging the customary 
owners & occupiers of 
fishery, & usually moored within the parish :- - 


ayment to be in the - 
ats employed in the ° 


Held: it was not necessary to make the dredgers . 
for the oysters, who had no interest. in the boats, | 


but who shared in the profits of the oysters, 
parties to the bill. —PrERRotT rv. BRYANT (1836), 
2 7 & C. Ex. 61; 61. J. Ex. Eq. 26; 160 KE. RR. 
312. 

8401. Amount recoverable—Whether interest 
allowed.|-- [f there was an agreement for tithes, 
to be paid on a particular day, the sum to be paid 
would bear interest from that time ; but where it 
is only a general agreement. for so much a year, 


from the presumed grantor.-—ANDREWS 0. DREVER 

(1835), 3 Cl. & Fin. 314; 2 Bing. N.C. 1; 9 Bhi. 

N.S. 471; 2 Scott, 13; 6K. R. 1454, H. L. 3 affy. 8.C. 

sub nom. BAYLEY rt. DREVER (1834), 1 Ad. & Ei. 

449, Ex. Ch. 

-tnnotations :-—-.fa to (1) Folld. Payne vr. Ksdatle (1888), 13 
ap . _ ore : ats to (2) Befd. Dare ¢. Heathcote (1856), 
3407. -—— Evidence justifying presumption of 

grant.) -ANDREWS t. DrReEvVER, No. 3106, ae. 
8408. — — Against rector-—Evidence justifying 

presumption of grant.|-—-- Though mere nonpay- 
ment of tithes, for however long a period, would 
not be evidence of a grant, yet a layman's adverse 
enjoyment of pernancy, for a long series of years, of 
the tithes of certain lands, or of a money-payment 
in lieu of tithes, coupled with a succession of deeds 
by which the tithes or money-payments in Heu of 


. tithes have beeh conveyed from one person to 


another, corresponding with the enjoyment, 


affords evidence sullicient. to justify ao jury in 


without specifying any time for the payment, no ; 


interest is payable (LORD 
SHIPLEY v. HAMMOND (1804), 5 Esp. 114, N. BP. 
3402. — .J—Since 5 & 6 Will. 4, ¢. 74, if any 





tithe, oblation, or composition not excepted in. 


7&8 Will. 3, c¢. t, or exceeding £10 yearly value, 
due from any other person, is in arrear, it} must be 
proceeded for before two justices. 
the claimant, or liability of the party sought to 


ELLENBOROUGH ).- =, 


presuming a legal grant of the tithes. -- BACON v. 
WILLIAMS (1827), 3 Russ. 5253; 38 ke. RR. O72, 


I. C3 previous proceedings, sub nom. WALLLAMS 0. 
BACON (1823), 1 Sim. & St. 415. 


1 “Annotation - --Consd. Hughes ¢. Davies (1882), 5 Sli. 338, 


‘ Claimer.| -(1) ithe Act, T8382 (c. 
If the title of .- 


be charged is undisputed two years’ arrears may . 


be there recovered; whereas, if such title or 
liability is denied ried voce before the justices, or 
at any time in writing. the claimant may proceed 
in suit in equity, & recover six years’ arrears.--— 
ROBINSON t. PURDAY (1816), 16 M. & W. ITs 8 
LT. OLS. 1255 21 J.P. 7123 158 E.R. 1077, 


(¢) Proof of Right. 


3403. Presumption from long enjoyment Due 
performance of conditions.|-—IJIn favour of a long- 
continued enjoyment of tithes, in conformity with 


successive recitals in old leases, the ct. will pre- - 


sume performance of conditions to endow, etc. « 
adopt every other presumption necessary to pive 
effect to such a title, so supported, WoobLry +. 
BiRKENSHAW (1823), 120 Price, 7025 1A7 FE. 
851, Ex. Ch. 

3404. Sy admission of defendant.|— In a suit 
for tithes, an admission by deft. of pltf.’s right to 
a specified modus, in lieu of tithes, which cannot. 
be sustained, in consequence of its being defectively 
pleaded, is an admission of his title to the tithes. - 
VHARTON v. CHILD (1829), 7 L. J. O. S. Ch. 106. 

3405. Claim by lay impropriator—-Whether 
different from claim by spiritual person—Evidence. | 
—BURWELL v. Coates (1723), Bunb. 128; 145 
E. R. 621. 

8406. ———- Whether long non-payment a de- 
fence.;—(1) The mere non-payment of tithes is 
not a sufficient answer to a claim of tithes made by 
a lay impropriator. 


3409. Claim by vicar - Effect of rector’s dis- 
100), brings 
down the period of legal memory from the time of 
Richard I. to the time of the commencement of 
two incumbencies, not) being together less than 
sixty vears, & three years of a third inenurbency ; 
but) does not create a new ground of exemption, 
or destroy the right. to tithes upon mere proof of 
non-payment or non-render” during two such 
incumbencies, & three years of a third, in’ cases 
where proof of non-payment or non-render from 


the time of Richard FI. would, before Tithe Act, 


i 


(2) From evidence of right. to tithes of all kinds ! 
in a lay impropriator up to a given time, & of per- | 


ception of the corn tithe since that time by 


notice, as preacribed by 1 & 2 Vict. 
c. 109, the rentcharger then entitled | 
to prepare his petition, & is justified in - 
refusing to receive the arrears without , 
the costs incurred in 

petition & incidenta 


J VOL. xXix e 


I. Eq. KR. 99.- --IR. 


wreparing his 


thereto.— m. Claim 


+ MACARTNEY rr. GRAYDON (1845), § 


PART VII. — 5, SUB-SECT. 1.—- 
2 (ec). 


by ricar—tCertificate of 


1x2 (¢. 100), have established no exemption. 

(2) The proof of the title of the viear to some 
small tithes, & that the other small tithes had never 
been paid to the reetor, is not necessarily sulfieient. 
to establish the right. of the viear to such other 
snail tithes, especially where some of the evidence 
is opposed to the vicar’s claim. 

(3) Where, in a suit: for small tithes by the viear 
against oceupiers, the rector is a deft. & diselainis, 
the «et. may use the disclaimer for the purpose of 
founding upon it a deerce for the particular tithes 
demanded by pitf. in the suit, but not for the 
purpose of proving the right of the viear to such 
tithes. SALKELD 9. JOHNSTON (1842), J Hare, 


196; J) 1. J. Ch. 2015 6 Jur. 2105 O68 AR. 


1004 3 on appeal (184), 1 Mac. & CG. 212, 1. C. 


Annotationa :—As to (1) Consd. Fellowes vo. Clay (1844), 
4Q. 16. 313; Exdaile », Payne (1885), 52 1. T. 530, : 
Toymbee ro Brown (1848), 3 Exeh. 117; Ely (Dean) v. 
Blisn (1852), 2 De Ga. M. & G. 450; Kwdalle vo. Payny 
(No, 2) (1885), 538 4. 0. 28. Generally, Mentd. (irny ». 
Liverpool & Hury Hy. (1546), 4 Ry. & Can, Can, 235: 
He Crowby Tithes (1549), 15 Q@. KB. 7613 Maleolm r. Seots, 
(1456), 3 Mac. & G3. 20; Shepherd r. Londonderry (145%), 
ZtL. J. Q. KB. 204; Wilson ©. Eden (1454), 23 1, 3. Ch, 
105; Ror. Yutes (485), 119. 1 0), 750; St. Cartharine'n 
College e. Rorse, (916) 1 Ch. 73. 


3410. -—--- Whether proof of non-payment to 
rector sufficient.: -SALKELD or. JOUNSTON, No, 
3409, ante. 


commissionera.} VIE. sued as viear for 
tithe composition; & In bia ULll ect 
out the certificate In which he was 
named as vicar & the applotment. 
charging deft. a6 ocecupler. Deft. in 
his auswer said that ho belleved tho 
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Sect. 5.—Tithea and tithe rentcharge: Sub-sect. 1, 
F. (c) & (d), G., H. & 1.5 sub-sect. 2, A.] 


3411. Against rector.|— The right to 
compel an account for tithes being consequential 
to the legal title, & the rector having primé facie 
the title to all the tithes in turn, it seems that in 
questions between the rector & the vicar, a ct. of 
equity ought not to make a decree in consequence 
of their opinion of the vicar’s title, & in derogation 
of that of the rector, until the title of the vicar 
has been established by the decision of a jury ; 
unless such title is made out in the most clear & 
satisfactory manner.—BARNARD v. GARNONS (1797), 
7 Bro. Parl. Cas. 106; 83 E. R. 69; sub nom. 
GARNONS v. BARNARD, 4 Gwill. 1462, H. L.; 
revag. S. C. sub nom. GARNONS v. BARNARD (1793), 
; eal rhictae Foxcroft v. Parris (1800), 5 Ves. 221 

i— - Kx v. ? . 
AG. Kennicott v. Wataon 1814), 2 Price, 260, u. Consd. 
Willis v. Farrer (1828), 2 Y¥. & J. 217 - Byam v. 


Booth (1916), 2 Price, 231; Wiliams v. Price (1817), 
Dan, 13. 





(d@) Limitation of Action. 

See, generally, LAM{t{TATION OF ACTIONS. 

3412. Under Tithe Act, 1832 (c. 100)—Intention 
of Act.]—(1) The object of the above Act, to be 
inferred from its preamble as explained by the 
enacting part, was, to prevent the expense & 
inconvenience of suits for tithes, by establishing 
certain limitations of time after which claims of 
modus & discharges should not be questioned. 

(2) The effect of the Act as applicable to claims 
of exemption in not only to facilitate the proof of 
exemption de facto for the ‘ime past, but to 
dispense with the proof which was before required 
from laymen of any legal origin of such exemption. 

(3) The Acv applies also to the case of a claim 
of partial exemption on the ground of non-payment 
of tithes in respect. only of some titheable matters ; 
although the same lands have paid tithes of other 
matters. 

(4) Semble: under the same Act, a modus 
liable to the objection of rankness, but which has 
been acted upon for the period prescribed by the 
Act, will constitute a good exemption. 

(5) If the party claiming tithe intends to rely 
on the matter of fact or of law not inconsistent 
with the simple fact of the enjoyment claimed by 
the other side, he must allege it specially, or he 
cannot. avail himself of it.- SALKELD v. JOHNSTON 
(1849), 1 Mac. & Gi. 242: 1 TE. & Tw. 329; 3 New 
Mag. Cas. 208; 18 L. J. Ch. 493; 13 1. T. O. 8. 
H01; 13.8. P. 6163 14 Jur. 13; 4t BE. R. 1257, 
I. C23 varying (1842), 1 Hare, 196. 

Sar hte i---fa to (1) Refd. Fellowes vr. Clay (1843), 4 





. HK. 3813. 4a to (2) Refd. Kadaile v. Payne (1885), 52 
lL. 1. 530. Aa to (3) Refd. Ely (Dean) v. Bliss (185%), 2 
De Qi. M. & G, 459. 48 to (4) - Toymbee v. Brown 


(1848), 3 Kxch, 117. Generally, Mentd. Gray v. Liverpool 
& Bury Ry. (1846), 4 Ry. & Can. Cas. 235; He ert 
Tithea (1849), 13 Q. B. 761; Malcolm v. Soott (1850), 
3 Mac. & G@. 29; -Shephord ». Londonderry (1852), 21 
L. J. Q. B. 204; Wileon e. Eden (1854), 23 L. J. Ch. 105; 
R. v. Yates (1883), 11 Q. B. D. 750; Eadaile v. Payne 
No. 2) (1885), 53 I. T. 21; St. Cartharine’s College v. 
Rosse, [1016} 1 Ch. 73. 


coinrs, did make & sign such certificate 


$4161. Under Real Property Limitation |; 
f Act.}—Soo 


a ES St ee oy 


adverse claimants of estates in tithe 


ECCLESIASTICAL Law. 





3418. Effect of Act.|—-SALKELD ». JOHN- 
STON, No. 3412, ante. 


3414, Property in City of London.|— 
PAYNE v. ESDAILE, No. 3451, post. 


3415. Under Real Property Limitation Act, 1833 
—~ As against ecclesiastical corporation.] — The 
right to tithes as against an ecclesiastical corqn. 
aggregate is not barred under above Act by non- 
ool hloag for twenty years.—EnLy (DEAN) v. 

Liss (1852), 2 De G. M. & G. 459; 20 L. T. 0.8. 
35; 42 BE. BR. 950, L. C. 

Annotations :—Consd. Irish _Land Commission v. Grant. 
(1884), 10 App. Cas. 14. Mentd. Esdaile v. pers (1885), 
62 L. T. 530; Eedaile »v. Payne (1889), &9 L. T. 910; 

Howitt vo. Harrington, [1893] 2 Ch. 497. 

3416. ar yep irae te of Act.]—At the trial 
of an action of debt for not setting out tithes 
accruing from lands forming part of M. fen, in 
the parish of M., the general title of pltf. as im- 
propriate rector was admitted; but it appeared 
that by a local inclosure act passed in the 47 Geo. 3, 
comrs. were directed to set out & allot in lieu 
of all tithes in the parish of M., such parts of the 
land intended to be inclosed as should be equal 
in value to certain proportions of lands in the 
parish of three different descriptions thercin 
specified, amongst others, to one-seventh part of 
all the old inclosed lands, except such lands “ts — 
were formerly part of M. common, & inclosed 
under an act of King Charles II. By a subsequent 
sect. provision was made for the case of (inter 
alia) old inclosures or inclosed lands subject to 
tithes, the respective owners whereof should be 
desirous of commuting for the tithes due thereout, 
& empowering the comrs. to direct such com- 
pensation to be made out of other lands or by 
money payments. The comrs. accordingly made 
their award, following the words of the Act, & 
professing to make an allotment to pltf. in lieu 
of all the tithes accruing within M.; & the award 
was accompanied by a map of the inclosed lands & 
a schedule of lands not discharged from tithes 
was annexed to it; but the land in question was 
not included cither in the map or the schedule 3 
neither did it appear that any land was allotted 
in respect of the tithes of it, nor was any money 
payment directed to be made. 1t did not appear 
whether M. fen formed part of the land inclosed 
under the act of Charles II. The question of the 
liability of deft.’s lands having subsequently been 
brought under the attention of M., assistant tithe 
comr., he decided that they were not exempted 
by the inclosure act & award, & that pitf. was 
entitled to the tithes :—Held: (1) reading both 
sects. of the inclosure Act together, it was not 
obligatory upon the comrs. to award compensa- 
tion with respect to all the lands in the parish 
subject to tithes; (2) the assistant tithe comr. 
had, therefore, jurisdiction to inquire into the 
fact whetber or not compensation had been 
awarded by the comrs.; (3) if his decision of 
that fact in the negative was erroneous, his 
decision that the tithes were payable was gvithout 
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ee claimant & the owner of the land, 





_ Mission v. JUDKIN (1888), 24 L. FR. Ir. 
the : 40.— IR, 





asin bill atated ; but whether the same | rentch & not. as between the owner ut only as between adverse owners 
was duly prepared & 1ed, he | of the ti rentcharge & the occupier | of estates in tithe.—-SHANNON § ¢. 
referred to such proof as pitf. should | & owner of the land.—Suxit v. INCoR- Hopper (1839), 3 1. L. R. 521.—IR. 
rroduce thereof. Upon h upon | PORATED Society (1847), 10 1. Eq. R. ; p. Unsatisfied judgment with- 
ill & answer :—Held: the ficate | 411.—IR. ; in 12 years.}—A civil-bill decree for 
sufficiently proves the title of pitf.-- n. ——— _———-}—Sect. 42 of the , arrears of tithe rentc » obtained 
CROWLEY v. FLOOD (1837), 3 Jo. _ ir. | above Act docs not apply to additional , within twelve years before action, 
$35.—-IR. | Serb in ae of ee ren ae: aa chews sig cond i ea the tithe 
ween tenant.—-kr p. rentcharge from 
PART VII. skcr. . SUB-SECT. 1.-—— | WARBURTON (1847), 101. Eq. R. 206. Stat. Limitations.—Irisi Lanp Coos. 
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Discontinuance of reecipt— 
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jurisdiction & did not. preclude deft. from showing | firmation by court.]|-—-EDGERLEY v. Price (1673), 


that they had been extinguished. 

(4) The neglect to appeal from the decision of 
tithe comrs. finding that tithes are 
under Tithe Act, 1836 (ce. 71), 5. 46, 
preclude the party against whom they decide 
afterwards setting up » previous commutation or 
extinguishment. of the tithes under a prior Act of 
Parliament; the jurisdiction of the comrs. in 
such case being taken away by scct. (0. 

(5) Sects. 2 & 34 of above Act do not apply to 
an action for not setting out tithes. The act 
applies to tithes only where the dispute is between 
adverse claimants, & not where the liability to 
pay tithes is questioned.._BUNBURY v. FULLER 
(1853), 9 Exch. 111; 1C.L. R. 8983; 23 L. J. Ex. 
20; 23 L. T. O.S. 131; 17 5. P. 7903 156 E.R. 
47, Ex. Ch. 

Annotations :—(enerally, Mentd. R. +. Nunnele 


K. 2B. & EF. 852; Pease vo. Chaytor (1863), 3) 2. 


. vee 
Re The Charkieh (1873), 28 L. T. 190; Colonial eu’ of 
ae t. wv 


Australasia v. Willan (1874), L. R. 5 PL. GC. 4175 
Sheflield Recorder (1883), 52 L. J. M.C. 783; kr p. Wake 
(1883), 11 Q. B.D. 2915) KR. r. Woudhouse, [1906] 2 K. B. 
501; RK. c. Bradford, [1908] 1 K. BB. 365; May v, Mills 

(1914), 30 T. L. R. 287; Rov. Nat Bell Liquors, [1922] 

2A. C. 128. 

3417, ——— --—.| -— Sr. BARTHOLOMEW’s Hos- 
PITAY tv. PHiLeips (1878), cited 52 LL. TT. at 
p- 531. 

Annotations :--—Consd. Esdailo ». Puyne (1885), 52 TL. T. 
530. Refd. Ksdaile v. Payne (No. 2) (1885), 53 L. T. 21. 
3418. Property in City of London.]-—-Paynic 

v. ESDAILE, No. 8451, post. 

Presumption of grant from non-payment. |— 
See No. $406, ante. 


(1858), 
8. 620 ; 





G. Exemption from Tithe. 


3419. Whether by unity of church & lands.]--- 
(1) The perpetual unity of a church & lands is not 
of itself a discharge from tithes ; for the tithes 
being collateral to the land are not. extinguished, 
but only suspended, by the union, & when the 
union ceases they are payable. Lands, therefore, 
belonging to the lesser abbeys, though annexed 
to a greater abbey, yet not being exempted by 
31 Hen. 8, ¢. 13, became liable upon the di-solution 
made by that statute. 

(2) Lands which came to the Crown by the 


ymvyable, | 
oes nob ; 


Cas. femp. Finch. 18; 23 KB. R. 10. 


' Anuntations :-—Dbtd. A.-G. vr. Cholmley (1765), 2 Kden, 304. 
Cc. Kx. 421. 


1 Edw. 6, c. 14, are not exempted from the pay- | 


ment. of tithes by 31 Hen. 8, c. 13.-- Gierranp v, 

Wriacntr (1621), Cro. Jac. 607; 70 EK. 

sub nom. WrRiair vt. GERRARD & LEDLDERSHAM, 

Hob. 306; W. Jo. 2. 

innatations :—-Aa to (1) Refd. Sydowne vo. Holme (1635), 
Cro. Car. 422; Page cv. Wilson (1821), 2 Jac. & W. 515. 

td. Bowles v. Atkins (1687), 2 Keb. 28; 


(ienerally, Men 
Thomas ct. Sorrel (1673), 3 Keb. 155; Milla vr. Watkins 


It. 518 ’ H 


—— = 


(1703), 2 Salk. 609; Bury St. Edmund Corpnu, v. Evans | 


(1739), 2 Com. 643. 

3420. Whether by lability to repair of chancel.} 
—An obligation to repair the chancel of the church 
does not exempt the party from the payment of 
tithes.—Swver v. WELD (1715), 2 Wood, 18. 
Annotation :—Mentd. Jesus College ¢. Gibbs (1835), 1 ¥. & 

c. Ex, 145. 

By lapse of time.!—See Sub-sect. 1, F. (d), 
ante. 


H. Voluntary Compositions or Allowances in Lieu | 


of Tithe. 


3421. Whether binding on landowner-—Con- : 


ae te ee ee eee 





get es —— 


liable.}—A tithe rentcharge was 





Vee eee ee 


not 
half 


the lands liable thereto, & who was not 150, 188- IR. 


Mentd. Thorpe v. Mattingley (1837), 2 ¥. & C. 

3422. Incumbent simoniacally presented. | 
—Brookspy vr. Warra, No. 2282, ane. 

3423. Whether binding on successor—Patron 
not a party.|—An agreement was made between 
the rector inhabitants of a parish, allotting 
lands in lieu of the ancient glebe, with some 
addition on account of the rector’s losing certain 
rights of common by an inclosure ; & also providing 
an annual stipend or pecuniary compensation in 
lieu of tithes. The successor declining to abide 
by the agreement, unless on an increase of the 
stipend, an amicable suit was instituted in 
Chancery, to which the ordinary, but not the 
Patron, who was the King, was made a party, & 
the parishioners agrecing to increase the stipend, 
a decree was made by consent to ratify the articles 
of agreement. This agreement was acquiesced 
under for cighty years, forty of which the rector 
against whom the decree was made remained 
incumbent :—Held: this agreement as to the 
pecuniary composition was not binding, the patron 
not being ever a party thereto ; & the composition 
being made only as respecting the value of the 

ast tithes, without any regard to the future 
Increasing value.—-CHOLMLEY v. A.-G. (1708), 7 
Bro. Parl. Cas. 343 3 H.R. 23, IL 7.3 affy. 8. C. 
sub nom, A.-G.v. CHOLMLEY (1765), Amb. 510, 1. C. 


Annotations :--—Consd. A.-(. v. Warren (1818), 2 Swan. 201; 
Thorpe v. Mattingley (18338), 8 L. J. Kx. Kq. 03 Plowden 
». Thorpe (1840), 7 Cl & Kin, 137. ad. Sulkeld v. 
obo ns): 2 Wxch. 256: Harper ». Hedges, [1923] 





3424, . -—- Agreement to accept benefit of trust. 
—-A., in consideration of £800 paid by ., grante 
arent charge to trustees, in trust to pay it to the 
Vicar of (C., in lieu of his small tithes ; but if, at 
any time, the vicar should insist on taking the 
tithes, then in trust for the poor. The deed was 
duly enrolled. An objection, that the deed was 
aoe as a purchase from the vicar was over- 
ruled, 

That. [deed] does not bind the vicar who may 
take his small tithes, but he cannot take both, & 
of course the trustees mist make a fresh contract 
with every succeeding vicar (kOMILLY, M.IHt.).--- 
MILBANK v. LAMBERT (1860), 28 Beav. 200; 54 
I. Re 344. 

3425. Whether valid.!- MiILBank v. LAMbER?D, 
No. $424, ante. 


I. Right of Tithe Way. 
Sere WASEMENTS, p. 113, Nox. 7:53, 7334, anle. 


Sun-sker, 2. - COMMUTATION. 
A. Under Inelosure Acta. 

3426. Appointment of fresh arbitrator.--On neg- 
lect of previous arbitrator to make award-—What 
constitutes neglect.} —A private Act of Parlia- 
ment, after appointing a comr. for dividing, 


‘ allotting, & inclosing certain communable lands, 


empowered an arbitrator, who was not the comr., 
to declare by an award under his hand & seal, 
within six months after the passing of the Act, the 


Ae TERT eo Oe, OnE o 


paid for a jod of three & a in privity in any way with the owners vr. liona fide pereeptivn ed con- 
heel from 136. At the end of that thereof, & received from himthvarrcarn © gumptiv.}—A demand of thirty yoars’ 
ime the owners of the tithe rentcharge,  & al! subsequent gules as they accrued | arrears of tithes was met by tne plea 
acting upon false information, in- duc :—Held: there had not been a; of percepltts ef consumptio ; 
nocently givon, applied to the tof discontinuance of receipt within sect. 3 | --Ffleld: the defence was sufficient.— 


a third party, who had not then, & 
never had, any extute or interest in 


of above Act.—ie WINTER'H EXTATE, 
[1908] 1 I. HR. 529, 635; 42 1. L. T. 


LokD ADVOCATE p. DRYSDALE (1874), 
lL. H. 2 Se. & Div. 364,--8COT 


113 
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annual amount of the rentcharge to be paid to 
the rector in lieu of tithes. 
enacted, that in case the arbitrator should neglect 
or refuse to act, the Bishop of Oxford should have 


A subsequent section . 


power to nominate another artibrator in his place . 


with the like powers. The inclosure comrs. did 
not complete the inclosure within the six months, 
& the arbitrator did not make his award until 
after that time. The award made by him being 
bad on its face, the Bishop of Oxford appointed 
another arbitrator, who made an award on 
which pltf. declared, alleging that the arbitrator 
appointed by the Act had omitted to make his 
award within six months, & the other facts. 
Deft. pleaded that the arbitraror appointed under 
the Act made his award, which was submitted to 


& acted on by plitf. absque hoc, that the arbitrator . 


** neglected ’’ to make his award for the space of 
six calendar months, ctc.:—-Held : the arbitrator, 
by permitting six months to expire without making 
an award, had neglected to make one within 
the meaning of the <Act.—-WILLOUGHRBY _ ». 
WILLOUGHBY (1847), 9 Q. B. 928; 161. J. Q. B. 
251; 81. TT. O. 8S. 470; 11 5. PP. S8h5 J1 Jur. 
902; i15 BH. R. 520. 

8427. Procedure on award——Time for appeal.]— 
—An Incluosure Act. directed, that the comr. 
thereby appointed should by his award, or by 
some previous writing to be annexed thereto, 
ascertain the quantity of wheat equal to the annual 
value of the tithes in the parish of W., & should 
afterwards determine the value of such wheat, in 
money, & charge & apportion the amount on the 
lands & tenements in W., which sum was to be 

aid to the rector quarterly, the first: payment. to 
on Mar. 25 next after the execution of the award, 
or such earlier day as the comr. by his award or 
by such previous writing should appoint; & the 
tithes were to cease from the apportionment. of 
such rent, or at such other time as the comr. by 
any writing should) appoint. he Act also 
directed, that if any person should think hinsclf 
aggrieved by any thing done in pursuance thereof, 
he might) appeal to the sessions within four 
calendar months next after the cause of complaint 
should have arisen. ‘The comr., by writing dated 
Oct. 3. 1832, thxred the corn rent in the proportions 
stated in a sched. annexed, & appointed the pay- 
ments to begin from Dee. 25 next, & the tithes to 
cease from Sept. 2) then last. Tis award was not. 
made till Jan. 1833. The rector appealed at the 
Kaster Sessions, Apr. 0, 18383, on the ground that. 
his equivalent for the tithes was assessed too low : 
— Held: (1) the previous writing of the comr. 
was operative before the making of the award ; 
(2) the cause of complaint arose on the execution 
of such writing, & the appeal was too late. 

(3) The Act directed, that all notices necessary 
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matter which formed the ground of the appeal 
was in fact known to the applt. before Dec. 13, 
1832 :—Held : supposing any notice to applt. to 
have been necessary, &, scmble: it was not, he 
had, by the communications above stated, suffi- 
cient notice of the cause of complaint to have 
appealed within four months.—R. v. NOCKOLDs 
(1834), 1 Ad. & El. 245; 3 Nev. & M. K. B. 334; 

Nev. & M. M. C. 241; 3 L. J. M. C. 873 110 
E. R. 1199. 

3428. Notice of award—Sufliciency of 
notice.|—-R. v. NocKOLDS, No. 3427, ante. 

8429. Validity of award—Rentcharge charged 





: in one entire sum on lands of one proprietor—Con- 


struction of Act.]---(1) An Act for dividing & 
allotting lands in a parish in Oxfordshire, & 
creating a rentcharge upon certain lands in lieu 
of tithes, enacted, that the rentcharge should be 
charged on the lands & grounds of W., in exonera- 
tion of the lands & grounds of all other proprietors 
of lands & hereditaments in the parish ; & further, 
that it should be lawful for a barrister or comr., 
by his award, to divide & apportion the rent- 


i charge into so many parts or portions as he should 


to be given by the comr. should be given by adver- | 
tisement in a certain paper, & by affixing such : 


notice on the church door eight days before the 
time for doing the business to be notified. The 
comr. on executing the above writing, sent the 
applt. a copy of the sched., with notice of the 
tithes having been extinguished & the corn rents 
agaessed, but the sched. in no way referred to the 
writing. He also published notices in the news- 
paper & on the church door, declaring that he had 
assessed the corn rents by writing of Oet.. 3, which 
was deposited with the clerk, whose address was 
given, in London; & these last-mentioned notices 


cease, & on which the rents were to be payable. 
It also appeared by a correspondence, that the 


= — 
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further stated the days when the tithes were to , 5 B- & Ald. 22 ; 


think fit, & to charge each such part or portion 
on a separate & distinct part of the lands & 
grounds of W., in order that each separate & 
distinct part might be subject only to that part 
of the rentcharge which was charged thereon. 
The comr. awarded that the yearly rentcharge of 
£236 Os. Od. should be charged in one entire sum 
on all the lands & yvrounds of W. situate in the 
parish :—Jfeld: sullicient ; as although the comr. 
had the power to specify particular lands, & the 
amount of charge upon them, it} was not com- 
pulsory upon him to do so. 

(2) An Allotment Act, creating a rentcharge 
upon certain lands in lieu of tithes, provided that 
the rentcharge should be payable at stated times, 
& that when & so often as any part thereof should 
be behind & unpaid, for three calendar months 
next after it should become due & payable, the 
rector should have such & the like powers & 
remedies for recovering the same, together with 
all expenses, etc. as by the common or statute law 
are piven to landlords, for the recovery of rent 
when in arrear. W. was not shown to be in the 
occupation of the lands charged, & no person was 
mentioned in the Act by whom the rentcharge 
should be paid:—-Held: debt) would not lie 
against W. for arrears of the rentcharge. Semble : 
if the Act. intended to give a remedy by action of 
debt. at all, it would only lie against. the occupier 
of the lands charged. WILLOTGHBY v7 WIL- 
LOUGHBY (1843), 4 Q. B. 6873; 12 1. J. Q. B. 
281; Ll. TT. O.S. 1605 75. P. 5485 7 Jur. 708 ; 
114 B. OR. 10573) subsequent proceedings (1845), 6 
Q. B. 722. 
alnnotations :---.1s to (2) Folld. Bedford vr. Sutton Coldfield, 

Nilvester ¢. Bedford (1857), 3 C. B. ON 


Christie v. Barker (1884), 53 L. J. Q. B. 437. Betd. Hyde 
vw. Berners (1889). 53 J. bY. 453. 


Incumbent at date of award holding two 





charted See ComMons, Vol. AIL, p. 71, 


o. 940. 

$430. Effect of award—Allotment in respect of 
tithe free lands./—-.A. having purchased an estate 
free from rectorial tithe, with a right. of common 
thereto annexed; the common was afterwards 
inclosed under an Act of Parliament, & certain 
Jand was allotted to A. in‘lieu of his right of 
common :—Held: no tithe was payable in respect 
of the allotted land.—STEELE t. MANNs (1821), 
106 KE. R. 1101. 


Annotations :— -Apld. Askew vr. Wilkinson (1832), 3 B. & Ad. 
ae Expid. Wlachford r. Kirkpatrick (1842), 6 Beav. 
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3431. ——— Allotment in respect of land subject 
bah modus.]|—CARLISLE (BP.) v. BLAIN, No. 3382, 
ante. 

3432. —-— Allotment of land in leu of tithes— 
Effect on former burden on tithe owner—Custom 
to provide bull & boar.]—Where, under an In- 
closure Act, lands have been allotted ‘in satis- 
faction & discharge of" the great tithes, the 
burden of keeping up a custom that the parson as 
owner of the great tithes shall provide & keep a 
bull & boar for the common use of the parishioners 
is not, in the absence of express words in the Act 
to that effect, shifted to the allottees of those 
Jlands.— LANCHBURY v. BobpgE, [1898] 2 Ch. 120; 
67 L. J. Ch. 196; 78 L. T. 143 62 5. 2. 2485 14 
T. L. R. 178. 





Annotation :—Consd. Ke Alms Corn Charity, Charity 
Comrs. t. Bode, [1901] 2 Ch. 750. 
3433. -_-_—- —--— Ancient charge for benefit 


of poor.!—(1) In JSS1 deft. purchased from the 
Keclesiastical Comrs. certain lands which, in 
1834, had been allotted to their predecessors in 
title under a private inelosure Act, in lieu of the 
great tithes of the parish of H. Phere was evi- 


dence that from time immemorial an annual pay- ! 


nent of a certain quantity of corn had been made 


out of the tithes for the benefit: of the poor of the | 


avish, & from 1804 to ISSL the same payment 
iad been made by the owners or occupiers of the 
Jands in question. ‘The conveyance to deft. was, 
expressed to be made free from incumbrances, 
but was also expressly subject to the unredcemed 
land tax, title commutation rentcharge, both 
rectcrial & vicarial, & to all other payments & 
outgoings, ecclesiastical or civil, charged upon or 
payable out of the lands conveyed :— Meld: the 
payment of corn constituted a valid charge to 
Which the Jands allotted in lieu of the tithes 
became subject by virtue of s. 66 of the inclosure 


Act, & deft. by the terms of his conveyance took | 


the lands subject to the charge. 
(2) Deft. had mortgaged the lands by a deed 
Which expressly stated in terms similar to those 


used in the conveyance that the mtye. was subject: 


to all payments & outgoings, ecclesiastical or 


civil, charged upon or payable out of the mort- : 


gaged property. The mtgee. had made no inquiry 
as to the existence of any charges upon the pro- 
perty: -Held: having regard to Conveyancing 
Act, ISS] (c. 309), 8. 3 C1) (ii), the intgee. must be 
taken to have had notice of the charge in question, 
& mortgaged property was subject: thereto. 

(3) By the parsonage is meant the endowments 
of the beuaetice. : 
Parson's Counsellor (ed. 1703), 180: ° A parson- 
age, or rectory, is a certain portion of Jand, tithes 
& offerings, established by the laws of this king- 
dom, for the maintenance of the minister that. hath 
the cure of souls within the parish where he is 
rector, or patron, & properly comprehends " 
then follows a citation from Spelman’s Glossary: - 
*** integra ecclesia parochialis, cum omnibus suis 
jguribus, prodiis, decimia, aliisque proventuum 
apeciebus ; alias vulgo dictum beneficium’’ (StTin- 
LING, J.).—Re ALMS CORN CHARITY, CHARITY 
Comrs. v. Bove, [1901] 2 Ch. 750; 71 L. J. Ch. 
76; 8 L. T. 533; 17 T. L. R. 102; 45 Sol. Jo. 
163, 723. 

3434. —— Lands in township omitted from 
award-——Whether rector’s right barred.j}— Comrs. 
under an inclosure Act were to allot by their 
award to the rector of the parish so much of the 
lands to be inclosed in the township of 8. & of the 
titheable parts of the township of W., as should, 
quantity, quality, & situation considered, contain, 
or be equal in value to, two-fiftcenth parts of the 
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titheabie places thereof, in lieu of tithes arising 
within the same lands; after the enrolment of the 
award of the comrs. all tithes, arising within the 
lands inclosed, were to cease; but there was a 
saving to all persons, other than the persons to 
whom any compensation should be made by virtue 
of the Act, in respect of the interest for which such 
compensation should be made, of all such interest 
as they had in respect of the lands before the 
passing of that Act. An award, by which the 
comts. allotted to the rector, in lieu of the tithes 
of S. & A., lands more in quantity than two- 
flfteenths of the lands inclosed in S. & A., but less 
than two-fifteenths of the lands inclosed in S., A. 
& W., without any allotment expressed to bo in 
lieu of the tithes of W.:—Held: tho award was 
not a bar to the rector’s claim of the tithes in W.— 
CooPeR v. THORPE (1826), 2 Russ. 78; 38 BK. RR. 
205, L. (.3 subsequent proceedings, swhb nom. 
THORPE vt. COOPER (1828), 5 Bing. 116, Ix. Ch. 

Annotations :-—--Conad. Casamajor ©. Strode (1832), 5 Sim. 

873 Bunbury vw. Fuller (1853), 9 Exch. 111. 

3435. Commutation for corn-rent-- For 
what period gue. ~—~-An inclosure Act. directed 
that, in Heu of tithes, a corn-rent should: be pay- 
able to the impropriator & viear by the person 
having the possession & occupation of the lands. 
Part of the lands inclosed were uncultivated & 
untenanted for some years, during which time the 
owner lived on another estate. Tle afterwards 
demised them to a tenant. who entered & occupied ; 
~-Held: (1) the corn-rents were due for the time 

' during which the land was unproductive 3 (2) 
during that time the landlord was legally in the 
eerie of the lands so as to be liable to the 

urdens imposed by the statute, & the tenant 
coming in under him was liable to be distrained 
upon for the arrear of rent.—NEWLING v. PEARSE 
(1823), 1B. & C4873 2 Dow. & Ky. K. B. 607 ; 
1L. J.0O.S. K. B. 1405 107 de. R. 162. 
Annotations :---Retd. Willoughby v. Willoughby (184%), 4 





ee G87. Mentd. kt. ». Morgun (1834), 2 Ad. & KI. 
» th. 
3436. ----- -——— Who lHable.] —Nrw.inu 0». 


Prarse, No. 3435, ante. 

3437. -———- fommutation for rentcharge—-How 
recoverable.) -—WILLOVGUbLY v. WILLOUGHBY, No. 
$120, candle. 





- ~-- -- Lands of single owner 


Cer ~—- 


‘with different occuplers.|---Hy a private inclosure 


. extinguished, & in lieu thereof yearl 


It is thus defined in Degge's 


Act all tithes in respeet of old inclosed lands were 
rents were 
charged, which were to be paid to the rector for 
the time being at the rectory-house. The rector, 
in addition to all present powers for the recovering 
of tithes, was to have the same powers for recover- 
ing the yearly rents, when in arrear, as by common 
law or statute are given to landlords for the recover- 
ing of rack-rent when in arrear, To prevent 
difficultics to the rector, in case of division of the 
lands so charged, it was provided that a comr. 
should make a schedule of the several lands, & 
apportion the rent to be charged on cach part, & 
upon ary division, except by demise at rack-rent, 
the lands so divided were thenceforth to be ex- 
clusively liable to the payment of so much of the 
yearly rent as should be specified in the schedule, 
& such apportioned part might be recovered from 
the lands charged therewith, or from the owners 
thereof, in the same manner as the whole of the 
yearly rents were thereby e recoverable :--- 
Held: (1) this Act did not empower the rector to 
maintain an action against the owners of inclosed 
lands in his parish, to recover the amount of the 
rentcharge thereby created; (2) a distress by the 
rector fur a joint sum, being the amount of rent- 
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charge mpoees upon lands acquired before the 

Act, plus the amount imposed upon other lands 

acquired since the Act, was illegal. BEDFORD v. 

SUTTON COLDFIELD (WARDEN, ETC.), SILVESTER 

v. BEDFORD (1857), 3 C. B. N.S. 449; 27L. J.C. P. 

105; 31L. T.0.8.67; 22 3.P.871; 4 Jur. N.8. 

133; 140 EK. R. 816. 

Annotations :--—As to (1) Reid. Hyde v. Borners (1889), 53 
J... 453. As to (2) Refd. Phillips v. Whitscd (1860), 2 
KE. & K. 804. 

3439. ——-- Whether conclusive as to Mability 
to tithe.|——BUNBURY v. FULLER, No. 3416, ante. 

3440. ——— Proviso in case of conversion into 
tillage—Planting fruit trees—Whether conversion 
into tillage.|—The comr. appointed under an 
inclosure Act stated that lands in the parish were 
subject to a certain modus, which extended only 
to the lands when occupied by the owners thereof, 
or by residents, but that such lands would become 
liable to the payment of tithes, the amount of 
which he specified in a schedule, when otherwise 
occupied, or if converted into tillage. <A resident 
owner built in one of his fields, then subject to the 
modus, a house, attached to it a garden, & planted 
fruit trees on the rest of the ficld :—Jleld: by the 
planting of the fruit trees there had not been a 
conversion into tillage so as to destroy the modus 
& render the land subject to the increased tithe. 

The conversion into tillage of any part of the 
land, if such conversion had ac: ually taken place, 
would not under this award make the whole field, 
but only that. part of it which was so converted, 
liable to the increased tithe (LonD SELBORNE, C.). 
—DUDMAN v. VIGAR (1873), LAR. 6 HL. L. 212 3 42 
LL. J.C. P. 2907; 20 L. T. 552; 38 J. P. 88; 22 
W. 1. 170, Ui. Le 3 affy. S.C. sub nom. Vigar v. 
DUDMAN (1872), L. R. 7 C. P. 72, lex. Ch. 

8441. Part of field converted into 
tillage-—-Whether whole field subject tu proviso.]-— 
DUDMAN v. ViGar, No. 3440, ante. 

3442. Application for revision —-Time for 
making.|-- By a local inclosure Act, a corn-rent, 
of a stated amount, was given to the rector of a 
parish in place of certain dues; such rent to be 
paid on Jan. 6 & July 5, the first payment to 

eon such of those days as should be directed by 
the award of inclosure comrs. ‘Che comrs. were, 
by such award, to apportion such rent among the 

Jandholders; & the rent was to be subject to 


ed 


, cnpameannatnanatennd 





equivalent to the amount stated in the award 


| 


| 
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could not be made till the next 21 years had ex- 
pired ; (2) the application, at the end of any such 
pono (other than the first) must be made to the 
aster sessions next after the close of the twenty- 
first year, notice being given in the January pre- 
ceding; & the justices were right in refusing to 
hear an application made on notice in January of 
the twenty-second year to the ensuing Easter 
sessions.—R. v. LinpsEY JJ. (1850), 13 Q. B. 
484; 18 L. J. Q. B. 163; 13 L. T. O. 8S. 184; 
13 J. P. 426; 13 Jur. 491; 116 EK. R. 1348. 
3443. Expenses of award—-Whether incumbent 
liable—Construction of Act.]—A local inclosure 
Act. empowered comrs., amongst other things, to 
allot lands to the vicar or other the persons en- 
titled to tithes, & to the vicar in respect of glebe 
lands, us an equivalent & compensation for their 
claims, & to divide the remainder among persons 
interested in the lands. It directed the comrs., 
before making any allotments, to mark out for 
sale a portion of the lands, & sell the same for the 
purpose of paying the expenses of carrying out 
the Act, & in case the amount raised by the sale 
should be insufficient, to make up the deficiency 
by a rate to be made upon the several persons 
interested in the lands to be inclosed, except the 
vicar & persons entitled to tithes. It directed 
also that the allotments, except the allotments to 
the vicar & other persons in licu of tithes, should 


| be fenced by the persons to whom they were 


allotted, & that the allotments to the vicar & 


‘ other persons in lieu of tithes should be fenced at 


Smee ee eee ee ee 
ee ee 


being ascertained it was onacted that the rector | 


of the landowners might appl 

the first quarter sessions to be held for the division 
in the week after the Feast of Easter next after 
the expiration of 21 years to be computed from 
the Hinkle of the award, to cause the amount of 
rent to be re-ascertained & increased or diminished 


e 
bo given in Jan. next preceding. The rent was 
be re-ascertained by comrs, the amount re- 
ported by them at the next July sessions & an 


21 
to 
to 


order there made acvordingly ; & such rent was ' 


to the justices at : 


according to the average price of wheat for the 
ars then last past ; notice of such application | 


to continue payable from the half yearly day of ' 
payment next after that order, until the same : 


should at the end of 21 years then next. ensuing 
be again varied by such application, & in such 
manner as before ment ond: 3 

time, at the end of every 21 years, for ever :—- 
Held: 
could 


the periods fixed by the Act & if then omitted 


the expense of the inclosure expenses fund :— 
Held: as the word “ other”? was omitted in the 
clause excepting the vicar & persons entitled to 
tithes from being rated to the additional rate, & 
as the framework of the Act seem to show that 
the omission was intentional, the vicar was exempt 
absolutely from ratability in respect of the land 
allotted to him for glebe as well as for the land 
allotted to him for tithes, & the exemption was 
not intended to be in respect of lands granted in 
lieu of tithes only.—-EDpIsON v. BROOKES (1864), 
17 C. BL. N. 8S. 606; 11 1. T. 378; 29 J. P. 87; 
13 W. KR. 08; 144 KB. Rh. 245. 
Procedure under inclosure Acts.] 


. Surther, 
Commons, Vol. XI1., pp. 58 et seq. 


B. Under Other Local and Private Acts. 
3444. Commuted rentcharge——District chapelry 


ae , constituted separate ecclesiastical parish—Annexa- 
future variation as follows: the quantity of wheat 


tion of portion oi rentcharge—St. Giles, Cripple- 
gate.}—A church, called St. Bartholomew, Moor 
Lane, was built in the parish of St. Giles, Cripple- 
gate, under Church Building Act, 1819 (c. 134), 
s. 16, & a district was sssigned to it, & authority 
given to solemnise marriages, baptisms, etc., 
therein. By an indenture, reciting a local Act, 
which extinguished the tithes of St. Giles & made 
an annuity of £1,800 payable in lieu thereof, the 
vicar of St. Giles, under 1 & 2 Will. 4, c. 45, s. 21, 
annexed to the church of St. Bartholomew, one- 
sixth part of this annual sum for thc benefit of 
the incumbent of St. B. & his successors. The 
churchwardens having raised objections to the 
validity of this deed, & refused payment of the 
annuity so annexed :—Held: (1) the annexation 
of a portion of the annuity due to the vicar of 
St. Giles, was competent under 1 & 2 Will. 4, 





> @ 4353 (2) though under New Parishes Act, 1856 


& so from time to_ 


taht the application for re-ascertainment . 
© place only at the expiration of oue of ' 


(c. 104), St. Bartholomew had become a separate 
parish, yet it was still a district chapelry for all 
other pu s, & capable of receiving such an- 
nexation from the vicar of St. Giles.—LLUGHES v. 
DENTON (1859), 5 C. B. N.S. 765; 28 L. J. M. C. 
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140; 33 L. T. 0.8.59; 23 J. P. 279; 5 Jur. N.S. 
575; 7 W. R. 305; 141 E. R. 307. 
Annotation :—Generally, Mentd. Backhouse v. Bishopwear- 

mouth (1860), 9 O. B. N.S. 315. 

3445. Remedy for non-payment—Against 
owner of part for whole.}—Deft. was the owner & 
occupicr of a portion of certain lands in the parish 
of P., which by a private Act were charged with the 
payment to the vicar of an annual sum of £270 in lieu 
of all tithes. The Act provided that if the annual 
rents were in arrear, the vicar was to have such & the 





‘ mentioned & 
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nal tithes not herein 
, all which the rector 
reserved, & they were thereby reserved to him & 
his successors in full right & in as le manner 
as they had always been enjoyed. Tho assistant 
tithe comr. having decided that the lands, called 
the Ancient Closes, were not exempt from tithes : 


& all other petty & 
F salicg ed 


' —Held: the tithes of the Ancient Closes were not 


same powers & remedies for recovering the same .- 


as by the laws & statutes of the realm are provided 
for the recovery of rent in arrear; & also that, if 
no sufficient distress was found on the premises, 
the vicar might enter & take possession of the same 
until the arrears were satisfied. Four years’ 
arrears of the annual rent accrued in respect of the 
whole of the lands charged, during the whole of 
which period deft. was the owner & occupier of a 
portion only of such lands :—Held: (1) the vicar 
might maintain an action of debt against deft. 
for the whole amount in arrear, the remedy by 
real action, which was a higher remedy than the 
action of debt, having been abolished by Real 

Property Limitation Act, 1833 (c. 27), s. 363 

_ (2) deft. had his remedy in an action against the 

co-owners for contribution. —CHRISTIE v. BARKER 

(1884), 53 L. J. Q. B. 537, C. A. 

Annotations :—-.is to (1) Refd. Bowman v. Smith (1885), 2 
YT. L. R. 1013 Searle v. Cooke (1890), 43 Ch. D. 519; 
Ite Horbago Iients, Circecnwich Charity Comrs. v. Grevn, 
(1896) 2 Ch. 811; Pertwoe v. Townsend, [1896] 2 Q. B. 
gh : cries Charity Trustees v. Dudloy Corpn., [1910] 
3446. Appointment of collectors —Who may 

enforce.|—Ht. v. SuHanr (1895), 11 ‘I. L. RR. 337. 
3447. How enforced.}] — By a local 

Act for the commutation of tithes for a fixed 

rentcharge it was provided that four, three, or 

two substantial houscholders, not being of the 
people called Quakers, to be nominated yearly by 
the inhabitants of the towaship should be tithe 
collectors for the township to levy the several 
sums chargeable by the Act upon the tenements 
within the township as & for the proportion of the 
township with all reasonable expenses attending 
the same. The inhabitants resolved that no per- 
sons should be appointed who did not pledge them- 
selves to comply with certain conditions, & par- 
ticularly not to charge more than 15 per cent. for 
expenses of collection. No one could be found to 
accept these conditions :—Zeld: the conduct of 
the inhabitants amounted to a refusal to fulfil 
their statutory duty of nominating collector, & 

since no other remedy was provided by the Act a 

mandamus should issue to compel them to per- 

form it.—R. rv. LANCASTER (INHABITANTS) (1900), 

64 J. P. 280. 

3448. Tithes partially extinguished—lInterpreta- 
tion of Act—Jurisdiction of commissioners under 
1836 Act.|—By a private Act of Parliament, 
passed in 1762, for carrying into effect an agree- 
ment between the landownee & rector for the 
commutation of tithes on certain lands in the parish 
of W., it was declared that certain rents therein 
specified should be vested in the rector, in Jicu of 
& as full compensation for all tithes of corn, grain, 
hay, wool, lamb, & all other tithes whatsoever, 
except as after mentioned, arising from all or any 
of the Jands in the parish, save & except marriage, 
churching, & burial fees, provided that nothing 
in the Act should prejudice the right of the rector, 
or his successors, to any marriage, churching, or 
burial fees, nor the right of tithes & 
stocking, in certain specified lands, the modus in 
the Groves & Ancient Closes adjoining to the town, 








commuted or extinguished by the private Act of 
1762, & therefore the jurisdiction of the comrs. 
was we taken away by Titho Act, 1833 (c. 71), 
s. 90. 

Semble: even if the tithes of wool & lamb 
were not included in the modus reserved to the 
rector, & were therefore extinguished by the Act 
of 1762, such partial extinguishment of tithes 
arising out of the lands would not satisfy s. 00 
so as to deprive the comrs. of jurisdiction.-—le 
WINTRINGUAM TITHES, Lx p. CARRINGTON (LORD) 
(1862), 31 1. J. O. P. 274; 8 Jur. N.S. 277. 


C. Under Tithe Acts. 
See Sect. 4, post. 


D. By Ayreement. 
See Sub-seet. 1, Li, ale. 


SuB-sECr, 3.-—LONDON TITUES AND PAYMENTS IN 
LIEU OF MTUE. 
; A. Within the City. 

Nore.— Tithes or payments in the nature of tithes 
payable in respect of properly in the City of London 
under 37 Hen. $, c. 12, were commuted under London 
(City) Tithes Act, 1879 (c. claxrvi) & St. Botolph 
Without, Aldgate Act, 1881 (ce. cxcuii) d& the pro- 
perlics formerly subject thercto were charged with 
lithe rentcharge & tithe rate respectively. 

3449. Whether payable in respect of houses— 
At common gi -~ PAYMENT OF ‘l'YTHES IN 
LONDON Cask (1617), Calth. 513; 80 Id, 1.072 ; 
sub nom. DUNN v. BURRELL & Gorrr, 1 Gwill. 
209; | Kay. & Y. 270. 

Annotations :---Refd. St. Paul's (Minor Canons) v. Crickott 

NSE as 37; Vivian v. Cochrane (1855), 4 De (. M. 


3450. Under 37 Hen. 8, c. 12-—Incorporeal 
hereditaments.|--By a charter in the reign of 
James I., a grant was made of certain titbos 
issuing out of the rectory of St. Botolph Without 
Aldgate, in the city of London, to persons named 
in the grant, their heirs & assigns. 

In 1801, by a marriage settlement, it was pro- 
vided that an annuity or clear yearly rentcharge 
of £619 should issue & be payable out of the 
tithes in question for the term of 1,000 years. 
The tithes afterwards became vested in the 
trustecs of a will, subject to the annuity created 
by the settlement. The trustecs sold part of the 
tithes to certain railway cos. for the sum of 
£30,670. The tenant for life under the will con- 
tended that the trustees of the will might, under 
Settled Land Act, 1882 (c. 48), s. 38, invest or 
apply the £30,670 as capital money arising undcr 
that Act. By sect. 21 of the same statute it is 
provided that capital money shall be applied 
(inter alia) in discharge, purchase, or redemption 
of incumbrances affecting the inheritance of the 
settled land, or other the whole estate the subject 
of the sctlement. The tenant for life asked that 
the trustees might he at liberty to apply the 
£30,670 in the purchase of the annuity created 
by the settlement with a view to its discharge :— 

eld: (1) the tithes were unquestionably an 
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ECCLESIASTICAL Law. 


Sect. 5.—Tithes and tithe rentcharge: Sub-sect. 3, | account of tithes due under 37 Hen. 8, c. 12, 
A. 


B.; sub-sect. 4, A.] 
incorporeal hereditament ; & assect. 2, sub-sect. 10, 
of the Settled Land Act, 1882, includes incorporeal 
hereditament, such tithes as the tithes in question 
were included; (2) the annuity created by the 


_ where the rent or annual value of the buildings & 


remises is increased by means of implements or 


| fittings not titheable let or used therewith.— 


scttlement was not a rent, because it did not issue . : 
out of a corporeal hereditament ; but it was an | 4%nolation :—Generally, Refd. Vivian v. Cochrane (1855), 


incumbrance on the tithes, & an incumbrance 
affecting the inheritance within the meaning of the 
Settled Land Act, 1882; (3) the trustees might 


be at liberty to purchase the annuity with a view | 


to its discharge.— Re Esp AILE, ESDAILE v. ESDAILE 
(1886), 54 L. T. 637. 
Annotation :-——-Cencrally, Mentd. Re (isborough’s 8. E., 

(1921) 2 Ch. 39. 

3451. -—-— Whether tithe in kind---Within Tithe 
Act, 1832 (c. 100), s. 1.])—37 Hien. 8, c. 12, pro- 
vided that the inhabitants of the City of London 
for the time being should yearly for ever pay their 
tithes in respect of their houses after certain rates. 
A lay saa agi of the tithes in a parish within 
the City baving brought an action to recover from 
the inhabitants of certain houses within the parish 
tithes payable under this statute, it appeared that 
s0 far as was known no tithes or payments in licu 
of tithes had ever been paid in respect of those 
houses :---/feld: (1) upon the authority of 
Andrews ve. Drever, No. 3106, ante, that apart 
from statute mere non-payment alforded no 


1 


| 
! 


- a re ee ES ST LS 8 TY 


defence even against a lay impropriator ; (2) the | 


payments imposed by 37 Her. 8, c. 12, were not 


a render of tithes in kind within the meaning of ; 


above section, & that Act afforded no defence ; 
(3) the payments imposed by 36 Hen. 8, c. 12, 
were “annuities or periodical sums of money 
charged upon land’ within Real Property 
Limitation Act, 1833 (c. 27), 8. 1, & that. statute, 
as amended by Real Property Limitations Act, 
Is7i (c. 67), afforded a defence to the action.—- 
PaYNk t. Espainy (1888), 13 App. Cas. 613; 58 
lL. J. Ch. 2005; 59 1. IT. 568; 53 J. P. 1003 37 
W. RR. 2785 4 T. I. RR. 781, I. 1.3) reveg. S. GC. 
sub nom. ISDAILE t% PAYNE (1885), 52 1. T. 530, 
CG. Ass (1886), 54 1. T. 705, C. A. 
Annalations : -.ta lo (2) Refd. Mxdallo v. City of London 
18 Q. B.D. 599. As to (3) 


Refd. Jones +. Withers (1896), 74 lL. T. 572. Generally, 
d. He Hodgsun's 8. E., Altamont t. Forsyth (1012), 
106 L. T. 456. 

3452. Whether annuities or periodical sums 
of money charged upon land—- Within Real Property 
Limitation Act, 1833 (c. 27), 8. 1.)—PAYNE rt. 
spAILE, No. d451, ante. 

3453. Whether redeemable under London 
(City) Tithes Act, 1879 (c. clxxvi).}|—R. v. BOARD 
OF AGRICULTURE (1899), 16 T. L. R. 176. 

$454. Whether deanery of St. Paul’s 
exempt. | —Sr. PauL’s (WARDEN, ETC.) v. ST. 
Paut’'s (DEAN), No. S884, ante. 

5. —-— Ascertainment—Form of reference.| 
—(1) A rector of a parish in the city of London 
received for somo years, without objection, a 
fixed sum by way of tithes of particular premises, 
& thon filed his 











ill for an account :—Held: the ° 


receipt of such flxed sum, though less than the , 
annual value, did not neccessarily imply a com- | 


position ; & much stronger evidence would be 
required to establish such a payment as a com- 
position than in the ordinary case of a money 
payment in lieu of tithes in kind. 

Qu: 
notice for determining an ordinary composition 
for tithes in kind is applicable to the case of a 
composition for a moncy payment in lieu of tithes. 

(2) Form of reference to the master to take an 


whether the rule requiring six months’ | 


LEtts v. LONDON CORN EXCHANGE Oo. (1852), 1 
De G. M. & G. 398 ; 21 L. J. Ch. 684 H 18 L. Ty. O. 8, 
340; 42 EB. R. 605, L. C. 


4DoG.M. & G. 818. 


8456. Tithe rate in St. Botolph Without, Aldgate— 
Whether ratable to poor rate.|—By 37 Hen. 8, 
c. 12, provision was made for payment to the 
clergy of the city of London & their successors of 
a rate made upon the inhabitants & calculated 
upon the rent of the houses in the city. In this 
& several subsequent statutes these payments 
were described as tithes. A special Act passed 
in 1881 peace that all tithes & sums of money 
in licu of tithes arising or growing due in a parish 
in London should cease & be extinguished & the 
tithe owner should receive in lieu & satisfaction 
thereof a fixed annual sum to be levied & collected 
in the samme manner as the poor rates. Neither 
the above-mentioned tithes nor the fixed annual 
sum in lieu thereof, had ever been assessed for 
the relief of the poor :—Held: the owner was not 
ratable to the poor rate in respect of this fixed 
annual sum, as such sum was a personal payment 
& was not a payment in lieu of tithes ratabic 
under Poor Relief Act, 1601 (c. 2).—ESDAILE v. 
City OF LONDON UNION ASSESSMENT COMMITTEE 
(1887), 19 Q. B. D. 431; 56 LL. J. M. GC. 1493 57 
L. T. 719; 36 W. R. 722; 3 T. L. R. 7703; Ryde 
Rat. App. (1886-90), 105, C. A. 


Annotation :—Refd. Kdwards v. St. Olave's Union Assmt. 


Con. (1892), 8 T. L. R. 647. 

3457. Evidence of composition.] ——LEtTrs v. 
LONDON CORN EXCHANGE Co., No. 3455, anfe. 

3458. Commissioners for payment of rector’s 
rentcharge—Liberty of St. Andrew’s, Holborn— 
Effect of City of London Union of Parishes Act, 
1907 (c. cxl).]—A local Act provided that the 
churchwarden of the City liberty of St. A., which 
has two liberties outside the City, two inhabitant 
householders of the City liberty who are overseers, 
if not Quakers, & ten clected inhabitants shall be 
comrs. charged with the duty of paying the rector 
£700 per annum in lieu of tithe. 

City of London Union of Parishes Act, 1907 
(ce. cxl), provided that certain parishes, including 
St. A., shall for purposes other than ecclesiastical, 
charitable, or purposes of income tax, inhabited 
house duty, & Jand tax be united .in one parish 
of which the common council shall be overseers :— 
Held: this ¢ ot make the common council 
a constituent ot . + commission, & the church- 
warden & elected comrs. could act alone.——-WaG- 
STAFF v. CITY OF LONDON COMMON COUNCIL 
(19038), 99 L. T. 701; 72 J.P.477; 25T.L. R.1; 
TL. G. R. 69. 

Compensation payable on compulsory purchase 
of property Hiable.|—See CoMPULSORY PURCIIASE 
OF LAND, Vol. XI1., p. 276, No. 2030. « 


B. Without the City. 


8459. In Middlesex—-On houses-—By custom— 
Jurisdiction of court to try.]—LEIFIELD v. TYSDALE 
(1614), Hob. 10; 80 E. R. 161. 











_ «innotations >—Consd. Champneys v. Buchan (1857), 4 
Drew. 104. . Startup ec. Dodderidge (1705), 2 Ld. 
Raym. 1158. 

3460. Must be certain.}—Bill 


by the rector of the parish of Whitechapel against 
certain householders claiming payments in respect 
of their houses, either as tithes or in lieu of tithes, 
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or as a rate-tithe. Pitf. did not by his bill speci- 


fically state whether he claimed in respect of a! 


modus proper, or of a special custom affecting all 


houses in the parish, or in respect of prescriptive | 
rights affecting the particular houses, but at the | 


Bar contended that there was a custom. With 
reference to the claim on the ground of modus 
proper, the evidence showed that pltf. claimed a 
distinct annual sum as payable by the occupier 
of each house in the parish; & he claimed also an 


additional annual payment in respect of every ; 
additional building which might be erected on the : 


site of any building already liable. 


With reference | 


to the ground of prescription, the evidence showed | 
that, as to three of the defts. their houses had been - 


erected within memory ; as to the fourth, the date 


payment for 120 years was proved; but. it) ap- 
peared that the amount paid had varied; down 
to 1811 it. was 8s. per year, & then it was increased 
to 4s. With reference to the ground of custom 
affecting all the houses in the parish whenever 
built, the custom alleged was that, as to new 
houses, the annual amount payable was such as 
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Susp-srct. 4.—TITHE RENTCHARGE UNDER TITHE 
ACTS. 
A. In General. 

8465. Nature of rentcharge created-—-Whether 
charge on land or produce.|—-Where tithe rent- 
charge in lieu of tithe was in arrear, & the owners 
of the tithe rentcharge found nothing upon _ the 
land, subject to the tithe rentcharge, upon which 
to distrain, nor were there any rents & profits 
issuing out of the land, or any means by which, 
if pltfs. took possession of the land, they could 
repay themselves the arrears of the rentcharge, 
upon action to recover the arrears :—/leld: 
(1) the rentcharge was a charge on the produce, 
& not on the inheritance ; (2) plitfs. were not 


GE the ercction: oF his louce sen fk known Ok aw entitled to sell the land or any part thereof to 


should be agreed upon, & if no agreement could | 
be come to, then to be ascertained by reference to | 


the amounts paid for other buildings of a like 
nature. There was no personal evidence of the 
custom; & the account books referred to, though 
they showed payments, did not show on what 
certain principle the custom was) founded : — 
Held: the claim could not be supported as a pre- 
scriptive right; & as grounded on a custom, & 
the custom, if well alleged, was too uncertain, & 
it was not alleged with sufficient distinctness.—- 
CHAMPNEYs t. BUCHAN (1857), 4 Drew. 1045; 29 
LT. OLS. 475 21 5. P3405 5 WL. RR. 4615 62 
I. OR. 4d. 

3461. - ee Presumption of legal 
origin.|-- On a bill filed to enforce the payment of 
certain specified sums in dieu of tithes, it was 
proved that the respective occupiers of certain 
houses, cither ancient or built upon ancient. sites, 
& situate in that part. of the parish of St. Andrew, 


_ "owen 


had for the last hundred years uniformly paid 
certain specified & invariable sums in respect of 
each house ;) but such payments were never made 
by the owners or occupiers of houses built upon 
new sites. The payments varied in amount on 
different houses, & were not in any distinct rate 
ur proportion to the value of the houses iuler ac, & 
Were general through this part of the parish :-- 
Held: the ct. were warranted in inferring from 
these facts that the payments had been made 
from time immemorial, & they could assign a 
legal origin for such payments which could 
legally be enforced by the rector of the parish. — 


| 
| 


1 
i 
' 
1 


pay the arrears; (3) their: only remedies were 

those given by Tithes Act, 1836 (c. 71), namely, 

distress or entry : (4) in any case they could not 

recover more than two years’ arrears, ---BAILEMY 0. 

BapuaAM (1885), 30 Ch. D. 845 44 L. J. Ch. 1007 ; 

os fT. Mos 40 3. P. 6605; 383 W. RR. 7703 1 

T. a KR. 518, 

Annotations: «ta to (1) Refd. Searle ve. Cooke (1890), 43 
ae He 8 fo (2) Distd. Hambro eo. Hambro, (1804) 
3466. Right of incumbent to - Informal union of 

parishes.| —A.-(i. v. Dunuam (KARL), No. 2136, 

ante. 

8467. Whether Apportionment Act, 1834 (c. 22), 
applies.]— Upon the death of a tenant for life, 
under a will exceuted before Apportionment Act, 
1834 (c. 223), of tithes, which after the Act were 
commuted for a rentcharge, payable at fixed 
periods, under Tithe Act, 1836 (c. 71): --Held: 
the award of the Tithe Comps. was ‘‘ an instrument 
under which the rentcharge was payable”? within 
Apportionment Act, 1834 (c. 22), 8. 2, &, therefore, 





‘the rentcharge was apportionable. -—TI¢AsMAN v. 


PEARSE (1860), I. BR. 8 deq. 509. 
3468. Payment by mistake —Delay in claim for 
repayment -Until tithe owner barred.| --PItf., by 


‘ mistake, paid to defts., who were owners of the 


| tithes of a 


Holborn, which is without the city of London, | lands not in 


BERESFORD tv. NEWTON (1835), 1] Cr. M. & R. 901 ; 


& Tyr. 482; 4 1. J. Ex. 113; 149 E.R. 1346. 


-{nnotations :—Refd. Champneys v. Buchan (1857), 4 Drew: 
104. Mientd. Robinson vo. Purday (1846), 16 M. & W. 11. 


3462. — Whether claimable by pre- 
Ser oe CUAMENEYS v. Buchan, No. 3460, 
annie. 

3463. In Surrey—St. 








Saviour’s Southwark— | 


Claimed neither by custom nor by prescription.]— | 


Pocock v. Trrmarsn (1721), Bunb. 101; 145 
E. R. 610. 


innctalton >—Refd. Champneys v. Buchan (1857), 4 Drew. 


3464. ——— St. Olave Southwark—Claim by 
immemorial custom.]—HiLt v. HumMBie (1762), 
cited 5 Tyr. 432. 

Annolation :-—Retd. Beresford v. Newton (1835), 5 Tyr. 432. 


Vettel tithe rentcharge in respect of 

tis oceupation, —PItf. did not. discover 

the mistake until the two years limited by Tithe 

Act, 18306 («. 71), for the recovery of a tithe 

rentchaige had expired & defts. had lost their 

remedy for the arrears against the lands actually 
chargeable: Held: (1) there was no duty cast 
on pltf., in relation to defts. which made his delay 
in discovering the mistake Jaches on his part ; 

(2) he was entitled to recover back the amount 

paid as moncy paid under a mistake of fact. — 

DURRANT ov. ISCCLESIASTICAL Comins. (1880), 6 

Q. B.D. 254s 50 I. Q. B. 805 44 1. T. 348 5 

45 J. 6.270; 20 W. RR. 443, D. ©. 

Annotations :---lencrally, Reld. Baylis ». London, Bpv 
{1913) 2 Ch. 127. entd. imperlal Bank of Canada ¢v. 
Bank of Hanillton, []0034) A. C, 49. 

3469. - -— To sequestrator appointed by bes A 
---Liability of bishop as principal for money had 
received---Though money paid over.] --— BAYLIS v. 
Loxpon (Iv.), No. 2530, ante. 

Sere, generally, AGENCY, Vol. 1., pp. 669 ef seq. ; 
Contract, Vol. XI1., pp. 540 et sey. 3 MISTAKE. 

3470. Assessment of owner of rentcharge —To 
rate for money borrowed under Public Works Loans 
Act, 1824 (c. 36)--For repair of church & chancel,.| 
— According to the true construction of the above 


' Act, the owner of a tithe rentcharge in a parish, 


. churchwa 


though not liable to be rated to an ordinary 
church rate, is liable to be assessed to a rate made 
for the repayment of money borrowed by the 
ens & overseers from the Public 
Works Loan Comrs., under the provisions of that 
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Sect. 56.—Tithes and lithe rentcharge:_ Sub-sect. 4, 
A., B., C., D. & FE.) 
Act, for the purpose of repairing & enlarging the 
parish aun; including the chancel.—SMALL- 
BONES v. EDNEY (1870), L. R. 38 P. C. 444; 7 
Moo. P. C. C. N. S. 286; 40 L. J. Eccl. 8; 24 
L. TI. 241; 35 J. P. 484; 19 W. R. 287; 
i“. R. 109, P. C.3 revag. S. C. sub nom. EpNEY & 
LUNN v. SMALLBONES (1869), 21 L. T. 506. 
Annotations -—Refd. Asterley v. Adams (1871), L. R. 3 
A. & EK. 361; A.-G. v. Parr (1020) 1 Ch. 339. Mentd. 
Meyers v. Hennell (1912), 76 J. P. 321. 
To property tax.]—See INCOME Tax. 
Apportionment map—As evidence of boundaries.]| 
—See BOUNDARIES, Vol. VII., p. 316, Nos. 359-362. 
As evidence of right of way.] — See 
HIGHWAYS. 








B. Apportionment and Reapportionment. 

See Tithe Act, 1842 (c. 54), s. 14. 

3471. Cost of apportionment—-Certificate of com- 
missioners—Certiorari.J]—Tithe Act, 1836 (c. 71), 
8. 06, takes away the writ of certiorari. <A certi- 
ficate of the Tithe Comrs. recited that differences 
had arisen as to the expenses of apportionment. in 
a particular parish, under the above Act, & 
ordered A. to pay to B. & C. a certain sum for those 
expenses :-- Held: (1) a rule would be refused for 
a certiorart to remove that certificate upon afli- 
davits, stating that no such differences had arisen, 
that those costs had been paid to the knowledge 
of the comrs. two years befor, & that the real object 
of the certificate was to compel the payment of other 
costs, viz. the costs of a reference of certain 
objections to the apportionment ; (2) no declara- 
tion made by the comrs. themselves subsequently 
to their signing the certificate would be received, 
which could affect the rights of third parties under 
that certificate ; (3) if any charge of corruption 
was intended to be made against the comrs., 
complainant. should proceed by criminal informa- 
tion.—Laz p. ACLAND (1847), 9 lL. T. O. S. 146; 
sub nom. te ACLAND, 11 J. VP. Jo. 348. 

3472. -——— On sale of portion of land subject to 
one rentcharge.|—Vart of property contracted to 
bo sold was subject, together with other land not 
belonging to the vendor, to one tithe rentcharge. 
The contract for sale contained no provision as 
tu apportionment :—Held: the purchaser could 
not call on the vendor to procure an apportionment 
at the vendor's expense.—/te EpsworktH & 'TIpy’'s 
CONTRACT (1889), 42 Ch. D. 23; 58 L. J. Ch. 665 ; 
GOL. IT. 841; 37 W. R. 657, CL A. 
annotations :—Mentd. He Bryant & Cullingford to Barning- 


ham (1889), 62 L. T. 53; Re Stamford, Spalding & Boston 
Banking Co. & Kuight’s Contract, [1900] 1 Ch. 287. 


C. Effect of Award. 


3473. How far conclusive—As between tithe 
owner & tithe payer./—-(1) A confirmed award 
under Tithe Act, 1842 (c. 54), is final as between 
the tithe owners & tithe payers, but does not 
exclude from further investigation a case between 
the tithe owners themselves, in which there was 
before the award, a just title to tithes, which by 
accident & mistake was not brought forward till 
after the award was made. Thus, by an award, 
made with the concurrence of A., the patron, the 
whole rentcharge was made payable to B., the 
rector, A. bei at the time entitled to one-half 
of the corn tithes, but ignorant of his rights :— 
Held: A. might have relief in that. ct. as against B. 
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in every case conclusive evi , 
amount payable by the tithe-payer.— | —A certificate by comrs. 


ECCLESIASTICAL Law. 


(2) X. & Y. were entitled to tithes in equal 
moieties. Y. under mistake received the whole :— 
Held: a bill by X. against Y. for his moiety should 
be dismissed with costs.—CLARKE v. YONGE, 
YOUNG v. YONGE (1842), 5 Beav. 523; 49 E. R. 680. 
Annotations :—As to (1) Consd. Hicks v. Sallitt (1854), 3 

De G. M. & G. 782; Hicks v. Hastings (1857), 3 K. & J, 
701. Reid. R. ». Tithe Comrs. (1850), 15 Q. B. 620; 
Walker v. Bentley (1852), 9 Hare, 629. 

8474. As between rival claimants to tithe.) 
PP cams v. YONGE, YOUNG v. YONGE, No. 3473, 
ante. 

3475. —— Jurisdiction of commissioners.) 
—(1) The comr. under Tithe Act, 1836 (c. 71), has 
by his award to fix the amount of rentcharge pay- 
able in lieu of tithe, & for that purpose to decide 
upon the tithe ability of lands, but he has no 
jurisdiction to decide thereby who is the party 
entitled to receive the rentcharge. 

(2) A dispute, therefore, between rival claimants 
to the tithe is not a ‘ difference ’’ within sect. 45 
of that Act which enables the comr. to determine 
any question of modus or composition, “‘ or any 
difference whereby the making of his award shall 
be hindered.”’ 

(3) Nor, consequently, under sect. 46 of that 
Act can the title of claimant to tithe be made the 
subject of a feigned issuc by way of appeal against 
the comr’s. award, although the award, after 
deciding on the liability of the landowner to tithe, 
has im sear & gone on to say who is the party 
entitled to tithe.—EDWaRvs v. BUNBURY (1842), 
3 Q. B. 885; 3 Gal. & Dav. 220; 12 L. J. Q. B. 45; 
6J.P. 816; 6 Jur. 1014; 114 KE. Rh. 748. 
Annilation :-—Generally, Refd. University College, Oxford 

v. Garton (1847), 11 Jur. 907. 

3476. ——-- ———.]—The award to be made by 
Tithe Comrs. under Tithe Act, 1836 (c. 71), is 
for the purpose only of settling disputes between 
tithe owner & landowner, & not of deciding 
questions of title between rival claimants of tithe. 
Therefore, where tithes of agistment were claimed 
by both rector & vicar, & the vicar called upon the 
comrs. to determine such claims before making 
their award, on return to a mandamus :—Held: 
the comrs. were not bound so to determine, the 
difference not being one, within sect. 45 of the 
above Act, by which the making of the award was 
hindered, but they would do rightly in awarding 
rentcharges for the tithes, including that of 
agistment, to the parties respectively in possession, 
leaving thom to litigate the title subsequently, 
as they might do, under sect. 71 of the same Act, 
notwithstanding the award. 

No statement appearing as to the receipt of 
agistment tithe by any party :—Held: the comrs. 
might properly consider the rector as the person 
in actual possession, within sect. 12 of the Act.— 
ht. v. TITHE Comms. (1850), 15 Q. B. 620; 4 New 
Mag. Cas. 116; 19L. J. Q. B. 505; 15 L. T. O. 8. 
300; 14 J.P. 483; 14 Jur. 954; 117 BE. R. 5904. 


Annotations Tig Shepherd +. Londonde (1852), 
18 Q. B. 145. d. It. v. England & Wades Tithe Comrs. 


(1852), 16 Jur. 857. 
.j—The ‘lithe Comrs. have 














3477. 
no power, under Tithe Act, 1836 (c. 71), ss. 43, 50, 
to determine a suit pending between two rival 
claimants of tithes; inasmuch as the words 
** touching the right to any tithes,’’ in sect. 45, 
refer only to suits which questions as to the 
titheability of particular lands, not to those 
which bring into question the right of particular 
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arties to tithes of which the existence is admitted ; 
, further, because a suit raising only a quesvion of 
title between two claimants of tithes is not a 
‘* difference ’’ “‘ whereby the making ” of the award 
by the comrs. is ‘“ hindered,’’ within sect. 45.— 
SHEPHERD v. LONDONDERRY (MARQUIS) (1852), 18 
Q. B. 145; 21 L. J. Q. B. 204; 19 L. T. O. S. 
179; 16 J. P. 3573; 16 Jur. 706; 118 BK. RR. 54. 
3478. As to lability of land to tithe.)—-(1) The 
enactment of the Tithe Act, 1846 (c. 73), s. 19, 
that cvery instrument purporting to merge any 
tithes, & made with the consent of the Tithe Comrs., 
shall be absolutely confirmed & made valid, both at 
law & in equity, in all respects, is not limited to 
cases in which the person exccuting the instrument 
has a title to the tithe, but operates as well where 
such person has no estate in the tithe, as where his 
estate is insufficient to effect the merger. 
(2) The intention of the Tithe Acts is that the 


lands on which the apportionment of the tithe | 


in cach parish is cast, & these lands only, shall be 
liable in aia of the tithe payable for any lands 
in the parish, & that lands on which no apportion- 
ment is cast shall not be liable to tithe. 

(3) Lands which on the agreement & apportion- 
ment under the Tithe Acts, contirmed by the Tithe 
Comrs., are treated as free from tithe cannot be 
afterwards made subject to tithe. 

(4) The intention of the Legislature was to pre- 
clude all questions of merger of tithe in all cases 
where declarations of merger had been made with 
the consent of the Tithe Comrs., leaving the parties 
uffected by an erroneous declaration to their 
remedy against the party making it ; &, such being 
the intention, the merger is cffected, although 
the sanction of the Comrs. has been erroncously 
given. 


| 
| 
| 
| 
| 
| 
| 
| 
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(5) The words ‘every instrument,” in Tithe : 
Act, 1846 (c. 73), 5. 19, cannot be read as‘ every | 


such instrument.” ---WALKER t. BENTLEY (1852), 

V Hare, 620; 68 H.R. 6653 on appeal, 20 L. 'T. 

U.S. 120, C. A. 

<{nnotlation :-—<écncrally, Refd. Jacomb v. Turner, [1892] 
1Q. LB. 47. 


As to exemption of land from extraordinary tithe 
rentcharge— Waste land turned into hop garden.| —- 
See No. 3484, post. 

As to boundaries. |——Sce BouNvaniis, Vol. VII., 
pp. 267, 268, Nos. 19-24. 

As evidence generally.|— Sce Evipienc &. 


D. Custody of Deed of Apportionment. 


3479. Jurisdiction of parish council —- Under 
Local Government Act, 1894 (56 & 57 Vict., c. 73), 
S. 17 (8).}—(1) A parish council has power under 
the above sub-sect. to direct that the copy of the 
tithe apportionment of the parish in the custody 
of the incumbent of the parish under Tithe Act, 
1836 (c. 71), 8. 64, shall be removed from his custody 
& deposited with the council. 

(2) Where the parish council has given such a 
direction & the county council has affirmed it, a 


‘tion : —deld 
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order under sect. 17 of the above Act, that the 
tithe apportionment map of a parish should be 
depoatbsd in the parish school. The map was 
in the possession of the incumbent of eel eles 
&, the order not having been complied with, an 
application was made to justices in petty sessions, 
under Tithe Act, 1800 (c. 03), s. 28, for an ordor 
that the map should be removed from the ountony 
of the incumbent & deposited in accordance wit 
the directions contained in the order of the county 
council. On the hearing of the application the 
incumbent tendered evidence to prove that the 
order of the county council did not provide for 
the security & due preservation of the map, 
nor for the convenience of the persons interested 
therein. Tho justices ruled that the order of the 
county council was final & that the evidence 
tendered, therefore, could not be received, & 
they made the order for the removal of the map 
as asked for :—JIeld : Tithe Act, 1860 (c. 93), s. 28, 
had not been impliedly repealed by Local Govern- 
ment Act, 1894 (c. 73), 8. 17 (8), & the justices 
had jurisdiction to hear & consider the evidence, 
&, While giving due weight to the directions con- 
tained in the order of the county council, to make 
such order as, having regard to tho evidence, they 
thought proper in the circumstances. 

The order of the county council was invalid in 
that it purported to deal with the custody of the 
map separately from the sealed copy of the Instru- 
ment of apportionment (DARLING, J.).—FOxX v. 
Pert, (1018)2 K.B. 196; 871. J. K. B. 0203 LIY 
L. T. 187; 8235. 2P. 252; 16 L. G. 4. 674, D.C. 

3481. Application for removal under Tithe Act, 
1860 (c. 93), s. 28—Statutory notice.]—Tithe Act, 
1860 (c. 93), enacts that ‘ whenever ed person 
other than the persons legally entitled to the 
possession of the same, shall have possession of 
the sealed copy of any confirmed instrument of 
apportionment, it shall be Jawful for any two 
justices of the peace for the county or other 
jurisdiction within which the Jands mentioned 
in the apportionment are situate, upon the applica- 
tion of any person interested in the lands or rent- 
charge, & upon fourteen days’ notice in writing of 
such application to the person or persons in. whose 
custody such copy shall be at the time of such 
application, to hear & determine such ap plica- 

: such notice required under Tithe 
Act, 1860 (c. 93), 8. 28, referred to a notice of an 
application that had already been made 3 & where 


- a fourteen days’ notice had been given of an in- 
' {tention to apply to the justices, & they heard the 


application es p., & made an order under the above 


.nect., that ct. would grant a writ of certiorari to 
' quash same. -R. uv. SAYBRRS & THACKWELL (18600), 


ct. of summary jurisdiction has jurisdiction under | 
23 & 24 Vict., c. 03, s. 28, to make an order enforcing . 


the removal.—LEwIs v. PooLE, [1898] 1 Q. B. 


164; 67 L. J. Q. B. 733; 77 L. T. 360; 61S. iP. | 


io 46 W. KR. 93; 147. L. RR. 15 s 42 Sol. Jo. 14, 
atnnotation :—Consd. Fox v. Pett, [1918] 2 K. B. 196. 


3480. Jurisdiction of county council — Under . 


Local Government Act, 1894 (c. 73), 8. 17 (8) (9)— 
Order as to custody of map apart from instrument 
of apportionment.}— A county council made un 
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Com 
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tion Act, 1823 (c. 99), s. 25, a that tithes are payable to a lay im- 
generally | propriator, without giving his name.— 


3 L. TT. 405 3 sub nom. Kh. v. GLOUCESTERSHIRE JJ., 
24 J. P. 807. 

3482. ----— After resolution under Local Govern- 
ment Act, 1894 (c. 73), s. 17 (8)-—Jurisdiction of 
justices.|-—Lewis v. Poole, No. 3479, ante. 

3. —--- --— --—— To hear evidence.|— 
Fox v. Perr, No. 3480, ante. 


iy. Kaetraordinary Tithe Kentcharge. 

Sec, now, Mxtraordinary Tithe Redemption Act, 
18386 (c. 54). 

3484. Lands subject to—Lands not subject to 
tithe at date of ordinary ear ETT oy, —~In a 
parish jn a hop district where the tithes had been 
commuted under Tithe Act, 1846 (c. 71), certain 
lands, being waste lands at the time of the com- 
mutation, had no rentcharge in lieu of tithes 


- eee 


FLEMING (1845), 8 


GREVILLE 0 
$35.-—~IR. 


i. Ky. it. 201; 2 Jo. & Lat. 
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Sect. 6.—Tithes and tithe rentc 
EB. & F. (a) & (b) 1. & UMarge: Sub-scct. 4, 
apportioned on them. 7 v4 
within a district assigncgfese lands were included 
40 of the above by the Comrs. under sect. 
district, the tithes Act, the lands within which 
muted, were c}whcreof should have been com- 
thereafter cultj4arged, in case they should be 





rentcharge gfivated with hops, with an additional 
acre to qual to the extraordinary charge per 


Je awarded in respect of lands in such 
upov/ that were cultivated with hops :—Held: 
hox those lands being afterwards cultivated with 
’ Oo they were liable to the extraordinary charge 
f £1 per acre awarded by the Comrs. under 
sect. 42, because those lands at the time of the 
award, were potentially, though not then actually, 
subject to tithes, & that potentiality was commuted 
so as to bring the lands within the second part 
of sect. 42.—WALSH v. TRIMMER (1867), L. R. 2 
H. L. 208; 36L. J. Q. B. 818; 161. T. 722; 31 
J.P. 5679; 16 W. RR. 1150, WH. L. 3) revag. S.C. 
ae vl TRIMMER v. WATSH (1863), 4B. & S. 40, 
“Xs. ; le 


ed 


LP. 606. 
G. Pb. 461. 

3485. -——- Lands cultivated as market garden 
after commutation—New district assigned after 
commutation.|-- After the making & confirmation 
of an award for the commutation of tithes in the 
parish of P., by which award no district was 
assigned within which th. amount charged upon 
any hop grounds or market gardens within such 
district by way of apportionment of tithe rent- 
charge was distinguished into two parts, to be 
called the ordinary & the extraordinary charge, 
gome land in the same parish of P. was newly 
cultivated as market gardens, &, thereupon, the 
vicar of the parish requested defts. to award & 
fix an extraordinary charge per acre in respect of 
such lands so newly cultivated, & to declare the 
parish of DP. a district. within which the extra- 
ordinary charge should be payable in respect of all 
lands which then were, or thereafter might be, 
cultivated as market gardens. 
sent down as assistant comr. who made an award 
by which he awarded the sum of 6s. per acre as 
an extraordinary charge on Jands newly cultivated 
as market gardens in the parish, & declared the 
whole parish a district: within which such extra- 
ordinary charge should be payable. Pltfs., who 
were landowners in the parish of P., then sued in 
prohibition, praying the ct. to prohibit. defts. from 
contirming this award, or from taking any further 
steps for declaring the parish of P. a district within 
which such extraordinary charge should be payable 
in respect of lands newly cultivated as market 
gardens :— fleld: (1) the last-mentioned award 
was good; (2) the words ‘ beyond the limits of 
every district in which any extraordinary charge 
for hop pounds or market gardens shall have been 
aegis hed as aforesaid at the time of the com- 
mutation " in Tithe Act, 1880 (c. 71), 8. 42, were 


eres to lands in any parish, no matter | 
w 


iether, at the original commutation, a district 
Was or was not assigned in such parish under sect. 
40 of that Act, within which an extraordinary 
charge was payable, under sect. 42 of that. Act, in 
respect of the lands cultivated as hop grounds or 
market gardens.—--RuUssELL ot. TITHE COMRs. 
(1871), L. R26 CLP. 590; 40 L,I. C. P. 2653 24 
L. T. 908; 35 J.P. 079; LOW. R. 1007. ; 

3486. Whether liable to iand = tax.'—-The 
annual rentcharge, payable under Extraordinary 
Tithe Rodemption Act, L886 (c. 54), in licu of the 


Thereupon defts. . 


CCLESIASTICAL Law. 


extraordinary charge previously levied, under the 
Tithe Commutation Acts, on hop grounds, orchards, 
fruit plantations, & market gardens, is exempt 
from fand tax.—CarRR v. FowLe, [1893] 1 Q. B. 
251; 62 L. J. Q. B. 177; 68 L. T. 123; 575.7. 
136; 41 W. R. 365; 9 T. L. R. 1813 37 Sol. Jo. 
196; 5 KR. 163, D. C. 

3487. Charge under—Whether attaches to whole 
farm—Or hop ground only.|—By the Extra- 
ordinary Tithe Kedemption Act, 1886 (c. 54), 
after reciting in the preamble that by the Acts 
relating to the commutation of tithes power was 
given to impose an “ extraordinary charge ’’ on 
hop grounds, orchards, fruit plantations, & market 
gardens, it was provided by sect. 2 that the Land 
Comrs. for England shall ‘‘ ascertain in each parish 
in England & Wales & certify the capital value of 
the extraordinary charge on each farm, or, where 
not a farm, on each parcel of land, in respect of 
which the charge is payable at the date of the 
passing of this Act,” & by sect. 4 (1), that * land 
in respect of which at the date of the passing of this 
Act extraordinary charge is payable shall, so soon 


he capi ue of the charge shall have been 
Annotations -—Rald. Howell v. Tithe Comms. (1871), Ty, He as the capital value of the ge 


entd. Gunn v. Johnson (1871), L. hh. 6° 


certified under the provisions of this Act, be 
charged with the payment of an annual rentcharge 


' equal to 4 per cent. on such capital value, in licu 


of the extraordinary charge . . . such rentcharge 
to be a charge upon the particular farm or parcel 
of land in respect of which same has been 


' assessed ”? :—Jleld : the rentcharge under the Act 


was only chargeable on land in respect of which 
at the date of the passing of the Act extraordinary 
charge was payable, &, therefore, where part only 
of a farm was cultivated, & chargeable with ex- 
traordinary charge, as hop ground at the date of the 
passing of the Act, the whole farm could not be 
made chargeable with such rentcharge under the 
Act.—Smmonns v. Heatri, [1894] 1 Q. B. 29; 
63 L. J. Q. B. 2143 69 L. 1. 841; 58 3. P. 180 5 42 
W. R. 122; 10 UN L. R. 123; 37 Sol. Jo. 8105 
VR. 20, C. A. 

3488. Costs of investment of redemption money 
— Compulsory redemption—Jurisdiction of court 
to deal with.|—-The Dean & Chapter of Canter- 
bury Cathedral were the owners of extraordinary 
tithe charged on the lands of W. W. applied to 
the Board of Agriculture for compulsory redemp- 
tion, & under their direction paid the assessed 
amount of redemption money into ct. The 
Dean & Chapter applied by summons for invest- 
ment of the redemption money. The Extra- 
ordinary Tithe Redemption Act, 1886 (c. 54), 
provided that the moncy might be dealt with as 
if it were money paid in under the Tithe Com- 
mutation Acts. None of these Acts contained 
any direction as to costs :—Held: the ct. had 
jurisdiction to deal with the costs, & they would 
1ave to be paid by W.. the landlord secking com- 
pulsory redemption.—e GRAHAM-WIGAN, [1911] 
2 Ch. 488; 105 L. T. 4053; sub nom. Re WIGAN, 
Er p. EXTRAORDINARY TITHE REDEMPTION ACT, 


- 1886, 80 L. J. Ch. 670. : 


f. Recovery. 
(a) In Gencral. 

See, now, Tithe Act, 1891 (c. 8), ss. 1 (3), 2 (2) (3). 

3489. Nature of remedy—-Whether limited to 
statutory remedies.}—BaliLey v. BapDHam, No. 
3405, ante. 

—— Against owner.]—Sce Sub-sect. 4, F. (0), 
post. 

—— Against occupler.};—Sce Sub-sect. 1, F. (c), 
post. 
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3490. Distress—On goods of tenant—After ter- | abolished ty Tithe Rentcharge Act. 1838 (c. 109) ; 
mination of lease—Rentcharge becoming due after ; (2) Real Property Limitation Act, 1833 (c. 27), 8. 2, 


termination of lease.|—Declaration alleged that 
pitf. was tenant of a farm to deft. for a term of 
years, after the expiration of which there became 
due & payable, from deft. to the Ecclesiastical 
Comrs., money in respect of a tithe commutation 
rent charged on the farm & land, which farm & 
land was liable to the payment of the rent, as 
deft. knew: that, deft., having neglected to pay 
it, the Comrs., according to the provisions of 
Tithe Act, 1836 (c. 71), distrained for it a stack of 
wheat of pltf., then lawfully being on the farm & 
land, & afterwards sold it, in satisfaction of the 
sum in arrear, costs & charges; & plitf. was de- 
prived of the stack ; 
notice of these several matters & was requested by 


yet deft., though he had | 


pitf. to indemnify him, had not indemnified him :— | 


Held: the declaration showed no cause of action. 
the facts stated creating no liability on the part 
of deft. to indemnify: pltf.—-GrirFInHooFE =r. 
Davpuyz (1855), 5 BE. & B. 7405 25 Ld. QQ. BL 237; 
26 L. T. O. 8. 313; 20 J. P. 180; 2 Jur N.S. 
392; 1W. R213; 119 1. RB. 650, Ex. Ch. 
Annolations: - Refd. A.-G. v. Durham (1882), 46 L. T. 16; 
Edmunds ¢. Wallingford (1884), 14 Q. Bo 2) Sit. 


3491. ----- - Action of replevin—Right of success- 


ful tithe owner to costs.|-—The owner of a rent- | 
charge in lieu of tithes, distraining under Tithe ; 
Act, 1836 (c. 71), 8s. 81, & afterwards obtaining | 


judgment in an action of replevin, is not entitled 
to double costs under Distress for Rent. Act, 1737 
(c. 10), &. 22, neither, consequently, is he entitled 


uta y 


137 bk. R. 627. 
See, generally, DISTRESS. 
3492. -- ~- Followed by rescue Right to affi- 


davit of documents in action for treble damages.| -. : 


An action for pound-breach & rescue of chattels 
distrained for non-payment of tithe rentcharge, 
in which pitf. claims treble damages under 2 
Will. & Mar., c. 5, 8. 4, 18 a penal action, & pltf. 
is, therefore, not entitled to an affidavit. of doeu- 
ments. --JONES vt. JONES (188), 22 Q. B.D. 125; 
Pa Ll. J. Q. KB. 17s; 60 L. T. 4213 37 WL OR. 479, 
Pa Bs 
Annotations :- Apprvd. Hobbs r. Hudson (1890), 25 Q. B.D, 
232. Consd. Saunders rv. Wiel (1592), 67 La. TT. 207, 
See, generally, DISCOVERY, 
Time for distress.|---Sce Nos. $199, 3502, post, 
Restraint of distress—Under Companies Act, 
1862 (c. 89), ss. 87, 163.)--- See COMPANIES, Vol. X., 
p. 968, No. 6653. 
Remedy where no sufficient distress.)-— Sec 
No. 3465, ante, Nos. 341, 3501, 3502, vost. 


3493. Loss of right to claim—Tithe owner Iay . 


corporation.}—The right to the tithe rentcharge in 
Ireland was vested in a spiritual corpn. sole until 
1871, when it was transferred by statute to a lay 
corpn. In 1877 the lay corpn. brought an action 
agalpst the persons liable to pay tithe rentcharge 
to recover six years’ arrears. For more than 
twenty years next before action there had been 
no payment & no acknowledgment in writing :— 
Held: (1) tithe rentcharge was ‘“‘rent’”’ within 
Real Property Limitation Act, 1533 (c. 27), s. 1, 
& not a ‘ composition’ within the exception to 
sect. 1, compositions in Ireland having been 


PART VII. SECT. 5, SUB-SECT. 4.— 
F. (a). 


t. Renicharge tlicgally varied ! 
Justioes.}—Where an order has i 


made by Justices ut quarter sessions, 

without juriadiction, varying tithe rent- , 
; Charge, the tithe owner can recover the 

original & unvaried amount in a 
been = collateral proceeding, notwithstanding 


i Act, 1891 (c. 8), 8. 2 (2), which provi 


(IMIS) 1K. B. 501; 


applied as between the owner & the persons liable 

to tithe rentcharge ; (3) the lay corpn. could not 

avail themselves of the provisions of sect. 29 in 
favour of spiritual corpns. sole ; (4) the action was 
barred by the lapse of ahr d years.—InisH LAND 

COMMISSION r. (GRANT (1884), 10 App. Cas. 14; 

62 L. T. 228; 33 W. R. 357, H. LL. 

Annotations -—Apld. Asplen v. Pullin, [1917] 1 K. B. 187. 
Refd. Bailey vr. Badham (1885), 54 L. J. Ch. 1067; Jones 
v. Withers (1806), 74 L.1T. 572. Mentd. Howitt +. Harring: 
ton, [1893] 2 Ch. 497; Jt Devon's Ss. K., White r. Devon, 
Re Steer, Steer v. Dubell, (1896) 2 Ch. 562. 

3494. ——--- Tithe owner spiritual or eleemosynary 
corporation. |--—Tithe rentcharge, payment of which 
by Tithe Act, 1836 (c. 71), 8. 67, was substituted 
for payment of tithes, is not a modus or composition 
belonging to a spiritual or cleemosynary corpn. 
sole within the exception to ‘rent’? in Real 
Property Limitation Act, 183% (c. 27), 8. 1, &, 
therefore, by sects. 20 & 34 of that Act, cannot 
be recovered after the expiration of sixty years 
after the right to it has first accrued.—ASPLEN 2. 
PuLLIN, [1017] 1 K. B. 187; 86 1. J. K. 3. 237 | 
115 L. "786. 


(b) Ayainsl Ouner. 
i. Jn General. 
See, now, Tithe Act, 1891 (c. 8), 8. 1 (1). 
3495. Who is ‘* owner ’’—Whether reversioner 
subject to long building leases.]—-.Pisen v. KING 
(1804), 11 TM. 1. 1. 18. 


' Annotation :- Distd. Keel. Comers. o. Upjohn, (1015) PK. 3B. 
to the ' full & reasonable indemnity as to costs," 501. 

substituted for double costs, by Limitations of ! 
Actions & Costs Act, 1842 (c. 07). 5. 2. -NEWNHAM | 
?. BEvir (1849), 8 C. B. 5005 191. J. OL. PY 1203 | 


oO) 

ii. Where Owner also Occupier. 

See, now, Tithe Act, 1801 (e. 8), 8. 2 (2). 

3496. What constitutes occupation—Whether 
occupation of part of lands iL Sear nA 

es that 
tithe rentcharge issuing out of any lands shall, 
when ‘the lands are occupied by the owner 
thereof,” be recovered by distress, applies only 
when the owner is in occupation of the whole of 
the Jands.-—EMCCLESIASTICAT, Comrs, v. UPJOHN, 
82 I. J. I<. fs. 435 5 108 
I. T. 497, 

3497. o| - (1) A demand is not a condition 
precedent: to proceedings under Tithe Act, 1801 
(¢. 8), no such provision being included either in 
the statute itself or under the rules made under it. 
(per Cun). 

(2) It is clear from the authorities upon a reason- 
able interpretation of the statute, that unless there 
ig sumeone else in occupation of the lands who 
can be made the means by which the tithe will be 
taken out of the land & given to the tithe owner, 
the owner of the land is himself in occupation for 
the purposes of the Act (ver Oun.).—le Trim 
Act, 18091, EccLestastican Comns. 1. M‘CREAGH, 
FRANKLIN v. MOUreEAGH (1922), 153 EL. T. Jo. 
$40, D.C. 

3498. Whether demand condition precedent.|-—— 
Re Trrnuge Act, 1891, ECCLESIASTICAL COMKS. 1. 
M‘CREAGH, FRANKLIN ». M'CREAGIL, No. 3497, ante. 

Recovery by distress.|—-See Nos. 3400-3402, 
ante. 

3499. Recovery by proceedings for possession— 
Whether previous attempt to distrain condition 
precedent.) —- If the half yearly payments of 
a rentcharge on land under Tithe Act, 1836 
(c. 71), be in arrear & no sufficient distress found, 


the fact that the order of the justicos 
has not been quashed on certturart,—- 
HBLACKBURNE ©. GEKNON (1898), 33 
I. I... y'. 119. -~JR 
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a tax or assessment which deft. was bound to pay 


F. (b) i. & tit. & (c), G., H., I. & J.3 sub- | by the covenant.—JEFFREY v. NEALE (1871), 


secls. 5 & 6. Sect, 6: Sub-sects. 1 & 2.) 
the owner of the rentcharge may recover such 
atrear for a period not excveding two years, by 
assessment & writ of habere facias possessionem 
under sect. 82, although he may not have attempted 
to levy the arrear by distress under sect. 81, at 
the end of each, or any but the last, of the half 
years, & although at the end of one or more of such 
previous half years there may have been a sufficient 
distress for the amount then due.— Re CAMBERWELT 
Jtrenr CHARGE (1843), 4 Q. B. 151; 3 Gal. & Dav, 
366; 120. J3.Q. 33.155; 7 Jur. 128; 114 E. R. 854, 
Avactation gz Folld. Re Hammersmith Rent Charge (1849), 

“xcn. . 

3500. -——- Where no sufficient distress—Sufl- 
cient distress at due date of rentcharge.|-—He 
CAMBERWELL RENT CiraraE, No. 3499, ante. 

8501. —-—-- ——-- Growing crops./—The tithe 
rentcharge owner is bound to distrain growing 
crops under Tithe Act, 1836 (c. 71), s. 81, before 
having recourse to proceedings under sect. 82 to 
obtain possession of the land itself.—E2z p. ARNISON 
(1868), In R. 3 Kxech. 563; sub nom. MEYsSHAM 
v. Hrskerr, Ex p. ARNISON, 37 JL. J. Ex. 573 32 
J. 2.1083; sub nom. Re PLUMPTON WALL TITHE 
RENTCHARGE, HEYSHAM v. HESKETT, 17 L. ‘I. 
ie Ae 16 W. R. 368. 


eer wee ow ren 


. Temporary insufficiency.} --- 
Re COMMUTATION OF TIsHES Act, Ha p. JONES 
(1889), 6 'T. 1. RR. 612. 

3503. ---— Application for order—-Whether ex 
parte.|--Under Tithe Act, 1886 (c. 71), 8. 82, 
where the half-yearly payment of rentcharge on 
land shall be in arrear, & unpaid for the space of 
forty days, & there shall be no suflicient distress 
upon the premises liable to the payment thereof, 
it shall be lawful for any judge of Her Majesty’s 
courts of record at Westminster, upon an affidavit 


| L. R. 60. P. 240; 40 L. J. C. P. 191 





| Annotation :---Folld 


of the facts, to order a writ to issue to the sheriff, - 


requiring him to summon a jury to assess the arrears 

of the rentcharge remaining unpaid, & to return the 

inquisition thereupon taken to some one of the 
superior cts., ete. :---Held : such order could be 
made on an ex p. application to the judge.— Je 

HAMMERSMITH RENT-CHIARGE (1849), 4 Exch. 87 ; 

19 lL. A Ex. GE ; 

procecdings (1850), 4 Kxch. 101. 

Annotations :---Mentd. Abley vr. Dale (1850), 10 C. B. 62; 
Bonaker « Kvans (1851), 15 Jur. 460; Buchanan v. 
Kinning (1851), 2 L. M. & P. 626; Cooper v. Wandsworth 
Hoard of Works (1863), 14 CGC. KH. N.S, 1803; Met. Ry. v. 
Turnham (1863), 14. C. B. N.S. 2123 TR. e. Cheshiro Lines 
Committees (1873), L. Ro 8 Q. i. 3443 Wood v. Woad 
(1874), I. R. +] Exch. 190. 


iii. Where Owner not Occupier. 
See, now, Tithe Act, 1891 (c. 8), s. 2 (3). 
What constitutes occupation.|.-—Sce Nos. 3496, 
3407, ante. 


(c) By Otoner against Occupier. 

See, now, Tithe Act, 1891 (c. 8), s. 1 (1) (3). 

3504. Under contract to pay tithe rentcharge— 
What constitutes contract--Agreement to pay 
taxes or assessments.}——Covenant in a lease by A. 
to deft. afterwards assigned by A. to pltfs., that 
deft. would pay “ all taxes & assessments what- 
soever which shall be taxed, charged, or assessed 
on the demised premises, or on the landlord in 
respect of same.’" A., at the time of the lease, was 
owner of the tithe commutation rentcharge, which 
he assigned to pitfs. as well as his reversion :— 
Held: the tithe commutation rentcharge was not 


; 24 1L. T. 
362; 36 J. P. 39; 19 W. R. 700. ° 
sac C1 teats :—~Refd. Lockwood r. Wilson (1874), 43 L. J.C. P. 


3505. ——— Agreement to pay all taxes 
assessment & charges whatsoever.|—By a lcase, 
the tenant agreed to pay the rent, ‘‘ without any 
deduction in respect of any taxes, rates, assess- 
ments, or charges whatsoever, the landlord's 
property tax only excepted ’’ :—-Held: the tenant 
was bound to pay the tithe rentcharge imposcd 
upon the demised hereditaments.—Lockwoop vr. 
WIson (1874), 438 L. J. C. P2179; 301. T. 761; 
22 W. R. 919. 

3506. ——— Contract for reimbursement subse- 
quent to act-—-Whether valid.J— Tithe Act, 1891 
(c. 8), s. 1 (1), which provides that ‘‘ any contract 
made between an occupier & owner of lands after 
the passing of this Act for the payment of the tithe 
rentcharge by the occupier shall be void,’’ pro- 
hibits not only a contract by the occupier to pay 
the tithe rentcharge directly to the tithe owner, 
but also a contract to reimburse the landlord such 
sums as shall be paid by him for tithe rentcharge.— 
LUDLOW (Lorp) v. Pkg, [1904] 1 K. B. 6315; 73 
J]. J. K. B. 274; 00 L. 2. 458; 68 J. P. 2438; 52 
W. BR. 475; 20 'T. L. R. 276; 48 Sol. Jo. 277. 


. Tuff v. Guild of Drapers of City of 
London, (1913) 1 K. B. 40. 


3507. —-— -——.]-——A contract made after 
the passing of Tithe Act, 1891 (c. 8), by which an 
occupier of land agrees to pay to the owner thereof 
sums which the owner shall pay in respect of tithe 
rentcharge issuing out of the land, is void by reason 
of the provisions of sect. 1 (1) of the above Act.- 
TUFF v. GUILD OF DRAPERS OF CITY OF LONDON, 
[1913] 1 K. B. 40; 82 L. J. K. B. 174; 107 L. T. 
635; 29 T. L. R. 36; 57 Sol. Jo. 43, C. A. 

Annotation :-~-Refd. Neall v. Beadle (1912), 67 Sol. Jo. 77. 

3508. Nature of remedy—Whether by action.| 











. Where an owner of land has paid tithe rentcharge. 


14 L. T. O. S. 853 subsequent — 


which by lease executed before the passing of 
Tithe Act, 1891 (c. 8), his tenant covenanted to 
pay, his remedy to recover the sum so paid by 
him from his tenant is by distress alone, sect. 1 (3) 
of the Act: being an absolute bar to the maintenance 
of an action for its recovery.—-CHURCH v. MAXSTED 
(1898), 67 L. J. Q. B. 823. 

——-~— By distress.]—Sce Nos. 3490-3192, ante. 

3509. Failure by landowner to give notice of 
occupier’s Lability—Application for certificate under 
Tithe Act, 1891 (c. 8), s. 2 (6)—-Jurisdiction of 
county court judge.|——VItf. failed to serve notice 
under the above sect. on the tithe owner of his 
tenant's liability to pay tithe. Pitf. paid tithe 
& applied to the county ct. judge for the certifi- 
cate, which was granted. On appeal against this 


. order :—Held : the only questions for the county 


ct. judge, when an application for a certificate 
came before him, were whether there was sufficient 
cause for the failure to give notice, & whether the 
tenant. had been prejudiced by the failure ; (2) it 
was not the county ct. judge’s duty to inquire 
whether the tenant was, under his lease, liable to 

y tithe—Re TrrmeE Act, 1891, Huanes v. 

IMMER, [1893] 2 Q. B. 314; 689 L. T. 417; 58 
J.P.23; 42 W. R. 79; 37 Sol. Jo. 584; 5 R. 475, 
n.c . 

G. Contribution belrceen Persons Liable. 
See Tithe Act, 1842 (c. 54), s. 16. 
3510. Justices’ order for contribution—Form of 





PART VII. SECT. 5, SUB-SECT. 4.—G. | decir 
a. General rule—Death of one con- : with costs 


In a auit. to recover tithe 
on, pitt. obtained a decree, hbs 
. é levied all the costs  defta., & payment of that contributio 


off one deft.:—Held: deft. was en- 
titled to contribution from CO- 
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order.|;—An order, made by two justices under | I. Redemption. 

Tithe Act, 1842 (c. 54), 8. 16, for payment, by way 3518. Recovery of redemption money——ZJuris- 
of contribution, of a proportion of rentcharge on | diction of county court.]— A county ct. has 
a close, after stating that. complaint on oath had | jurisdiction under Tithe Act, 1891 (c. 8), ss. 2, 
been made, before one of the justices, of the several | 19 (4), to make an order for recovery of re- 
matters giving them jurisdiction to make the order, | demption money.—h. v. Paterson, [1895] 1 
proceeded as follows: “‘ & now at this day’ com- | Q. B. 31; 64 L. J. Q. B. 20; 71 L. T. 671; 43 
plainant & the party summoned “‘ appear before us, | W. R. 127; 11 T. L. R. 11; 39 Sol. Jo.28; sub nom. 
the undersigned justices, & we having examined | R, ». Essex County Count Jupas, 16 R. 79, D. C. 
into the merits of the said complaint, do, in pur- 
suance of the statute in that case made & provided, J. Merger. 

determine that the just proportion,” etc. “‘to be | 3514, 1846 Act, s. 19-—Application of section.]— 
contributed by E,’’ on whom the order was made, WALKER v. BENTLEY, No. 3478, ane. 

‘‘in respect of the said close '’ is, ete. The order 3515. — “6 Every instrument ’’—Construc- 
then declared the amount of the proportion pay- | ¢i9n.]—WaLxKeEn v. BENTLEY, No. 3478, ante. 

able, & ordered payment :-—Held : the order, upon 8516. Effect of declaration sanctioned by com- 
the face of it, was insufficient, inasmuch as it did | missioners — Though declaration & sanction 
not show any adjudication, express or implied, | erroneous. --- WALKER vt. BENTLEY, No. 3478, 
of the truth of the mutters of complaint.—R. | |), : 

v. WILLIAMS (1852), 18 Q. B. 893; 21]. J. M. C. : 
150; 19L. T. O.S. 105; 16 J.P. 506; 16 Jur. 
10865; 118 BK. R. 147. 
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Sun-secr. 5.—RATING oF TiTHt AND TITitrh 
RENTCHARGE. 
See, generally, RATES AND RATING, 


Where more than one benefice held by incum- 
bent.]— See No. 24387, arte. 


I. Remission. 


3511. Under Tithe Act, 1891 (c. 8), s. 8— 
Application of provision-——-Lands assessed under 
schedule D.]-—An owner-occupier of agricultural 
land had exercised the option given by Customs 
& Inland Revenue Act, 1887 (ce. 15), s. 18, to be 
assessed for property & income tax purposes under 
sched. D., in lieu of sched. BB. He subsequently 
applied under Tithe Act, 1891 (c. 8), 5s. 8 (5), for 
a certificate from the districh comrs. for taxes of 
the annual value of his land. The comes. declined 
to give the certificate unless appct. first consented 
to have his land assessed for the purposes of | 


sched. B. under sect. & (4) of the last-mentioned — Sect. 6.~-THE PARSONAGE OR ENDOWMENT. 


Act :—-Held: the comers. were right, inasmuch as 


i a 


eee = eee 





Sun-secr. 6.—INcomit TAX ON Trrifke AND 
TIT RENTCHARCE, 
See INCOME TAX. 


re re ee 


Se me le 


; Sun-secT. 1.—IN GENERAL. 
the certificate to be granted under sect. 8 (5), of 
last-mentioned Act, only applied to the annual. 3517. Definition.|~-ANon. (1675), No. 2487, ante. 
value of land under that sect. & that sect. referred 8518. ——.] —He ALMS CORN CHARITY, CHARITY 


only to assessments ascertained & entered under Comis. v. Bop, No. 3433, anle. 
sched. B., or, if not already so entered, to be 3519. ial a manor.|-—ANON. (1580), Godb. 


ascertained for the purposes of sched. B.. under 33 78 B. WR. 2. 


sect. & 4) & no assessment under sched. D. was : As to manors generally, RCE COPYHOLDS, Vol. 
made applicable for the purposes of remission of XLIL., pp. 9 ef seq. 
tithe rentcharge under that sect. - R. ov. Perens- 3520. Whether franchises may be appendant to 
FIELD Division oF Hants Tax Comrs., Ex yp. “—Where manor part of parsonage.|-— ANON. 
Woops (1898), 63 L. J. Q. B. 357. (lemp. 1827-1377), Keil. 1475 72 1. RR 319 

8512. ———. Application for reduction of assess- 


ment to income tax-—-Who may appeal.| ---Tithe Eee are 

Act, 1801 (c. 8), 8. 8 (3), which vives the owner . ‘ 

of tithe rentcharge the same right of appeal as the SuB-sECT. 2.— PARSONAGE ITOURE. 

owner of lands, gives a right of appeal to the owner 3521. Acquisition or erection: --Fund avaliable 
of tithe rentcharge where the asscssment on land for—-Compensation for part of churchyard com- 
made by the surveyor for Income Tax Act, 1853 pulsorily acquired.|— Funds representing the pur- 
(c. 34), sched. K., has been reduced by the Comrs.,  chase-money of part of a churchyard taken com- 
on appeal by the occupier of land, to such an extent. pulsorily for street improvements applied in the 
that the tithe rentcharge exceeds two-thirds of purchase, alteration, & repair of a house for a 
the annual value of the land, as ascertained by the vicarage.—-#ae p. St. BOTOLPH, ALDGATE (VICAR), 
assessment, in consequence of which so much of [1894]3 Ch. 544; sub nom. Lhe p. LONDON SEWERS 
the tithe rentcharge as is equal to the excess is Commis. & St. Boto.PH WITHOUT, ALDGATE 
liable to be remitted under sect. 8 (1) of the fermer (VICAR), 63 [. J. Ch. 862; 38 Sol. Jo. 682; 
Act.—R. v. BARSTAPLE DIVISION OF Essex 8 R, 6419. 

Taxes Comns., [1895] 2 Q. B. 123; 64L...Q.B., 8522. —-— —~-- Petition by vicar to transfer to 
759; 72 1. T. 800; 59 J. P. 470; 43 W. R. 666; Queen Anne’s Bounty—Costs of petition.)|—Where 
11 T. L. R. 427; sub nom. R. v. Taxes Comra. ' a sum of money, applicable to the purposes of a 
FOR BARSTARLE, Essex, Ex p. Ginson, 15 KR. vicarage, had been paid into ct. under Church 
471, D.C. Building Act, 1818 (c. 45), & a petition waa 





- —< a = 
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. Land Judge's (t., that Ct. ls the propor 
ears ae Soba navies died after PART VIL. SECT. 5, SUB-SECT. 4.- 1. tritjunal to fix the redemption . oe. 
taxation, the others were not bound to § —_sib. Recovery of redem money— —He MUNDY'H KeTaty, Hotronn, 
contribute in ter proportion than ' Land Judge's court.}-—In case of the © PETITIONS, (INI) 1 of. it. Ih, 33 
if he were living —Svavirs e. Suirn | redemption of tithe rentcharge, where 1. L. T. 4.- -IR. 

(1843), 6 I. Eq. R. 211.—IR. an cextate ix sold tuo tenants in the 
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Sect. 6.—The parsonage or endowment: Sub-sects. . 
2,3 & 4.] 


presse by the vicar asking for payment of the 
und to the Governors of Queen ’s Bounty, 
who were contributing to the erection of a new 
vicarage-house, the Kcclesiastical Comrs. as repre- 
senting the Church Building Comrs. had to pay | 
the costs of the petition, excepting the costs of the 
Governors of Queen Anne’s Bounty, which had 
to be paid by eur ae p. MARGATE (VICAR) 
(1865), 12 L. T. 702. 

3523. Repair—Liability of incumbent.|-— WisE 
v. METCALFE, No. 421, ante. 

. -|—It is the duty of the incum- 
bent to keep the parsonage house & outbuildings 
in good & substantial repair, & to hand them down 
to his successor in the same form & condition in 
which they were originally erected ; & that paid 
extends, where necessary, to restoration as well 
as reparation.— TAYLOR v. PYE (1846), 7 L. T. O. S. 
370; 10 J. P. 470, N. P. 











3525. --—— Right of incumbent to cut timber 
for.)---STRACHY v. FRaAncis, No. 433, arte. 
3526. —--— Right to botes for repair of out- 


bulidings.]— STracny v. Francis, No. 433, ane. 
Estovers generally, see Commons, Vol. XI., 
p. 17 et seq.; LANDLORD & TENANT; JREAT. 
"ROPERTY 3 SETTLEMENTS. 

3527. ---— Fund applicable for -—-Compensation 
for part of churchyard compulsorily acquired. |-:- 
Ke p. Sv. BOTOLYH, ALDG vt (VICAR), No. 3521, 
ante, 

Dilapidations & waste.|—Sce Sect. 9, pos. 

3528. Disposal of site—Site no longer required.] 
~——Under the powers contained in Church Building : 
Act, 1838 (c. 107), a. 9, land was purchased by the 
Ecclesiastical Comrs.;) but) such land not being 
required for the purpose of a site for a residence, 
they had contracted to sell the same, & the 
question was whether they had power to do so : 
Held; the effect of sect. 9 of Act was to bring 
land which had been bought under the power 
thereby conferred into the same category as land 
which had been brought under the powers of 
Church Building Act, 1818 (c. 45), & therefore the |! 
Comrs., could make a good title. —HCCLESIASTICAL | 
IOMRS. TO Kina (1800), 62 L. T. 635; 388 W. R., | 
473; OT. 1. 1H. 260. 

3529. Residence attached to chapel of ease - 
Recovery of possession.|-—Puii.irs v. GODFREY 
(1901), 45 Sol. Jo. 746. 

Exchange of parsonage—-Endowment to pay 
rates & taxes Construction of local Act.) See , 
No. 3543, posi. 


_ 
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Sun-skct. 3.—CLEBE, 


$580. Whether hereditament—cConstruction of 
local Act.}-—Ri. +. BARKER, No. 3359, ante. 

$531. Rights of incumbent over—Exchange.}— | 
PART VIL SECT. 6,5UB-SECT. 3. __ 

s. Righta of incumbent over—-Eject- 


ke ee i 


pn ejectment by a rector 
for alate land, he must prove pre- rare of the 
aontation, institution & induction. ( 


37 


such glebe lands granted to the chureh 
corpn., & may make leases thereuf, 
binding upon himself, without the 


tKcTorR, ETC.) ©. Titus (1849), 1 All. 
S.—CAN. 


ECCLESIASTICAL Law. 


a v. CLARK (1629), 1 Rep. Ch. 41; 21 E.R. 

301. 

Annotation :—-Retd. Harper v. Hedges, [1923] 2 K. B. 314. 
35382. Rights to emblements on resignation.) 

—BULWER v. BuLWER, No. 2390, ante. 

3533. Enforcement—Whether possession 
condition precedent.)—BULWER v. BULWER, No. 
2390, ante. 

3534. Gift of land for glebe— Within Church Build- 
ing Acts—What is.]—-R., by her will, bequeathed a 
sum of £14,000 to trustees, upon trust for invest- 
ment, & to pay the income to the incumbent for 
the time being of a certain church, so long as he 
should permit all the sittings in the church to be 
occupied free of pew-rents; & she directed that if 
any incumbent should make any claim for pew- 
rents the £14,000 should fall into her residuary 
personal estate. She also gave three acres of 
arable land to the trustees, upon trust for the 
benefit of the same church, upon the same trusts 
& conditions as those respecting the £14,000 :— 
Held: the gift of the three acres of land was not a 
gift of glebe within Church Building Acts, & it 
conseyuently failed as being within Mortmain 
Act. Ite KANDELL, RANDELL v. DIXON (1888), 
38 Ch. D. 213; 57 L. J. Ch. 8993; 58 L. T. 626; 
36 W. R. 543; 4 'T. L. RR. 307. 

Annotations :—Mentd. Re Bowen, Lloyd Phillips ». Davis, 
[1893] 2 Ch. 491; Re Blunt’s Trusts, Wigan wv. Clinch, 
(1904) 2 Ch. 767; Jte Peel’s Release, (1921) 2 Ch. 218. 
8535. Glebe allotted under Inclosure Act—. 

Liability of incumbent for expenses of Act.|-—- 

EDDISON 7. BROOKES, No. 3443, ante. 

3536. Proceeds of sale — Application.| — Je 








' Loutu & Kast Coast Ry. Co., Bx p. GRiMOLDBY 


(RECTOR), No. 8582, post. 

See, also, No. 3505, post. 

Exchange of glebe --Endowment to pay rates & 
le Mahe of local Act.|—See No. 3543, 
post, 


Sn A a 


SUB-SECT. 4.—-ENDOWMENT. 


Of old parish church—New church substituted 
for old.|—- Sce Sect. 3, sub-sect. 3, ante. 








3537. — Endowment for repair—pDivision of 
parish—Rights in fund.|- A.-G. v. Lovr, No. 30635, 
ante. 

3538. -—_--- & chapel of ease—Endowment for 


repair—-Chapel of ease constituted separate parish.| 
~-Where there was a trust fund for the repair 
of a parish church & a chapel of case, which was 
afterwards formed into a separate ecclesiastical 
scheme :—Held: the fund having becn applicable 


' for the repair of the two named churches, the 
| Chapel of ease was not deprived of a portion 
| thereof by reason of its having been given an 


independent ecclesiastical district.—Re RICHARD 


. CLOUDESLEY'S CHARITY (1900), 17 T. LL. BR. 123. 
Aunotation :- Refd. Rte Hyde Park Place Charity, (19112) 





qrant.}—-Under 31 Geo. III.,c. 31, a 
patent establishing & endowing a 
rectory or parsonage ia not void for 
want of a grantee being named in it ; 
nor for not defining the limita of the 
arixsh within which the rectory was to 
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| 


corpn. —— HAMPTON 








N . FRIRAMAN (1841), 1 
Ue. hoty0.— GAN. @. .idverse possession for — liventy i . it being established in & for o 
ara—IWVhether rector barred.}—A rector Certain township.-—A.-G. cr. GRASETT 

a. Gift of land for—Ri of in- Tact barred by adverse possession of (12.56), 6 Gir, 200.——CAN, 

cumbent.}—A_ grant of land to the | the glebe land fur twenty years, unless g- ——-- Subsequent sale _ of 
rector, churchwardens & vestry of a { he been incumbent during the land d: distribution of pruceeds.}—The 
parish “fur a giebe’’ sufficiently ; whole of that time.—HILLr. MCKINNON church of St. J. was erected into a 
significa that it is to be for the use | (1858),16ULC. R.2165 conad. STOTHARD sr rectory “at the city of T. within the 
& bonetit of the rector under 56 Geo, | r, Hitwann, 19 O. BR. 642. : township of Y.,”" by potent under 
ll 31 Geo. HL, c. 31, 8. 35, in 1836, & 


1Ii,, c. di. 
the rector has, during his incum- PART VII. SECT. 


bency, a legal estate of freehold itu 


fg. Grant by Crown 


6, SUB-SECT. 4. was endowed at different times with 


— Terma of , lands situate, sone in T., & some in 


Part VII.—PRopPerRTY OF THE CHURCH OF ENGLAND. 


-—Whether deed necessary. |— 


8539. Of vicarage 
831 E. R. 


Cope v. Beprorp (1027), Palm. 426; 
1154. 

3540. ——— Ancient endowment—Presumption 
from long usage.}—-Where there is an old endow- 
ment of a vicarage, but the modern usage varices 
from it, there is ground to presume that the 
variance hath arisen from the act of persons 
competent to make it. The endowment is not. 
therefore conclusive evidence in favour of the 
vicar, but his right is properly triable at law.— 
CARR v. HENTON (1788), 7 Bro. Parl. Cas. 100; 
1 Anst. 313, n.; 3 KE. R. 65, H. 1. 

3541. -—— ——.|-——The ct. will presume 
a subsequent enlarged endowment in support of 
an appropriation by a rector, which has been 
acted on fur a very great length of time, although 
an insufficient endowment has been actually 
produced in evidence, appearing on the face of it 
to be inadequate to that required to be made by 
the terms of the condition of the original licence, 
where it. is not. shown by proof of some deticiency 
in any particular respect, that the vicarage is in 
fact, Incompetently endowed. 

Where a reetory was granted by the Crown in 
1547 with licence to appropriate on condition of 
endowing a viear, & the vicarage had concinued 
endowed through all time subsequent; but the 
instrument of endowment produced did not pursue 
the terms of the grant, & the specific benefits 
actually enjoyed by the vicar did not appear: 
the et. presumed a seeond deed in’ conformity 





with the conditions of the original licence, & that. . 
it had been lost) by time. or accident.-—- WOLLEY | 
' taxes on the parsonage & glebe, if any, should be 
~ deemed charged exclusively on lot. 2. whieh was the 


te BROWNHILL (1824), 13 Price, 500. M&Cle. S17 3 
3 Kay. & Y. 112; PAT i. R. 1061, ex. Ch. 
Annotations :- -Mentd. Jesus College or. Gibbs (1835), 1 

Y. & (. Bex, 1405 

Jur. 3935 Esdaile co Peacock (1859), John. 216, 

See, generally, CHARITIES, Vol. VITL, pp. 334, 
330. 

3542. -— Constituted under New Parishes Acts 
---Whether assessable to poor rate —Rentcharge 
granted by rector of mother parish.: - By way of 
endowment of the minister of a new district) con- 
stituted under New Parishes Act, ISds (¢. 87); 
New Parishes ect, 184i (ce. OF): & New Parishes 
Act, 1856 (c. 101), the reetor of the parish of T. 
granted to such minister & his successors * one 
clear yearly rentcharge or sum of £150, to be 
payable half-yearly,”’ etc. “ to be for ever issuing 
& payable out of & charged upon & being part of 
all that the rectory,” etc. The deed gave a power 
of entry & distress in case of non-payment of 
the money, vut the money had been paid & the 
power had not been exercised. The — parish 
officers of T. assessed the minister for the relief 
of the poor :—-Held: he was not liable tc be 
assessed.—FREND ot. TOLLESHUNT KNIGHTS 
(CHURCHWARDENS) (1899), 1 I. & E. 755; 28 
L. J. M. C. 169; 23 J. P. 677; 5 Jur. N.S. 1O8O ; 
120 k. R. 1092. 

Annotation :—Reld. KR. v. Groves (1460), 2 EB. & E. 793, 

3543. Agreement to pay rates & taxes on 
parsonage & glebe—Effect of exchange of par- 
sonage & glebe—Construction of local Act.:—In 
1749, by an agreement between pitf.’s predecessor, 





pee ae ee ee owe) ee ree at 


the township of Y. When the lands 
were sold under 29 & 30 Vict. c. 16, of 


Tomlinson v. Swinnerton (2838), 2 


a oT tel 


special case being stated for the opinion 
the ct. c--Held: TT 
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P. B., as rector of B., & the lord of the manor of 
B., which was embodied in a private Act of 
Parliament it was agreed that an annual sum or 
yearly rentcharge of £77 issuing & going out of 
all that the manor or lordship of B. shall be pay- 
able & paid to the P. B. & his successors for ever, 
free from all deductions for or in respect. of any 
taxes, charges, or assessments, taxed or imposed 
or to be charged or assessed upon the said premises 
or any part thereof out of which the annuity or 
yearly rentcharge is to issue by any present or 
subsequent Act of Parliament. It was further 
agreed that the lands, tenements, & hereditaments 
charged with the above perpetual annuity should 
after the passing of the Act: be also charged with 
the payment of all Parliamentary & parochial 
taxes, rates, & assessments imposed on the par- 
sonage house, outhouses, yard, garden, orchard, 
& glebe lands belonging to P. B.. except the window 
tax. In consideration of these two agreements 
the lands of the lord of the manor were discharged 
from the payment of tithes. In 1785 a deed. of 
exchange, approved by the Lord Bishop of 
Lincoln, was executed, by which the reetor agreed 
with the then Lady of the manor to exchange for 
ever the existing parsonage house for another 
residence. In 1805 the glebe land held by pltf.’s 
immediate predecessor in title was exchanged for 


"other land within the parish, & the new rlebe took 


the place of the old) glebe for the purpose 

L719 Act. In 1905 deft. purchased 300 petite 7 
land from the lord of the manor with notice of 
the provisions of 1719 Aet. One of the conditions 
of sale provided that the liability in regard to 


lot purchased by deft. itr. became rector of the 
parish in 110. PItf. claimed a declaration (a) that 
deft.’s lands were charged with a sum in respect, 
of rates & assessments paid by plitf. since 1910 
(b) that pitt. was entitled to enforce such eharge by 
distress or otherwise, & (¢) that the annual payment 
of £77 payable by deft. was payable free of income 
tax. Deft. contended that 1719 Aet referred to 
the specific parsonage ; that the specifle parsonage 
was demolished long ago, & that 1710 Act. had 
ceased to apply, & that the exchange of 1785 was 
contrary to law & void, & that the substitution of 
a new parsonage house for the old one was not 
binding on deft.: - Meld: on the construction of 
P7AY Act the provision with regard to the payment 
of the rates & taxes was limited to a specific house 
& to specific glebe land, namely, the then existing 
parsonage house & the then existing glebe land 
The benelit of the charge did not apply te the new 
parsonage house exchanged for the old one in 
1780 nor to the glebe land received in exchange in 
1895, & pltf.’s clatiin therefore failed. —ILAnPHAt » 
I Leben (1923), 40 'T. L. RR. 1565 87 J.P. Jo. 804, 
3544. Stock vested in rector under private Act— 
Effect of sale & reinvestment in -|—-P 
t. BANKS, No. $058, post, ape ewes 
Out of municipal corporation funds-— 
intra vires.) ---See LOCAL il Gunaerer enn 


Private benefactions. j---Sre Sect. 12, pout. 


re et wettest Deer Mee a ae ee eee on “to 
~ eee ee 


must, under 1 Viet. ¢, 69, “. § 


Pr. was, for the  jnelauded among the 


& the proceeds had to be distributed 
by the synod of T. under 41 Vict. c. 69, 
there were incumbents of parishes ia 
T. & in the township of Y., & it was 
contended that only the incumbents 
of the city parishes were entitled to 
participate in the distribution. Ou a 


J ——-VOUL. XIX. 


purposes of the grant erecting the 
rectory, to be considered as being 
within & «© part of the territory of 
the township of Y., & the grant was 
for the benefit of buth the township & 
the city as one territory, & the incam- 
bents of the churches in the township 


h. 
e. Swirit (18857), 13 0, 
ran wR, 


articina ee oe 
fund. --Toronro NOt pane " Nooo 
PORVIED “yon rn, Lewis (1887), 13 
QO. i. 738. —CAN, ; 
en wom, bm CRON SYNOD 
Td), a. see 


KK 
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SUB-SECT. 1.—IN GENERAL. 


3545. Whether Settled Land Acts apply.|—Some 
houses in a cathedral city had from time im- 
memorial been granted by the bishop of the diocese 
for the time being to one of the ecclesiastical 
dignitarics, for his life. The deed of grant was 
called a “ collation,’ & the grantee was ‘“ in- 
ducted ” by the registrar of the diocese into pos- 
session of the property. By the last deed of 
collation the bishop granted the houses to the then 
archdeacon of the city for his life, but so long only 
as he should continue to be archdeacon. On the 
deed was indorsed a certificate signed by the regis- 
trar that five days after the date of the deed the 
grantec was duly inducted by him into the actual 
corporal possession of the property. Upon a sum- 
mons by the archdeacon, with the approval of the 
bishop, asking that trustees might be appointed 
for the purposes of Settled Land Act, 1882 (c. 38), 
of the settlement created by the deed, the object 
being that the archdeacon, as tenant for life, or 


Act might sell the houses, & that the proceeds of 
sale might be invested in the mames of trustees, 
& the income thereof paid to the persons who 
would have been from tite to time entitled to the 
rents of the houses if unsold :— Meld: this being 
ecclesiastical property, the Act did not apply to 


ECCLESIASTICAL Law. 


SUB-SECT. 2.—By SALE. 
A. In General. 


3549. Power of sale—Reversion—Under Ecclesi- 
astical Commissioners Act, 1860 (c. 124), ss. 36 
37.)—The ct., on a petition by the tenant for 
life of freehold & ecclesiastical leasehold property. 
ordered a sale of a portion of the freeholds for the 
purpose of purchasing the leaseholds.— Re ADAMS's 
eee ESTATES (1869), 20 L. T. 5113 17 W. R. 

3550. Consent of tenant for life 
of settled estate.|—Testator by his will bequeather 
renewable leaseholds held under a dean & chapter 
to trustees in trust for a tenant for life, with 
remainders over, subject to provisions for renewale 
of the Jease. The property became vested in the 
Icclesiastical Comrs., who refused to renew, but 
agreed with the trustees, subject to the approva 
of the ct. for the sale to them of the reversion in 
a part of the property, on the terms of a surrender 
of the other part, & the payment of a sum of 
£2,620 :—Held > under sects. 20, 35, 37, & 39 of 











: , the above Act, the ct. had re irect. the 
having the powers of a tenant for life under the | MONG Bee ee Ce Doce ena ee Gi 


' considerably reduced by the purchase. 


it, & the application was accordingly refused.— , 


Re Batu & WELLS (Br.), 'L899) 2 Ch. 138; 
LJ. Ch. 52135 S11. T2695; 15 T. L. RR. 421. 
3546. -—-—- Land awarded to vicar & his suc- 
cessors.| ~-An award under an Inclosure Act to 
fA. 1., & his sucecssors, vicars of NX.,”? of lands 
in respect of glebe is not an instrument. limiting 
an estate or interest in land “to or in trust for 
any persons by way of succession,” so as to con- 


stitute ‘a settlement’ within Settled Land Act, | 


1882 (c. 38), 8. 2 (1). But where the purchase- 
moneys of glebe lands comprised in such an award 
& afterwards taken by a railway co. are paid into 
et., then by the combined operation of 1882 Act, 
s. 32, & Lands Clauses Consolidation Act, 1845 
(c. 18), 8. OY, & upon the authorities, such moneys 
may be dealt: with as capital moneys arising under 


Settled Land Acts, & the ct. has discretionary | : de ; 
‘ cessor having received the redemption money, 


baba yaiatin under Settled Land Act, 1887 (c. 30), 


tion of 
created under 


terminable rentcharges on 


Land Improvement Act, 1864 


(ce. 114).—-Ra p. Castim Byriam (VICAR), Ear p. - 


MIpLAND Ry. Co.,, [1895] 1 Ch. 348 3; 64 L. J. Ch. 

1lWé; 71 iL. T. 606; 438 W. R. 136; 11 TL. R. 

2; 89Sol. Jo. 10; 13 R. 24. 

Annotation :-—Oonsd. Re Bath & Wells, Bp., [1899] 2 Ch. 138. 
See, also, Glebe Lands Act, 1888 (c. 20), 5. 8 (4). 


3547. Contracts of ecclesiastical corporations— 
Whether deed necessary.| —CARTER v. ELY (DEAN), 
No. 3005, post. 

8548. Union of bishoprics — Confirmation — 
Whether by both chapters.|—Two bishoprics, W. 
& I.., were lawfully united & consolidated ; but the 
chapters remained several. The bishop aliened 
lands of the See of L. with contirmation of the 
Chapter of L. The union was not extant :—- Held : 
as the usage hath been after the union, that the 
several deans & chapters have severally made 
contirmations, it shall be intended that the union 
was made specially in) sueh manner, that the 
estates shall be severally confirmed as before the 
union.—BisHor’sa & Deras's LEasEs (1610), 12 
Co, Rep. 713 77 BE. RR. 1350. 


© authorise the a paused of therm in the redemp- | 
the glebe , 


OS | 


agreement to be carried into effect against the wisl 

of the tenant for life, although her incomne would be 

HOLLIER 

* BURNE (1873), L. R. 16 Eq. 163; 42 L. J. Ch. 

7803 28 L. 'T. 5313 21 W. R. 805. 

stnnotations :—Consd. Maddy rv. Halo (1876), 3 Ch. D._327. 
Apld. Ite Barber’s S. E. (1881), 18 Ch. D. 624. Consd. Ive 
Ranelagh’s Will (15384), 26 Ch. D. 590. 


3551. --—— Land purchased for parsonage site. | 





—HECCLESIASTICAL COMRS. TO KING, No. 8d2s, 
ante. 
3552. ——— Land subject to charge—Power to 


transfer charge to purchase-money.|—-/?¢ ALMS 
CORN CHARITY, CHARITY COMRS., v. BODE, No. 81385, 
ante. 

See, now, Loans (Incumbents of Benetices) 
Amendment Act, 1918 (c. 42), 5s. 4. 

3553. Stock vested in incumbent & suc- 
cessors by private Act.|—-By a private statute, 
South Sea Annuities were vested in a rector & his 
successors as endowment, subject to a provision 
for sale & reinvestment in land with the consent 
of the bishop. Under 16 & 17 Vict. c. 23, the 
annuities were redeemed & the redemption money 
paid to the then rector on his sole receipt. A suc- 





acting without the consent. of the bishop, invested 
por in land which was conveyed to himself, his 
1cirs & assigns. He resigned & conveyed the land 
to the next successor, his heirs & assigns. That 


‘ successor, with his concurrence, sold & conveyed 


or me 


part of the land to deft.; he subsequently mis- 
appropriated the proceeds. The solr. acting for 
both parties believed that the land was ‘‘ church 
property.” In an action by the present rector 
against the purchaser :—Held: (1) the South Sea 
Stock being, by the private Act, exceptionally 
vested in the rector for the time being as a corpn. 
sole, he could, on its conversion receive & give a 
good discharge for the money representing it ; 
(2) the purchase of the land did not purport. to be 
& was not under the Act, & did not create any trust 
for the rector as a corpn. sole; (3) the land was 
not subject to 13 Eliz. c. 10, & the conveyance to 
deft.’s vendor was not void under that Act, & 
was not a breach of trust, there being no beneficiary 
who could elect to take the land in specie.— 
POWER v. Banks, (1901) 2 Ch. 487; 70 L. J. Ch. 
700; S85 L. T. 3780; GJ. P. 21; 49 W. R. 679; 
17 T. L. R. 621. 
Annotations ~—Reid. Re Jenkins & Randall's Contract, 
{1903} 2 Ch. 362. Mentd. Ke Bourne, Bourne v. Bourne, 
{1906} 1 Ch. 113. 


Part VII.—PROPERTY OF THE CHURCH OF ENGLAND. 


Of burial ground.)—-See BuriAL, Vol. VIL, 





p- 552. 
For street improvements.] —See 
Burial, Vol. VII., pp. 555 ef seq 

3554. Avoidance under 138 Eliz. c. 10—What 
lands within—Whether lands purchased with 
proceeds of sale of endowment.|— PowWER tv. BANKs, 
No. 3553, ante. 

$555. Consent to sale—Advowson settled to use 








eee a ee ee eS Set S. 


of infant as tenant in tail—Who may consent to | 


sale of glebe.|—-A private Act authorised the sale 
of glebe land with the consent of the patron to be 
given in case of the infancy of the patron by his 
guardian. -An infant was tenant in tail male under 
a settlement which gave trustees the right of 
presentation during the minority of the tenant in 
tail :— Meld: the trustees were not. patrons within 
the Act. & the guardian of the infant was the proper 
person to give the consent of the patron to a sale 
of glebe land.— Lreiait v. LeEtan, | 1v02] b Ch. 100 5 
71.L. 3. Ch. 1953 86 T. 'T. 2193 50 W. RR. 380. 
3556. ——-- Under Church Building Act, 1839 
(c. 49), S. 15.;—Agricultural Land Sales (Rest ric- 
tion of Notices to Quit) Act, 1910 (6. 63), provides 


that on the making, after the passing of the Act, | 


of a contract for the side of a holding, or part of 
a holding, held by a tenant from year to year, any 
current & unexpired notice to determine 
tenancy shall be null & void, unless the tenant 
agrees in writing, after the Act, & before such 
contract, that) such notice shall be valid. The 
above sect. of 1839 Act) makes the consent of 
certain persons necessary for the validity of the 
sale of church lands to which the Aet relates, these 
consents to be testified by such persons by their 
execution of the conveyance to the purchaser, A 
contract to sell to pltf. land under this Act was 
entered into before the passing of 191 Act, by 
several, but not all, of the persous whose consent 
Was necessary to the sale. At the time of the 
contract deft. was in occupation of the land as 
yearly tenant, but was under a notice to quit 
which had been served upon him by the vendors. 


All the persons whose consents were necessary for; 
unless the ordinary is satisiied that the financial 


the sale subsequently joined in the conveyance to 


the f 


pitf., which was executed after the passing of | 


1919) Act:—Held: the contract. of sale was 
entered into with pltf. before the passing of the 
last-mentioned Act, & the notice to quit, therefore, 
was valid, & pltf., was entitled to possession. -— 
Brooks v. BLoor (1920), 90 L. J. K. B. 5775) P24 
L. T. 316; 36 T. L. BR. 8265 64 Sol. Jo. 645, D.C. 

3557. Application to enforce sale-—For recovery 
of arrears o: rentcharge—Whether Ecclesiastical 
Commissioners necessary parties.| —\ rentcharge 
for a certain period of time, in arrear, charged by 
an order made by the Inclosure Comrs. upon the 
inheritance of the glebe lands of a rectory, under 
an Improvement Act was ordered to be raised 
by a sale of the glebe lands. In an action by the 
owners of a rentcharge in arrear, charged on glebe 
lands, for a declaration that they were entitled 
under the order made by the Inclosure Comrs. to 
a charge on the lands for the sums due & to become 


due of the rentcharge, & asking for a sale of the - 


lands, the Ecclesiastical Comrs. were made defts. 
On demurrer :—Held: they were not necessary 

ies.—-SCOTTISH Wipows’ FUND wv. CRAIG 
Ceol 20 Ch. D. 208; 51 L. J. Ch. 363; 50 W. R. 


dawdtations :—Distd. Bailey r. Badhain (18385), 44 L. J. Ch. 

1067. Northern Assce. r. Harrisons (1849), WL N. 
v4. - Hambro r. Hambro, {1894} 2 Ch. 564; Horusey 
District Council v. Smith, {1897} 1 Ch. $43; Blackburne 
v. Hope-Edwardes, (1901) 1 Ch. 419. 


8558. Proceeding for specific performance— 
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Contract for sale under Ecclesiastical Leasing Acts, 
1842 (c. 108), & 1858 (c. i a Aer of Ecclesi- 
astical Commissioners.]—In 1873 a vicar, with tho 
approval of the above Comrs. & with the consent 
of the patron of his living, agreed to sell the glebe 
lands of the vicarage under the powers of the above 
Acts, to the trustee of a settled estate who had 
power to invest trust funds in the purchase of 
land. The contract was entered into with the 
consent of the then tenant for life of the settled 
estate, & the Comrs. were parties to & executed 
it. The title was accepted, & the then tenant 
for life entered into possession, & paid the vicar 
interest. on the purchase-money. The vicar died, 
(he estate devolved, & payment of the interest 
which was more than an invest ment of the purchase- 
mouey would have produced, was continued 
by the tenant for life for the time being to the 
viear for the time being until 1806, when, tho 
purchase-money being still unpaid, the Comes. 
brought an action against the present vicar, the 
tenant for life, & the legal personal representatives 
of the trustee, for specific performance of the 
contract & damages, or an account & a declaration 
that they were entitled to alien on the lands & to 
enforcement thereof :--deld : itt was the duty of 
pitts. to see that the powers given by the above 
Acts were properly applied, & they had good 
ground of action. --KMCCLESIASTICAL COMBS. 0, 
PINNEY, [L809] 1 Ch. 99; O8 EJ. Ch. 303 79 
L. T. 6015 47 W. OR. 1365 43 Sok Jo. 27, C. Aes 
subsequent proceedings, | W000] 2 Ch. 730, C. A. 

_ Investment of proceeds —Costs of investment — 
Proceeds of enfranchisement.|—See CorpyHoLbs, 
Vol. XIEL, p. 1506, No. 2022. 

3559. Church plate— When sale authorised.|--- 
(1) ‘The ordinary has, in the exercise of his discre- 
tion, jurisdiction in a cause of faculty promoted 
by the incumbent & churchwardens of a parish 
Within his diovese to grant a faculty authorising 
the sale of chureh plate belonging to the parish, 
but. this jurisdiction should not be peereined with- 
out the greatest hesitation & caution & not sO as 
to authorise any unrestricted sale or, in any case, 


position of the parish renders a sale necessary & 
that the uses of the plate for secular purposes is 
guarded against. Where a facully was granted 
for the sale of church plate in a case where, in the 
opinion of the Chancellor of the Diocese of London, 
the straitened circumstances of a parish within the 
diocese justified a sale, the faculty was decreed on 
the condition that the destination of the plate 
Should be specified & approved by the ordinary 
before the plate was actually sold. 

(2) Suggestions as to church plate not in use 
being placed in & museum on loan from the parish- 
loners & still remaining the property of the parish 
or being deposited in a treasury or museum to be 
established in the Cathedral of the diocese (see 
No, 3646, post).--- ST. MAnY, NORTHOLT (VICAR 
& CHURCHWARDENS) vw Sr. MARY, NORTHOLT 
(PARISHIONERS), Sir. GEORGE -IN-THE - ISAsr 
(Recror & CHURCHWARDENS) tv. ST. G&ORGE-IN- 
THE- AST (DARISHIONERS), (1920! P. 07 3 eub nom. 
Ke St. Matty’s, NORTHOLT, fe St. GEORUE’s-IN- 
THE-East, 36 T. L. R. S31. 


B. For Kedemploon of Lanul Tur. 


See, generally, LAND ‘TAX. 

3560. What may be sold --Prebendal property.; -- 
A prebendary sold to a trustes for himself, in 
1803, certain prebendal property for the redemp- 
tion of the land tax. The Lords Comrs. & other 
necessary persons were parties to the sale. The 
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502 ECCLESIASTICAL Law. 
Sect. 7.—Disposition: Sub-secis. 3 & 4, A., B. ; colleges, deans & chapters, wardens of hospitals, 
& C.] | or any other nee ies ag ecclesiastical 
aay ot ; ! livings, against the above statute are restrained 
of the Acts of Parliament, executed a mtge. of | by aah same Act, as well as leases made to common 
the lands belonging to the chapel to secure the , ersons.—ECCLESIASTICAL PERSONS CASE (1601 
repayment of certain sums at which they had | co. Rev. 14a: 77 E. R. 69. H. L ). 
been taxed & assessed under the Acts :—Held: the | ee De Refd W. ike L ab 1632 ee 
curate had no authority under the Acts to charge | ARROMEONE S SGTLy ea 


Threadneedle v. Linum (1674), Freem. K. B. 179: A.-U. 
the lands, & the mtge. was bad.—HIORDEN v. ' 


vw. Allgood (1743), Park. 1. Mentd. Gee v. Froedland 





Hurst (1854), 18 J. P. 471. (1626), Cro. Car. 47. 
Compliance with formalities, see No. 3572, anie. 3585. Effect of grant of lease ultra vires.]— 





3579. On redemption of land tax—Omission | Rok d. BERKELEY (EARL) v. YORK (ARCHBP.) 
to declare option to be considered purchaser.|— | (1805), 6 East, 86; 102 EK. R. 12195 sub nom. 
KILDERBEE v. AMBROSE, No. 3577, ante. Dor d. BERKELEY (EARL) v. YORK (ARCHBP.), 

3580. Application of proceeds of loan—Contract | 2 Smith, K. B. 166. 
for rebuilding parsonage house—-Who may enforce | 4jnnotutions :—Retd. Hamerton v. Stead (1824), 3B. & 
—Whether nominee under Pluralities Act, 1838 He Doc d. Rochester, Bp. v. Bridges (1831), 9 L. J. OVS. 


wy ; : . B. 113; Lovell vr, Smith (1857), 3 C. B. N.S. 120. 
(c. 106), s. 62, or Incumbent.|—Semble: where & | Manta. Doe d. Lewis v. Bingham (1821), 4 1. & Ald. 672 ; 


rs 


loan has been raised to rebuild a parsonage house, Poe d. Wilmot v. Pickering (1823), 3 Dow. & Ry. K. B. 
& «a nominee appointed under the above sect., 497; It. v. Hughes (1826), 59 B. & C. 886; Goulding «x. 
who has entered into contracts with a builder, the | Fenn (1828), 1 Man. & ity. KB. 6#7 ; Dood. Courtail 


” Thomas (1829), 9 B. & C. 288; Doe d. Biddulph «. 
Poole (1848), 11 Q. B. 713; Doed. Egremont v. Courtenay 
(1848), 11 Q. B. 702; Ward ve. Lumley (1860), 1 L. T. 
376; Noble v. Ward (1867), L. R. 2 Exch. 135. 

3586. Ecclesiastical Leases Act, 1842 (c. 27), 
ss. 1, 4--Whether previous powers restricted.]- - 
The above Act for better enabling incumbents of 
charge upon advowson.|---A. purchased an advow- | ecclesiastical Dbenefices to demise the lands 
son. ‘The living itself was subject to a mtge. to | belonging to their bencfices upon farming leases, 
the povernors of Queen Anne's bounty fur money . does not restrict apy power of leasing which the 
advanced to repair the parsonage house. The incumbent before possessed.-—GQkEEN v. JENKINS 
existence of this mtyve. on he living was not com- (1860), | De G.I. & J. 4545 20 1. J. Ch. 5055 2 
municated to the purchaser of the advowson, who 1. T. 3115 244. P. 4525 GJur. N.S. 5153; 8W. 2. 
discovered it after the arrangements for the pur- 380; 0 45 Is, Re. 435, 1. CG. & Le Jd. 5 previous 
chase had been made ; no fraud, or wilful eonceal-. proceedings, sub nom. JENKINS vt. GREEN (NO. 3) 
ment or misrepresentation was charged : —Held: (1859), 28 Beav. 87. 
the purchaser was not entitled to compensation 3587. Who may lease—Parsonage appropriated 
in respect of this mtge., which was a charge upon to bishop during life of incumbent—~Whether bishop 
the living, but not upon the advowson, & he was or Incumbent.;—When a parsonage is appropri- 
bound specifieally to perform his contract.— ated to a bishop, living the incumbent, a lease by 
KpWaAkbDs-Woob t. MARJORIBANKS (1860), 7H. L. the bishop, before the incumbent’s death, is void.— 
Cas. S065 30 1. J. Ch. 176303 1. Tl. 2225; 6 Jur BLACKMORE vt. CUMBERFORD (1680), 1 Freem. 


right to sue for a breach thereof is vested in the 
incumbent, & not in the nominee, who is a mere 
agent in the matter— NICHOLSON v. RICHMMOND 
PANSONAGE (18i6), 71. T. OS. ATE; 10 J. BY 
ae 


3581. Effect of charge upon living -- Whether 


a re 





N.S. 11675 Lt! He. WR 821, He LL. K. B. 527; 80 E. R. 395. 
<tnnotations : -Distd. Gatayes v. lather (1865), 84 Beay, 3588. What may be leased—Fair.|— A lease 
387. Mentd. Torrance v. Boltuu (1872), 41 L. Jd. Ch. 643. 


made by a bishop, by deed indented, of a fair. 
parce] of the possessions of the bishopric, for threc 
lives, reserving the old rent, & confirmed by thie 
dean & chapter, does not bind his successor. If 


3582. Repayment of charge—Funds applicable 
--—Whether purchase-money of land compulsorily - 
taken-- Glebe.|—'The purchase-money of  glebe 
lands taken by. iv railway co. had been paid into ' the lease had been made for 21 years, the suc- 
ct. & on a petition presented by the rector, the cessor might avoid it.—JEWEL’s CASE (1588), 5 
prayer that a portion of it: might be allowed for | Co. Rep. 3a; 77 E. BR. 51. 
the repairs of the rectory. buildings was granted, 4nnotations :-— Refd. Salisbury'’s, Bp. Case (1614), 10 Co. 
& that other portions of it might be allowed for | Rep. o8b; Give t. Freedland (1626), Cro. Car. 47; Bally 
the restoration of the chancel, & in paying off the vt. Wella (1769), Wilm. 341; British Mutoscope & Bio- 


money borrowed from the Governors of Queen rape ey Cee bun BBS. SP Gh eee gee 





Anne's HKounty was not.—-Re LourH & East 3589 First cr ae 

- ee Sige: : : op of meadow—Under Crown 

Goer By. Coy bp. Guimonbpy (RECTOR) » grant,)—The Bishop of Oxford & his successor’ 
31 es ah. D. 226 53 24 W. RR. 723, were Crown grantee of the first crop of certain 





; Unconsecrated portion of meadow :—Held: this was not an hereditament 

jand acquired for church.|——£'r p. LOXDON VOUNTY within the statute of which a lease by the bishop 

ao Eva p. ( HRIST GUURCH, East GREENWICH can bind his successors, even if rent be accepted 

( ICAK), No. 3880, post. by the successor.—OxXFoRD’s (BP,) CAsE (1622), 

See, now, Loans (Incumbents of Benefices) Palm. 174; 81 E. R. 1032. 

Amendment Act, 1018 (c. 42), 8. 5. 3590. —_— Whether whole parsonage.}—Qu. : 
whether a parson may demise all his living; 
because it may amount to non-residence 
rel a aa (1698), 12 Mod. Rep. 236; 

Sus-sEctT. 4.—By Le 88 E.R. . 
A. 1nG sium - §591. ——— Land annexed to perpetual curacy.}— 
- dn General. ' Dor d. RicHARDSON v. THOMAS, No. 1887, ante. 
3584. Under 13 Eliz. c. 10—Whether lease to 3592. For what term—Lease for four lives— 
Crown included.}—-Leases made to the Queén, by | One life dropping during life of grantor-—Whether 


a A Brae ener ote a ee es > eee, 


re Mgekera 7, SUB-SECT. 4.—A. 1 & church : corpn. for a. term not ; 278.—CAN. 
‘or erm—~—Twenl exceeding care -—. : ding —_—— }—G rector 
—Whether eucceeding rectors bound.| on a& 8 : i | , tor ' 


rector.—HAMPTON | in 1861, leased land to pitf. for twenty- 
A~— lease of glebe lands by the rector | (RECTOR, ETc.) ¢. Trrus (1849), 1 ALL. ; one scare at an annual rent, with @ 
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successor bound.|—-SaLisbpunry’s (Bp.) CASE (1614), |! 
10 Go. Rep. 58b; 77 E. R. 1013. 


alnnotations :—Consd. Trelawny ¢. Winchester, Bp. (1757), 
1 Burr. 219. Refd. Gee «. Freedland (1626), Cro. Car. 
47; Evans & Kiffin r. Ascuithe (1628), Palm. 457; ' 
Sharpe t. Bechenowe (1687), 2 Lut. 1249. _Mentd. Walker 
t. Lamb (1632), Cro. Car. 258 3; Young «. Fowler (1639), 
Cro. Car. 555; Manby & Richards t. Seott (1660), L Lev. 
4; we. Trinity House (1662), | Keb. 331: Threadneedle 
ve. Linum (1674), Freem K. B. 179s) Ridley v. Pownell 
(1675), Freem. K. B. 304. 


3593. ——- Lease for three lives seriatim— . 


Whether valid.;—OweEN v. Thomas Ap REES, No. 
3610, post. 

3594. 
cessors bound.’—The incumbent of a living, may 
sustain ejectment against parties in possession of 
the glebe lands, though the current. year of a 
tenancy from year to year, created by his pre- 
decessor, is unexpired.—- Dor do Kerpy ¢. CARTIER 
(1825), Ry. & M. 237, N. PB. 
atanitertlons : -Mentd. Rumsey v. Nicholl (2877), 2 CG. PY oD. 

oa. 








8595. --—- Nine hundred & ninety-nine years-— 
Lease by vicar & vestrymen—-Under powers con- 
ferred by local Act.]— Information & bill to set 
aside three leases, one for 00 years, & two for 
1000 years, granted by a viear & vestrymen under 
an unlimited power to lease given by an Act of 
Parliament: -#eld: the A.-G. ought not to have 
been made a party, & the leases were valid. - 
Ae-Gi. ou. Moses (IS17), 2 Madd. utes 50 kK. RR, 
313, 

-lnnolations : —~-Refd. A.-G. oe. Hungerford (i834), 8 BU, 
Nw. 4375 Sheehy co Musherry Gada), b 1. da. Cas. 476, 
3596. —-— -—- ~~ .' -A vicar & vestry- 

men having, under an Act of Parliament, a power 

of leasing lands belonging to the viearage for any 

Dumber of years, at the best rents, a lease for 999 

Years will not) be set aside on the principles 

applicable to leases by trustees of charities.-— 

ae tr WRAY (1821), Jac. 3073 37 H.R. 867, 

oe Ee 

ee :—Refd. Sheehy vo Muskerry (2848), 2 HL. Cus, 
Jt, 


3597. Whether binding on successor.’ © Pricss 
2 HNCHMAN (1641), 1 Rep. Ch. TIS; 22 FL OR. 
odd, 

3598. Whether binding on incumbent - Pre- 
sented by patron - After avoidance by presentee of 
grantee for one turn only-—Original lease con- 
firmed by patron.’ —If a patron make a lease of 
the next avoidance, & afterwards confirms a lease 
made by the parson, & on the death of the incum- 
bent, a presentee of the grantee of the nest 
avoidance enters & avoids the lease by the parson, 
& dies, & then the patron presents a new incum- 
bent, such presentee shall hold the benefice dis- 
charged of the lease by the parson, although it 
were confirmed by the patron who presented him. 
—PLOWDEN tv. OLDFOoRD (1640), Cro. Car. 581; 
79 E.R. 1099; sub nom. OLDFIELD v. PLOWDES, 
W. Jo. 454. 

3599. Effect of deprivation of lessor-- For non- 
conformity.i—A parson let his rectory for three 
years, & covenanted that the lessee should have 
& enjoy it during the term without expulsion or 
anything done or to be done by the lessor. After- 
wards for not reading the Articles he was deprived 
ipso facto by 13 Eliz. c. 12. The parson presented 
another, who being inducted ousted the lessee :--- 
Held: no cause of action for the lessee was not 
ousted by any act done by the lessor, but rather 
for non-feasance, & so out of the compass of the 
So en aoe, (1577), 4 Leon. 38; 74 E. R. 


roviso for re-entry on non-payment. | 
Rembie ¢ such lease was binding on the : until 


eee tan ee ee 





‘ deprivation guia mere laicus, does not 


From year to year-—-Whether suc- - 
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Quia mere laicus.]|—A sentence of 
e 
marriage, or any spiritual act done by the person, 
void ; not even a lease made by him, & confirmed 
by the patron & ordinary.—CusTarb v. WINDER 
(1000), Cro. Kliz. 775 3 78 Ih. R. 1005. 
alnnotation :-—Consd. Wt. . Millis (1846), 10 CL & Fin. 334, 
3601. Recovery of rent---Loss of right to recover 
—Refusal of tender with a view to impeaching 
lease.|-—— A bishop who refused a tender of rent duo 
under « lease made by his predecessor, because he 
intended to impeach the lease ;:-——Held : he was not 
entitled to recover the arrears in equity after his 
translation to another see.-- SALISBURY (BP.) UO. 
Noswortiy (1672), 2 Rep. Ch. 60; 21 EK. R. 616. 
Rights of lessors & lessees --To cut timber.|]—See 


THE CHURCH OF ENGLAND. 
3600. 





| AGRICULTURE, Vol. IL, p. Tl, Nos. 486, 487. 


3602. -—- -- Whether lessee can impeach lessor’s 
title--On ground of simoniacal presentation. |— 
Cooke ¢. Loxuby, No. 2281, ale. 


hk. Agreements for Lease. 
Contracts of corporations generally, see CORPORA- 


, TIONS, Vol. XT. pp. 878 ef seq. 


3608. Of capitular lands House in London — 
Whether valid.|---CrANni ov. TAYLOR (1617), Hob. 
20D b SQ) ke. hi. do. 

Annotations ¢--Refd. Mune. Baylies (1673), Freem. K. OB. 
3403) Vivian ¢. Blomberg (i836), 5 Bing. N.C. Skt. 
Menitd. Lyne. Wyn (1665), O. Bride. P2250 Betesworth o. 
St. Pauls (Dean & Chapter) (L720), Cus. fcmtya. King, 66. 
3604. —---- Signed by dean only Whether 

chapter bound.|- An agreement for a dean & 


, Chapter estate, though signed by the dean only, 


! shall bind the chapter. 


‘ gector & thone claiming under him ) CoRMICK 
forfeited. — O'HARE 


Many (DEAN & CHAPTER) 1. 
Stewannr (1710). 2 AtK. £83 Barn. Ch. 1703 26 
OR. 1208, b €. 

3605. - - -- Entry In chapter-book signed by 
majority - Whether chapter bound.) (1) -\n entry 
in the books of a corpn. of the terms of an agree- 
nent entered into by them does not bind them, 
although itis sipned by a majority of Che members 5 
(2) an ecclesiastical corpn. is not) bound by any 
agreement unless it can be manifested by deed. - 
Carre oe. ELY (LieAN) (1854), 7 Sim. 2E15 4 
I. J. Ch. 182 5 58 I. St, 

3608. Of lands of benefice-- Effect of resignation 
of incumbent during term.; - If an incumbent con- 
tract to let lands belonging to the benefice for a 
term of years, his resignation of the living during 
fhe term is a breach of his contract.--PRICE v. 
WinniaAMs (1836), 1 M. & W. 63 1 Gale, 362 ; 
Tr & Gr 107; 5 bad. x. $295 150 1. BR 823. 
Annotations : --Refid. Rickard v. Graham, (1910) PE Ch. 722, 

Mentd. New borough v. Schroeder (149), 7. B. bad. 


C. Compliance with Formalities. 


3607. Of capitular property By dean —With 
assent of & under seal of chapter.! - A Jeise of a 
dean with the assent of his chapter & the seal of 
the chapter affixed is good, if the dean alone is 
parson, in right of his deanery.—(HAFYN DE 
MEERE'S Case (155%), 1 Dyer, 40b; 73 B. KR. 88. 

3608. ——— By deed-—Operation.,—If a dean & 
chapter seal a leasc it is their deed immediately ; 
but if at the same time they make a lIctter of 
attorney to deliver it this is not their deed till the 
delivery.—WILnIs ov. JeRaIN (1500), Cro. Eliz, 
187; 78 E.R. 424. 

Annotation :-—Meatd. Philips ». Bury (1604), Skin. 447, 

3609. .--——,.] —ANON,. (10674), 1 Vent. 
257; 86 E.R. 171. 

Annotalion :—~Reid. Merchants, etc. of Staple of England 

v. Bank of England (1887), 21 Q. B,D. 160. 


(1871), 30 U. G. Re $07.— 


Le emdatan ee 
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Sect. 1.—Disposilion : Sub-sect. 4, C., D., E. & F.) 


3610. ——— Parties—Description of lessors by 
disused name—Whether valid.J—HAYWARD v. 
FuLCHER (1628), Palm. 491; W. Jo. 166; 81 
E. BR. 1186. 
Annclaticn :—Mentd. Rt. v. London Corpn, (1691), 12 Mod. 

p. 17. 


See, ygencrally, CORPORATIONS, Vol. XIII., 
pp. 281, 282. 
38611. ——— Omission of former reservations— 


Though reservation no longer operative.|—Where 
lands of a dean & chapter have been usually let 
excepting the woods & underwoods, & allowing 
the tenant sufficient bote & estovers; a lease 
without such exception is not binding, though the 
woods had been so wasted & cut down at the time 
of the demise as not to leave sufficient bote, etc.—- 
SAUNDERS v. TAYLOR (1677), 1 Freem. K. B. 282 ; 
$9 Ki. R. 166. 

3612. -—--- Confirmation——Time for.]— ANON. 
sara Owen, 33; 74 E.R. 879. 


3. —-——- ~——— Necessity for—Dean & Chapter | 


of Wells.|—'The deancry of Wells is a spiritual & 
not a temporal promotion, nor is it a donative, 
thercfore leases made by the dean need not the 
confirmation of the King, nor even of the bishop, 
the Act of Parliament. that erected the new 
deanery on the surrender of the old one, & gave the 
nomination of the dean to the King, enacting also, 
that the new dean & his successors might grant, 
demise or se ede with their )-ossessions in the same 
manner as the ancient deans could, whose leases 
only required the confirmation of their chapter.— 
WaALkOND t. PoLtLarnp (1568), 8 Dyer, 273 a; 
73 EK. OR. 610; 
Dyer, 203 b. 
Annotations: Refd. Exeter, Bp. rv. Jenner Fust & Canter- 
bury Archbp, (1850), 14 Jur. 876. Mentd. Grendon vr. 
Lincoln, Bp. (1577), 2 Plowd. 493; Bagg's Case (1616), 
1 Co. Rep. 3b; KR. ow Patrick (1666), 2 Keb. 164: 
Meteher ¢. Sondes (1827), 1 BH. N.S. 144s) Doe ad. 
Butcher vr. Musgrave (1840), lb Seott, NJ R. 4515 Phillpotts 
t. Boyd (1875), L. ROP CO. 435. 
3614. -- — ---— For part of term—Whether 
valid.|-- ANON, (1574), Ben. 258; 123 KK. R. 167, 
3615. -— -——- --—- Whether confirmation of 
whole.!- -.\ prebendary made a lease for 70 years. 
The dean & chapter confirmed the demise for 51 
years & no more :- Held: this was a confirmation 
of the whole term. of seventy years.-— BELFORD v. 
PFoonp (1605), Gro. Eliz, 4475 78 Ie. Re 687. 
sluaedalion :- Mentd. Mirchouse r. Rennell (1832), 8 Bing. 


3616. -—---- Roference to master to settle form --— 
Model form settled. -- Under an Act of Parliament 
a dean & chapter had power to grant building 
leases of their lands at K., &, it: having become 
necessary that the lessers should grant: a large 
number of such leases; one of which had been 
settled in chambers, the ets. allowed them to grant 
building leases, from tine to time. in the same form 
without a reference to chambers ; & directed that 
a copy of the model lease should be annexed, in a 
schedule, to the order. — A.-G. ¢. Crust CauRrCcH, 
OxrFoRD (1802). 3 GT. S14; 7 L. 'T. 2383 8 Jur. 
N.S. 980; 66 E.R. One. 

3617. Confirmation—-By what 
diocesan parsonage.) -— HERBERT 
(1597). Cro. Eliz. 587; 78 KB. BR. 830. 

3618. —---- Whether necessary—Lease by Chan- 
cellor of Wells.)~—Bisco ¢. HOLTE (1663), 1 Lev. 
Ae ; 83 E.R. 3233 sub nom. Bis vy. HOLT, 1 Sid. 

OS. % 

3619. Whether lease by indenture valid—Pre- 
mises usually demised by copy.j—Bavan vr. 
HayNes, No. 3039, post. 

3620. Whether consent of ordinary necessary— 


bishop—Extra 
tr. Munnay 


—. =e ee 


subsequent proceedings (1570), 3 


ECCLESIASTICAL Law. 


Lease for lives by incumbent of augmented per- 
petual curacy.|— Dor d. RICHARDSON v. THOMAS, 
No. 1887, anle. 

3621. Effect of non-compliance—Land Tax Re- 
demption Act, 1802 (c. 116), s. 88—Voidable lease 
granted on surrender of former lease—Whether 
former lease revives.|—(1) In a lease of lands 
belonging to a bishop in right of his see, granted 
after the passing of Land Tax Redemption Act, 
1802 (c. 116), the land tax having been redeemed by 
such bishop with money raised pursuant to the 
Act, such redeemed land tax must, in addition 
to the ancient & accustomed rent, be expressly 
reserved & made payable during the term granted 
by the lease; & therefore, a lease of such lands 
granted by a bishop, in which the redeemed land 
tax was not so reserved & made payable, was 
voidable by the successor; & although such land 
tax had been regularly paid to the bishop who 
granted the Icase. 

(2) Such lease being granted in consideration of 
the surrender of a former lease, which was in fact 
surrendered by deed under seal :—Held: the first 
lease did not become revived by the circumstance 
of the second not being binding on the successor.— 
DoE d. RocnEsTer (Br.) v. BrRipuEs (1831), | 
BB. & Ad. 8417; 9 LJ. O.S. K. B. 113; 109 BE. KR. 
100). 
alnnotations :~-.18 to (2) Refd. Doe d. Egremont v. Forwood 

(18iz), 3 Q. B. 627; Doe d. Biddulph v. Poole (1848), 

1k Q B. 7183) Doe d. Egremont «. Courtenay (1848), 

ll Q. B. 702.) Generaliy, Mentd. Stevens v. Jeacocke 

(1848), 11 Q. B. 7313; Couch v. Steel (1854), 3 BE. & L. 

402; Lamplugh tr. Norton (1889), 22 Q. B.D. 452; 

Clegg, Parkinson vr, Earby Cias Co., (1896) 1 Q. 

Johuston & Toronto Type Foundry, Co, v. Consumers’ 

Gax Co. of Toronto, [1898] A. C. 447 5 Pasmore v. Oswald- 

twistle UU. C., [P898] A. C. 387; Devonport Corpn. t. 

Tozer, [1902) 2 Ch. 132; Hulme v Ferrantl, [1918) 2 

K. B. 426; Ror. Poplar B.C. (No. 1), (1922) 1 K. 2B. 725 

Waghorn tv, Collison (1922), 127 1. T. 85 DPhillips te. 

Britannia Hygienic Laundry C'o., [1923] 2 K. B. 832. 

3622. ——.- Covenant to build required by local 
Act omitted—-Whether void or voidable.|-—A dean 
& chapter were empowered by a local Act to grant 
building leases of certain lands for ninety-nine 
years, provided that in every such Jease there was 
a covenant by the lessee to build. They granted 
a lease for ninety-nine years, omitting the covenant. 
During the supposed term, after the death of the 
dean under whom the lease had been granted, the 
lessee remained in possession, & continued to pay 
the reserved rent to the succeeding deans & chapter, 
who distributed it among themselves :—/leld: 
(1) if the lease was voidable only, it was made good, 
as against each successive dean & chapter, for 
their own times respectively, by their receipt & 
distribution of the rent: (2) if the lease was abso- 


lutely void, such receipt & distribution were 
evidence from which, without proof of any 


instrument under seal. a demise from year to year 
might be presumed against them ; the presumption 
in such case being the same ayainst a corpn. 
aggregate as against an ordinary person..—DokE d. 
PENNINGTON v. TANIERE (1818), 12. Q. B. 998; 
IRL. J. Q. B.49; 13 L. T. 0. Ss. 8043 13 Jur. 
119; 116 E.R. 1144. 
Annotations :-~-.4s tv (1) Consd. Pennington r. Cardale (1858), 
$H.& N. 656, .fato (2) Consd. Bourne & Hollingsworth 

«. Marylebone B.C. (1908), 72 J. P. 129. Refd. Kidder- 

minster Corpn. vr. Hantwick (1873), L. R. 9 Exch. 13; 

Lawford ¢c. Billericay RK. C., (1903) 1K. B. 772. 

3623. -j—A dean & chapter were 
cmpowered by a local Act to grant: building leases 
of certain lands for ninety-nine years, provided 
that in every such lease there was a covenant by 
the lessce to build, etc. They granted in June, 
1786, to deft.’s predecessor a lease for ninety-nine 
years. but which lease was not in accordance with 








. the powers granted. During the supposed term, 
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after the death of the dean, under whom the lease 


been granted, the lessee remained in pos- . 


session & continued to pay the reserved rent. to 
the succeeding deans & chapters who distributed 
it among themselves. 

Subsequently in Sept. 1849, the then dean & 
chapter granted a lease for twenty-one years to 
pitfs., in renewal of former leases & surrenders, 
made by them, or those under whom they claimed, 
reserving, nevertheless. unto the dean & chapter 
& their successors, all rents, rights, interests, 
benefits, ete., which had been, were or should be 
reserved to them by any building leases of any 
part of the premises thereby demised, etc. Tn an 
ejectment suit brought by pltfs. against defts. :— 
Held: the original lease in June, 1786. was not 
void, but voidable only, as the effect. of the 
disabling & restraining statute is to render leases 
granted not. in conformity with them voiduble, 
but not. void, & defts. were entitled to judgment.-— 
PENNINGTON t. CAKDALE (1858), 3 TP. & ON. 606 5 
27 L. J. Ex. 4383 31 1. T. O. S. 38013 6 W. OR. 
8375 167 E.R. 63t. 
atnnvotations :---Dbtd. Magdalen Hospital v. Knotts (1870), 

4 App. Cus. 321. Refd. Hughes ¢. Palmer (1865), 19 

C. BON. S, 393, 

3624. Pluralities Act, 1838 (c. 116), s. 58 — 
Whether void or voidable.|—-A rector who had 
obtained the bishop's) permission to leave his 
parish to which a curate in charge had been 
appointed & provided with a suitable residence, 
granted a lease of the rectory house for the term 
of his incumbency to a layman. The lease did 
not. contain a condition rendering it} void on 
service on the occupier of a copy of the bishop's 
order requiting the incumbent to reside therein, 
as is prescribed by above sect. The bishop had 
not made any such order :—- Meld: that the lease 
was not void, but was voidable upon service on the 
eccupier of an arder from the bishop) requiring 
the incumbent. to reside at the reetory house. - - 
RICKARD or. GRAHAM, [IVLOP 2 Ch. 722 7%) 


LJ. Ch. B78; 1020. 7. 4825 26 TS. RL 884 5 
di Sok. Jo. 420. 





2D. Concurrent and Reverstonary Leases. 


3625. Of capitular property - Lessee for years 
ousted— Avoidance of new lease for lives.| 
(1) When Jands parcel of a bishopric are leased 
for years, & afterwards the bishop ousts the 
lessec, & makes a lease confirmed by the dean & 
chapter for three lives, rendering the ancient & 


accustomed rent, such lease is voidable by the | 


SUCCCSSOr, 


- ee 


ee ee S| - 
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3628. ——- ——— Leases for years.]—-HUNT v. 
SINGLETON (1597), Cro. Eliz. 564 ; 78 EB. R. 809. 
Annotationa :---Refd. Lincoln Collego’s Caso (1595), 3 Co. 

Rep, 158; Lyn vt. Wyn (1662), O.Bridg. 123; Mun ». 

Baylies (1673), Freem. K. B. 340; Doo d. Berkeloy v. 

York, Archbp. (1805), 2 Smith, K. B. 166; Rennell v. 

Lincoln, Bp. (1825), IL Moore, C. BP. 139; Vivian 9. 

Blomberg (1836), 8 Bing. N.C. 3113) Malins ¢. Frooman 

(L838), 4 Bing. N. (. 395, Mentd. Chamberlaine § v. 

Turner (1628), Cro. Car. 129; Southwell (Chapter) v. 

Lincoln, Bp. (1675), 1 Mod. Rep. 204. 

3629, --— ——.] — WESTMINSTER 'S 
(Dean & Cuarren) Case (16065), Cart. 9; 124 
E.R. 794 sub nom. LYN v. Wyn, O. Bridg. 122. 
_innotations -—Distd. Vivian ¢. Blomberg (1836), 3° Bing. 

N.C. 301. Consd. Dodds «. Shopherd (1876), 1 Kx. D. 

75. Mentd. Irving ». Cuthbertson (1860), 6 Jur. N. 4. 

11k: Thames Conservators ¢. Hall (1868), 0. Ro 3 C. BP. 

415: Thorpe eo. Adams (1871), L. ROC. BP. 125 5 Garnett 

*. Bradley (1878), 26 W. R. 69835) Re Sniith’s Estate, 

Clements ¢. Ward (1887), 35 Ch. DD. S80. 

3630. By incumbent—Lease to commence at 
future date —Whether valid.|—MuN v. BAYLIES, 
No. 24087, avite. 

36381. -——- Houses in City of London— Whether 
valid.|----A lease by a vicar, of messuages in the 
City of London, not: being the habitation of tho 
vicar, & of ground belonging to the same, not 
above the quantity of ten acres, for twenty-one 
years from the date thereof, made at a time when 
there was less than three years of a former lease 
unexpired, is not void under the statutes 13 Kliz. 
Cc. 10, 14 Eliz. «. ll, & 18 Eliz. Cc. 11.——VIVIAN Vv. 
Blrompera (1836), 3 Bing, N.C. 3813 2) Wodg. 
255 | 3 Scott, O81; OL J. 6.12. 555 182 6. RR. 
430. 


me amialiiickeane d 


i. Avoidance by Non-Residence of Tneunbent, 

3632. General rule.|—QUILTER v. MUSSENDINIG 
(1726), Gilb. Ch. 228; 25 Hd. WR. 158. 
Annotation :--Refd. Rickard r, Graham, [L910] 1 Ch. 722, 

3633. --——.| —Leave of parson void for non- 
residence when pleaded to a bill brought. by lessee 
for tithes..- BOKENHAM tv. BENTFIELD (1726), 1 
Com. 392 5; 02 I. RR. 1126. 

3634, --—--.|- A lessee barred from recovering 
tithes, because his lease had been rendered void 


‘by the non-residence of the incumbent.--- RIE 


(2) Where the statute provides, that the old | 


lease be surrendered within one year, cte., a con- 
ditional surrender is not within the Act. 
Cask (1588), 5 Co. Rep. 2a; 77 BE. RR. A053 seb 
nom. ELMON v. GEALE, Moore, K. B. 203. 


avede 


MK LMERTS | 


by foree of 13 liz. ¢. 20. 


Annotations :- -48 to (1) Refd. Salisbury’s, Bp. Cane (1619), 


10 Co, Rep. 58 b3 Gee vr. Freedland (1626), Cro, Car. 47; 
Evans & Kiffin r. Ascuithe (1627), Palm. 457; Lyn rf. 


Wyn (1662), QO. Bridg. 122; Hoe d. Brane vr. Prideaux | 


(1808), 10 Kast, 1538. 
(1628), Litt. 12s. 
(163), Cro. Car, 555 ; 
Vaugh. 187; Taylor cr. Horde (1757), 1 Burr. 60. 
3626. 


Within one year—Conditional surrender bad. ;—- 
ELMER'S CASE, No. 3625, ante. 

3627. ——— Concurrent leases—-Lease for lives 
& lease for years.—A bishop's lease for three 


wis to (2) Befd. Brockham's Case 
Generally, Mentd. Young vr. Fowler 





Holden r. Smallbrooke (1667), 


Statutory requirement of surrender—. | 


lives concurrent with a lease fur 21 years by his , 


predecessor, is void.—-MARLER tv. 

GREEN (1589), Cro. Eliz. 111; cited Moore, K. I. 

253; 78 E. R. 397. 

Annotation :—Retd. Noe d. Brune vr. Prideaux (18usf, 10 
East, 158. 


Wricur & | 


rm Cosen (1755), 2 Lee, 18b° TOD I. KR. 300. 

3635. Effect -On rights of lessee -To maintain 
trespass.; Qne in possession of glebe land under 
n lease void by LS Eliz. ce. 20, by reason of the 
rectors non residence may yet maintain Crespass 
upon his possession agninst a wrong-doer.—-- 
Granastr. Pear (1801), L bast, 2413 102 Is. Reo. 
naolations | Mentd. Chambers r. Donaldson (1809), 11 

Kast, 65; Harper v. Charlesworth (1824), 4b. & O. aT4, 

Hastings Corpus t. Ivall (2875), La. 2. Mb deg, O58, 

3638. -- Right of lessor to bring ejectment.| --- 
A rector may recover in ejectmont against his 
lessee on the ground of the lease of the rectory 
being avoided on account of his own non-residence, 
FPROGMORTON v. SCOTT 
(1x02), 2 East, 167; 102 6. i. 447. 

Annotations :-—-Reid. Arbuckle rv, Cowtan (1804), 3 Bos, & P. 

49). Mentd. Harper r. Charlesworth (1925), 4 8. & C. 

b74. 


F. Reservation of Rent. 


3637. Land previously unlet -- Whether valid. }— 
Deft. avowed upon a bishop's lease made by the 
predecessor of pitt, for three lives, confirmed by the 
dean & chapter; and averred that it was at the 
usual & ynejent rent, & the land usually demixed. 
Pltf, replied that it was before usually retained 
for hospitality, absque hoe quod fuil magus uaualiter 
dimissa, ete. :—-Held: the traverse was good.—-- 
HEREFORD (Bp.) v. ScoRY (1602), Cro, Eliz. 874 3 
78 Kb. RR. 1099. 
salicvriniodg ; --Refd. Duc d. Tennyson cv. Yarborough (1822), 

1 . 24. 
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Sect. 7.—Disposition: Sub-sect. 4, F. & G.; sub- 
sect. 5. Sects. 8 & ¥: Sub-sect. 1, A. & B.) 


3638. -J—(1) By 13 Eliz. c. 10, 8s. 3, 
‘* all leases made by spiritual persons, other than 
for the term of 21 years, or three lives, whereupon 
the accustomed yearly rent or more shall be 
reserved,” are void :—Held: in order to render 
a Jease valid under this statute, it must be made 
of Jand which had been previously let or on which 
some rent had been before reserved. 

(2) A Jease by a vicar for three lives, of un- 
inclosed & waste land, not proved to have been 
before let :—/eld + not binding on his successor, 




















the Jand, & pay a rack-rent for it.—Doe d. 
TENNYSON t YARBOROUGH (LORD) (1822), 1 
Bing. 243; 7 Moore, C. DP. 26835 130 E. R. 10. 
3639. Ancient rent—-Omission to reserve heriot 
— Whether lease valid.|-—(1) If a dean & chapter 
be seised of copyhold lands demisable for three 
lives, rendering u certain rent at four feasts, with 
reservation of an heriot, & make a lease to A. for 
the lives of L. C. & J) at the ancient rent, this is 
good lease to bind the successor, although no 
heriot be reserved, & the rent may be made payable 


| 
| 
! 
| 
| 
| 


ECCLESIASTICAL LAW. 


203; 2 Mod. Rep. 57; Poll. 176; 89 E. R. 128; 
sub nom. THRIDNEEDLE v. LYNEHAM, 3 Keb. 
583. 

Amunaion :-—Mentd. Orby tr. Mohun (1706), 3 Rep. Ch. 


3642. ——- -——— Proportionate remission of 
rent— Whether successor bound.}]— A manor 
belonging to a bishop’s see was usually leased 
out for lives, at a rent of £49 3s. 4d. One of 
the bishops, on renewing this lease, excepted 
the demesnes, which were of the value of 
£32 11s. 1d. but he reserved the full ancient rent 
of £49 3s. 4d. This bishop, however, accepted 


nt of £16 12s. 3d. being the rtion, afte 
although the lessee covenanted therein to inclose pes : tee a Gal ot ik iielo 


deducting for the demesnes, in full of the whole 
reserved rent :—Held: this acceptance would not 


. bind his successor, who was entitled to the full 


at two feasts, & the land usually demisable by | 


copy. 

(2) A lease of church lands by indenture is good, 
though usually demised by copy.— BAUGH — vu. 
HAYNES (1605), Cro. Jac. 76; 79 I. R. 64. 
Annotations : --.tsto (1) Refd. }) ed. Douglas vt. Lock (1835), 

2 Ad & WL 705. Generally, Mentd. Greenaway ¢. Hart 


Maths 


(1854), 23 1. 'T. 8. 174 

3640. - ---— Reservation of ‘* old accustomed 
yearly rent ’’--Whether valid.) --(1) \ bishop's 
jease for three lives, viz. to A. for lifes remainder 
to JS. for lite, remainder to GC. for life, ig void against: 
the successor. 


(2) A bishop's lease rendering “ the old aceus- | 
tomed yearly rent,”” without expressly reserving: 


“the ancient rent, is void by 1 Iliz. ce. 19. 


(3) Hf a bishop grant a lease for life, habendum , 
adie datus indenture, with remainder over, it shall | 


be intended that livery was made after the day, 
& so good 3 & if the successor accept rent from the 
Jessee, it is) good against him = also.—OWEN rv. 
Thomas Av. Rees (1627), Cro. Car. 045° 70 E.R. 
Annotations :- .t8 to (2) Expld., Threadneedle «. Linum 


(1674), Kreem. K. B. li. Generaliy, Mentd. Orby tv. 
Mohun (£706), 2 Freem. Ch. 291. 


part only of premises demised. |-——-A bishop, seised of 
two manors, which had been anciently let together 
at an entire rent, leased both to A. at the ancient 
rent: for three lives. A. underlect a part to B. & 
then surrendered the whole to the succeeding 
bishop, who leased the manors, excepting the part 
underlect to B., reserving the whole ancient rent. :— 
Held: the second lease was a good lease within 
1 Eliz. c. 19.—'TurkapNeEEvLE rv. Lanum (1675), 
1 Freem. K. B. 1703) 3 Keb. 5953; 1 Mod. Rep. 
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PART VII. SECT. 7, SUB-SECT. 4.-—-G, - 


m. Covenant to renew tleaa— - 
Whether tcasor’a sucecaaora bound. | — 





By letters patent dated in Jan. 1824, - 
certain lands were granted to three 
ahaa upon the trust, amongst others, 
convey the same to the incunbent 
whenever the governor should erect. a 
parsonage or rectory in K., & euly ; 
appaint an incumbent thereto, such 
conveyance to be upon trusts similar | 
to thoee thereinbefore expressed. In 
Jan. 1836, a rectory was created in K. 
In May, 18387, the trusts for which the 
tent of 1824 had been issued having . 
n carried out, & one of the trustees 


his succeasors to 
provements made 


the leaace should 
the premises 


' premises, or that 
execute a renewal lease on terms to be 
agreed upon, & that until such payment 
for improvements or renewal of lease, 


& 
2 


rent reserved by the lease.—DyYKE 1. Hatit 
Wretits (Be.) (1715), 6 Bro. Parl. Cas. 365 ; 
kK. R. 1136. 

3643. Where land-tax redeemed by bishop— 
Omission to reserve rent equal to land tax— 
Whether lease valid.j—Doe d. Rocuester (Bp.) 
t. Brinces, No. 3621, aule. 


G. Renercable Leases, 


3644. Whether renewal enforceable— Lease be- 
fore 13 Eliz. c. 10.) Brreswortru v. St. PAuUL's 
(JAN) (1726). Cas. feng. King, 66 5 25 BK. RR. 226. 

3645. Effect of renewal —To stranger in right of 
former lessee- Whetner subject to cquities.|— In 
the case of Jeases from colleges & ceclesiastical 
bodies if the Jessee in the new takes in the right 
of him who was the owner of the old. he must take 
subject to all the equity to which the original lease 
was liable.-- Epwakps vv. Lewis (1717). 0 Atk. 
o28 3 26 Fe. RB. 1110. 


SUB-SECT. O.-- OTHER DISPOSITIONS. 

3646. Deposit in museum—Valuable Communion 
plate.|-—Such considerations [modern religious 
fecling & the wishes of the donor] would seem to 
afford reasons against. the sale of Communion 
plate, even in cases where owing to its circum, 
stances, character, or its great value & the difliculty 


‘of guarding it has ceased to be used & 1s for 


—_— 


named therein appointed rector, the 
other two joined ina conveyance to him 
; as such reetor, to hold to him & his suc- 
, Ceasots, subject to the uses & trusta set 
' forthin the grant to them. In 1842, this 
‘ incumbent created a lease for twenty- 

one years, under which pltfs. claimed, 
. Whereby he covenanted for himself & 


-—~Held : 
: either as trustee or rector, had no power 


; by more modern vessels. 
3641. Reservation of full ancient rent—Though ‘in 


safety locked away in a bank & has been replaced 
There would, however, 
in such a case be no reason why the objects should 
not be deposited on loan in a museum so that 
they still remain part. of the property of the church. 
One might venture to suggest the creation of a 
treasury or a museum in connection with the 
cathedral of the diocese (SiR ALFRED BRAY 
KEMPE).—ST. MARY, NORTHOLT (VICAR & CHURCH- 
WARDENS) t. ST. MARY, NORTHOLT (PARISHIONERS); 
ST. GEORGE-IN-THE-East (RECTOR & CHURCH- 
WARDENS) v. ST. GEORGE-IN-THE-EAsT (PARISH- 
IONERS), No. 3559, ante. a 





to bind his successors to pay for im- 
provements, or to enter into any 
agreement which a privrit would extend 
the lease beyond the twenty-one years. 
—KIRKPATRICK vr. LYSTER (1866), 13 
Gr. 323; 16 Gr.17; appred. Mu DoXALp 
rt. REYNOLDS, 14 Gr. 691.—CAN. 








n. ---A tenant of gicbe 
y for certain im- lands, under a lease containing a 
the lewgee on the covenant for further renewal, con- 


e or they would = tinuing in possession after the death 


of the lessor, & after the induction of 
his successor, against the latter's will, 
has no insurable interest, the successor 
not being bound by the covenant.— 
Siaw ec. Puoexnix INsuRaNCE Co. 
(L869), 20 C. P. 170.—CAN., 


possession of 
the incumbent 


Part VII.—PrRoprerty OF THE CHURCH OF ENGLAND. 


Sect. 8.—INSURANCE. 
See, generally, Ecclesiastical 
Measure, 1923 (No. 6), ss. 39, 40, 52. 
3647. Right to recover on _ policy—Chapter 
property vested in Ecclesiastical Commissioners 
under Order in Council—No assignment of policy. | 
— ECCLESIASTICAL COMRS. FOR ENGLAND vt. ROYAL 
EXCHANGE ASSURANCE CorpN. (1895), 11 T. L. R. 
476; 39 Sol. Jo. 623 


Dilapidation 


Sect. 9.—DILAPIDATIONS AND WASTE. 
SUB-SECT. 1.-—-DILAPIDATIONS. 
A. In General. 

Sec, generally, eclesiastical 
Measure, 1923 (No. 6). 

3648. What constitutes—Injury affecting house 
or building or walls or fences.) —(1) An action 
cannot be maintained against the representatives 
of a deceased incumbent to recover damages in 
respect of gravel whieh he has dug out of the 
glebe during his lifetime. Semble: (2) An action 
for dilapidations will not lie for an injury which 
does not. affect houses or buildings or the chancel 
of the church, or walls or fenees, & which cannot: be 
made good by the expenditure of the succeeding 
Incumbent.— Ross re ADCOCK (ES68), lL. R. 8 CLP. 
ae 37 L. J.C. P2290; 191. T. 2023 16 WER 


Dilapidations 


Annotation i Generally, Refd. Eccl. Comrs. ¢. Wodehouse, | 
o2, 


[sop i Ch. 35 

3649. ——-- Glebe not cultivated in husbandlike 
manner.|— Neglect. to cultivate the glebe in a 
hushandlike manner is uot) a dilapidation for 
which an incumbent can recover. -- Bib v. RELPE 
(ISS3), 4 Bok Ad. S26; I Nev. & MLK B. A415: 
21. J. KK. 1. 905 310 E.R. 667. 


alnnotations :-—Refd, Huntley v. Russell 
viz2; Runs tv. Adcock (15658), L. 2.3 CLP. 630. 


3650. —-— Non-repair of fences—-Land allotted 
in lieu of tithe.; ---Where, by Act of Parliament, 
certain allotments were given to the viear in dieu 
of tithes, & fences put up round these allotments 
by the comes. :--Held: the vicar was, by the 
common law & general custom of England, liable 
to keep those fences in repair; & his exors. were 
liable to an action on the case for dilapidations 


(1819), 13 Q. Be. 
6 ' statutes of the church of Ely provide, fdhat the 


| 


i em ee oe 
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3654. Nature of Hiability—Apart from cheat 
The action is on the custom of the realm, which 
is set out in the declaration, & is a very peculiar 
one, not founded on any common principle of 
English law, inasmuch as ordinarily an exor. is 
not liable in tort, nor where no cause of action, 
or foundation of action, has accrued in the lifetime 
of testator. The action is given to a succeeding 
incumbent, who is allowed to sue his predecessor, 
or the exor. of a deceased predecessor, for want of 
repair (LORD CAMPBELL, C.1.).—BRYAN tv. CLAY 
(i852), 1 EK. & B. 883 22 L. . Q. B. 233 20 
I. ‘TN. OOS. 645 173. P2885 17 Jur. 2763 1 W. RR. 
203; JES E.R. S51, 

Annotation :— Refd. #e Monk, Wayman e¢. Monk (1887), 

34 Ch. D. 583. , 

3655. - - Where order made under Ecclesi- 
astical Dilapidations Act, 1871 (c. 43), s. 34— 
Debt—-Payable pari passu with other debts.|— 
Whore the bishop has, under above sect., nade an 
order stating the cost. of the repairs for which the 
exors. of a Tate incumbent. are liable, the sum so 
stated is under seet. 3860 a debt payable to the new 
incumbent out of Che assets of the late incumbent 
pari passe with the debts of his other creditors. ~ 
Re Monk, WAYMAN t. Monk (1887), 30 Ch. DD 
D833 501. J. Ch. 809; 56 1. MR 8d65 52 0. 2. 
Ss BOW. RR. O91; ST LR. 08. 


B. Whoare Liable. 


3656. Prebendary—-Residence not appropriated 
to particular prebend.) -SAND's CAsi (1082), Skin. 
J21 5 WOE. R57. 
winnotations ;:—-Consd. Doe ad. Butcher oe Musgrave 

I Man. & G4. 6253 Cileaves oo. Partitt (2860), 7 ©. 1 

S3s. Refd. Radcliffe re D'Osly (1788), 2 Term 

6303 Ford «. Harrington (£870), $6 5. 2. 220. 

3657. —-—.| -An action for dilapidations of a 


(1890), 
$. N.S. 
Hap, 


~ prebendal douse may be mudntained by a sue- 


In respect of the vicar’s omission to keep them in, 


repair.—Birp v. RELPH (1835), 2 Ad. & El. 773; 


i Nev. & M. K. B. 878; 41. J. K. B. 1283 111, 
‘was still bound to supply the materials. - RAD- 


kL. hk. 293. 

3651. ——- Barn pulled down & rebuilt on more 
convenient site.)--— HUNTLEY v. RUSSELL, No. 
3719, post. 

3652. —-— Removal of building not fixed to 
ground.|— HUNTLEY v. RUSSELL, No. 37190, post. 

53. -—— Removal of hothouses erected by 


incumbent.!— A rector erected in the garden of the ' 


rectory, apart from the rectory house, hothouses 
about 70 feet long & between 10 & 20 feet high. 
r cH consisted of a frame & glass work, resting on 
brick walls about 2 feet high, & embedded in 
mortar on these walls :—Held: he, or his exors. 
In a resonable time after his death, were entitled 
to remove them, without incurring any liability 


ceeding prebendary against his predecessor. The 
receiver shall require the prebendaries Go repair 
their houses when necessary, & upon their default, 
repair them at their costs, but the materials are 
to be supplied out. of the funds belongings to the 
chureh, & the charges of the workmanship only 
are to be borne by the prebendaries. Ona question, 
Whether a succeeding prebendary should) recover 
against his predecessor the full estimate of repairs 
wanting, or the arnount of the workmanship only : 
- Meld: it was reasonable that he should recover 
the amount of the workmanship only, & the church 


CLIFFE rv. DY OyLy (1788), 2 Termin Rep. 630; 100 

Ki. Ht. 330. 

Annoiations :-—-Refd. Mason vr. Lambert (1645), 12 Q. 3B, 
795; Gleaver cv. Parfitt (s60) 7. BN. S. B35 Rosa 
vt. Adcock (13658), L. Ro 3 CLP. 6555) Ford vo. Hurington 
(1869), L. R. 5 C. 2. 2e2. Mentd. Mirchouse ov, Mennell 
(1833), 1 Cl. & Fin. 527. 

3658. Vicar choral.) --A vicar choral in a cathe- 
dral church, who succeeds or is appointed to a 
house of his predecessor in the vicar choralship, 
is within the custom of ecclesiastical dilapidations, 
& therefore his representatives may be sued for the 
amount due in respect thereof at his death.— 
GLEAVES v. Parritr (1860), 7 C. B. ON. S. 838; 


29 L. JO. P2165 6 Jur N.S. 805; J41 E.R. 


as for cither dilapidations or waste.—MARTIN v. . 


RoE (1857), 7 E. & B. 237; 26 L J. Q. B. 120; 
28 L. T. O. 8. 283; 21 J. P. 506; 3 Jur. N.S. 
465; 5 W. R. 263; 119 E. R. 1235. 


nnolations -—Consd. Jenkins v. Gething (1362), 2 John. 
& H. 520; Parsons c. Hind (1866), 14 W. R. $80. 
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ART VII, SECT. 9, SUB-SECT. 1.—B. | reise A whic 


©. Where no default by vacating . 
tncumbent.}—Dilapidations not arising 


= we aa ose 


of annual 
h arose without the ° 
vacating incumbent's wilful default, 
are to be charged not upon the vacator, 


104.0. 
Annotationg :—Refd. Uridgewater vv. Durant (1861), 11 
Ft Ford c. Haringtou (1869), L. kt. & GC. P. 
vu, 
See, no, Ecclesiastical Dilapidations Act, 1871 
(c. 43), ss. 25, 28. 
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& necessary | but upon the benefice.—LIMERICK 
eee ‘ao ee (1856), & Ir. Jur. 
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Sect. 9.—Dilapidations and waste: Sub-sect. 1, B., - 
LG. (a) & (6), D. & b.] 
Rector.|— Sre No. 3691, post. 
3659. Vicar.|—SALKARD v. BECKWITH (1618), | 
1 Lut. 116; 125 EB. R. 61. 
Annotations :—Consd. Radcliffe v. D’Oyly (1788), 2 Term : 
Rep. 630. Apld. Wise v. Metcalfe (1829), 10 B. & C. 299. 
Consd. Ross v. Adcock (1808), L. Kt. 3 C. P. 655. Refd. 
Cleaves v. Parfitt (1860), 7 C. B. N.S. 838. 
3660. .|}—KinuForp v. Lioyp (1697), 1 | 
Lut. 117; 125 E. R. 62. 
} 
| 





3661. Curate—Removable at will.|—-PAWLY v. 
WIsEMAN (1676), 3 Keb. 6143; 84 E.R. 910. 
Aartaon :—Mentd. Mason +. Lambert (1848), 12 Q. LB. 

od. 


3662. ——— For non-resident incumbent—lIn- ! 
cumbent Hable for repairs under licence for non- 
residence. |—PALMER v. BULL, No. 2654, ante. 

3663. ——- Perpetual curate.]—A perpetual 
curate is liable to an action on the case, at the suit 
of his successor, for dilapidations.— MASON 2. 
LAMBERT (1848), 12 Q. B. 795; 17 L. J. Q. B.! 
366; 121.17. O08. 3113 12 Jur. 1045; 116 E.R. | 
1009. | 
Annotations :-—Consd. Gleaves +. Parfitt (1860), 7 C. BON. S, 

83? 3 Jie Monk, Wayinan ce. Monk (1887), $5 Ch. D. 583, | 

Mentd. Wallin v. Birks (1870), L. 5 CLP 222, 

3664. Sequestrator.;--llunnakp wv. BECKFORD, 
No 2542, ande. 

3665. — —.|— The sequestrator of a benefice is | 
bound to repair the vicarage-house, & buildings ; 
& liable for dilapidations in the Bishop's Ct.-— 
WHINFIELD «. WATKINS (18:2), 2 Phillim. 15; 161 
I. R. 1050. 
Annotation :—-Mentd. Harding rv. Hall (1842), 10 M. & W. 42. 

3666. ——~.|-- Me BURKILL, GODFREY v. Bure | 
KILL (187%), 1 Seton's Judgments & Orders, | 
Tth ed. 447. | 

3667. -- — Under order made under ar 
aStical Dilapidations Act, 1871 (c. 43), s. 34— 
Death of incumbent during sequestration—In- | 
spections & report after death of incumbent. | -— | 
Where a benefice was under sequestration at the | 
death of the incumbent, & after the avoidance 
the buildings were inspected by the diocesan sur- | 
veyor, & the bishop made an order pursuant to 
above sect., stating the cost of the repairs required, | 
& declaring the exors, or administrators of the | 
incumbent liable for the same: J/eld: upon | 
sect. 53 of the Aet, the sequestrator was not liable | 
for the cost of the repairs, & was not entitled to | 
deduct the same from the profits of the benefice | 
in his hands. JoNges vt. DANGERFIELD (1875), ° 
1Ch. PD. 4885 46 1. J. Che 16L3; 34 L. T. 887 ; 
ah We OR. 208, 

-fnnotations >-- Refd. Kimber v. Paravicini 
2223 Burrow ¢. Tilnon (iss), bt Te. L. 
3668. --- .--A beneflee having been seques- | 

trated under a writ of sequestration ino an action | 

an inspection of the glebe buildings by the diocesan | 
surveyor was directed by the bishop, & a report | 
made by such surveyor under Ecclesiastical | 

Dilapidations Act. 1871 (e. 438). The report esti- | 

! 
| 


(1883), 15 @. B.D, | 
IR. 2nd. 


mated the cost of the necessary repairs to the 
buildings at £110, & no objections were taken to . 
such report under sect. 16 of the Act. The seques- 
trator, being subsequently of opinion that) the 
repairs provided for by the surveyor's report: were 
inadequate, expended on the repairs of the build- 
ings a much larger sum than £140. No inspection | 
or report, except as before mentioned, was ordered. | 
by the bishop or made by the surveyor :-—-//eld : | 
the sequestrator had no authority to expend on | 
repairs out of the proceeds of the benefice a larger . 
sum than that estimated as necessary by the | 
surveyors report under the above Act, & such 
expenditure must be disallowed.—KiIMBER rt. | 


ECCLESIASTICAL Law. 


PARAVICINI (1885), 15 Q. B. D. 222; 54 L. J. Q. B. 


' 471; 53 L. T. 299; 33 W. R. 907; 1 T. L. BR. 613. 
Annchaivon s—Refd. Burrow v. Tilson (1898), 14 T. L. R. 





.]|—See, also, No. 2547, ante. 
See, now, Ecclesiastical Dilapidations Measure, 


: 1923 (No. 6), s. 22. 


C. Procedure to Ascertain. 


See, now, Ecclesiastical Dilapidations Measure, 
1923 (No. 6). 


(a) By Agreement. 

3669. Appointment of valuer—Duty of valuer.]— 
(1) Declaration that pltf., being rector of F. 
agreed with the extrix. of the late incumbent to 
have the dilapidations valued as between them, 
by valuers to be appointed by each side; & in 
case the valuers disagreed then by an umpire, to 
be appointed by the valuers ; such valuation to 
be final & conclusive on both parties; that pltf., 
at the request of defts.. being valuers & surveyors, 
& knowing the premises, retained them as such 
valuers, for reward, to value the dilapidations on 
his behalf, & to use their best endeavours to 
procure the same to be settled at a reasonable 
amount, as between plif. & extrix.; & defts. 
accepted the employment, & entered upon it 
with a valucr appointed on behalf of extrix. ; 
that through defts.’ negligence & unskilfulness the 
amount was settled by them & the other valuer 
at a less sum than the same ought to have been 
had they used due care & skill, by reason of which 
pitf. was obliged to receive a much smaller sum 
from extrix. than he otherwise would & ought to 
have received --Held: the cause of action dis- 
closed was not against. defts. ay quasi-arhitrators, 
but that defts., by holding themselves out as 
Valuers & surveyors had represented themselves 
as competent as such, & had thereby induced 
pltf. to employ them, & they had been guilty of 
a breach of their implied undertaking that they 
were competent. 

(2) The evidence was, that defts.. having been 
employed by pltfs. as alleged in the declaration 
had agreed with the valuer of extrix. in valuing 
the dilapidations at a smaller sum, having valued 
as between outgoing & incoming tenant mercly. 
& not as between late & present incumbent, being 
ignorant: of any distinction ;-- Held: this was a 
want of such ordinary skill & knowledge as might 
reasonably be expected of the defts. as country 
surveyors & valuers, they were not to be expected 


- to supply accurate knowledge of the law, but they 


might properly be required under the circumstances 


>of their employment, to know the general rules 


applicable to the valuation of ecclesiastical 
property & the broad distinction between the 
cases of outgoing & incoming tenant, & of late & 
present incumbent ; & defts. had therefore, been 
guilty of a breach of their engagement ; & a verdict 
for defts. under the above circumstances was 
against the evidence.—-JENKINS vt. BETHAM (1830), 
15 (. B. 168; 241. 5. C. P. 04; 24 L. T. 0. S. 
2723; 1 Jur. N.S. 237; 3 W. R. 2833; 1389 E. HK. 


aed. 

.funotations ~——Consd. Chambers _r. Goldthorpe, Restell v. 
Nye, (1901} 1 K. RB. 624. Refd. Cooper c. Shuttleworth 
(1x56), 25 L. J. Ex. 114; Pappa r. Rose (1872), L. R. 7 
C.P. 325: Turner cr. Goulden (1373), L. KR. 9 C. P. 57. 


Sce, generally, VALUERS & APPRAISERS. 


(b) Under Ecclesiastical Dilapidations Act, 1871 
(ec. 43). 
See, now, Ecclesiastical Dilapidations Measure, 
1923 (No. 6). 
3670. Direction to surveyor to inspect—Time 


Part VII.—PRoPERTY OF THE CHURCH OF ENGLAND. 


for.) Within three calendar months after the 
avoidance of a benefice by resignation the bishop | 
of the diocese directed the surveyor to inspect 
the buildings which were out of repair. After | 
the expiration of the three months the surveyor | 
inspected & reported to the bishop, who, there- 
upon, under Ecclesiastical Dilapidations Act, 
1871 (c. 43), made an order for the cost. of the 
repairs. The new incumbent having brought an | 
action upon the order against. the late incumbent, | 
the latter pleaded that the surveyor neither | 
inspected nor reported within the three months | 
limited by sect. 29 :—Held: this was no defence | 
to the action, for the three months mentioned in! 
the sect. referred not to the surveyor's inspection, 
& report, but to the bishop's direction to the 
surveyor,— GLEAVES t. MARRINER (1876), 1 Ex. D. 
107; 34 L. T. 496; 40 J. Po 168; 21 W. R. 
a30. 

Annotation «Weta, Caldow t. Pixell (1877), 2. B.D. ! 





3671. --—- ——-.j;—By Ecclesiastical Dilapida- 
tions Act, IST] (c. 48), 8. 29, “within three | 
ealendar months after the avoidance of) any: 


benefice the bishop shall direct. the surveyor, who 

shall inspect. the buildings of such benefice, & | 
report. to the bishop what sum, if any, is required 
to make good the dilapidations to whieh the late 
incumbent. or his estate is liable’: -Held: the 
provision as to the time within which the bishop — 
was to direct the surveyor to inspect & report upon | 
the buildings of a benefice after its avoidance 


| 
was directory only, & not imperative ; a direction | 
fo inspect & report made by a bishop more than | 
t 
J 
| 
i] 


three months after the avoidance of a benefice 
might be valid. - CALDOW tv. PIXEL. (1877). 2 
(.P.9). 562; 461. 3. Q. Boot); 36 L. TT. 169; 
41 de P, 6417 3 20 W. R. 773. 

3672. Inspection & report by surveyor--Time 
for.j--GLEAVES v. MARRINER, No. 3070, ante, 

3673. Objection to report Sufficiency. }—The 
exor. of a deceased incumbent. of a benefice, upon, 


being sent a report of the surveyor appointed by | 


the bishop as to the dilapidations in the buildings 
of the benefice, wrote to the bishop that he had 
received a communication purporting to be a copy | 
of a report from the diocesan surveyor relative to 
dilapidations, & that he objected that the com- 
munication did not comply with the requirements 
of Ecclesiastical Dilapidations Act, I871 (¢. 43), 
as. 29 & 31, on the ground, irler alia, that the 
communication ordered works to be done for which 
the exors. were not liable, & the letter went on to 
pay: “ I must object to pay any additional costs . 
by reason of an alleged report having been sent to 
me, & though it. will probably be to the advantage ; 
of all parties that this matter shall be settled by 
your Lordship, I write this letter without. prejudice 
& without in any way waiving any right I may 
have of applying to have the surveyor'’s present 
report amended or quashed elsewhere by injunc- , 
tions or otherwise.” The registrar of the diocese 
wrote to the exor. that if he wished to object to 
the report he must proceed under sect. 32 of the 
Act. The exor. made no further objection, & the 
Bishop, treating the case as uncontested, made an 
order under sects. 34 & 35 for payment of the sum 
fuund due :—Held: the letter was an objection 
to the report of the surveyor within the meaning 
of sect. 32 of the Act, which the bishop would have 
to take into consideration. —DE BEAUVAIS  v. 
GREEN (1907), 24 T. L. R. 438, C. AA. 

3674. Order by bishop-—Signature by stamp— 
Whether valid.,—DE BEAUVAIS t. GREEN (190%), 
24 T. L. R. 43, C. A. 


ae he is ~e 


_ the buildings of the vicarage out. of repair. 


' workmanship— Ely Cathedral 
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D. Measure of Liability. 


3675. State of repair required—Old herria Pr 
NORTH tv. BARKER (1810), 3 Phillim. 307; I61 
E. R. 13384. 

See, also, No. 3524, ante. 

3676. -]—(1) The exors. of a deceased 
incumbent are not bound to put the rectory house 
into a tinished state of repair, but are only bound 
to restore what is actually in decay, & to make 
such repairs as are absolutely necessary for the 
preservation of the premises, 

(2) If the present. incumbent has repaired with 





! timber which grew on the glebe, the exors. of the 


late incumbent are entitled to be allowed for the 
value of such timber, in the estate of dilapidations 
due from them.—PERcIVAL vt. COOKE (1826), 2 
(WL & PL A60, NP. 

Annotation : --Refd. Bunbury v. Hewson (1849), 3 Exch, 558. 

8677. —--- Distinction between ornament & 
repair.|—Wist v. Mercaure, No. 421, ante. 

78. — - Whether restoration Included.]— 
TAYLOR t. Pye, No. 3524, ante. 

Sec, alao, No. S075, ante. 

3679. ----- Chancel.|-—PrELLe. ADDISON (1860), 
2k, & F201, NP. 

Annotation : - Mentd. Angell v. Fellgate (1861), 10 W. R&B. 

3680. ---— Distinguished from lability of tenant 
to landlord.|— Pr... ve. ADpIson (1860), 2 FL & B, 
SUE NG A 
Annotation :—Mentd. Angell +. Fellgate (1861), 10 W. ER S83. 

See, also, No. 36000, ante. 

3681. Allowance for materlals---Timber felled 
on glebe -& used for repairs.| —- PeecivaL  v, 
CooKkk, No. 80876, ante. 

3682. Timber & stone available on glebe.} 


ie ee em or 


1-H, the incumbent. of a vicarage, died leaving 


13. 
succeeded him, & died, whereupon = S. was 
appointed. ‘The premises: still: being: dilapidated, 
the extrix. of B. was compelled to pay S. the 
amount necessary to put them in repair, & she then 
brought an action against. the exor, of H.: —/leld « 
(1) the action was maintainable, this being a 
personal right, which survived to the extrix. ; 
(2) she was entitled to reeover so much as would 
compensate for the dilapidations which oceurred 
in the time of Hi. 3) (4) the fact of there being 
tiinber or stone on the glebe which might be used 


, for repairs, was only a circumstance in diminution 


of damages. BUNBURY or. Hewson (1819), 8 
Iixch, 6585 18 1. J. Ex. 2083 135. P.OTLs 15d 
E.R. 967. 

3683. Proportioned to dilapidations arising during 
incumbency.j-—-BunsuryY ov. Htwson, No. S682, 
ante. 

3684. Whether necessary materials—& cost of 
: statutes.)/— ape 
CLIFFE v. JVYOXLY. No. $657, ante. 

3685. What buildings are included.|-~SaALKARD 
v. AL RRL 1 Lut. 1163 125 6. RR. Ot. 
Annotations : - » Radcliffe vr. D'Oyly (1788), 2 Te 

Han ay arr ee . aitealfe (1420), 10d ke  suen 

osn Pr. Adeoc od RO. PY 655, . Gle ; 

rn Parlitt (800) 7. HN, waa, | Oe Betd. Gleaven 

3686. - —-.]— KINGFORD v. LI“yp (1605), 1 Lut. 
117; 125 E. R. 62. 

Anaotation :—Conad. Kadeliffe co D'Osly (1745), 2 Term 

Rep. 630. 


See, now, Ecclesiastical Dilapidations Act, 1871 
(c. 43), 5. 4. 

3687. Onus of proof.’ -- Noni v. BARKER (1810), 
3 VPhillim. 307; 161 E.R. 1834, 


Kh. Recovery by Legal Proceedings. 
See, now, Keclesiastical Dilapidations Measure, 
1923 (No. #5), 8. 22. 
3688. Who may sue—Premises held in trust— 
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Sect. 9.—Dilapidations and waste: Sub-sect. 1, E., 
F. & G.; sub-sect. 2, A. (a), (b) & (c).) 


—— ee ee 


To permit vicar to receive profits.|—-In an action 
for dilapidations by a vicar against his predecessor, 
Itf. declared that deft. was seised of the premises 
in question in right of his vicarage. The premises 
were copyhold, & were devised to the master & 
senior fellows of Trinity College, Cambridge, in 
trust, to permit the vicar for the time being to 
receive the rents & profits, the charges to the lord, 
& expenses for necessary reparations, being first 
deducted :—Held : as there was no seisin in the 
vicar, pltf. could not maintain this action.— 
Browne v. RAMSDEN (1818), 8 Taunt. 559 ; 
Moore, C. P. 612 3 1209 BK. aR. SOL. 
anna --Consd. Mason v. Lambert (1848), 12 Q. B. 
o, 


3689. —-— Executors of deceased incumbent. |—— 
Bunpury v. Hirewson, No. 3082, ante. 

3690. Whether estate of deceased incumbent 
liable.|— Bunbury v. LLEwson, No. 30682, ante. 

See, also, No. 38691, post. 

3691. Whether more than one action lies— 
Dilapidations in different parts of rectory. —. The 


ECCLESIASTICAL LAW. 


woe ——- ——.]— WRIGuT v. DAviEs, No. 2271, 
a 

See, generally, Part V., Sect. 5, ante. 

3699. Whether contrary to statute.|/— 
WRIGHT v. DAVIES, No. 2271, ante. 


G. Other Cases. 

3700. Destruction of residence—Without fault 
of incumbent—Allotment of income for rebuilding.’ 
—If a parsonage or vicarage house be destroyed 
without any default in the incumbent, the Ecclesi- 
astical Ct. usually orders a fifth part of the protits 
of the living to be set apart for rebuilding.— 
SOLLERS v. LAWRENCE (1743), Willes, 413; 125 


i. R. 12438. 
Annotations :-—Refd. Mason v. ee Shane 12 B. 795 ; 
. 3 .C ¢« Monk, 


Koss v. Adcock (18638), L 

Wayman rt. Monk (1887), 35° Uh. 1. 583 ° imenta. Bat- 

thyany v. Walters Cae 36 Ch. D. 269; Finlay v. Chirney 

(1888), 20 Q. B. 

3701. Execution ‘of “repairs by sequestrator—lIn 
excess of surveyor’s report— Whether allowed.|— 
KIMBER tv. PARAVICINI, No. 3668, ante. 

3702. Refusal or neglect to comply with order— 





' What amounts to.!-—Where a bishop or patron 


suceCesSOL may have separate actions against the . 
exor, of the late reetor, for dilapidations to different - 


parts of the rectory... YouNa ov. MuUNBY (IST5), 
AM. XS. [833 105 Te. R. S02. 
On -Apld. Warren ¢. Laungger Peis 3 exch. 579. 


efd. Ross vr. Adcock (1868), L. 

3692. Pleading—-Several fivings held by one 
incumbent.| —-In an action |v the successor against 
the exors. of a deceased rector, for dilapidations, 
the declaration alleged that the deceased was rector 
of the parish church of T.-cum-J.. & was seised, 
in right. of the rectory, of certain buildings, & also 
of certain glebe lands, lying & being, to wit. in 
the parish. It Appeared that the rectory con- 
sisted of the parish of 'P., of which ptf, was rector, 


requires dilapidations to be made good by an 
incumbent, & the latter does not within the pre- 
scribed period raise objection to the surveyor’s 


‘ report, the mere fact that he has tried unsuccess- 
fully to get a loan & is himself not in a tinanczial 
, position to pay the money, gives the bishop or 


& of the parishes of J. & C., of which he was vicar : | 


~-Held: plitf. could not) recover in’ respect of 
dilapidations in the parish of C.---WARREN tv. 
LUaGer (E849), 3 Kxeh. 570; 18 L. J. Ex. 256; 
1I8J.P. 80; 154 1. RR. 975. 

3693. What must be proved—Whether due 
appointment of plaintiff. | j— ReYNOLDs v. HEWETT 


(1700), 1 Lut. 115 5 125K. R. 60. 
gs Men ae ine Ltosy wv. Adcock (1868), L.Ro3c,. Le 655 
Reld. Wise tr tcalfo (1830), 8 L. J. O. 8S. K. KB. 12 


3694. — -——-- & assent to articles-|—_Prr- 
KERN t. KLLis, No. 2376, ante. 

3695. Whether prohibition lies—PlaintifY ir- 
regularly presented by Crown.] —'‘ToMSONS CAsE 
(1627), Litt. GO; 124 KB. RR. 136. 





FY. On Exchange of Livings. 


3696. Where no. specific agreement.|}—Two 
clergymen being possessed of livings, agreed to 


exchange the one for the other, with the consent : 


of their respective patrons, & the livings were 


rr ec EE ES we I ms 


accordingly resigned into the hands of the bishop, & | 


each party respectively was inducted into the other 
of them. 
into upon the subject. of dilapidations, but it was 
found that neither party at the time contemplated 
any claim for dilapidations. In an action by one of 
the incumbents against the other, as his successor, 


for dilapidations : - Weld: pitf. was entitled to 
recover. — DOWNES ¢. CRAIG (1S41), 9 Mo. & W, 
166; JL EL. J. Bx. 2505 G0 BL Lo. 


.tnnotations :—-Consd. Goldham r. Fialw ards iste wc. B. 
ss, Refd. Wright ¢. Davies (STO), L PD. 638; 
Keen «. Denuy, (ESE ‘Clr 169, 

Nichol) (1877), BCPL DL Izy, 
3607. Agreement not to claim—Whether simoni- 
acal.j—GoOLDHAM ¢. ENwarpbs, No. 2270, ante. 


Mentd. R Ulnsey of. 


There was no specitic agreement entered ! 


under Ecclesiastical Dilapidation Act, 
13), s. 24, power to issue sequestration, 
the ‘failure’? to repair being equivalent to a 
* refusal” or “ neglect” to do the repairs within 
the meaning of that sect.—#£2 p. LOUGHMAN (1907), 
o2 Sol. Jo. 47. 


patron, 
1871 (c. 


SUB-SECT, 2.—WASTE. 
A. What constitutes. 
(a) In General. 


3703. Position of incumbent—-As compared with 
lessee for years.|—(1) It cannot be decided, as a 
general proposition, without any exception, that 
the conversion of ancient meadow into arable is 
to be treated as waste. 

(2) In respect to waste, a parson or vicar is not 
to be considered as merely lessee for years, or as 
tenant for life, under a will or settlement. 

(3) The ct. will not restrain an incumbent from 
ploughing up meadow infested with moss & weeds, 
for the purpose of laying it down again in grass 
when properly cleaned. 

Qu.: whether a patron is in any case entitled 
to an injunction to restrain the incumbent from 


ploughing up ancient meadows.—ST. ALBANS 
‘ (DUKE) tv. SKIPWITH (1845), 8 Beav. 3543; 14 


L. J. Ch. 247; Y Jur. 265; 350 

E. ht. 13. 

Anndative Generally, Refd. Ross ¢. Adcock (18638), 
» R, >, 655. 


R. 3. 
3704. As compared with tenant for life.|— 


aL. T.O.S. 123 ; 





. St. ALBANS (DUKE) v. SKIPWITH, No. 3703, ante. 


3705. -i—(1) The parson, with the 
consent of the patron & o y, May open mines. 

(2) There is no principle of law on which a rector 
can obtain more cxtensive principles as to waste 
than an ordinary tenant for life.—MARLBOROUGH 
(DUKE) v. St. JoHN (1852), 5 De G. & Sm. W743 21 
lL. J. Ch. 381; 18 L. T. O. S. 2523; 16 Jur. 310; 








Ot kK. R. 1068. 
ainnotations :— He to (1) Dbtd. Eccl. Comrs. c. Wodehouse, 
{1805} 1Ch.552. Refd. Holden ¢. Weekes (i860), 1 sare 


- R. 


«& H. 27s. 


3C. P. 655. 


Generaliy, Refd. Ross cr. Adcock (1868), L 


Part VII.—PrRoprerty oF THE CHURCH OF ENGLAND. 


(6) Felling Trees and Timber. 


See, now, Ecclesiastical Dilapidations Measure, . 


1923 (No. 6), s. 51. 

8706. General rule.}|—-SaLisnpuryY’s (Br.) CASE 
(1614), Godb. 259; 78 E. R. 1513 sub nom. 
STOCKMAN v. WHITHER, 1 Roll. Rep. 86. 
Annotations :-—Refd, Jefferson v. Durham, Bp. (1797), 1 

Bos. & P. 105; Ross r. Adcock (1868), L. R. 3G. P. 655; 

Combe v. De La Bere (18381), 6 B.D. 157, 


3707. Effect of 85 Edw. 1, stat. 2— Declaratory 


of common law.|—-(1) Ne rectores prosternant | ‘ 
‘common law, for want of confirmation by 


arbores in cuemeterio [385 Edw. 1, stat. 2] is but a 
declaration of the common law (CoKr, C.J.). 

(2) A bishop or archdeacon, abating or selling 
all the wood he has, may be deposed as au dilapi- 
dator. 

(3) If the parson of a church will waste the 
inheritance of his church to his private use in 
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152; Jefferson r. Durham, Bp. (1797), 1 Bos. & P. 105; 
Bourne v, Taylor (1808), 10 East, 189; Holden v. Weokes 
(1860), 1 John. & H. 278. 


3712. ——— By perpetual curate—Necessity for 


‘ consent of patron of advowson.}]—The perpetual 


curate of a curacy augmented by the governors 
of Queen Anne's bounty, with the confirmation 
of the Ordinary & immediate patron, granted a 
lease for years of unopened mines, which had not 


' before been leased ; but the patron of the advowson 


felling trees, the patron may have a prohibition 


against. him (COKE, C.J.). 
— (4) Tha parson of a church & one A. are tenants 
In common of a wood, & A. endeavours to commit 


was no party :-—Held: (1) the lease was void at 

such 
patron paramount; (2) it was not set up by the 
acceptance of rent by the lessor’s successor in the 
curacy, the only effect. of such acceptance of rent 
Leing, to create a tenancy from year to year.— 
Dor d. BRAMMALL tv. COLLINGE (1849), 7 0. 5B. 
930; 18 lL... C. P. 380535 13 L. T. O. 8. 23683 18 
Jur. T7013 137 1. 1B. 872. 


' $718, ——- With consent of patron & ordinary.) 
-—-MARLVOROUGH (DUKE) v. ST. JOouN, No. 3705, 
ante. 

3714, — - ——-.|---(1) The incumbent of a 


waste, the parson, for the preservation of the | 


timber trees, shall have a prohibition against him 

that he shall not commit waste (COKE, Cul.) -- 

Larorp’s Case (L611). EL Co. Rep. 46b 3 77 E.R. 

L206, 

ednnotations 3-18 to (1) Consd. Jefferson ve. Durham, Bp. 
(1797), § Bos. & 1,105. Refd. Herring r. St. Paul (Dean 
& Chapter) (St9), 3 Swan. 492. fa to (2) Refd. Magdalen 
College Case (1616), 11 Co. Rep. 66 b: St. David's, Bp. 
v. Lucey (1696), t Ld. Rayon 539. ots to(3)& (4) Refd. Berry 
t. Heard (1632), Cro. Car. 2425 Bradly ¢. Stratehy (1740), 
Barn, Ch. 399; Jefferson vr. Durham, Bp. (1797), 1 Bos. & 
P05; Herring vt. St. Paul (Dean & Chapter) (1819), 
3 Swan. 492. Generally, Mentd. Russel vr. Gulwel (159%), 
Cro. KHz. 607: Pembroke t. Svms (1600), Cro. Ieiz. 
7o1 3) Bowles's Case (1614), 11 Co. Rep. 79 bs Smith a 
Hole (1618), Cro, Jac. 4585 Whilster r, Puslow (1618), Cro, 
Juc. 4875 Jemmot 7 Cooly (1668), 2 Keb, 2105 Roo, 
Rochester, Bp. & Clark (1674-5), 2 Mod, Rep. bs) Kaose- 
wellr, Prior (1700), 1 Ld. Ray. 7135 Mitchele. Reynolds 


129: Wallise. Pain (1739), 2 Com. 6353 A.-G.e. Duplessls 
1752) Park. 144; 
Walton ec. Tryon (1753), 1 Dick. 2id: Goodtitle dd. 
Paul e« Paul (1760). 20 Burr. 10893) Ford «. Laester 
(1815), 4M. & 8S. 1303) Place r. Fuge (1824), 4° Man, 
& Ry. K. B. 277; Legh ov. Heald (lost), 1 BL & 
22 Garland ¢, Carlisle (1837), 11 BH. N.S. 422; 
- Moorhouse (1839), 6 Bing. N.C. 523  Hellawell rc. 
Bast wood (1851), 6 Exch. 205; Hewitt rv. Isham (1852), 
16 J. PL 231; ) Elliott *. Bishop (1854), 10 Exeh. 496; 
Barnett vr. Guildford (1855), 11 Exch. 193 > Mather pr. 
Fraser (1856), 2 K.& 3.536; Walmsley e. Milne (1859), 
iC. BN, SS, 115; Bailey v. Stephens (1862), 12 C. BL N.S. 
415 Delacherois cr. Delacherolx (1864), 4 New Rep. 501; 
Sumner r. Bromilow (1865), 11 Jur. N.S. 4815 fe Thomas, 
ke pnp. Willoughby D'Eresby (1881), 44 L. T. 78L 5) Good- 
hart v, Hyett (1883), 25 Ch. 2. 182; Eastern Construc- 
tion Co. t. National Trust Co. & Schmidt, (19148) A. C. 
197; Pwithach Colllery Co. r. Woodman, {1915} A.C. 
ror fii Lor desborough, Sploer v. Lundesburough, [11233] 
1. 500, 


3708. ——~— Proceedings under—How taken.).— 
Cox ». Ricnarr, No. 3326, ante. 

3709. Timber felled not used for repairs-- By 
bishop.]— SaLispuRY’s (Br.) CASE (1614), Godh. 
258 ; 8 E. R. 151; sub nom. STOCKMAN v. 
WHITHER, 1 Roll. Rep. 863; sub nom. ANUN., 2 
Bulst. 279, n. 
ofaned tons :—Refd. Jefferson rv. Durham, Bp. (1797), 


al 
Bos. & BP. 105; Ross ¢«. Adcock (1468), L. hm. 3 C2 2. 
655. Mentd. Combe ec. De La Bere (1881), 6 P. 2. 157. 


3710, By rector—In churchyard. }— -H&.L- 
CT ia v. (1615), 1 Roll. Rep. 255; 81 Is. R. 

él. 

See, further, AGRICULTURE, Vol. IT., pp. 71, 72. 
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(c) In Respect of Soil and Minerals. 

3711. Opening mines.'—RUTLAND'’s (COUN‘ESS) 
CASE (1663), 1 Lev. 1073 $3 EF. OR. 8215 sub nom. 
RUTLAND v. Gir, 1 Sid. 152.3 sub nom. RUTLAND v. 
GREENE, 1 Keb. 557. 
<innotations :--Reid. Eccl. Comre. ec. Wodehouse, (1495) 

1 Ch. 552. Mentd@. Aslunead rc. Ranger (1699), Fortes. Rep. 


(14711), 2 PL. Wms, 2803 Turner c. Cordwell (1738), Cunn, | restrain future workings: ~ Held: 


Paul c. Paul (1752), 1 Wm. BL 254; | 


living cannot open mines without the consent of 
the patron & ordinary :—Qu.: whether he can 
do so with such consent, without the sanction of 
the Beclesiastical Comirs. 

(2) The patron is the proper person to institute 
a suit to restrain the opening of mines, & generally 
the only proper” person :—Semble :— the ordinary 
may take proceedings to prevent waste by collusion 
between the patron & incumbent. 

(3) The patron’s right is only to restrain future 
waste, & does not extend to an account of past 
profits before the filing of the bill. 

(14) Upon a bill by patron to have an agreement 
between himself & the incumbent, for opening & 
working mines, declared void & cancelled, & to 
the workings 
were not lawful, & the proceeds ought to be laid out 
for the permanent benefit of the living. & as_ if 
duly authorised, the workings would be beneficial 
to the living, an inquiry would be directed as to 
What steps should be taken to obtain the con- 
currence of all necessary parties, & liberty would be 
given to continue the workings in the meantime, 
subject to account.— HoLpen vt. WEEKES (1860), 
] John. & H. 2783; 301. 0. Ch. 353 8 1 T. 437 ; 
G6 Jur. N.S. 12883 9 W. WR. 945 70 I. R. 762. 
Annotations :—Aa lo (1) Refd. Keel. Comrs. vo. Woachouse, 

11805) 1 Ch 552, As lo (3) Refd. Sowerby vo, Fryer (1869), 

L. R.& bq. Al’. 

3715. ——-- Worked from adjacent pits-- Royal- 
tles taken by successive incumbents.|/—The cual 
under parts of the ylebe of a vicarage had, at 
different times since 1756, with the consent of the 
vicars for the time being, been yotten by the 





' persons working adjoining collicrics, & royalties 


had been paid to the vicars for the time being, 
the working being conducted solely by under- 
ground passages from the adjoining collieries 
without entering on the surface of the glebe -— 
Held: no presumption could be drawn from these 
fucts that there had been any grant authorising 
the vicars to open mines.—-Lakrierr vo. PHILLIPS 
(1859), 4d Doe Ga. & J. 414s 45 2B. RR. 160, GL. SJ. 


JSnnutafns :-- Qentd. Holden v. Weekes (1860), 1 John. & 
H. 278: Eccl. Comrs. v. Wodehouse, [1895) 1 Ch. 552. 


3716. ---- Before Ecclesiastical Leasing Act, 
1842 (c. 108).'--After the passing of the re- 
straining atatutes of Elizabeth, 1 Eliz.,c. 10, & 14 
Eliz., ¢. 11, the opening of mines in glebe lands, 
& the Jetting of mines by the incumbent, even 
with the consent of the patron & ordinary, were 
illeyal until the passing of the above Act, which 
enabled the mines to be leased with the consent 
of the Ecclesiastical Comes. 
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Sect. 10.— Fees, dues and offerings: Sub-sect. 1, C. 
& D.; sub-sects. 2 & 3. Sects. 11 & 12.) 


ee ee ey emer ree 


Act, 1819 (c. 184), 8. 16, authorising the assignment 
of a district to a chapel of ease or parochial chapel, 
the icclesiastical Comrs. were authorised to divide 
the chapelry into districts & to assign a particular 
district to the ancient chapel. 

(2) The incumbent of a ‘ district parish’’ in 
which banns & marriages have been allowed by 
the Ecclesiastical Comrs. or the incumbent of a 
‘new parish,” has an exclusive right to publish 
the banns & celebrate the marriage of two persons 
resident in such “ district, parish,’ or ‘ new 
arish,’’ & retain the fees for the same. When a 
icence to marry at a particular church is in proper 
form, the minister of that church may perform 
the marriage, & retain the fee for the same.— 
TUCKNESS v. ALEXANDER (1863), 2 Drew. & Sm. 
614; 2 New Rep. 480; 32 L. J. Ch. 704; 81. 7 
ue ; 9 Jur. N.S. 1026; 11 W. It. 038; 62 i. RR. 
Annotations : -fiencrally, Mientd. Fitzgerald o. Fitzpatrick 

1864), 12 W. R. 7715 Stewart v. West Derby Burial 

soard (1886), 34 wh. D. 3143 Re St. 

Rurlul eos, Haig ». Barlow (1801), Trist. 1403 Joc p. 

Mrinckman (1805), 11 3. 14. 4. 387. 

3753. -- ——+|-—-The publication of the banns 
of marriage & the solemnisation of marriage arc 





** ecclesiastical purposes” within the meaning of | 


the New Parishes Act, 1856 (c. 104), 8. 14, &, 
where a district. becomes within this sect. a separate 
& distinct parish for ecclesiastical purposes, the 
incumbent of such parish has the exclusive right 
of performing the office of marriage in the case of 
persons resident in his parish, & of receiving the 
fees for such marriages, &, consequently, the 
incumbent of the mother parish has no right to 
solemnisxe such marriages in the church of the 
mother parish or to receive the fees for the same.— 
FuLLER ¢. ALFORD (1883), 10 Q. B.D. 4183 52 
LJ. Q. B. 265; 48 1.1. 43135 47S. P. 4285 31 
W. OR. 622. 

Annotation : --Mentd. R. vr. Dibdin, [1910] P. 57. 


D. Burial Fees. 


See, generally, BuRiAL, Vol. VIL, pp. 535-538, 
543, 645, 646, Nos, 150-184, 224, 225, 245-255. 

5 respect of burial in chancel.|—Sec No. 416, 
ate, 

3754. Allowance in lieu of—Out of what fund 
payable—Construction of local Acts.]—SAUNDERS 
?. Hlowgs (1857), 20 L. T. O. S. 108. 

«innofation :-—Refd. A.-i. 0. Leago (1881), Tudor Law of 

Charities & Mortmain, 4th ed., p. 1041. 

Mortuaries or corse-presents.} —See BURIAL, Vol. 
VIL, pp. 538, 539, 
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SUB-sECT. 2.- -OFFERINGS, 

3755. Easter offerings—-To whom payable— 
Admissibility of evidence —Of residuary trust for 
curates.|—-HAnTLEY v. (dey (1679), 1 Wood, 193. 

3756. -——- Whether payable as of common 
right.)— Easter offerings are duc of common right. 
ae v. JONES (1724), Bunb. 173 ; 145 E. R. 
Annotation ——Folld. Carthow v. Edwards (1749), Amb. 72. 

3757. ———  --—-.|— EGERTON v. STILL (1725), 
Bunb. 198; 1 Rayn. 220; 2 Wood, 251; 145 
BE. R. 646, 

8758. —-— -—--.]—Kaster offerings [are] due 


ae mee eee 


PART VII. SECT. 10, SUB-SECT. 32. 
q. Church Offertories— Collections in 





| 


Mary, Islington, | 
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of common right.—CARTHEW v. EDWARDS (1749), 
Amb. 72; 2 Gwill, 826; 27 E. R. 48. 
Annotation :—Mentd. Erskine v. Ruffle & Brewster (1769), 

3 Gwill. 961. 

3759. -——.]— Terriers produced either 
from the bishop’s registry or the parish chest, 
dating from 1727 to 1835, contained the following 
statement as a class of ‘‘ rights belonging to the 

arish church of B.,’”’ viz.: ‘‘ Easter offcrings. 
cvery communicant 2d. every cow 2d. every 
plough 2d. every foal 1s. every hive of bees ld. 
every house 34d.’ :—Held: (1) the terriers were 
admissible in proof of a customary right to the 
oblations therein mentioned; (2) they were evi- 
dence of a custom such as excluded the common 
law claim, supposing it to exist, because they 
embraced items to which the common law right 
did not extend ; (3) cach item was an independent 
charge, & therefore those following the first were 
payable by every parishioner, whether a com- 
municant or not ; (4) the custom was not confined 
to houses which were ancient & in existence when 
the terriers were made, but attached as soon as 
the house was built & occupied; (5) the term 
‘* communicant ”’ might mean every person whom 
the Church in ancient times regarded as under an 
obligation to communicate, but, in the absence 
of evidence to show that it was used in that sense, 
it was confined to those who actually communi- 





| cated. 


chapel within parish or dist 
The aims oollected, whethor at 
offertory or during divine service, in 


(6) Concession that on the hearing of an appeal 
at the Quarter Sessions against an order of justice. 
it is competent to either party to produce evidence 
in support of his case additional to that given 
before them. 

(7) Qu.: whether a payment of 2d. per head 
for every member of a family of or above the age 
of sixteen is due of common right as an Easter 
offering. —h. v. HALL (1866), TD. R. 1 Q. B. 682 ; 
TBO&S. 642; 35 L. J. M. CC. 2515 30 J. 2. 629 ; 
12 Jur. N.S. 802. 

8760. ——— Payable by custom—Whether valid. 
—A custom that every inhabitant of a parish of 
the age of 16, of whatever religious sect, shall pay 
4d. yearly as an Easter offering, is good.—FULLER 
v. Say (1747), Willes, 620; 125 E. R. 1356. ; 

. — . 3 * Colchester Corpn. (1867), 
eS. P. arr Laces vw. Hitch (1868), L. R.3Q. BB. 


521. 
3761. ——- ———._ Evidence of.|—lh. 
No. 3759, ante. 
3 ---—— Construction.]}—R. v. HALL, 


WALL, 





v. 
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No. 3789, ante. 

87638. -——- —-—— Jurisdiction of spiritual court.| 
—Bows te. JURAT, No. 12435, ante. 

3764. -——- ——— Jurisdiction of courts of sum- 
mary jurisdiction.}—An Easter offering of jd. 
from housekeepers was claimed by custom, « 
summary proceedings under 7 & 8 Will. 3, c. 6, 
s. 1, were taken to enforce payment :—Held: the 
justices, on the attorney for the party summoned 
stating before them that the custom was bond fide 
disputed (there being nothing to show that it was 
not so) ought under sect. 8 of the above Act to 
have forborne to give any a ait in the matter ; 
& therefore an order made by them, after such 
announcement of the defence intended, was bad.— 
R. v. Kipp (1866), 16 L. T. 203; 31 75. P. ee 

— . ord (1874), 30 L. T. . 
Aaa Aakseen 6. Webbor (1888), vt J. , 613. 

——— Whether subject to income tax.}—Sce IN- 
COME TAX. 

8765. Church offertories—At communion service 
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rict,}— 


a proprietary chapel, not having a 
the dist rict to it 


belong as of 
“right to the rector of the parish in 
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re ste of.|—Marson v. UNMACK, No. 441, 


a e 
3766. At extra legal services—Disposal of.] 
—MARSON v. UNMACE, No. 441, ante. 





——- Collections in chapel within parish or 
| L. J. Ex. 253 19 LL. T. G96. 


district.]}—See Nos. 438, 439, anie. 


—— Collection for benefit of incumbent— ! 


Whether subject to income tax.]—Sce INCOME | 
' voters for a county in respect of '' Freehold Land 


AX. 
3767. Dominicals in lieu of tithe.|—It. v. SAND- 
FoRD, No. 3395, ante. 


Customary offering in kind.}|—Sce No. 3768, | 


post. 


SUB-SECT. 3.—CUSTOMARY DUES AND OFFERINGS, | 


3768. Provision of refreshment for incumbent & 
churchwardens, etc.—-Coming in 
Rogation Week.]-—RrYNOLDS CASE (1615), Moore, 
K. B. 9163 72 E. R. 005. 

Customary Easter offerings.|.-See Nos. 1243, 
3759, 3760, 3764, ante. 

Mortuaries or corse-presents.|-- Nec BURIAL, Vol. 
VII, pp. 538, 539. 


Sect. 11.—PEW RENTS. 

3769. Applicable to incumbent’s stipend---Rights 
of incumbent./—-Under the Church Building Acts, 
1818 (c. 46), & 1810 (c. 134), & the order of the 
Church Building Comrs., assigning the pew rents 
to the district, & expressly directing them to be 
received by the churchwardens, & that out of 
such rents the latter were to pay the stipend of 
the minister of the district church, the pew rents 
(which were payable half-yearly in advance) were, 
in the first instance, expressly made applicable to 
the payment of such stipend, subject only to the 
payment, after certain deduction, of the salary 
of the clerk. The stipend was to commence at 
Christmas, & to be paid quarterly on each of the 
four usual quarterly days of payment; & it was 
rovided that the parish should not, in any case, 
ye answerable to the minister for any greater 
sum in each year than the amount of the rent of 
the pews which should have been actually let 
during the year :-- eld: (1) whenever the church- 
wardens should have received pew rents applicable 
to the payment of the minister's stipend, & the same 
had become due, @ special action upon the above 
Acta, or an action for money had & received, was 
maintainable by the minister against the church- 
wardens to recover the amount. But he was 
entitled only to recover such pew rents as had 
been received in respect of quarters expired, & 
fur which the stipend had become due, & not. 
those rents which had been paid in advance, & for 
periods tae come, & in respect of which no 
stipend yet become payable; (2) sect. 73 
of the 1818 Act, & sect. 26 of the 1819 Act, im- 
posed upon the churchwardens the legal duty of 
pa over to the minister the pew rente applic- 
able to the stipend as soon as they were received ; 
but the minister was not entitled to recover from 
the present churchwardens the balance of pew 
rents received by, & in the hands of, the late 
churchwardens, & not paid over by them to the 
present churchwardens, but retained to mect 
certain sums alleged to be payable for expenses 
incurred in t of the church. The ct. ex- 
preasly guarded themselves at the same time 


which the chapel ia situated, to be | 
disposed of as he & the churchwardens | 





ee - 





whither the pew rents could notwithstan 
procession in. 
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from being sup to sanction the retention or 
application of the pew rents by the late church- 
wardens to any of those expensos which appeared 
to be otherwise provided for by the above Acts.— 
LLoyp v. BuRRUP (1868), L. R. 4 Exch. 63; 38 


3770. Incumbent’s interest iIn—Whether occupa- 
tion of land.]—Resp. was placed on the register of 


& Pew Rents, St. Mary's Church,” which was 
situate in a borough. He was minister of that 
church, & as such occupied the parsonage house & 
was entitled in respect of the house, to a vote for 
the borough. Ilis stipend as ninister was ‘‘ tho 
residue of pew rents,” after certain payments 
made thereout by the churchwardens :—Held ; 
upon a case which reserved only the ye 

ing the 
Representation of the People Act, 1832 (c. 45), 
s. 24, be severed from the occupation of the house 
(which was part of the benefice) so as to give a 
separate qualification for the county, there was 
nothing in the above sect. to prevent them being 


‘ go severed, & consequently, resp. was entitled to 


-_—— 


me a ee ee ee - 


shall direct, & that, notwithstanding ; DOWDALL 2. 
Napler’s Act, 14 & 15 Vict. c. 12.—- : 


have his name retained upon the county register.-— 

‘Beswick v. ALKER (1872), lu. Rk. 8 CO. P. 2053 2 

Hop. & Colt. 36; 42 1.5.0. P. 265 27 1. TD. 423 | 

837 J. P. 1513 sub nom. Berwick v. ALKER, 21 

W. KR. 72. 

Annotations :—Consd. Vickers ». Selwyn (1903), 80 1. ‘I. 
747; Wolfe v. Surrey County Coundil, Reove o. Same, 
{1905] 1 K. B. 439. Mentd. North Manchester Oversoors 

_v. Winstanley, [1908] 1 K. B. 835. 

8771. ----—- ——-.] --WoLFrE v. SURREY COUNTY 

COoUNCLL CLERK, REEVE v. SAME, No. 413, ante. 
Sec, now, Representation of the People Act, 

1918 (c. Gf). 

3772. ----- Power to mortgage.|-—-Fte LEVESON, 

Ee p. ARROWSMITH, No. 2516, ante. 
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Sict. 12.--PRIVATE BENEFACTIONS AND 
CHARITABLE GIFTS. 


3773. Augmentation of Jiving---Whether claim- 
able by prescription—Annual stipend.|---Binci v. 
Woop (1698), 12 Mod. Rep. 249; 2 Salk. 600; 
88 Ks. Ht. 1298. 

3774. ----—- Charge upon rectory impropriate— 
Remedy against impropriator--& his assigns.|--- 
(1) The augmentation of a vicarage, by a yoarly 
payment of corn & moncy out of the rectory, is a 
charge upon the rectory impropriate, into whose 
hands soever it shall come. (2) Where a vicar 
brings his bill for the arrears of certain annual 
payments, issuing out of an impropriate rectory, 
he shall recover against the impropriator, though 
a considcrable time has clapsed between the 
commencement of the arrears, & the impro- 
priator’s possession. But if, pending such a suit, 
# man purchases the rectory, with notice of the 
vicar’s claim, he shall only be liable for the arrears 
which accrue after he cornes into possession.~- 
CooKE v. SMEE (1746), 2 Bro. Varl. Cas. 184; 1 
E. R. 875; sub nom. SMEE v. Cook, 2 Wood, 425, 
H. L. 

Anand :—As lv (2) Retd. A.-G. v. Naylor (1863), 3 New 
op. : 

3775. - —- Charged upon land -Part of land 
released from charge—Liability of residue.|— An 
augmentation had been granted under 20 Car. 2, 
c. & “An Act for confirming & perpetuating 
augmentations inade by ecclesiastical persons to 
small vicarages & curacies,’’ & charged upon Jand, 


Hewitt (1862), 15 
Ir, Jur. 353.—IR, 


ee wee eer a - / at eae wee 
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Sect. 12.—Privale benefactions and charitable gifts. 
Sects. 13 & 14: Sub-sect. 1.] 


& a portion of such land was held by deft. as tenant 
for life in possession, having been acquired by 
deft.’s predecessors under a contract, whereby 
they released the residue of the land from the 
burden of the charge, & indemnified the owners 
against it. In an action to recover from deft. the 
whole amount of the arrears of the charge :— 
Held: deft. was liable for the whole amount, not- 
withstanding that the annual profits of his land 
fell short of the amount of the charge. — PERTWEE 
v. TOWNSEND, [1896] 2 Q. B. 129; 65 L. J. Q. B. 
659; 75 1. T. 104. 

Annotations ;-—Consd. Ite Herbage tents, Greenwich 


Charity Comrs. v. Green, [1896] 2 Ch. 811. efd. Foley's 
Charity Trustees v. Dudley Corpn., (1910] 1 K. B. 317. 


3776. Construction of 29 Car. 2, c. 8— 
Evidence.|—Construction upon 29 Car. 2, c. 8, 
for perpetuating augmentations of poor vicarages. 

The question is whether this appears to be in- 
tended to be reserved for the benefit: of the vicar 
or curate, though not reserved to him, the Act 
intending to take in not only cases of express 
reservation, but also of intent; & here that con- 
stant regular payment for so long a time is the 
strongest evidence possible that it was so intended 
(orp HArDWICKE, (.).-- Benson v. YORK (DEAN 
& CHAPTER) (1748), 1 Ves. Sen. 01; 27 E.R. O11. 

3777. --- - Curacy-- Evidence of.|—Proof of a 
curacy augmented is made by showing an order 
for the augmentation of .t, entered in a book & 
signed by the governors, according to Queen 
Anne's Bounty Act, 1711 (¢. 10), 5s. 203 without 
going on to prove that the money was afterwards 
laid out in land, & allotted by dced under the 
corporation seal of the Governors of Queen Ann’s 
Bounty to be aunexed to the curacy, & that such 
decd was enrolled within six months after its 
execution according to Queen Anne's Bounty Act, 
1714 (c. 10), 8. 21, & Charitable Uses Act, 1735 
(c. 36).— Dok d. GRHANAM v. Scorr (1809), 11 Kast, 
478; 103 HK. Lt. 1088. 
is :- Mentd. Joo v. Wrighte (1819), 2 B. & Ald. 








----— Whether subject to income tax.) See 
INCOME 'TAX. 

3778. Construction of trust--- Payment subject to 
consent of trustees—Whether consent discre- 
tionary.| --The tithes of an impropriate rectory 
Were conveyed by the lmpropriator, on trust to 
pay the income to such orthodox minister as should 
irom tame to time be placed & settled in the per- 
petual curacy of the church, with the approbation 
& consent of the major part of the trustees; &, 
if any such should be appointed without. such 
32 perenne & consent, other trusts were declared 
of the income during his incumbency :—/leld : the 
consent) was wholly discretionary, & might be 
withheld for an insufficient reason, or none; «&, 
therefore, in a case where the trustees declined 
giving their consent unless the patron of the cure 
& the proposed curate would concur in arrange- 
ments for building a parsonage, the ct. declined 
to interfere. | A.-G. e. MaseLy (1848), 2 De G. & 
Sm. 308; Cripps’ Church Cas. 127; 17 L. J. Ch. 
446; 121. T. 0.8.43; 12 Jur. 889; 64 FE. R. 178. 

$779. —--— Gift for benefit of parish church— 
Whether applicable to repair of chancel.}—<A 
trust had been created in 1705 for the benetit of 
the parish church of A. The parish church of A., 
by an Ord. in Council, in 1852, had been divided 
into two ecclesiastical districts. It was alleged 
that the chancel had been repaired by the rector, 
& not out of the trust-funds. Semble: the trust- 
funds ought not to contribute to the repair of the 
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chancel.—Jte NORTH WINGFIELD CHARITY (1860), 
3 L. T. 237. 

8780. ——.|—-Re HARTSHILL ENDOWMENT, No, 
2754, ante. 

8781. Control of benefaction—By donor.)—Je 
HARTSHILL ENDOWMENT, No. 2754, ante. 

Gift to incumbent for church repairs.|— See 
No. 443, ante. 

Gifts for religious purposes—Whether chari- 
table.|— See CHARITIES, Vol. VIII., p. 247, No. 6s, 
pp. 248 et seq. 

Gifts for support of clergy— Whether valid. |—-Sec 
ny tae Vol. VIII., pp. 250, 260, Nos. 99, 100, 
216. 

Assurance of personal estate—For provision, etc., 
of bulldings —Churches, chapels, parsonage houses, 
etc.|—See CuaArITIEs, Vol. VIII., pp. 274-278, 
Nos. 422-424, 429-432, 1442, 445-447, 466, 467, 
470, 471, 473, 479, 480, 483, 485, 486. 

To ecclesiastical charity whose funds are 
liable to be laid olt in land.}-—See CHARITIES, Vol. 
VITl., p. 278, Nos. 490-197. 

Gift for endowment of future church --Whether 
valid.|— Sce CHARITIES, Vol. VIII., p. 280, No. 521. 

Exemptions from restrictlons on assurances-— 
To churches, ete.|—See CuaAniITIEs, Vol. VIIL., 
pp. 284 ef sey. 

Property held for benefit of parish ~-Whether 
charity within Charitable Trusts Act, 1853 (c. 137), 
Ss. 66.|—-See Cuanirigs, Vol. VIII., p. 255, No. 166. 

—-—— Whether ‘‘ charity property ’’ within City 
of London Parochial Charities Act, 1883 (c. 36).]- 
Gee CHARITIES, Vol. VIII., pp. 255, 256, Nos. 167 - 

Proceedings for transfer of funds to new church- 
wardens—-Whether consent of Charity Commis- 
sioners necessary.|— See CHARITIES, Vol. VIIL., 
p. 3914, No. 2173. 
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Srcr. 14.—FIRST FRUITS AND TENTHS 
QUEEN ANNE’S BOUNTY. 

3782. First fruits—Nature of.] —FirstT Freirs & 

ee CASE (1608), 12 Co. Rep. 45; 77 EK. K. 
325. 

3783. - - Right of Crown to.)—Firsr Freirs 
& TENTHS’ Case (1608), 12 Co. Rep. 45; 77 1K. RR. 
1325. 

3784. --- —- Liability for — Void presentation fol- 
lowed by valid presentation.) -- CURTIS’ CASE (16283), 
Litt. 130; 124 E.R. 176. 

3785. Tenths --- Nature of., -- First Fruirs «& 
con CASE (1608), 12 Co. Rep. 45; 77 E. KR. 
1325. 

3786. --- -- Right of Crown to.}--FiesTr FRvuItSs 
oo CasE (1608), 12 Co. Rep. 15; 77 E. R. 
1325. 

3787. —-_— Payment.! — Tenths are to be paid 
at the parsonage, & a person authorised by the 
bishop must demand them, otherwise the cer- 
tificate is traversable.—R. rv. BLAUCHER (15387), 
Cro. Eliz. 81; 78 E. R. 340. 

See, now, Queen Anne's Bounty Act, 1703 (c. ZU), 
Queen Anne's Bounty Act, 1838 (c. 20), 8. 3. 

8788. Composition for episcopal first frults & 
tenths—Nature of liability for.;.—(1) The Appor- 
tionment Act, 1870 (c. 35), apportions liabilities 
as well as rights. 

(2) The annual sums payable by a bishop in 
commutation of first: fruits & tenths are *‘ periodical 
payments in the nature of income ’’ within sect. 2 
of the above Act. & therefore apportionable 
between successive bishops infer se; but, though 
now collected & administered by the Governors 
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of Queen Anne's Bounty, they are still in fact 

Crown debts enforceable by writ of extent, & 

therefore not apportionable against. the Crown or 

the treasurer of Qucen Anne’s Bount y.— RocuEs- 

TER (Br.) v. LE Fancy [1906] 2. Ch. 513; 75 

lL. J. Ch. 743; 95 L. T. 602; 22 T. L. BR. 800. 
3789. -—— Whether apportionable—Between 

Crown & bishop.]-—Rocuester (Br.) vr. LE Fanu, 

No. 3788, ante. 

3790. —-—_ ——— Between bishop & successor. | -— 
ROCHESTER (BP.) v. LE FANv, No. 3788, ante. 

3791. Queen Anne’s Bounty—Mortgage of glebe 
to governors—- Recovery of money lent-—In whose 
name action brought.j}—-BuuUcK v. Hopnusonx, No. 
2506, arte, 

3792. —-— Costs of governors -- Petition for pay- 
ment of money out of court—-Compulsory acquisi- 
tion of glebe.j——(1) A railway co. [was] ordered to 
pay the costs of a petition for the application of 
money paid into ct. in respect of glebe land taken 
by the co. in the erection of a parsonage-house ; 
(2) the costs of the Governors of Queen Anne’s 
Bounty, who had been served with & appeared 
upon the petition, were directed to be paid out 
of the fund in ct., & not by the railway co.—-le 
WHITFIELD INCUMRENT (1861), 1 John. & EL 610; 
25.0. P. 6933; 7 Jur. N.S. 909; 70 I. R. 888; 
subo nom. Re op. Wairrikenp INCUMBENT, 30 
LJ. Ch. S163 sub nom. Re LONDON, CHATHAM & 
DovVER Ry. Co.. WHITFIELD INCUMBENT'S CASE, 
o1. TT. 3485 9 W. 1 704. 

-fnnotationa :- 18 to 1) Apld. Re Lathropp's Charity (1866), 
I. Nea Ng. 467. Generally, Mentd. fee Lands Clauses Act, 
Isdo, Arp. Dummer (1865), 6 New Rep. 326. 

3793. -.--— -—-— ---- Money paid in under 
Church Building Acts.) Fr p. MARGATE (VICAR), 
No. 3822, ante. 

-—— Augmentation of curacy.; 

Tey Cente. 

- -— Gift of personal estate to—Fund laid out in 

nah a CHARITIES, Vol. VIIL., p. 278, Nos. 





See Nos. 176, 


td eo ee 


SEC... 14.- CHURCH RATES, 
SUR-SECT. 1L-—IN GENERAL, 

NOTE.-—By Compulsory Church Rates Abolition 
Act, 1868 (c. 109), compulsory church rales were 
abolished except in the case of (1) church rates applic- 
able to secular purposes ¢ (2) rates for the repayment of 
money due on July 31, 1868, on the security of 
church rates; (3) church rates levied for cerlain 
purposes under private or local Acts of Parliament. 

Rates applicable to secular purposes. Src 
RATES & Katina. 

Rates for the repayment of money due on 
security of church rates.'-—Sce Sub-sect. 2, post. 

Rates levied under private or local Acts of 
Parliament.|—See Sub-sect. 3, post. 

Duties of vestries—Transfer to parochial church 
councils. } — See, note, Parochial Church Councils 
(Powers) Measure, 1921 (No. 1), 8. 4 (1) (i-). 

~——.}— See, generally, Part III., Sect. 7, sub- 
Rect. 4, ante. 

Powers, duties & abilities of church trustees 
under Church Rates Abolition Act, 1868 (c. S(/), 
S. 9—-Transfer to parochial church councils.’- - See, 
note, Parochial Church Councils (Powers) Measure, 
1921 (No. 1), 8. 4 (1) (iii.). 

3794. Refusal to make—Jurisdiction of Spiritual 
Court.:——The Spiritual Ct. may excommunicate 
the parishioners for not making a church rate.—- 
BLANK v. NEWCOMB (1699), 12 Mod. Rep. 327; 
HTolt, K. B. 594; 88 E. R. 1356. 

-tnnolation :—Reld. Veley rv. Burder (1441), 12 Ad. & EI. 
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8795. Incidence of rate—As between districts— 
Customary apportionment— Whether valid.]— In 
prohibition, pltf. stated that M. was an ancient 
parish, having an old parish church & consisted of 
one vill called A. & three other vills, & set forth a 
custom to make a general rate to reimburse the 
churchwardens their expenses; & for the inhabi- 
tants of A. by a naeticulne levy to raise two-thirds 
of such rates, & the inhabitants of the three other 
vills, by a particular levy, the other one-third. 
That a rate was made by the parishioners for 
reimbursing the sum of £19 laid out by defts. (the 
churchwardens) in repairing the church; & the 
three vills were rated at the above one-third :— 
Held : the custom was well alleged & a reasonable 
one, for the word ‘ inhabitant ’* was to be con- 
strued according to the subject matter, & included 
all such persons, & those only, as by law were 
liable to the payment of church rates. The custom 
might be or might have been a reasonable one, & 
though the reason assigned by plitf., viz. that 
A. had more inhabitants, was not. suflicient, it 
should not therefore be overturned.---BURTON ¥, 
WInepAY (1737), Andr. 32; 95 KE. BR. 284. 

3796. Inspection of parish books by parishioners 
~—Mandamus.]-—ANOoN. (ISI4), No. L058, cote. 

3797. — — Comparisons of church rate with 
poor rate.|—RANSON & KNoTroir. CAMPKIN, No. 
443, ante. 

3798. Basis of assessment Whether poor rate.| 
—(1) Though a church rate is often made accord- 
ing to the assessment for the poors rate it acquires 
no validity from that circumstance, & the poors 
rate may be void & yet the church rate Tob. A 
church rate does not. require to be upon the full 
rateable value, it merely requires to be just & 
equal, Yet the acquiescence of a parish in the 
poors rate is presumptive evidence that a church 
rate made upon the same basis is just & equal. 
The substantial inequality whieh will) render a 
church rate invalid may be either the omission of 
property that ought to be rated or the under- 
rating some & the overrating others. 

(2) A church rate differs from the poors rate in 
three things : it) need not. be upon the net annual 
value if just & equal; it cannot be compounded 
for; & the landlords of small tenements cannot be 
rated for part thereof in lieu of the occupiers. 

(3) The chuarchwardens in’ making a church 
rate need not follow the poors rate, & should not 
do so unless satisfied it is just & equal; & to make 
i} a mere copy of the poors rate, may make the 
rates bad. ATTENBOKOUGH vt. Kemp (1861), 14 - 
Moo. P.O. OC. $5135 5 LT. 67; 25 J. 2. 627; 
7 Jur N.S. 665; 9 W. OR. 7713 15 i. RR. 338, 
Pe, 
Annotation : 

Moo. PL. 

3799. - - oi-- In making a church rate, the 
parishioners are not bound to adopt the valuation 
made by an assessment committee, under the 
Union Assessment Committee Act, 1862 (c. 103). 
Where a church rate was made upon the basis of 
an old valuation originally made for the purposes 
of poor rate & in accordance with Parochsial 
Assesxaments Act, 1836 (c. 96), & which had been 
since from time to time corrected, & acted upon, 
& acquiesced in for a great number of years, the 
ct. refused to disturb the rate, merely on the ground 
that a new valuation made under the 1862 Act 
differed from the old one.—-BaAnnes v. GRANT 
(1866), I. KH. 1A. & Kb. 37; 35 1. J. Eccl. 93 13 
L. T. 686; 30 J.P. 277; 12 Jur. N. 8. 168. 

3800. Validity of rate--Onus of proof.; —FAULK- 
NER tv. HHUMFREY (1540), 4 J. P. 478, 493. 
Annotation :~-Consd .t! r. Bidwell (1845), 10 J. P. 264, 


Generally, Mentd. echards ». Birley (1864), 2 
CAN. 8. 96. 
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Sect. 14.—Church rates: Sub-sects. 1 & 2, A.] 


3801. Objections to.j}—-A chapel rate was 
laid on the landholders of the chapelry only, 
exclusively of the holders & occupiers of mills 
& houses :—J/eld : an occupier of Jand within the 
chapelry, who did not object to the rate before 
the justices when summoned for non-payment, 
could not een its validity in an action of 
replevin, after distress on his goods under the 
justices’ warrant. A chapel rate, duly made, but 
objected to from extrinsic circumstances, can 
only be questioned in the ecclesiastical ct. An 
order of justices for payment of chapel rate need 
not state that the proceedings were taken ‘ on 
oath.”’ 

I will only add one observation, with regard to 
the words ‘‘ duly made.” A rata is duly made if 
made in such a manner that the magistrates are 
bound to act (Korre, B.).—RAMsROTTOM v. 
DuckwortH (1847), 1] Exch. 506; 19 L. J. M. O. 
14; 10L.T. 0.8. 166. 

3802. Grounds for revision-—Persons liable omit- 
ted to be assessed.|—-RANSON & KNOTT v. CAMPKIN, 
NO at anle. 





03. -—-- Whether that rate based on super-_ 
seded poor rato assessment.|— BARNES v. GRANT, 


No. 3799, ante. 
3804. Recovery-—Jurisdiction of Ecclesiastical 
Court.) —Rickerrs ». BODENHAM, No. 1069, ante. 
3805. -—--- --—.]---If « church-rate under £10 
be disputed in the Keclesiastical Ct., it is not 
necessary to plead that the party had been 
summoned hefore the magistrates. —White & 
JACKSON v, Bearn (1840), 2 Ourt. 480; 4 =. BP. 
604; 163 1. BR. 48t. 
Annotations - Refd. Ramsbottom v. Duckworth (1847), 
1 Exch. 600; i. ¢. Byrom (1848), 12 Q. B. 321: Roe. 


Crook, eto, Lancashire JJ. (1857), 21 J.P. O27; Asterloy 
*. Adams (1871), L. Ro 3A. & E361, 7; Auterloy 





3806. - —--.] —He Bainis, No. 1155, ante. 
3807. -—— ---.] A prohibition will go to the 


ecclesiastical ct. in a suit to enforee the payment 
of a sum under £10, due upon a church rate, where 
neither the validity thereof nor the liability of the 
party to pay it is disputed. 

A declaration in prohibition suMciently discloses 
that they are not disputed, which alleges that 
deft. appeared in the ecclesiastical ct. under protest 
against the jnrisdiction, & afterwards protested 
against it, on the ground that the amount to be 
recovered was under £10, & that the validity had 
not been disputed by pltf., as after such a pro- 
ceeding in the ecclesiastical ct. he would be unable 


to contest the jurisdiction of the justices, by | 


denying the validity of the rate or his liability 


to pay it.--RICHARDS v, DYKE (184123), 3 Q. B. 2565 . 


2 Gal. & Dav. 403; 11 1. J. Q. B. 275; 6 Jur. 
10385; 114 BK. OR. 505. 
Annotation >—Reld. R. v. Colling (1852), 17 Q. B. 816. 
3808. ——— Jurisdiction of magistrates—Bon& 
fide objection to validity of rate.|\—If upon an 
application to justices for a warrant to levy the 
amount of a church rate, deft. makes it appear that 
he bond fide disputes the validity of the rate, 
though he does not in express terms object to 
their jurisdiction, the justices ought to for to 
give judgment.—R. «. Leicester JJ. & Compron 
Vaal re lL. J. M. C. 203 ; 3 W. R. 568 ; sub non. 
. wv. LRICESTERSHIRE JJ., Er p. C » 
L. T. 486; 24 J. P. 391. aici 
Annotation >—Distd. R. vr. Knox (1863), 82 L. J. Mf. C. 257. 
8809. By Quaker.]—It is a 
general rule that the summary jurisdiction of 
justioes of the peace gives way when a matter of 
title comes bond fide into question before them. 





Seema 





Hence when under 7 & 8 Will. 8, o. 34, 5. 4, a- 


‘for church rates because they are unequal. 


ECCLESIASTICAL LAW. 


Quaker is summoned before justices for non-pay- 
ment of church rates if he bond fide disputes the 
title to enforce the rate, their jurisdiction ceases 
& the ccclesiastical ct. is the proper tribunal to 
decide the matter. 5 & 6 Will 4, c. 74, seems to 
intend to confine the summary jurisdiction of 
baer over church rates to cases where title 
s not in question. BACKHOUSE v. BISHOPWEAR- 
MOUTH (CHURCHWARDENS) (1860), 9 C. B. N. S. 
315; 30L. J. M.C. 118; 3 L. T. 626; 25 J. P. 
ve 7 Jur. N. S. 3388; 9 W. RR. 162; 142 H.R. 
Annotation :-—Refd. Pease v. Chaytor (1861), 1 B. & S. 653. 

3810. —— ——- ———- ——_..]—Wh ere a Quaker, 
on refusal to pay a church-rate under £50, is sum- 
moned before magistrates, & there takes bond fide 
objections to the legality of the rate, the juris- 
diction of the magistrate ceases, & that of the 
Ecclesiastical Ct. attaches.—BIsHOPSWEARMOUTH 
(CHURCHWARDENS) v. BACKHOUSE (1862), 7 L. T. 
438; 27 J. P. 167. 

3811. ——_- ——_— Whether objection bona 





| fide.]—R. v. CINQUE Ports JJ. (1862), 1 New Rep. 
' 105; 26 J. P. Jo. 757. 


See, also, No. 3828, post. 
3812. Whether prohibition lies—Rate un- 
equal.|—No prohibition will be granted to a suit 











ANON. (1677), 1 Freem. K. B. 289; 1 Vent. 308 ; 
$9 Ke. R. 200. 

3813. ——-— -——- Where case before court having 
jurisdiction.|—Jn a suit by C. & I1., churchwardens, 
against I’. for non-payment of church-rate, a libel, 
answer, & reply were put in & certain articles were 


- exhibited by the churchwardens with, & in support 


of the reply. The articles were rejected in the 
Consistory Ct., but on appeal to the Arches (Ct., 
they were admitted. F. then appealed to the 
Privy Council & his appeal was referred to the 
Judicial Committee. While the appeal was de- 
pending but before any procecdings had been 
taken in that ct., EF. moved for a prohibition on 
the ground that the rate was bad, & appeared to 
be so from facts stated on the pleadings :—Held : 


' @ prohibition could not. be granted on this ground. 


the cause being before a ct. the jurisdiction of 
which was not denied, no erroneous proceedings 
having been taken there, & this ct. refusing to 
presume that the Judicial Committee would act 
incorrectly.-—CHESTERTON v. FARLAR (1838), 7 
Ad. & EL 713; 7L 5. Q. B. 663 112 EB. BR. 638 3 
sub nom. R. wv PRivy Councin JUpIcIAL CoMm- 
MITTEE, 3 Nev. & P. K. UB. 15; 2 Jur. 3943 sub 
nom. I. v. CHESTERTON, 1 Will. Woll. & Hl. 19; 
25.7. 2. 

Annotations >—Refd. KR. +r. Poole Corpn. (1838), 2 J. P. 84; 


Jones v. Johnson (1850), 5 Exch. 862; Wadsworth rt. 
Spain (Queen) (1851), 17 Q. B. 171. 


3814. —-— After death of parishioner.}—The 
repair of the parish church is a personal obligation, 
& church rate is a personal claim upon the party 
assessed. Semble: an exor. is net liable in any 
shape whatever for a church rate due from his 
testator; & if he is liable, if it is a debt, such debt 
cannot be recovered in these cts.; if it be a debt, 
it is recoverable in another ct.—WILLIAMS 1°. 
GEORGE & Nunn (1843), 3 Curt. 343; 2 Notes of 
Cases, 85; 7 Jur. 241; 163 E. R. 751. 

$815. Practice & procedure in ecclesiastical 
court — Letters of request — Form.]— Rippin rv. 
Bastin, No. 1092, ante. 

8816. Pleading.}—-In a suit for sub- 
traction of a church rate, made in virtue of the 
Church Building Acts, 1818 (c. 45), & 1819 (c. 134), 
the libel ought to show upon the face of it that the 
conditions required by the Acts have been com- 











Part VII.—PROpERTY OF 


plied with.— BLUNT & FULLER v. HARWoopD (1837), 
1 Curt. 648; 1J.P.371; 163 E. R. 227. 


.innotations ‘Reid, Williams v. George (1843), 2 Notes of 
Cases, 85. Men Hawes & Vicat v. Pellatt (1839), 


2 Curt. 473. 

3817. ——— Costs of proceedings —Liability for.] 
—Where a party has been sued for subtraction 
of church-rates, for less than £5, & has been com- 
mitted to prison for contempt of ct., & has made 
various unsuccessful efforts to set aside the pro: 
ceedings against him in a ct. of common law, 
whereby great costs have been incurred in opposing 
the same, he is nevertheless entitled to his dis- 
charge under 3 & 4 Vict., c. #3,o0n payment only of | 
the taxed costs incurred in the ccclesiastical ct. : 
alone, & of the amount of church-rate originally 
sued for.—BakeErR, JErpr & Moss v. THOROGOUD 
(1840), 2 Curt. 682; 4 J.P. 7703; 163 Bh. R. 582. 
Annotation :—Apprvd. Ec p. Cox (1887), 20 Q. B.D. 1. 

3818, —— Delay by parish in en- | 
forcing payment.]-—A parish permitting a long 
accumulation of arrears of church rates & then | 
suing, will for such neglect. be left to payment of | 
ee costs. — BLOUNT v. FIFE (1845), 5 L. T. OLS. | 
Lo ° 

3819, -~—— By distress---Form of warrant.] --A 
warrant of distress for church rate, which does not 
specify the time at which the distress is to be sold, 
is bad, & the rescue of a distress taken under such 
a warrant is no offence.—h. vr. WILLIAMS (1850), 
2 Car. & Kir. 1001; 1 Den. 529; TT. & M. 235; 








{ New Sess. Cas. 137; 10 7, J. M. ©. 1263 14 
LL. T. O. S. 552; 14 5. P. 753 14 Jur Llib; 4 


Cox, GC. C. 87, CO. C. RR, 
tnnotation :-—Refd. Jonos v. Johnson (1850), 5 Exch. 862. 


3820. Application.|—-RANpD & (CRIMWADE 1. 
GREEN & GREEN, No. 905, ante. 


eR 


SUB-SECT, 2.—FoR REPAYMENT OF CIARGES 
SECURED ON RATES. 


A. In General. 


3821. Security by way of annuity charged on . 


rates—-Whether valid—-Construction of statutes.| - 
Au Act of Parliament was passed in 1816 for the 


purpose of raising £5,000 for the repair of one of , 


the parish churches in London. ‘The Act. appointed 


certain persons to be trustees, & gave them the . 


power of levying rates & authorised them to raise 
the money required by the granting of life an- 
nuities, by way of simple annuity, or for the lives 
of two persons or the survivor, with this restriction, 
that no annuity should be granted for any single 
life ata higher rate than £8 3s. per cent., when the 
life of the annuitant should be under 35 years. 
In 1817, in consideration of £2,500 paid by A. the 
trustees granted an annuity of £225 to A. & LB. 
& the survivor. 

Another Act was 
that the trustees 


2d in 1819, which recited 


above-mentioned sum of £2,500 & the annuity of 
£225, & enacted that the annuities already granted 
should be paid in the first 
The annuity was paid up to 1848, when the trustees 
cena further payment, on the ground that the 
gran 

Held: if the grant had been void under the Act 


of 1816, the defect was cured by the Act of 1819. | 


Semble: the restriction contained in the Act of ! 
1816 was directory & not prohibitory.—- DELARUE 
v. CHURCH (1851), 20 L. J. Ch. 183; 17 L. T. O. S. 
102; 15 Jur. 455, 


ne ee pe es ee ee 


eee tee 


: purpose in the Act) eoutained. 
| Was filed against the trustees charging that they 
| had already levied sufficient to pay off the moneys 


B. was then 33 years of age. | 


ASHE 
ul had raised £5,000 & granted . 
annuities to the extent of £297, which incluued the ' 


lace out of the rates. : 


had been void under the Act of 1816 :— | eaeaglian 
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$822. Validity of rate—Whole sum borrowed 
exceeding borrowing powers.]—Trustees, under a 
local Act of Parliament, were authorised to borrow 
by annuity, or at common interest, a sum not 
exceeding £30,000, for the purpose of building a 
chapel, & for other purposes in the Act mentioned, 
& the moneys so borrowed & tho interest thereof 
were to be made payable out of the burial fees, 
& out of the rates & assessments to be made in 
pursuance of the Act. The trustees in fact bor- 
rowed a sum of £32,636, & made a rate to pay the 
interest of that sum :—-Afeld : on demurrer, in an 
action of replevin by an inhabitant, upon whom an 
aliquot. proportion of the rate was levied, the 
trustees had exceeded their power, & the rate was 
bad in tolo, although the defect did not appear on 
the face of it.-—Rrceurer v. HuauEes (18234), 2 
B.& O<£ 4993 3 Dow. & Ry. K. B. 788; 21. J. 
O. S. K. B. 61,119; 107 KR. 469. 

Annotation :-—Mentd. A.-G. v. De Winton, [1906] 2 Ch. 106. 

3828. —-:~- Signature by trustees.]-—-Under a 
local Act of Parliament, seven or more trustecs 
were empowered to raiso a sum of £7,000 & to 
make church rates for paying the principal & 
interest. No act of the trustees was to be deemed 
valid, unless done at some meeting of the trustees, 
to be held under the Act. A mandamus to levy 
& collect rates made by the trustees, was granted 
aguinst the churchwardens. Issues of fact were 
raised upon their return, & it} appeared, that none 
of the rates were signed at any meeting by all 
the seven trustees, but all of them signed subse- 
quently by some trustees, & also, that all the 
seven trustees signing the rates, were in no case 
parties present at the meeting when the rates 
were made:—Held: the rates were bud. -- 
R. a. RODMALL (1838), 2 J. P. P82. 

3824. Rate levied insufficient - Power to make 
further rate—By leave of court.| -By 14 Geo. 3, 
«12, & 53 Geo. 3, ¢. 86, trustees were empowered 
to borrow two sums of £6,000, & £4,000, to be 
applied respectively in rebuilding the — parish 
ehurch of C2 & in erecting a chapel of ease In the 
same parish. They wore also enipowered by the 
latter Act to raise £2,000 for the repairs of the 
chapel. Power was given to levy rates in the said 
parish for the payment of tie principal & interest. 
The trustees had continued to levy rates since the 
passing of the above Acts. £2,000 had been applied 
in repairing the chapel of ease, but such sum had 
not been raised under the special powers fur the 
An information 


borrowed, & interest thercon ; that the application 
of the £2,000 part thereof in the repairs of the 
chapel of ease was a breach of trust, & that such 
payment ought not to be allowed & that the power 
to raise such sum was at end. The information 
prayed an account accordingly, & that the trustees 
might be restrained from levying additional rates. 
It was decreed that the power to raise the £2,000 
was at end, & ought not to be exercised. I6 
appearing by affidavit that a portion of the sums 


| borrowed, with interest, was still due, itt was 


further decreed that the rates already Jevied 
but not collected be got in, & that if such rates 
should not be sufficient, cither party to be at liberty 
to apply in chambers t») levy such further rates as 
might require.—A.-G. ve THORNTON 
(1858), 20 J. P. 803, 

8825. Incldence of rate—Whether on tithes— 
Power to charge on tenements and hereditaments.) 
—li. v. BARKER, No. 3359, ante. 

3826. Auditing accounts—Provision in local Act 
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Secl. 14.-—Church rales: Sub-sect. 3, A., B. & C. 
Sect, 15 : Sub-sect. 1,A ] 

ne 2J. PRP. 360; 2 Jur. 132, 565; 112 E. R. 

718. 


Annotation :-—Refd. KR. v. West Riding of Yorkshiro JJ., 
Crich v. Sheffield (1844), 1 New Soss. Cas. 98. 


8838. Assessment —‘‘ Full annual rent or 
value.’’"|—LBy a local Act, the churchwardens of a 
parish were required to make a rate ‘ on the full 
annual rent or value ”’ of all houses rateable to the 
relief of the poor :—Held: ‘“ full annual rent or 
value ’’ meant full net annual value, & the rato 


could not be made on the gross estimated rental.— ; 


Rtosk v. WaTrson, [1894] 2 Q. B. 90; 63 L. J. M. C. 

108; 70 L. T. 906; 58 J. P. 580; 42 W. RR. 523; 

10 T. J. 1k. 404; 38 Sol. Jo. $863; 10 BR, 255, D.C. 

RR. Whether Enforceable under Compulsory Church 
Iiates Abolition Act, 1808, s. 5. 

3839. Church rate— Whether confined to rate for 

ecclesiastical purposes.|—HBy a local Act, it was 


provided that the churchwardens of the parish | 
should pay to the rector for the time being a fixed , 


annual sum in lieu of all tithes, or payments in 
lien of tithes, to which the rector was entitled 
within the parish. 
ayments In lieu of tithes; & sect. 14 required 
dhe churchwardens & inhabitants in each year to 
make & sign a sufficient assessment, to be called 


the church rate,” upon (1 occupiers of lands & | 


tenements within the 
annual sum & such further sum as should be 
necessary for repairing & keeping in repair the 
parish church & churchyard, & for the payment of 
all necessary & proper salaries & disbursements 
relative to the parish church & churchyard, & the 
costs of collecting the rate. 

By Compulsory Church Rate Abolition Act, 
1808 (c. 109), 8. 1, no proceedings shall be taken to 
enforce payment of any church rate made in any 
parish or place, By sect. 2, where under a general 
or local Act a rate may be made & levied partly 
for ecclesiastical & partly for other purposes, aiich 
rate shall be made, levied, & applied for such last 
mentioned purposes only. By sect. 5, ‘* This Act, 
shall not affect any enactment in any 
local Act. of Parliament. under the authority of 


which church rates may be made or levied in lieu ' 


of, or in consideration of the extinguishment or of 
the appropriation to any other purpose of, any 
tithes customary payments, or other property 
or charge upon property, which tithes, payments, 
property or charge, previously to the passing of 
such Act, had 
ecclesiastical purposes as defined by this Act, or 
in consideration of the abolition of tithes in any 
place, or upon any contract made, or for good or 
valuable consideration given, & every such enact- 
ment shall continuc in force in the same manner as 
if this Act had not passed.” 
Act shall the 


‘ecclesiastical purposes ’ mean 


building, rebuilding, enlargement, & repair of any | 


church or chapel, & any purpose to which by 
common or ecclesiastical law a church rate is 


applicable, or any of such purposes, & ‘ church | 


rate’ shall mean any rate for ecclesiastical 
ru as hereinbefore detined "' :—Held : (1) the 
‘church rate" specified in sect. 5 of the Act of 


1868 was not limited to a church rate for ecclesi- 
astical purposes as defined in sect. 10, but meant | 


the church rate as made or levied under the local 
Act; (3) the church rate under the local Act, 
which was a church rate not only for ecclesiastical 
purposes but also for other purposes, namely, the 
rector’s stipend, was authorised ta be made & 


Sect. 7 abolished such tithes & | 


marisn for raising the said : 


rivate or | 


w©On appropriated by law to | 


By sect. 10, ‘‘ In this | 


ECCLESIASTICAL Law. 


levied ‘in consideration of the abolition of 
' tithes’; (3) the whole rate was preserved from 
i abolition by sect. 5, & not merely that part of it 
which was applicable to payment of the rector’s 
1 Stipend.—LONDON CouUNTY COUNCIL v. Sr. 
. BoTOLPH, BISHOPSGATE (CHURCHWARDENS), [1914] 
. 2K. B. 660; 83 L. J. K. B. 953; 110 L. T. 737 ; 
2 J.P.161; 12 L. G. R. 168, C. A. 
, 38840. In Heu or in consideration of the extin- 
| guishment or abolition of tithes—Exemption from 
' tithes—-Authority to raise rate-—Divided parish.)—- 
By a local Act, the hamlet of P. was taken from the 
parish of S. & formed into a separate parish, with 
a separate church & incumbent, & by sect. 12 the 
_ inhabitants of the parish of P. were discharged & 
exempt from the payment of small tithes, & the 
rector ecased to have the cure of souls over the 
new parish. By scct. 61 of the local Act it was 
. provided that for the purposes of the Act it should 
bs lawful for the vestry to make a rate upon the 
. tenements, & 
There was also 
‘a clause in the Act by which the rate was to be 
applicable to other purposes besides the payment 
of the incumbent, namely, purposes connected 
: with the repair of the church & the cclebration of 


occupiers of all lands, houses. . 
| hereditaments within the parish. 


| divine service. ie 
By sect. 2 of Compulsory Church Rates Abolition 
Act, 1868 (c. 109), ‘* Where in pursuance of any 
general or local Act any rate may be made & 
‘Jevied which is applicable partly to ecclesiastical 
(& partly to other purposes, such rate shall be 
t levied & applied to such last mentioned purposes, 
& so far as is applicable shall be deemed a scparate 
& not. a church rate & shall not be affected by the 
Act,” & by sect. 5, “ This Act shall not affect any 
enactment in any private or local Act of Parlia- 
ment. under the authority of which church rates 
may be made or levied in licu of, or in considera- 
tion of the extinguishment, or the appropriation 
to any other purposes of any tithes .. . which 
previously to the passing of the Act had been 
appropriated to ecclesiastical purposes . . . or 
in consideration of the abolition of tithes in any 
place or upon any contract made or for good or 
valuable consideration given.” 
The vestry of P. made a rate which they applied 
to cighteen different purposes, of which four were 
non-ecclesiastical, & fourteen were ecclesiastical 
purposes within the meaning of Compulsory 
' Church Rates Abolition Act, 1868 (c. 109), 8. 10 7 
, Held: (1) the rate was not made in lieu or In 
consideration of the extinguishment or abolition 
of tithes within the meaning of sect. 5 of the 
'‘ Compulsory Church Abolition Act, 1868 (c. 109), 
' & therefore it came within sect. 2; (2) the rate 
‘ might be treated as a valid rate, only as a separate 
rate & not a church rate, & it was consequently 
‘ good for non-ecclesiastical purposes, but bad for 
ecclesiastical pu 2s, & could not be enforced 
in respect of the latter.— WATSON v. ALL SAINTS, 
| PorpLaR VESTRY (1882), 46 L. T. 201; 46 J. P. 
. 454, D.C. 
Annotations :-— 4s to (1) Distd. Bell ¢. Bassett (1852), 47 
gata Pa Cc. Cc. er. St. Botolph, Bishopsgate, (1914) 


3841. In lieu of small tithes.}-— 
By a local Act in M. certain small tithes had been 

, abolished, & in lieu thereof the churchwardens 
were directed to make a composition rate on 
| property in the parish to pay the rector's stipend, 
& any deficiency in the church rates :—Held: this 
was a rate levied in lieu of the extinguishment of 
small tithes & other payments, & as such was saved 

' by Church Rate Abolition Act, 1868 (c. 109), s. 5, 
from abolition, though partly appropriated to 
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ecclesiastical purposes.—ST. MATTHEW, BETrNAL ' church rate, under an Act extin 


GREEN VEsTRY v. PERKINS (1885), 53 L. T. 634; 
1T. L. R. 621, H. 1. 


Annotation -—Consd. L. C. C. tr, St. Botolph, Bishopsgate, 
[1914] 2 kK. B. 660. 


3842. Contract for good consideration—Endow- 
ment raised by mutual agreement of parishioners.] 
-~ By a private Act, reciting that the Earl of B. 
had erected the church & rectory house of St. P., 
& charged his property with the perpetual pay- 
ment of £100 a year to the rector, it was enacted 
that St. P. be a parish, & that the yearly sum 
of £250 be charged upon the houses of the inhabi- 
tants of the parish, except B. House, for the 
support & benefit of the rector, curate, clerk, & | 
sextons of the parish, & that the said sum be | 
collected by a rate made by the churchwardens. | 
By a local Act, reciting that. it was expedient. . 
that the said sum of £250 should be increased, it 
was enacted that the yearly sum of £520, in lieu 
of £250, be charged upon all the houses in the | 
Parish, not. excepting B. House, & the rentcharge 
upon the Duke of B.'s property be increased to 
£180 a year. On action brought to recover the 
amount of a rate made under the above statutes 
against an inhabitant of the parish :—--/Held: 
although, being made partly for ecclesiastical 
purposes, it was a church rate within Compulsory 
Church Rate Abolition Act, [808 (c. 109), 5. J, 
yet it} was enforceable by virtue of sect. 5 of the 
same Act as being on a contract made for good 
consideration between the Duke of B. & the 
Parishioners of St. P.— Brun v. Bassierr (1882), 52 
LJ. Q. KB. 223 471. T. 19, 


© ada 9 


elanetalion : —Distd. Reo or. St. Marylebone Vestry (1804), 
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ing tithes in 
the parish, & authorising a yearly church rate to 
be made, in order to raise money for the payment 
of compensation to the parson in lieu of tithes, & 
for the repairs of the church, upon all inhabitants 
& occupiers, because beneficial occupation was not 
material.— K. v. WILSON (1840), 12 Ad. & EI. 04 ; 
4 Per. & Dav. 130; 9 1. J. M. C. 100, 102; 4 
Jur. 1128; 113 E.R. 7A. 
ainnotations hee 77 R. », Baptist: Missionary Soo, ieee ; 
10 a. 1. 884. d. Hodqyuon v. Carlisle L. B. of Health 
), 83K. & B. 116; BR. v, Licensed Victuallers’ Soc. 
(1861),1 B.& 8.713 Sheppard ¢. Bradford Overseors, ote, 

(1864), 16 C. B. N.S. 369. 

3846. ‘‘ House ’’--Parish of St. Paul, Covent 
Garden.-—Whkether Covent Garden Theatre in- 
cluded.|—-By a local Act, 51 Geo 3, c. cl., after 
reciting a former Act, whereby a yearly sum of 
£250 was charged upon the houses of the inhabi- 
tants of St. Paul's, Covent Garden, except B. 
house, for the support & benefit of the rector, 
curate, clerk, & sextons for the time being of that 
parish, that. charge of £250 was repealed, & in lieu 
thereof a yearly sum of £520 was charged gs eae all 
houses within the parish, to be assessed by the 
churchwardens, & paid by the occupiers of such 
houses respectively, & recovernble, in caso of 
refusal to pay the sums assessed on the house or 
houses in their oecupation, by distress: ~ Held: 
the word “ houses”? in this Act) meant houses 
intended for human habitation, & Covent Garden 
Theatre was not ratable under the Act. - SURMAN 


.t DARLEY (1845), 14M. & W. 981; 11. J. MLC. 


OT. L. KR. 59a. 
3843. —— — How ascertained. —Tho “ contract: , 
made” or good consideration given mentioned in 


Kect. & of Compulsory Church Rate Abolition Act, 
1868 (c. 109), must be found in or gathered from 
the local Act.---R. oo. Sr. MARYLEBONE Vestrry, 
[1805] 1Q. B. 7713 641. 3. Q. B. 6285 72 be 1 
ks WIT. LR. 1203 14 R. 172, CLA. 

3844. Effect of non-residence of rector.| A 
rate was made under a local Act for the purpose of 
making better provision for the maintenance of 


M5; 54. OS. 1978; 8 5.70. 723 158 OR. 

410. 

Annotations :-Consd. Lewln ». Newnes, Lewin ve Warne 
1904), 00 LL. P. 1603) Lewin o Knd, (100) ALC. 200, 
efd. 8. Acrodrome vr. Dell, [1917] 2K. B. 880. 

3847. - ----- Whether offices, etc., Included 

-—Resident caretaker.|---Jield : houses consisting of 

the offices, ware-houses, store-rooms, & counting- 


ee 


~ houses of publishers, some rooms in which were 


vecupied by caretakers & their families, such 


. caretakers having internal access to the whole of 


i & Co. (1904), 90 L. Th. 160; 


the rector of the parish of St. 0., Southwark, & . 


Which relieved the inhabitants of the parish from 
the obligation of paying tithe. The  applts. 
objected to pay on the ground that. the rector did 
not reside in the parish, & was not capable by 
reason of his muplowncnt as diocesan missioner 
of duly discharging his parochial duties, & they 
appealed to quarter sessions against: an order fur 
the payment of the rate: Held: it} was no 
objection to the rate that the rector was not living 
at the rectory, & it was not open to applts. to 
raise by way of appeal the contention that the 
rector was not performing his parochial duties. - 
Hay & WHARF, LTD. (PROPRIETORS) v. ST. OLAVE'S, 
SOUTHWARK TRUSTEES (1909), 73 J. P. 3753 25 
r. 1. R. 648; 9 L. G. R. 1022, D.C. 


C’. Incidence. 

3845. Whether house occupied by day only.) -- 
The Treasurer of the London Missionary Socicty 
was rated to the relief of the poor, in respect of a 
house taken by the society, under a lease, for 
religious & charitable purposes. The treasurer 
attended at the house one'day in the week to 
superintend the society's affairs, but no person 
ever slept there. The treasurer received no 
remuneration for his services, & neither did he 
nor any other person connected with the society 
derive any profit from the occupation of the | 
premises :—Held: he was properly assensed to a 


'  Aanatation ¢ 


the premises, were chargeable under 51] Goo. 3, 
e. cl -LEWIN v Newnes, [rp., Lisewin v. WARNE 
on J. PL 1645; 20 
Toi. R. 2063 48 Sol. Jo, 2238, D.C. 

Refd. Lewin 9. Civil Servico Supply Assocn. 

(1904), O8 J. a. Fa. S50. 

3848. - Whether houses converted into 
offices, etc., included - No resident caretaker.]—- 
Houses in the parish of St. Paul, Covent Garden, 
were used as warehouses, counting-houses = & 
ofiices. They had formerly been used for rosi- 
dence, but. no longer contained bedrooms, kitchens, 
or fireplaces, & no person slept there, They could 
readily be fitted for use as dwelling-hounses : -~ 
Held: they were liable to the rector'’s rato as 
* houses’ within 31 Geo. 4, oc. el.-) LEWIN v, 
Enp, [1906] A.C. 200; 75 L. J. K. 1B. 478; 04 
L. T. 649; 70 J. P. 20%; 54 W. KR. 6008; 22 
T. 1. R. 50435 41. G. . 6183 revay. S.C. sub nom, 
LEWIN v. END, LEWIN v. CIVIL SERVICE SOPPLY 
Assocon,, [1905] 1 K. 1B. 6609, CLA. 
Annotations :-—Reld. 3. Acrodrome v. Dell, (19417) 2 K. B. 

350. Mentd. Morgan co. Kenyon (1913), 78 J. 1. 66. 
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Secr. 15.—CHAPELS, MISSION ROOMS, SUNDAY 
SCHOOLS AND OTHER BUILDINGS. 
SUB-SECT. 1.-—OHAPEIA, 

A. In General. 

3849. Chapel -—— Formerly synonymous with 
church.!—efore the distribution o ap een as 
they are now fixed, the terms church & chapel 
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Secl. 15.—Chapels, mission rooms, Sunday schools 
and other buildings: Sub-sect. 1, A., B., C. & D.| 


Le Ee rene oa ee ee 


were synonymous; & before 1285, a quare impedit 
lay for a chapel as well as achurch. A church may 
be er etay to as a chapel, & yet remain in right 
achurch; & a chapel may commence a church, 
by being presented, and instituted to as such.— 
YATEMAN v. Cox (1774), 2 Bro. Parl. Cas. 191; 
1 - R. $790, TL. 


50. -——- Conversion into church—By pre- : 


sentation & Institution.]---YATEMAN v. Cox, No. 
3849, ante. 
3851. ‘‘ Chapelry ’’.-Within Church Building 


Act, 1831 (c. 38), s. 14—What Is.]—Canrr 1. - 


Mostyn, No. 1860, ante. 

3852. Memorial chapel--- With stained glass & 
mosaic decoration—- Right to easement of light— 
Amount of light.j-—Held: a memorial chapel, 
unconsccrated, used for Church of England & 
Presbyterian services & for confirmatign & other 
classes, & decorated with stained windows & 
mural mosaics, was a ‘ building’’ within Pre- 
scription Act, 1832 (c. 71), 8s. 3, entitled to pro- 
tection with regard to the light necessary not 
only for conducting the services & classes, but also 
for the designed illumination of the works of art.-. - 
AG. v. QUEEN ANNE GARDEN & MANSIONS Co. 
eel). 60 L. 'T. 750; 37 W. OR. 5725 5 TN. 1. RR. 
$30, 
winnotations :— Reld. Clifford rv. Felt, [1899) 1° Ch. 

entd. Corbett. ¢. Jonas, (1892) 5 (Ch. 1375) Lazarus r. 

Artistic Photographic Co,, [1807] 2 Ch. 214. 

See, generally, MASEMENTS, pp. 123-125, ante. 

Whether ‘‘ private house ’’ within Canon LXXI. 
-- Proprietary chapel.|— See No. 3876, post. 

Private chapel of almshouse.! Seer No. 
SSO, posi. 


omy 


B. Public Chapets. 

3853. Distinguished from rectory.| - GruBbBAM 
vr Grave (1620), 2 Roll, Rep. 1503 1 Kage. & Y. 
S163 STN. R, 7183 sub nom. GRABHAM t. GEALES, 
Palm. 94. 


ECCLESIASTICAL LAW. 


Where parishioners, sabre | within a chapelry, 
contribute to the repairs of the parish church, it 
is strong, but not conclusive, evidence that the 


‘ chapcl is a chapel of ease to the inhabitants of the 


parish, & not a separate & distinct chapelry. 

It does not of necessity follow that there cannot 
be a parochial chapel because there has not been 
a union of parishes in ancient times, nor any 
vicarage or mother church with which the chapel 
can be supposed to have been anciently united. 
The circumstance that there is no vicarage may be 
accounted for by the fact of the rectory having 
been conveyed to a monastery prior to the statutes 
15 Rich. 2, & 4 Hen. 4.—DeEnt v. Row (1834), 1 
Y.&C. Ex. 1; 160 E.R. 1. 


annciation :~—Mentd. Wynniatt v. Lindon (1839), 8 L. J. Ch. 


eee te 
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an Refd. Chapman vr. Gateombe (1836), 2 Bing. ; 
oC. O16. 


3854. Whether formerly distinguished from | 


church.|- YaTiMAn v. Cox, No. 3849, ande. 
3855. Whether Independent of parish.]-—A 





chapel’s having sacramentals only, makes it not: : 
independent. of the parish, but it must have all . i wc ¥ 
of the owner in the absence of such a dedication 


other badges, as sepultures, ete. (per CUR.)-— 
ANON. (1701), 12 Mod. Rep. 504; 88 E.R. 1478. 

3856. 
MOUSE FOUNDATION, 
No. 377, ante. 


AweG. ot. CREWE 


-—-—.|—-Re SANDRACH ScHooL & ALMs- . 
(ann), - 


3860. Ancient parochial chapelry—Nature & 
origin.|——-DENT v. Rob, No. 3859, ante. 

3861. Evidence of—-Cemetery, communion 
table, appropriated pews, etc.|—-There is no clear 
account of what was the nature of this Chapel. 
It, had a public cemetery belonging to it, a Com- 
munion Table, pews in right of houses, & there were 

thristenings there, circumstances which, in addi- 
tion to the rector’s objection to repairing the 
chapel], on account of a diminution of his Easter 
duces, strongly show it was a parochial chapel. 
In the absence of other evidence this must be 
taken to be a parochial chapel (PLUMER, V.-C.).— 
Ba yo GREENHOUSE (1815), 1) Madd. 923; 56 
KEK. R. 365 affd. (1821), 1 Bl. N.S. at p. 41, LC. 
revad, on other grounds, sub vom. LUDLOW CORPN, 
tv GREENHOUSE (1827), 1 Bli. N.S. 17, HL. 

Annotations :- -Mentd. A.-G. oe. Dublin Corpn. (1827, 1 

Bh. N.S. 312; He Upton Warren (1833), 1 My. & K. 410; 

Re Dean Clarke's Charity (1536), 8 Sim. $43  A-G. v, 

Firshmongers’ Co, (1837), Coop. Pr. Cas. 853) Re Philli- 
Re West. Retford 





potts’ Charity (1837), S Sim. ssi; 

Church Lands (1839), 10 Sim. 1013 A.-G. 7% Stamford 

(1841), 10 L. J. Ch. 1725) A.-G. oe. THaberdashers’ Co, 

(1852), 15 Reav. 397; Ae Harden Wesleyan Chapel 

(1853), 1 W. R. vig; A.-Ci. te. Magdalen College, Oxford 

(1854), 18 Beay. 223. 

3862. -— -- ---—- What evidence is admissible. ] 
CARR vt. Mostyn, No. S60, anfe. 

Ministers of public chapels.!---See Part. V., Sect. 
12, sub-seect.. 5, ante. 


C. Private Chapels. 
3863. Right of public to enter. —-No person can 
intrude into a private chapel against the will 


as would give the public a legal right to go there. 
The building in question is a private chapel 
belonging to the trustees of the I... hospital. It 


' has never been consecrated, though the trustees 


8857. Conversion into church —By presentation . 
' time, & there has been no dedication of the chapel, 


& institution.|-— YaTemMan tv. Cox, No. $840), ate. 
3858. Chapel of ease -Whether parish—Within 


Poor Relief Act, 1601 (c. 2).}—-A parish for the | 


purposes of the above Act, need not. be a legal 

parish, but may be a parish in fact, or reputed 

marish. A chapel of case does not come under 
he Statute.—Iinton vv. Pavrn (1627), Litt. 73; 
ro. Car. 12; Hut. 08; 124 BE. R. 143. 

etnnofations :---Refd. R. vr. Severn & Arnold (1756), Say. 
278; KR. wv. Marriott (IS38) 7 L. J. M. (. 85: RR, 
e. Clayton (1849), 13° Q. B. 354. Mentd. Nichole e¢. 
Walker & Carter (1634), Cro. Car. 304; Roe. Sharpley 
(1854), 231. T.O. 8. 178 


$859. -—-- Evidence of-—Contribution to repairs | 


of parish church.)-—There is nothing illegal in the 
supposition that, in ancient times. a chapel & 
chapelry existed, to the curate or chaplain of 
which the rector of the parish, with the consent 


allowed the public to worship there from time to 


80 as to give the public any legal right to go there. 
That. being so, plitf. has no right to enter the chapel 
after she has been warned not to do so (SWINFEN 
Eapy, L.J.)—HAaANCocK vt. STEPHENS (10915), 31 
T. E.R. 434, C. A, e 

3864. Attached to mansion hous2--Faculty for 
—Form.!|—KILMOREY (VISCOUNT) tv. CORBETT 
(1634), Return of Appeals before the Hhgh Court 
of Delegates No. 35 (Parliamentary Papers 199, 
April 3, 1868). 

3865. ——-- Mansion house pulled down & rebuilt 
elsewhere—Rights of incumbent of parish.;—-A 


‘ chapel which originally was part of the fabric of 


of all prover saan may have assigned a portion | 
es bY 


of the tit way of endowment, reserving to 
the rector tho right of patronage of the curacy. 


& mansion house, but which became a separate 
building owing to the mansion house being pulled 
down & rebuilt on a different site, had Divine 
service & baptisms of the children of the owners of 
the mansion house performed in it by the vicar of 
the parish. In an action by the vicar for a 


Part V1II.—PRopERTY OF 


declaration that he & his successors was & were 
entitled to the possession & control of the chapel 


THE CHURCH OF ENGLAND. 


& to perform Divine Service & celebrate the | 


Sacraments in the chapel according to the rights 
of the Church of England :—Held: that the chapel 


was not a consecrated public building, & had never , 


been more than a domestic oratory.—NEVILL t. 

Stuppy (1906), 94 L. T. 391; 22 T. L. R. 349. 
3866. Chapel of ancient almshouse—Strangers 

not admitted-Whether private house’ within 

Canon ae College had attached to it 

a building called The Chapel, which did not appear 

to have been consccrated, & in which the warden, 

a clergyman, read prayers, & performed other 

divine offices, according to the forms prescribed 

in the Book of Common Prayer, & the rites & 
ceremonies of the United Church of England & 

Ireland, without the licence, &, subsequently, 

contrary to the inhibition of the bishop of the 

diocese. The inmates of the college attended, & 
sometimes their friends, but strangers were not 
allowed to be present at. the services :—Held : 

(1) such chapel was not a private house 3 (2) olfici- 

ating there was a public officiating; & 3) the 

warden had committed an ecclesiastical offence, 
for which he was liable to ceclesiastical censure.- — 

FREELAND t. NEALE (1818S), 1 Rob. Ecel. 618; 

G Notes of Cases, 202; 1) 1. T. 0. S. 5353 12 

Jur. 635. 

Annotations : --.18 ta (1) Apld. Nesbitt 7. Wallace, [1901] 
P. 354. .ta to (3) Folld. Nesbitt r. Wallace, [1901] P. 354. 
Generally, Befd. Down, Connor & Dromore, Bp. tr. Miller, 
Same v. Potter (1861), 5 L. UT. $03) Taylor ¢«. Timson 
(1888), 20 Q. B.D. 671, 


Compare No. 3876, post. 


3867. -—-— Rectory impropriate to almshouse 
Chapel used as parish church - Whether almshouse 
& parish united.]-- (1) By a deed of 1446 a rectory 
was granted as part of an endowment for an 
almshouse within the precinet) of a hospital, 
already endowed & having a chapel attached to 
it, reserving to the grantor a right. which was 
never exercised, Of instituting a perpetual viear 
of the rectory. 
it was enacted, that the master of the hospital 
should not aliene the hospital nor the tithes of the 
rectory, which was described as adjoining the 
hospital, but. that the church, house & heredita- 
ments belonging to the hospital should be held by 
the master & brethren thereof for charitable uses. 
The parish church of the rectory had been pulled 
down at a time which could not be ascertained, 
& the parishioners had used the chapel of the 
hospital, in which the baptisms, marriages & 
burials of the parishioners had been fur a Jong 
series of years perfunned. In a suit to carry into 
effect the trusts of the hospital a receiver had 
been appointed. Upon a motion of the church- 
warden of the parish, that he might, not with- 
standing the appointment. of a receiver, be at 
liberty to perform the duties of churchwarden 
In the chapel as the church of the parish, or might 
be examined pro iuferesse suo: —Held:) a union 


' 
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of trustee to convey to church building commis- 
sioners.|—A.-G. v. MANCHESTER (Bp.), No. 3048, 
ante. 

3869. Chapel of hospital—Public admitted to 
services—Whether legal right conferred.]|—-HAN- 
COCK v. STEPHENS, No. 3863, anfe. 

3870. Built for convenience of owner & neigh- 
bours—-Rights of incumbent of parish.]|—-HERBERT 
¢. WESTMINSTER (DEAN & CHAPTER), No. 1924, 
ante. 

Private chapels & aisles in churches.]—Sce 
Sect. 3, sub-sect. 10, ante. 

3871. Chapel of infirmary--Whether held on 
trust for general purposes of charity.|—-. SUTTON 
® BowbeEn, No. 1737, ante. 


D. Proprietary Chapels. 


8872. Whether recognised in ecclesiastical law.| 
—Moysky v. JITLLCOAT, No. 4138, ale. 

3873. Rights in— Chapel built by lessee on land 
of lessor - Lessor not objecting.|—A_  person’s 
building a chapel on lands of which he had a 
lease, & the owner standing by & seeing it. built, . 
without obstructing it, does not give the former 
a Yizht to the chapel, or to nominate.-—A.-G. v. 
Fo.¥y (Lorp) (1763), | Dick. 863 5; 21 In. BR. 370. 

3874. - --— Licensed chapel-—-Proprietor ---Right 
to restrain admission of public.|~-BosaNnquer v. 
HEATH, No. 3875, post, 

3875. --- - - Churchwardens of parish.|--- 
The owner of a private chapel, which is licensed 
by the bishop for the celebration of divine service 





“according to the rites of the Church of England, 


may admit only those persons whom he pleases, 
& when admitted may order them to depart. or 
expel them at discretion in a legal way. The 
churchwarden of the parish, in which the chapel is 


situated, has no more right to enter than any other 


person. BosaANnquet ¢. Heatrit, LeAtiT iv. BOsSAN- 


Quer (E860), 3 1. TT. 290; 25 0. P. 20; 0 W. AR. 35. 
; ne : Folld. Hancock ¢. Stephens (1915), 31 T. Ja 2. 
34. 


By a private Act of 1S Elizabeth — 


3876. Whether ‘‘ private house ’’ within Canon 
LXXI Strangers admitted to _ services.|---(1) 
Articles against. an ordained minister of the Church 
of Iengland for officiating In’ an unconsecrated 
chapel after the revocation of his licence by the 
bishop sustained. 

(2) An allegation responsive to the articles 
pleading he had prior to the service of the citation 
seceded from the Mstablished Church, & had taken 


_ certain oaths, ete. preseribed by the Toleration 


‘which strangers are admitted, is not a 


Acts, rejected, on the ground that those Acts do 
not apply to a minister of the Established Church, 
& that one in Holy Orders cannot divest himself 
of such Orders. 

(3) An unconsecrated proprietary chapdl, into 
** private 
house or “ chapel,” within the meaning of 
Canon LXXI3;) consequently to read the Service 
of the Church in such a building is publicly to 


read, ete. 


of the parish with the hospital could not. be | i 
 Keclesiastical law, it is not necessary that all the 
offences: charged be proved. -BARNES v. Soke 


presumed, & the churchwarden jad no right. to 
interfere with the chapel. 

2) A churchwarden, as such, has no authority 
to perform or provide for the performance of 
divine service during a vacancy.—-A.-G. rv. St, 


Cross Hosritan (1836), 8 De G. M. & G. 3830 


44 E.R. 3035 sub nom. A.-G. v. St. Cross Hos- 
ak hep. WoLttoway, 25 L. J. Ch. 202; 27 
1. JS. 


T. O. 8.45 2 Jur, N.S. 3365 4 W. OR. 310, | 


Annotation: Generally, Mentd. A.-G. or. Durham (Iss2), | 
- 16. 


16 L. T 


3868. Chapelof charitable foundation Authority 


(4) To found a sentence under the general 


(1846), 1 Rob. Eecel. 382; Brod. & F. 44; 4 Notes 
of Cases, 593.5 10 Jur. 8873 affd. sub nom. SHORE 
ue. BAUNks (1848), Brod. & I. 49, P. C. 

Annotations: -As to (2) Reid. Lang vr. Purves (1862), 15 
Moo PLC. 0. 88%. ofa to (3) Folld. Freeland v. Noale 
(ad«), 6 Noten of Canes, 2525 Nesbitt 7. Wallace, [1901] 
P. 358. Cenerally, d. Combo r. Edwards (1675), 3 
PP. 1053 Mackonochie r. Penzunee (1881), 6 App. Cas. 
4121. 


Compare No. 3866, anle. 
Ministers of proprietary chapels.!— Sce Purt V., 
Sect. 12, sub-sect. 6, ante. 
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Sect. 15.—Chapels, mission rooms, Sunday schools 
and other buildings: Sub-sect. 2. Sect. 16: 
Sub-sects. 1 &2,A., Bo & C.) 


em are ee 


SUB-SECT. 2.—MISSION Rooms, SUNDAY 
SCHOOLS AND OTHER BUILDINGS. 

, 3877. Disused school— Disposal of.]—A_build- 
ing held on trust to carry on a Church of 
England school was closed in 1882, there being no 
need for such a school in the parish :—Held: on 
action brought for administration of the trusts, 
that an inquiry whether the building could be 
used for the purpose of a Church of England 
school should be directed & that, if upon inquiry 
it was found that it was not practicable to so use 
the building, then a scheme should be settled to 
carry out the trusts cy-prés. Such a scheme might 
properly provide for the letting of the building 
for a limited period to the local education authority 
for use for educational purposes.— A.-G. v. EDALJ 
(1907), 07 LL. 'T. 202 5 71. P. 540; 51. GR. 1085, 
Annotation :—Retd. A.-G. vr. Shadwell, [1910] 1 Ch. 92. 

Assembly hall certified for public worship— 
Liability for rates.|-- See harms & RATING. 


ore me ee oe ee ee 


Seur., 16. ECCLESIASTICAL PERSONS AND 
CORPORATIONS AS OWNERS OF PROPERTY. 
SUR-SECT. 1.—IN GENERAL. 

3878. Spiritual corporation aggregate-—Lease in 
former name--Whether valid.}— HAYWARD 1%. 
EFuLcHier (1628), Palm. 401; 'W. Jo. 1663 81 
HK. HR. 1186. 
ancien -—-Refd. KR. ov. London Corpn. (1600), 12 Mod. 

3879. ----- Lease omitting part of corporate 
name-— Whether valid—In pleading lease from. j—- 
Hagan & WERB 0, SORRELL, No. 804, ante. 

See, generally, CORPORATIONS, Vol. X TIL, pp. 281 
el seq. 

--- + Dean & Chapter - Power of chapter while 
deanery vacant. apap No. 3629, aade ; CoRPORA- 
"ons, Vol. AITIL., p. 272, No. 12, 

-——~ Vicars choral.|—NSee No. 350, ante. 

3880. ---- Whether rector & churchwardens 
are.|-- Notice lo quit to a tenant of lands originally 
devised to the rector & churchwardens of a parish, 
& their successors in trust, signed by the rector & 
churchwardens, requiring him to deliver up the 
prenises to the rector & churchwardens for the 
time being, is ill. 

Arguendo, there are no such persons as the 
rector & churchwardens known to the law as a 
continuing body, like a body corporate; & so 
deft. could not. know to whom he was to deliver 
possession.--- DOE d. BROOKS v. FaimcLOUGH (1817), 
OM. & 8S. 40; 105 KB. RR. 1157. 

-—-—- Whether churchwardens are.|—-See Cor- 
PORATIONA, Vol. AITI., pp. 272, 273, Nos. 13-22. 

Corporation sole—Who are.|—See Corpora- 
rions, Vol. AIT, pp. 275, 276, Nos. 48-54, 58-82, 

3881. Rector.|—VPowER v. Banks, No. 
3553, ante. 

Dissolution.|—-See CORPORATIONS, Vol. XIII, 
p. 434, Nos. 1561, 1506. 

Local clerical society.—Gift to--Whether valid.) 
-—See CHARITIES, Vol. VIII, p. 254, No. 160. 


PART VII. SECT. 16, SUB-SECT.2.—A. . 
r. Waat propenty teats —. Ketate of | 
at carn ~}—The parish of K. : 
War appropriat to the deanery & 
chapter of the cathedral, which oun- 
xinted of a dean, precentor, chancallor, 
treasurer, our canons. Tho 
cathedral church was the ‘apariah 
ehurch of K., & divine service had been 





porate 


from time immemorial regularly per- 
formed in the cathedral, & the o 
ance & offices of religion had been 
perfurmed by the members of the 
corpn,, or by a stipendiary curate, or 
one of tho canons, without the licence , 
of the bishop, & paid out of the cor- 
funds. There never had bee 
a vicar of the parish, 


ECCLESIASTICAL Law. 


SUB-sECT. 2.— THE ECCLESIASTICAL COMMIs- 
SIONERS. 
A. Vesting of Property. 

8882. What property vests—Whether rectory 
annexed to deanery—Lichfield.]—-By a private Act 
it was enacted that the rectory & church of 
Tatenhill should be united & annexed to the 
apace pf of Lichfield for ever, & the Dean of 
Lichfield then in being, upon application made to 
the Bishop of Lichfield, should receive institution 
to the same without presentation, & continue 
possessed thereof in right of his deanery, so long 
as he should remain Dean of Lichfield, & no 
longer; it being the intent of that Act that the 
Dean of Lichfield & his successors for ever should 
always be rectors & incumbents of that church, 
on making such allowance to a curate or curates 
as the bishop should SP pots ete. By Eccles. 
Comrs. Act, 1840 (c. 113), s. 50, it was enacted 
that, “subject to the provisions herein contained, 
all the estate & interest which the holder of any 
deanery or canonry not suspended by or under the 
provisions of this Act, & his successors have & 
would have in any lands, tithes, & other heredita- 
ments or endowments whatsoever annexed or 
belonging to or usually held or enjoyed with such 
deanery or canonry, except any right of patronage, 
er whereof the rents & profits have been usually 
taken & enjoyed by the holder of such deanery or 
canonry as such holder separately & in addition 
to his share of the corporate revenucs of such 
chapter, shall, without: any conveyance or assur- 
ance in the law other than the provisions of this 
Act, accrue to & be vested absolutely in the 
Kcclesiastical Comrs. for England, & their suc- 
cessors, for the purposes of this Act ’’:- Held: the 
general provisions in the above sect. did not repeal 
the particular provision in the private Act, for 
annexing the rectory of Tatenhil to the Deanery 
of Lichfield, so as to revest the patronage of the 
rectory in the Crown, & vest the emoluments 
thereof in the Ecclesiastical Comrs. for the pur- 
poses of the <Act.--R. ov. CHAMPNEYS (1871), 
LL. R.6OC. P. 384; 40L.3I.C.P.95; 241. T. 18h; 
36.3. P. 56; 10 W. RR. 386. 

3883. Whether rights under insurance 
policy---Property vested under Order in Council— 
No assignment of policy.} ESCCLESIASTICAL 
Comnrs. FOR ENGLAND tv. ROYAL 
ASSURANCE COoRPN. (1895), 11 T. 
30) Sol. Jo. 623. 

3884. -——- Property belonging to bishops in right 
of his see— Property granted by bishop to canon for 
life.| — Re Wits, SOMERSET & WEYMOUTH RAIL- 
WAY Act, [1890] 2 Ch. 143, n. 


Annatation -— . Re Bath & Wells’ (Lord Bp.) 8S. E. 
(1899), 15 T. L. R. 421. 


$3885. For what estate---Estate of former owner 
— Liability to charges.|-—-.\ stipend of £100 had 
been paid by the Bishop of Durham to the Chan- 
cellor of the Palatinate on each of the occasions 
of his holding a ct.:—Held: the Keclesiastical 
Comrs. were bound to continue the payment. 

Semble > all sums paid into the hands of the 
Ecclesiastical Comrs. under Durham County 
Palatine Act, 1836 (c. 19), & Ecclesiastical Com- 
missioners’ Act, 1830 (c. 77), continue subject to 
the same fees & stipends in respect of any office 


chapter were seized of lands in & of the 
tithes of the parish, which formed the 
funds whereby the fabric of the 
cathedral church waa upheld, & all 
mattors requisite for the performance 


owe Ss 





EXCHANGE 
lL. R. 476; 








Ty: 


n 


i ts 
the corpn. had been ad. The earlier 
The dean & 


records of the corpn. been lost, but 


Part VII. -~PROPERTY OF 


as the same were subject to before the passing 
of the Acts.—TEMPLE v. ECCLESIASTICAL COMRS. 
(1863), 3 De G. M. & G. 4183; 23 L. J. Ch. 673; 
92 L. T. O. S. 149; 18 Jur. 45; 2 W. BR. 112; 


48 E. R. 164, L. C. 
8886. Suppressed canonries—Wind- 
sor.}—-The Ecclesiastical Comrs. were entitled to 








no ater rights in the suppressed canonries [of 
St. George’s Windsor], under Ecclesiastical Comrs. 


Act, 1840 (c. 113), than the former canons were, 
& are subject to the samo trusts.—-A.-G. v. WIND- 
sOR (DEAN & CANONS) (1858), 24 Beay. 6793; 27 
L. J. Ch. 320; 32 L. T. 0.8.55; 22 J.P. 5923; 4 
Jur. N. 8. 818; 6 W. R. 220; 53 EK. R. 520; 
affd. (1860), 8 H. L. Cas. 369, 1. L. 
notations :~—Retd. A.-G. v. Marchant. (1866), 1. R. 3 Ka, 


424; A.-G. v. Wax Chandlers’ Co. (1873), L. R. 6 
Re Campden Charities (1881), 18 Ch. D. 310. Mentd 
l. R. Comrs. v. Walker, [1915] A. C. 500; Ushers’ Wilt- 


shire Brewery vr. Bruce, [1915] A. C. 433; Consett In- 

dustrial & Provident Soc. vr. Consett Iron Co., {1922) 

2 Ch. 135. 

3887. ——- ---— Right to convey with benefit of 
easements./—Where a building in which there 
were ancient lights has been pulled down, the 
casement is only suspended if it 1s not abandoned, 
& the ct., if satisfied that the owner will rebuild, 
will grant an injunction against a_ substantial 
interference with the easement. The Kecclesi- 
astical Comrs. having a church vested in them for 
the purpose of being pulled down, & the site sold, 
are entitled to an injunction against interference 
with the ancient. lights of the church.—EccLgst- 
ASTICAL COMRS. FOR ENGLAND v. KLNO (1880), 14 
Ch. D. 213; 49 L. J. Ch. 5293; 42 L. T. 201; 28 
W. jt. 514, Cc, A. 

Annotations :—Consd. te Keel. Comrs. & New City of London 
Brewory Co.'s Contract, (1895) 1 Ch. 702. Scott v. 
Pupe (1886), 31 Ch. D. 554. Mentd. Parker «. First 
Avenue Hotel Co. (1883), 24 Ch. 2). 2823 Colls v. Home 
& Colonial Stores, 11904] A. C. 170; Andrews ». Waite, 
11907) 2 Ch. 500; rh Aaah vw Van Den Bergh (1907), 77 
L. J. Ch. 154; Griffith «. Clay, (1012) 2 Ch, 291. 


3888. ——— Chapel conveyed by trustee in breach 
of bea A.-G. vu. MANCHESTER (Brp.), No. 3048, | 
ante. 

3889. ~ Property in adverse possession-— 





Limitation of action for recovery---How statutory 
period caiculated.j---An allotment under an In- 
closure Act, described as 137 A, was inade in 
respect of premises held by a person under lease 
from a dean, the property leased being that of the 
dean in right of his deanery. By Real Property 
Limitation Act, 1833 (c. 27), 5. 29, a dean could 
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in 1821 purchased from the representatives of the 

original allottee, the title of the dean to it had 

never been asserted, & it was, in that way, held 
adversely to him. The dean died in 1854, & the 
comrs. then came into possession, under the 

statute, of tho property of the deanery. In 1877 

the comrs. brought an action to recover the allot- 

ment :—Held: under sect. 57 the comrs. had the 
same time within which to enforce their claim to 
the property that the dean would havo had under 

Teal Property Linitation Act, 1833 (c. 27), s. 29. 

There is a legal continuity between the rights, 

powers, & remedics of the dean, & those of the 

comrs. Lis right of action was transferred to 
them by the statute, & was not barred by the 
mere fact of the transfer.—EcCLHSIASTICAL COMRS. 

OF ENGLAND & WALES tv. ROWE (1880), 5 App. 

Cas. 736; 49 L. J. Q. B. 7713 48 1. T. 3533 46 

J.P. 36; 209 W. RR. 160, HL. 

Annotations :---Consd. Irish Land Commission +. Grant 
(1884), 10 App. Cas. 14. . Keol. Comrs, for Kugland 
vt. Treemor, [1893] 1 Ch. 166. Consd. Kast Stonchuouse 
U. Gov, Willoughby, (1902) 2 K. B. SLs. 

3890. Property subject to charge-—Whether 
charge attaches to purchase-money on sale.|— 
Re ALMS CORN CHARITY, CHARITY Comns. tv. BODE, 
No. 3433, ante. 





B. Management of Property. 


Renewable leaseholds held in trust---Power of 
trustees under Ecclesiastical Commissioners Act, 


' 1860 (c. 124).|—See Trusts & TRUSTEES 5 SETTLE- 


—— —— a ee —— eee 


MENTS. 
Application of revenues.|— See Lcclesinstical 
Commissioners Measure, 1921 (No. 2). 


C'. Powers and Duties. 

8891. Closing footpaths in churchyards---Whether 
order subject to appeal.|-—Church Building Act, 
IS1D (c. 134), 5. 39, empowers the comers. to order 
the stopping up of footways, which appear to 
them unnecessary, in churchyards, provided the 
same be done with the consent of two justices, & 


ion notice being given in the manner & form pre- 


scribed by 55 Ceo. 4, c. G8. Schedule (A) of that 
statute gives a form of notice of an order for 
stopping up a useless road; & the forin states 
that such order will be enrolled at sessions, unless 


Coupon an appeal against the same to be then made, 


recover possession of such land within the term of ' 
sixty years from the time when the right of action : 


first accrued. 
Act, 1840 (c. 113), deanery lands, after the death 


Ecclesiastical Comrs. ; & sect. 57 of that statute 


declared that ‘‘ the Ecclesiastical Comrs. shall for - 


the purpose of enforcing payment of all profits & 
emoluments to be paid to them, & of obtaining 
possession of all lands, tithes, or other heredita- 
ments vested in or accruing to them as aforesaid, 
«& of recovering the rents & profits thereof, nave & 
enjoy all rights, powers, & remedies at Law & in 
Equity which belonged to the holder of the deanery, 
etc., in respect of which such profits, etc., re- 
spectively are, by this Act, to be paid or accruc 
to & be vested in the comrs.” Renewals of the 
original leases had been made, but the allotment 
137 A was never referred to in them. It had been 
it appeared that for 200 years the 

surpius revenues had been divided - 


among the eight members of the corpn. 
a r proportionate shares :— 


: the Lord Licutensa 
Council had jurisdiction to order a . 


Church 


nt & Privy 


By Ecclesiastical Commissioners * tn torn of notice annexed to 55 Geo. 3, ¢. 68, di 


of any dean then in possession, passed to the ‘not thereby give an appeal against an order of 
: 9 


suspension of the canonuries under the 
Temporalities Acts, 
share of the revenues which the canons 
had received from time immemoris! 
' in common with the rest of the chapter. 
was cmolument belonging & appertain- 


it be otherwise determined. Sect. 3 of the same 
Act empowers any party aggrieved by such order 
to appeal to the sessions, upon giving ten days’ 
notice to the surveyor of the highways ;: —-Jleld : 
(J) sect. 39 of the former Act, though aeration tmette 


the comrs. for stopping a footway ; for an appeal 
cannot be Hees by implication only ; (2) if such 
power had been given by reference to 55 Geo. 3g, 
c. 68, the repeal of that statute would not have 
taken it away. -—-R. v. STock (1838), 8 Ad. & Il. 
405; 3 Nev. & PK. LB. 4203 1 Will. Woll. & Hi. 
304; 7L. J. M. U. 03; 112 E.R. 802. 

Annotations :—Aa to (1) Bela. BR. rv. Arkwright trae 12 


. B. 980. Generally, Mentd. it. v. Surrey JJ. (1869), 18 
W. Ht. 166. 





———.|—An appeal to the sessions 
is never given except by express words, &, there- 
fore, the sessions have no jurisdiction to quash 
an order male by the Church Comrs. under 
Church Building Act, 1810 (c. 134), 5. 39, which 


Ing ta the suspended canonrics, & an 
' such vested in the Kecleslastical Comrs. 
under these Acts.—--ECCLESIANSTICAL 
| Comkas. t. KILDARE (DEAN & CHAPTER) 
(1858), 7 1. Ch. 1. 1445 affd. (145%), 
$1.Ch. RR. 93.—IR. 


the 
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Sect. 16.—Ecclestustical persons and corporations as | 1846, under the authority of Church Building 
owners of properly: Sub-sect. 2,C. & D.; sub- | Acts then in force, voluntarily granted in fee to 
sect. 3. Part VIII. Sect. 1.] | the Church Building Comrs. for ecclesiastical 





provides that the comrs. may alter & repair, etc., | Purposes, a church was built thereon. The whole 
fences of churchyards & turn footpaths, etc.—R. v. | Of the land was inclosed, & in 1849 the church was 
WARWICKSHIRE JJ. (1838), 2 Jur. 543. consecrated. So much of the land as was not 


3893. Statutory notice— Time for giving.}— | actually occupied by the church was not conse- 
The notice which by Church Building Act, 1819 | crated. In 1891 the London County Council, 


i is di » give : : under their statutory powers, purchased part of 
(c. 134), is directed to be given after any path in a | tlie: auccheecrated imolomise: &. tha: purchase: 


churchyard has been stopped up by order of the inpbaal 
\ ‘ding © ; 3 ; money was paid into ct. under Lands Clauses 
Church Building Comrs., must notwithstanding be | Consolidation Act, 1845 (c. 18). ‘The purchased 


given before the order, &, if not given until after- ‘ 
wards, the order will be bad.—R. v. ArxwuiGur | land was afterwards conveyed by the vicar to the 


U2 GBs ee te eas Vee Pas | Ee eect sah ome ty arin 
O s oT” ae Lr. 4e 13 : ie ; 300 ; 1 16 k. I. | the consecration, the Ecclesiastical Comrs., as the 
1130. UP eae , " "| successors of the Church Building Comrs. had 
Annotations :- -Refd. 1. ». Salford Overseers (1852), 19 | power, under Church Building Act, 1840 (c. 134), 
LL. T. O. 8. 16553 Colonial Bank of Australasia v. Willan | g. 19, with the consent of the original donor of the 
(1874), 1. Ht. 5 VC, 417; Scott v, Scott, [1921] 2.107. | land, to direct that the purchase-money should 
3894. Land purchased for site for parsonage— | be applied to any of the purposes mentioned in 
| 








Power to sell—-When site no longer required.|— | that section; (2) the payment of part of the 
KNCCLESIASTICAL Comas. TO Kina, No. 3528, ante. principal money remaining duc upon a mtge. to 
3895. Glebe ~—Restraint of illegal working of | the Governors of Queen Anne’s Bounty of the 
mines. |—-MCCLESIAST! CAL CoMRs. v. WODEHOUSE, glebe, profits, & emoluments of the vicarage, made 
No. 3716, ante. by uw former vicar to secure the repayment of a 
8896. Property agreed to be sold—To enforce | Joan made to him by the governors for the pur- 
payment of purchase-money.|— ECCLESIASTICAT | chase of a vicarage house, was an ecclesiastical 
Comune. v. DINNEY, No. 8558, ante. purpose within the meaning of sect. 19.—Ez p. 
8897. Allotment of pews--Insufficient allotment = onpox County CouNcIL, Ex p. CHRIST CHURCH, 
-~Time for interference by court.|—Where the  poagr GreeNwicn (VICAR), [1896] 1 Ch. 5203 65 
thurch Building Comrs. have built a chapel under oy) y) Op, 331: 74 1. T. 18: 44 W. R. 520. 
an Act of Parliament which directs them to allot Jae ee Payment to commissioners.}|—<Sec 
certain convenient pews to certain. parties, if the Goypuysorny PURCHASE OF LAND. Vol. XI. 
wlotments made by them are insufficient, this ct. p. 267, No. 1891. : : 


can only interfere at the time, & not after a lapse . ~-- Costs of commissioners—On petition of 
of years. Tt. tt. BUILDING CHURCHES COMES. — reinvestment.|—Sce COMPULSORY PURCHASE OF 
(1844), 34. 1. OLS. 1013; Sd. 2. Jo. S10. LAND, Vol. XI., p. 263, No. 1808. 

3898. Whether ordinary can disturb.|-~ 3900. Compensation for interference with light— 


The seats in a& new parish church were in 1885 Payment to commissioners.|—CiHirist CHURCH, 
allotted by the Ecclesiastical Comrs. as follows: Npwouatre StreEr (1909), Zanes, Nov. 27. 


two pews for the vicar of the parish & his family See __Se jaa 
315 sittings to be let to pew renters, 222 sittings WAYS: grey a a expensee)-aoee tatu)! 
the expectation that the population of the parish = _ Building line of new church.] —Sec HIGHWAYS ; 


would in the main be composed of working men. 4 OLIS 
This peta te ie not Pag in eat fo ep erHOUOEY 
vicar & churchwardens of the parish applied to ; : : 
the ordinary to authorise by faculey the substi- 1), Actions and Proceedings by and against. 
tution of pews for adults in the place of the 72 3901. Whether necessary parties to action-— 
sittings allotted as children's seats, & the letting Enforcement of charge on glebe—By application 
of the substituted pews at pew-rents to be expended ‘for sale.]—Scorrisnh Wibows’ Funp v. Cratu, No. 
in church improvements & expenses :—Held: the 3597, ante. 

ordinary had no jurisdiction to grant a faculty See, generally, PRACTICE. 

appropriating to other purposes seats allotted by 38902. Discovery against—-Commissioners ap- 
the Ecclesiastical Comrs. as free seats or autho- pearing as third parties---To defend performance 
rising the letting of any seats to pew renters, but Of duties.|—-MACALLISTER v. ROCHESTER (BP.), 
« faculty might be decreed in jis discretion for No. 395, ante. 

the substitution of pews for adults in which the See, generally, DISCOVERY, Vol. XVIIT., pp. 42 
churchwardens might) seat) parishioners in the  ¢é seq. 


place of the 72 sittings for children, the allotment Right to enforce payment of purchase-money— 
of such sittings having been made by the Ecclesi- Of property contracted to be sold.]— Sce No. 3558, 
astical Comrs. without statutory authority. -- ale. ° 


Sr. SAVIOUR, WESTQATE-ON-SEA (VICAR) t. ST. 
SAVIOUR,  WESTUATE-ON-SEA = (PARISHIONERS), 
[1808] P. 217. 

3899. On compulsory sale of property--—Applica- SUB-SECT. J3.-—LAY RECToRs. 
tion of proceeds.}|—A picce of land having been in See Part ILL, Sect. 7, sub-sect. 3, ante. 
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Part VIII—Religious Bodies other than the Church of 
England. 


Sect. 1.—PERSONS PROFESSING NON-ANGLICAN 
OPINIONS GENERALLY. 

3903. Dissenters— Whether confined to protestant 
dissenters—Construction of will.|—A.-G. v. IficK- 
MAN (1732), Kel. W. 31; 2 Eq. Cas. Abr. 193; 
25 KE. R. 482, L. C. 

Annotations :—Refd. White ». White (1778), 1 Bro. C. C. 12; 
West ¢. Shuttleworth (1835), 2 My. & K. 684. 

A.-G. ». Downing (1767), Wilm. 13; Moggridge r. Thack- 

well (1803), 7 Ves. 36. 

3904. Position at common _ law.|—Non- 
conformity is no sin at common law (LorpD MANs- 
FLELD, C.J.).— HARRISON v. EVANS (1767), 3 Bro. 
Parl. Cas. 465; 1 E.R. 14375 sub nom. Evans rv. 
LONDON CHAMBERLAIN, 2. Burn’s” Eccl. Law, 
Vth ed. 207, H. 1. 

Annotations :-—Consd. Kemp vr. Wiekes (1809), 3° Phillin. 
264. Refd. Atcheson vr. Everitt (1776), 1 Cowp. 382; 
Bowman ¢. Seculat Soc., (1917) A.C. 406; 
Keane, (1919) A. C. S15. Mentd. A.-G. tv, 
(iSa05), 14 Q. B. D. 667. 

3905. --—-— Evidence of dissent-—Whether formal 
act of separation necessary.! — BARNES v. SHORE, 
No. 1836, azle. 

3906. mee ie 





Bourne v, 
Bradlaugh 


ence.|—Dannes vr. Snore, No. 1836, ante. 

3907. -—- — Whether infant can be—Forfeiture 
of legacy for being of particular religion.|— Testa- 
trix bequeathed a sum of muney to the trustees 
of her will upon trust to pay the income after her 
nephew should have attained the age of 24 years 
to him during his life, provided that he should not 
be a Roman Catholic at her death or being a Roman 
Catholic at her death should cease to be a Roman 
Catholic before the expiration of a year after her 
death. ‘The nephew was an infant at the date of 
the will, & a year & a half afterwards, when the 
testatrix died, was nine years of age. Te had been 
baptised in the Roman Catholic Church, & brought. 
up by his father as a Roman Catholic. |The 
testatrix, died on July 3, TOlO:- Meld: the 
nephew had not) forfeited the legacy by being 


In Holy Orders of the Church of ' 
Engiand—-Whether exempt from canonical obedi- ' 


eee eee OE ES Dy OY ee ee 


baptised in the Roman Catholic Chureh, as the ; 


intention of the testatrix was that there was to be 
a choice on the part of the legatee, & he could not. 
exercise that: choice & determine what his religion 
showd be until he reached years of discretion. 
Semble : an ‘nfant is not capable of being a Roman 


heven if he stood at the head of the list. 


of the congregation, but the congregation declined 
to join in the suit :—Held: pltfs. had no title to 
sue, & even if they had they were barred by ac- 
quiescence for thirteen years from following out 
their sentence.—LANu v. PURVES (1862), 15 Moo. 
P. Cc. CG. 389; 51. T. 809; 8&8 Jur N.S. 523; 10 
W. 2. 468; 15 BK. OR. 541, P.O. 

3909. Proper parochial church, chapel or other 
place of religious worship—Whether proper place 
of worship lying in another parish included.|— 
Where a Turnpike Act exempted persons from 
toll in going to & returning from their proper 
parochial chureh, chapel, or other place of 
religious worship on Sundays :—-fHeld: the word 
* parochial ** extended over the whole clause 3; & 
a dissenter was not within the exemption in going 
to & returning from his proper place of religious 
worship, situate out of the parish in) which he 
resided.— LEWIS vt. ITAMMOND (1818), 2 B. & Ald. 
2086; 106 1. R. 342. 

3910. Usual place of worship-—Whether chapel 
in minister’s circuit included.| --Where a noncon- 
formist minister, in obedience to the rules of his 
connection, travelled to various parishes during a 
certain season, to preach on certain days in cach, 
& passed through toll) gates :- dZeld: he was 
catitled to exemption from toll under Turnpike 
Roads Act, 1882 (c¢. 126), 8. 82, as going to his 
usual place of worship.-- Saivrit ce. BARNIerr (1870), 
In RL6Q. Bo3t3 401. J. MLC. 153 283 1. T. 716 
$10. P. do. 808, 


3911. Universities Tests Act, 1871 (c. 26) ~ 
Application - College founded after Act.|- By the 
Hertford College Act, 1874, Magdalen Hall in 
the University of Oxford was dissolved, [Hertford 
College created, & the property of Magdalen Hall 
transferred to Hert ford College. An endowment 
for a lay fellowship restricted to members of cer- 
tain specified churches was afterwards accepted 
by Hertford College. T., who was not a member 
of any of the speeifled churches, tendered: himself 
for examination as a candidate, & was informed 
that. he might be examined if he desired it, but 
he must understand that he would not. be clected 
I’. did. 


. not present himself for examination, & M., a duly 


Catholic or not a Roman Catholic in the eye of , 


the ct.—Ae May, EaGar vr. May, [1O17) 2 Ch. 


1265 S61. 5. Ch. 608; 117 LT. 101; 33 TL RR. 


4193; 61 Sol. Jo. 577. 


3908. Formation of synod—Subsequent seces- . 
sion---Right to property of seceding body.) -(Cer- . 
tain persons in Sydney, New South Wales, built | 


a church & formed themselves into a conyreyation 
under the pastoral care of L., a Presbyterian 
clergyman ordained in Seotland. They drew up 


rules whereby they followed the doctrines & mode | 


of worship of the Established Church of Scotland. 
When several similar congregations arose, the 
Various ministers formed themselves into a synod 
after the manner of the church in Scotland. J.., 
having disagreed with the other ministers, re- 
nounced all connection with them, & afterwards 
the synod professed to cite him before them & 
deposed him, & then applied to a ct. of equity to 
order possession to be delivered up of the church, 
& to restrain L. & his congregation from usiny it. 
The synod sued un their own behalf & on behalf 
J.—VOL. XIX. 


qualified candidate, was clected after examination 
to the fellowship. After the election T. applied 
to the Q. B. Div. for a mandamus; -Helde: (1) 
there was no refusal to examine T. 5; (2) assuming 
that ‘T. was refused examination, the offlee being 
full of a candidate properly qualified, a neaoudamis 
would not lie commanding the college to examine 
T. & to proceed to an election, & T.’s remedy, if 
any, was by way of appeal to the visitor. 

($) The operation of the Universities Tests 
Act, 1871 (c. 26), is confined to colleges subsisting 
before it was passed, & the Act dues not prevent 
the creation in the universities of fresh colleges, the 
endowments of which are confined to the members 
of a particular religious community. 

(4) The Universities Tests Act, IST1, is not in- 
corporated with the Hertford College Act, 1874, & 
sect. 1 of the latter Act, which provides that 
nothing in this Act contained shall be construed 
to repeal any of the provisions of the Universities 
Tests Act, 1871, does not render Hertford College 
a * subsisting college’? within the meaning of the 
former statute.--R. ve. HERTFORD COLLEG& (L878), 

M M 
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Sect. 2.-—Roman Catholics: Sub-sects. \ & 2. Sect. 
3: Sub-sect. 1.] 
Gifts for education in & propagation of Roman 
Catholic doctrine.|—See CHARITIES, Vol. VIII., 
p. 252. 


Vol. VILL., p. 265, No. 268. 
Gifts for Roman Catholic monastic orders or 


| 
| 


EC ELESIASTICAL Law. 


A. & demurrer to it :—Held: (1) The Act had a 
retrospective operation, & disabled the recusant 
to make the grant from the beginning of the session 
of Parliament, during the time of his recusancy ; 
(2) fraud shall not be presumed, but must be ex- 


1S | pressly averred ; (3) misnomer of a corpn., in an 
circulation OF Sreatise:|=c0ce. CHABIUIEE : Act of Parliament, when the express intention 


' appears, shall not avoid the Act; (4) if pltfs. in 


societies.|—See CHARITIES, Vol. VIII., pp. 250- . 


252, 206, Nos. 106, 120, 252, 735. 

Gifts for benefit or support of Roman Catholic 
priests.|— See CHARITIES, Vol. VIII., pp. 250, 305, 
Nos. 104, 105, 843. 

Gifts void as superstitious uses—Gifts for masses, 
prayers & obits.}—-Sce Cuanritixs, Vol. VIII., pp. 
250, 251. 

3923. Effect of subsequent conformity. |-—Pitf., 
whilst a papist, assigned an advowson to deft. for 
90 years & having conformed, brought a bill for 
av reaspignment of the term, suggesting he had only 
assiened it in trust for himself, & to avoid the 
penalties of 3 Jac. 1, c¢. 4, & 1 Will. & Mar. c. 26, 
which vest. the presentation of livings in the gift 
of papists in the two universities. 

Penefices Act, 1713 (e. 13), does not in the case of 
a papist make the whole trust void, but only the 
turn upon an avoidance which is vested in the 
universities (LORD JTARDWICKE, (.). 

Papists, on their conformity, are freed from any 
penalties they might otherwise sustain in respect. 
of their recusancy (LORD HYRDWICKE, CL). CoT- 
MNGTON @ FLercnerR (1731), 2 Atk. 1555 20 
le. RR. 1s, iC. 


alnncédlions, Mentd. Whitchurch «. Bevis (1789), 2 Bro, 
C. oc.) $90: Muckleston or. Brown (S01), @ Ves. 52; 


oa 
Podmore ¢, Ganniag (1836), 5 Le. J. Ch. 2663 Childers r 
Childers (1857), 6 WK. & J. SbO > Gaxtoigne ¢ Gascoigne, 
(MMtS] EK, BR. 228, 


Seer, also, No. 3924, poat. 


ee er eet 
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Supm-sectT. 2. -.AS PATRONS OF ADVOWSONS. 
3024. Operation of 3 Jac. 1, c. 5 -How far 
retrospective.}- By above Act“ Every person that 
shall be a popish recusant convict, during the 
time that he shall be or remain a recusant, shall 
be disabled from the beginning of the present 
session of Parliament. to grant any avoidance, 
ete.’ 3 & afterwards by the Act it was enacted, 
that the chancellor & scholars of the Universit y 
of Oxford should have the presentation, ete. A. 
was indicted of recusancy & afterwards such pro- 
ceedings were had, that A. became a popish 
recusant convict. Before conviction, but after 
indictment, A. granted the next avoidance of the 
church of D. appendant to the manor of PD. of 
which uA. was seised in fees the church being void, 
the grantee presented & the presentee was ad- 
mitted & instituted, etc. Upon quare impedit by 
the chancellor, masters & scholars of the Universit y 
of Oxford, in which the Act was pleaded as if the 
Act had piven the presentation to the chancellor, 
master & scholars, & upon plea by the grantee of 


a eee meee nee ee —_ 


we ee 


the quare impedit had omitted to aver that A. at 
the time of the avoidance was a recusant convict, 
the declaration would have been bad; but pltfs. 
need not aver that he yet continues & remains a 
recusant, for the presentation being vested in the 
university, subsequent conformity shall not divest 
it.—OxFORD UNIVERSITY (CHANCELLOR, MASTERS 
& SCHOLARS) CASE (1613), 10 Co. Rep. 53 b; 77 
Se Rh. 1006, 
alnnotations :—As to (1) Refd. Needler vt. Winchester, Bp. 
1615), Hob. 220; Case of Comendams, Woodley +. 
cxeter, Bp. & Mannering (1624), Win. 94. da to (3) 
Reftd. Counden vc. Clerke (1613), Hob. 29; Crisp vr. Pratt 
(1639), Cro. Car. 549. Generally, Mentd. Isaack v. Clark 
(1615), 2 Hsulst. 806: A.-Ci. re. Andrew (1655), Hard. 23; 
Manby vr. Seott (1663), 1 Sid. 109; Mires vr. Solebay 
(1678), 2 Mod. Rep. 2425 Thurston v. Slatford (1700), 1 
Salk. 284; Anon. (1704), 2 Salk. 655; R.2v. Ve Haughton 
(1728), 1 Stra. 835 A.-G. & Rye Corpn. (1817), 7 Taunt. 
546; Balme v. Hutton (1833), 9 Bing. 471; Fineh ¢. 
Brook (1834), 4 Ld. CC. P.13 Cranch vr. White (1835), 1 
Bing, N.C. 4143) Dalton ce. Angus (1881), 6 App. Cas. 740. 


3925. ——— Avoidance before conviction of 
patron as recusant.|— MITZHERBERT tv. OXFORD 
UNIVERSITY (CHANCELLOR & SCHOLARS) & REEVES 
(1700), 1 Com. ISD; 98 FH. R. 1018. 

3926. --—- Whether university has power or 
interest.;--3 Jac. ¢e. 5 gives the University of 
Oxford a power only & nol an interest) (ELOBART, 
C.J.) DUNCOMBE tr. OXFORD UNIVERSITY (1621), 
Win. 113 121 H.R. 10. 
ee Refd. Kadwards r. Exeter, Bp. (1839), 5 Bing. 

3927. Operation of Benefices Act, 1713 (c. 13)--- 
Assignment by patron to trustee. --CorrincTon ct. 
FLETCHER, No. 8023, carte. 

3928. Advowson vested in college-— Right 
of nomination vested in Roman Catholic.] --BoyER 
t™ NORWICH (Brp.), No. 2313, ante. 

3929. Effect of patron subsequently conforming. 
-OXKFORD UNIVERSITY (CHANCELLOR, MASTERS 
& SCHOLARS) Cask, No. 3924, carte. 

See, also, No. 3923, ante. 

Advowson vested in Roman Catholic & Protestant 
as co-owners.:---See Nos. 1950, 2183, ante. 








Srecr. 3.—PROTESTANT DISSENTERS. 
Sup-skceT. 1.—1N GENERAL. 

3930. Object & effect of Toleration Act.,— 
(1) The object of the above Act was only to repeal 
certain penal laws therein mentioned, leaving the 
common law as it stood with respect to all common 
law offences against religion. 

(2) Where a trust is created for religious wor- 
ship & it cannot) be discovered from the deed 
creating the trust what was the nature of the 


- - ~— mee 8 ee ee = — Se ee 


-PILLAl 


n the services & ceremonies, 
30 Mad. 


ey Beathe Cheba do ob. RR. 
LO Dt -- IND. 

eo. Caste. F—-The Canon Law knows 
no distinction of castes 
Roman Catholles & neo convert to 
Roman Catholicism can claim any 
special or exclusive rights in the 
church on account of any supposed 
superiority of hie caste over Chat: of 
other. -PInnaAL ot. Berne 
1. L. R. 39 Mad. 1056. — IND. 

a. Commiltee of Acadmen to assiat 
gicar--Atuthority of |---The  appoint- 


amongst. 


(iis), | 


ment of a comnittee of headmen or 
dharmakartaa ing a Roman Catholic 
Chureh by the Bishop to assist) the 


Vicar in the secular atYuirs of the chureh . 


Rives the members of such committee 
ho right to close the church or oust the 
Vicar, & still less to appoint a priest 
hot under the $ discipline of land 
obedignee ta the Church of Rome.— 
MARIAN Pinpat or. MYLAPORE (Br.) 


| _@, Right to pew.)]-—- Bare possession, 
i without title, of a pew in a Roman 
- Catholic church, justifies the occupier 


to 


in defending by force the possession 
against the entry of a person having 
no title.-- BRETT r. MULLARKEY (1873), 
LR? Cc. L. 120.—IR. 


PART VIII. SECT. 3, SUB-SECT. 1. 
t. Baptiat church --- Right of public 

enter.j—The question whether a 
member of the public has a right to 
enter a Baptist church for worship 
depends on the rules of the church & 
its trust deed.—LoONG ¢. RAWLINS 
(is74).4 Q. 8.0. R. 86.-—-AUS. 

g- Lutch Reformed Church—Juris- 


Part VIII.—Reticious BopIEs OTHER THAN THE CHURCH OF ENGLAND. 


religious worship intended by it, it must be im- 
plied from the usage of the congregation. But, 
if it appears to have been the founder's intention, 
although not expressed, that a particular doctrine 
should be preached, it is not in the power of the 
designed objects of the institution. 

(3) The principle of public policy does not extend 
to the case of dissenters, so as to prevent the ct. 
from sanctioning the appointment of a minister 
to a congregation for a limited period, & not: for 
life, provided such be the usage of the members 
or the provisions of the original trust. 

(4) The question of religious belief is irrelevant, 
except so far as the ct. is called upon to execute 
the trust; but if defts. make out that no par- 
ticular mode of belief was intended, still they 
must show that the meeting-house was for such 
purposes as the law can sanction. 

(9) A clause enabling the trustees to make 
orders, ete. upon matters relating to the meeting- 
house is not to be construed as enabling them to 
convert: the objects of the charity as by intro- 
“one anew form of worship & new doctrines, 
ele, 

(6) A clause, in case of the desertion or removal 
Of trustees, directing the remaining trustees 
Within a dimited time to eleet new trustees in place 
of the trustees so deserting, ete., does not extend 
to disable a trustee, so having deserted, ete. from 
acting again where no successor had, in 
meantime, been appointed, nor to the case of a 
trustee who had left. the object of his trust) (a 
congregation of Protestant dissenters), on account. 
of its having been converted, against. his appro- 
bation, to purposes distinet from the intention of 
the founder. 

(7) The Act 53 Geo. 3. c. 160, extends only to 
the repeal of the clause in Toleration Act, 1688 
(C. 28), & the other statutes therein referred to, 
but leaves the common Jaw where it was. It was 
hot intended by the legislature, in passing 53 Geo, 3 
C 1o0.to make any alteration of the common Jaw 
respecting the objects of that statute. 

(8S) Phe et. is bound to administer trusts for 
the benctit of Protestant dissenting congregation. 

(9) If land or money be properly given for main- 
taining “ the worship of God’ without more, the 
ct. will execute the trust in favour of the estab- 
lished religion. But, if it) be clearly expressed 
that the purpose is that of maintaining dissenting 
doctrines, so long as they are not contrary to law, 
the ct. will execute the trust aceording to the 
express intention. Where, as in this case, the 
intention clearly appears alimnde, though not 
expressed in the instrument creating the trust, 
the ct. will also carry the manifest design of the 
founder into execution, so far us it is consistent 
with law. 

It is incumbent on persons meaning to create a 
trust for charitable purposes, to make their inten- 
tion clear by the deed creating the trust, & if it: is 
not so, the ct. has no other means of carrying it 
into ¢xecution than by collecting the intention 
from inference & fair presumption. --A-G. rv. 
PEARSON (1817), 30 Mer. 358; 30 Fe. R145, 


Annotations :-—.1sto (1) Refd. Bowman re. Secular ~oc., (1917) 
A.C. 406; Bourne vr, Keane, (1910) A.C. abo. ctato C2) 
Apprvd, xhore ¢. Wilson (1882), 9 CL & Fin. 355; Consd. 
A.-G. t. Murdoch (1552), | De G. BM. & Gi.865° ALG. rv. 


tliction in hereay.\--A colonial ordi- 
nance or «tatute, in 1s43, directed 
that the general assembly of the 
Dutch Reformed Church should have 
the immediate management of charges 
against the perfurmance of duty & 
the doctrine ur conduct of ministers 
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Bath (1876), 2 Ch. D. 554; Freo 
Church of Scotland (General Assembly)_». Overtoun, 
Macalister vr. Young, [1904] A. C. 514. Refd. A.-G. 0. 
Etheridge (1862), 32 L. J. Ch. 161; A.-G. v. Bunce (1868), 
L. KR. 6 Kq. 563. As to (4) Reta. A.-G. ©, Murdoch (1852), 
1 De GM. & G. 86; Colller e. King (1861), 11.C. B. N.S. 
id. fs to (5) Refd. Milligan #. Mitchell (1837), 3 My. & Cr. 
72: A.-Q. Murdoch (1852), 1 De G. M. & G. S63) A.-G. 
r, Anderson (1888), 57 1. J. Ch. 543, fa to 7) Refd. R. v. 
Ramsey (1883), Cab, & El 126. ots to (0) Refd. West. v. 
Shuttleworth (1835), 2 My. & K. 684; A.-G. e. Murdoch 
(1852), 1 De G. M. & G.86; Grhnond (or Macintyre) v. 
Cirimond, (1905) A. C. 603. 


8981. Whom term includes.]-—(1) Distinction 
between a trust created for the use of Protestant 
dissenters generally, & for the use of an existing 
congregation of Protestant dissenters belonging 
to a particular minister; in the former case 


St. John’s red sel 


' Presbyterians, Baptists & Independents are in- 


cluded 5; in the latter the terms of the trust open 


‘an inquiry into the particular character of the 
congregation which is the object of the trust. 


the - 


(2) It is not necessary, in order that the ct. 
may be enabled to enforee a trust. for a certain 
congregation of dissenters, that. the trast should 
be declared by any deed or writing 3; the ct. may 
ascertain, from evidence of usage or otherwise, 
the particular trusts to which the property is 
dedicated. 

(3) Where trusts of a meeting-house in Mnydand 
are created for the use of wv congregation, to be in 
as strict connection as is practicable with the 
Mstablished Church of Scotland, no person is 
entitled to be a minister of the meeting-house 
Whose opinions or acts constitutes a disqualification 


‘for the ministry of that Church; & the fact. that 


the meeting-house is locally situated beyond the 
jurisdiction of that’) Church is) immaterial. tn 
determining the question whether a particular 
minister was disqualified as a minister of the 
Established Church of Scotland the et. considered 
whether the acts of such minister had brought 
him within the predicament. which, according to 


the terms of a declaration of the General Assembly 


No Caste Were to be brought before the | 
higher ct. which first ought to have 
been decided iu the inferior ets., warden 
in the mneantime ono daferior et. had 
been betd, & the nature of the case 
required a speedier settlement; but 
all this was not to affect the right ofthe | 


of that Church, constituted a dissolution of his 

connection. with it, without determining whether 

the sentence of a particular presbytery, depriving 

him of his licence, was or was not conclusive as a 

disqualification. --A.-G. 0 Merpocu (f8o2), 1 

De G. MAG. 80; 210.0. 0h. 601; 101. PT. OOS. 

733 42 I. R. 484, Ld, 

Annotations; --.ta to (1) Refd. A.-G. oe. Clapham (1 
Hare, 06405 A.-G. o Anderson (2858S), 57 da J. Cl 
3932. Whether unitarians.;  DeuMMOND 

vr. A.-Gi., No. 1046, post. 

- ~ ** Protestant dissenters of Presbyterian or 

Independent denomination.’’} —Sce No. 4021, post. 
3933. Right to worship peaceably --Enforced by 

information. ,—Information will lie fur disturbing 

a dissenting congregation. ---R. ov. WitoUGHTON 

(1765), 3 Burr. 1683; 97 Is. R. 1015. 

3934. --- - Indictment -~Removal by certiorari — 
Indictment under Toleration Act.j-~--.An  indict- 
ment found at quarter sessions upon Toleration 
Act, 1685 (c. 15), for disturbing a dissenting con- 
gregation, may be removed into this ct. by 
certwrart before verdict; & upon conviction of 
several defts. upon such indictment: cach is liable 
to the penalty of £20 iraposed by that statute. ~- 
Kor. Hebe (1704), 5 Term Rep. 5125 101 KW. 
300. 
Anndtation : 


45), LO 


1. Af) 3. 


‘Folld. {2. «. Wadley (1516), 4M. & 3. 504, 


higher eta. to take notice of cases even 
Without appeal which concerned the 
welfare of the Church fu general, 
& camo under jt# jurisdiction. In 
1847 the ordinusnuee was altered so as 
to give the primary jurisdiction in 


matter: af her«« to the merechete 


—— 
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Sect. 3.—Protestant Dissenters: Sub-éects. 1 & 2, 
A. & B, (a) & (b) 4] 
39385. -—— Indictment under Places 








of Religious Worship Act, 1812 (c. 155), s. 12.|— 


— 


ee 


An indictment found at quarter sessions upon the : 
ubove sect. for disturbing a religious assembly . 


may be removed into this ct. by certiorari before 

trial.—R. 7. WADLEY (1816), 4 M. & S. 508; 105 

Ie. 1. 922. 

Ae :---Mentd. kz yp. Napton Overseers (1856), 20 
2. 58), 


3936. How far courts will assist — Where 
doctrines not illegal.|— Davis v. JENKtNsS, No. 4029, 
post, 

3937. ——— -— - Trust for maintaining dissent- 
ing doctrines.| — A.-G. v. PEARKON, No. 3930, 
ante, 

3938. —-—--- Benefit of trusts for congregations— 
Duty of court to administer.|-- A.-G.. v. PEARSON, 
No. 39H30, ante. 

3939. Particular Baptists-- Fundamental prin- 
ciples of falth.]- (1) It is not a fundamental 


ho person shall be alowed to participate in the 
Lord's Supper unless & until he has been baptised 
by immersion after profession of faith. 

(2) Although im all cssential & fundamental 
doctrines all churches & congregations of Par- 
ticular Baptists concur, yet oo other matters each 
church & congregation is separate & distinet, «& 
none are at liberty to dictate to the rest as to any 
such matters in respect of whieh they may differ : 
- Held: it ts a part of the constitution of each 
charch oor congregation of Particular Baptists 
that they shall be at Jiberty to regulate their 
Hie of free or strict communion as they think 
lit. ; 
particular church or congregation €o permit free 
communion, the et. refused to restrain by in- 
Junction the continuance of the practice. 

(3) Although the practice of strict communion 
had been adopted up to a very recent period, yet, 
the decd of endowment not) providing for either 
strict or free communion: - eld: the majority 
of the full members of the congregation were 
entitled to alter its practice, & to adopt free 
communion, - v8.64. Gounb (L860), 28) Benvy. 
fSo3; 801.0. Ch. 775 2 0. R.A0ts 260. PL 856; 
T dun N.S. 8h: 8 WOR. GES OF RL RR. 452. 
Annotations :- fs to (1) Folld. A.-G.o ve. Ntheridge (1862), 

3202. J. Ch. 1th. ots do ¢2) Folld. A.-Gl.oe. Etheridge 

(is62), 32 1. 3. Ch. 160. Apld. A.-. rv. Aust (1865), 13 
hah. 280.0 cta to (3) Folld. eres e. Etheridge (E862), 32 
LJ. Ch. 160. Generally, Mentd. Camden tc. 1. R. Comrs., 

LINLa} 2K. Ott. 

$940. --. .- .--~--.[--The doctrine of strict com- 
Mmunion is not. an essential doctrine of every Par- 
ticular Baptist church; it is a matter of order & 
practice which each chureh had an inherent right 
to vary. A.-G.t. ETHERIDGE (1862), 82 L. J. Ch. 
1; TEW.R. 803 SER tA. 


tinguished from Independents. -—A.-G. ¢. ANDER- 
SON, No. 4021, post. 

3942. ----- Distinguished from Unitarians. -—- 
AG. t. SHORE, No. 4045, post. 

Right to institute proceedings in respect of 
charity property - In name of Attorney-General. ,-— 
See CHARITIES, Vol. VILL, p. 895, No. 2086, 

Baptised child of dissenter— Right to burfal by 


ee ee 


ECCLESIASTICAL Law. 


SuUB-SECT. 2.—MINISTERS. 
A. In General. 


3943. Right to title ‘‘ Reverend.’’|— KEET 1. 
Smiru, No. 1808, anle. 

Baptism by——Whether valid.|—See Nos. 24, 2985, 
ante, 

Election as churchwarden—Whether qualified. 
—Sce No. 645, ante. 


B. Appointment. 
(a) da General. 

3944. Who may appoint— Whether congregation 
or heir of last trustee of chapel.|—-Davis v. JEN- 
kINS, No. 4029, post. 

3945. Who may be appointed—-Minister not duly 


licensed by particular church.]—-MiLLIGAN tr. 
‘| MITCHELL, No. 3947, post. 








3946. -}-~-(1) Upon a bill filed by two 
persons, pew-holders in a chapel, & members of 
the congregation, &, in virtue of certain offices 


‘which they held, entitled to be trustees of the 
principle of the faith of Particular Baptists that: 


chapel, on behalf of themselves, & all other persons 
interested: as such pew-holders & members except 


' defts., against the other persons entitled to be 


such trustees, & against the person in whom the 


| legal interest in the lease was vested, alleging that 


the lease of the chapel was held upon an exclusive 
trust for rehgious service according to the doctrines 
& discipline of the Chureh of Scotland, charging 


' defts. with introducing preachers into the pulpit 


whe were not ministers of the Church of Scotland, 
& with other acts in violation of the trusts, & 
praving thatdefts. might be compelled to perform 
the trust, the ct. granted the relief prayed, holding, 


’ that, upon the evidence in the cause. the alleged 


& where it had become the practice of a: 


er re eo en eee 
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- refused. 


trust was sufficiently made out, & that the acts 
complained of amounted to a breach of trust. 

(2) The majority of members of a chapel can 
only pass rules consistent with the original trusts 
under which the chapel was constituted & have nu 
power to destroy fundamental principles. Pew- 
owners may suc on behalf of themselves & other 
pew-holders.-—MILLIGAN tv. MITCHELL (1837), 3 
My. & Cr. 725 71. 0. Ch. 373 1 Jur. S88; 40 
MK. OR. 852. 

Annotation -— Mentd. Free Chourch of Seotland (Genera 

ae tnbly) r. Overtuun, Macalister co. Young, (190d) A.C. 

CP OU 

3947. --—- Temporary appointment pending 
election- Whether person not licensed by particular 
church. ---Injunction granted upon aflidavit, before 
answer, to restrain defts., trustees of a chapel 
erected by a Presbyterian congregation for 
religious worship, according to the usages, dis- 
cipline, & doctrine of the Church of Scotland, from 
electing as minister a person not duly licensed by 
that. church ;) but an injunction to restrain them 
from allowing persons, not so licensed, to olliciate, 
& from preventing persons so licensed & other- 


} > Boge t. Terry { thei re 4 2 
$941. Presbyterian Church of England— Dis- . wise duly authorised from officiating during the 


intermediate period prior to such election, was 
MILLIGAN t. MITCHELL (1833), I My. & 


' K. 440; 39 E. R. 750. 


we 


minister of Established Church.:-—See Buriat, | 


Vol. Vil. p. 581, Nos. 113-115. 
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3948. Mode of appointment—Where mode un- 
certain--How ascertained..—Davis v. JENKINS, 
No. 1029, post. 

3949. -——- _ By election—Who may vote— 
Whether non-communicant seat-holders.;—\Where 
persons, who were merely hirers & occupiers of 
seats or pews in a dissenting meeting-house, which 
was held in trust for the use of the congregation, 





from which an va ape lay to the aynod : 
—Held: the juriadiction in heresy of 


the geucral assembly was entirely 


taken away by the oniinance of 1547, 
even though the case could not be 
tried ao sveedily before the presbytery, 





or no presbstery were in the meantime 
held.—-MURRAY t. BURGESS (1867), 26 
L. T. 40.—8. AF. 
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but who did not take the sacrament there, had been ° 


excluded from voting at the election of a minister 
to officiate in the meeting-house, an application 
for an injunction to restrain the individual so 
elected from acting as minister, or receiving the 
emoluments attached to his office, was refused.— 
ae v. BIRNIE (1826), 2 Russ. LIL; 38 E. R. 
Annan :—Mentd. Milligan r. Mitchell (1835), 4 L. J. Ch. 


38950. ——- —-—— Of majority of congregation— 
Where no provision in trust deed.!—A.-(i. 1. 
J Phat (1835), Shelford’s Mortmain, p. 765, n. 
sufficient.:—'The trustees of a chapel of dissenters, 
which, for want of a pastor, had been without. a 
congregation, engeged with a new pastor for a year, 
ata salary ; he gave notice in the papers of opening 
the chapel, &, on the first. day of opening, gave 
notice to the congregation there, that they should 
proceed to an election of a pastor after divine 
service that day, & accordingly took votes, Upon 











bemg dispossessed by the trustees after the year, | 


he applied for a maudamus, to be restored, alleging 
that he was elected by the congregation for life. 
The ct. refused to grant it, on the ground that, 


supposing there was a competent: body to elect, 


there was not sufficient notice given of the election ; 
&, therefore, they left the party to try his right 
inan action, To found such an application there 
must be a probable colour of an election laid before 
the court. - Rov. DAGGER LANE CHAPEL TRUSTEES 
(i800). 2 Smith, WK. B. 20. 

3952. —- -~ Trustees & class leaders of Wesleyan 
Methodist Chapel —Under provision in trust deed. -~ 


Though contrary to rules of Methodist conference. | | 


—Several persons subscribed for, & purchased, a 
house & land, at a town which was one of the places 
Within a particular circuit of the 
Methodist connection. A chapel was ereeted, & 
trusts were declared of the property, vesting the 
appointment, of preachers ino the founder 
Methodism, John Wesley, for his life, & afterwards 
tn two other persons in succession for their fives 
John Wesley appointed preachers during — his 
life. & before his death, on the event of a further 
purchase of land, at the same place, a deed was 


ee ee eee 


suitability, & paid by the circuits or the churches 
to which they are attached, are not employed 
under a ‘ contract of service ’’ within Part I. of 
the above Act. 

(2) The employment of ministers of the United 
Methodist Church & the employment of minister 
under probation, of the Wesleyan Methodist 
Church, by the Conference of each of those 
Churches, or by the circuits to which the ministers 
are attached, is not an employment within Part I. 
of the above Act.—Me EMPLOYMENT OF MINISTERS 
oF UNITED METHODIST CHURCH, Ale MMPLOYMENT 


OF MINISTERS (UNDER PROBATION) OF WESLEYAN 


Notice of election-—Whether : 


Meruopist Gnorcn (1012), 107 LL. T. 1433 56 
Sol. Jo. 6S7; 28. LR. 5303 6 BL. W. OO. NN. 1. 

3955. -—-- --- — United Methodist Church.]-—J/te 
EMPLOYMENT OF MINISTERS OF UNITED MEeTiio- 
pisr CHueren, Re EMPLOYMENT OF MINISTERS 
(UNDER PROBATION) OF WESLEYAN ME&TITODIST 
Cnuren, No. 8008, anfe. 

3956. — - Minister under probation — 
Wesleyan Methodist Church.| -/’e MMPLOYMENT 
OF MINISTERS OF UNITICD MBTHODIST CHURCH, 


ee 


. Re EMPLOYMENT OF MINISTERS (UNDER VPROBA- 


TION) OF WESLEYAN METHODIST CHURCH, No. 3054, 
ante, 

3957. Whether minister occupier-—Of place of 
worship—For poor-rate.|- R.ov. Rep (1727), 2 


Sess. Cas. K. 1B. 585 ortes. Rep. 8063 O58 1 RR. 
oaAA. 


see, generally, Ratios & RATina, 
Whether appointed minister ‘* regular minister °’ 


_-~-Under Municipal Corporations Act, 1836 (c. 76), 


S. 28.|—-Sce No. 8007, post. 
~-- Under Military Service Acts.j|-- Sce Nous. 
3072-3074, SUT, post, 
3958. Right to title ‘* Reverend.’’,- Keer a. 


Suita, No. ESOS, ale. 


Wesleyan | 


of . 


3959. Tenure of residence -- Whether estate for 
life - Construction of appointment.| © ‘The ininister 
of a dissenting chapel was invited to become pastor 
by letter from the deacons, & upon this invitation 
entered upon the office of minister, & took pos- 


session of a house & premises vested in trustees, 


executed appointing new trustees, & vesting in: 


the Crustees & class-leaders the power of ap- 
pointing preachers. By the rules of the Methodist 
body, that power was in the Conference. Upon 
an information fled by some of the members of 
the Wesleyans :—Held: the trustees &  class- 
leaders had the power of appointing the preachers 
In question; & parol evidence was inadmissible 
Lo show that, according to the paramount intention 
of the founders, the right of appointment was 
vested in the Wesleyan Conference, & not in the 
trustees of the deed for the time being.—.A.-Gi, 
r CLAPHAM (1855), 4 De G. M. & G. 5913 38 bq. 
Rep. 702; 241. J. Ch. 177; 21. T. OOS. 245; 
IO9J. PP. O43 1 Jur. N.S. 5053; 8 W. RR. 1583) 03 
E.R. 63x, L. CO. 

dnnotation :— Mentd. G.W. Ry. & Mid. Ry. c. Bristol Corp. 

(1915), 67 L. J. Ch. 414. 


8953. For what term.)-—-A.-G. rv. Peatsox, No, 
(030, ante. 


(6) Nature and Effect of Appointment. 
i. In General, 


$054. Whether contract of service — Within 
lational Insurance Act, 1911 (c. 55).) —(1) Non- 
onformist ministers of religion, appointed by the 
onference of the Church to which they belony, 
‘hich has power of appointment of ministers & 
igmissal in csaen of tmmoralitw honor 


me eee 


fo permit the minister of the chapel," during bis 
life, if he should so Jong continue pastor,’ to 
occupy the same without. paying any rent i--- 
Held: the ininister had an equitable estate for 
life under the trusts of the deed in the house & 
premises, & was entitled to vote in respect thereof, 
- -Purrvon vy Brooms (son), GP C. Bb. ths 2 
fait. Rey. Cas. 197; 211.5.0.07.7; 08 1. 'T. O.S. 
713; 168.2. 7335 16 Jur. 560; 158 BR. 386, 
eSnnolatias :- Apld. Collier e, King (bol), PCL BON. SL EE. 
Mentd. “herwin co. Whytuan clbs7$), L. Roe ds. 24s. 
3960. - --~—~ Evidence.; A minister of a 
congregation of Particular Baptists occupied a 
house & garden attached to the chapel of the 
congregation, which premises were vested in 
trustees, In trust that they, etce., would for ever 
permit the dwelling-house & premises to be held, 
ete., by the minister of the said congregation for 
the time being. Phe minister (claimuunt) was 
appointed by means of a call or invitation in 
writing, signed by three deacons of the congrega- 
tion, which he obeyed. This, & his own state- 
ment. that he considered his appointinent to be for 
life, & the evidence of one of the deacons, for 
35 years a member of the congiegation, to the 
effect, that the appointment was made in the 
usual mode, & in his opinion was for life, was all 
that was brought forward to show what was the 
duration of his holding. The revising barrister 
did not infer from the above that there was an 
office ur holding for life, & disallowed the claim :— 


Pyrorw. ft - 
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Sect. 3.—F’rotestant Dissenters: Sub-sect. 2, B. (6) 
tis) Cy Diy By Fy G GH] 


was w voluntary assocn., its object being to spread 
knowledge of the Gospel without regard to 
denominational distinctions. They did not class 
themselves as a denomination. The persons who 
managed the society & those who subscribed to 
it belonged to various denominations. The 
socicty recognised the difference between an 
* ovangelist,” as they termed their preachers, & 
a “minister,” & always described & addressed 
appit. as an ‘ evangelist.” Applt. having been 
charged with failing to respond to a notice calling 
him up for military service, the justices convicted 
hin :--Leld: 
justices on which they could find that. the 
Evangelisation Socicty was not a‘ denomination ” 
within Military Service Act, 1016 (e. 104), Sched. 1, 
par. 45° (2) applt. was not a‘ minister” or a 
regular minister’? within that paragraph.—- 
Fuinr vw. CouURTHOPE (1918), 87 lL. J. 1K. B. 504 3 
825. P.383; 16. G. RR. 802, D.C. 


3877. ---- - -—- ----~- Ministers of ‘‘Spirit- 
ualists.’"}-- OATIEN v. Attry, No. 3971, auie 
3978. - - — ----— Appointment as regular minister 


after lability to serve has arisen.|—STonxnt vr. 
Woon, No. 1823, ante. 

3979. - —~--— ----,l— M. was a male British 
subject who was, in 1916, liable to service in the 
British army under the Military Service Acts, PUIG. 
In 1917 be became a regular minister of a religious 
denomination. In TIES he was ealled upon for 
military service, but failed to oresent: himself on 
the pround that he was a regular minister of a 
religious denomination & therefore exempt. from 
military serviec. The justices who heard the 
inforination were of opinion that M. was entitled 
to exemption & dismissed the summons against 
hime: -/leld: the justices were wrong. The 
obligation {0 serve on the part of M. arose in 
16, & he could not. afterwards change his status 
sO ons to escape military service, his liability to 
serve being specially preserved by the wording of 
Military Service (No, 2) Act, LOLS (ce. 5).— Morris 
v MARTIN, [IHIS|] 2K. OB. 8023 SSL. J. KB. 
Ho; 119 1. T. JOU; S38 J.P. IT; 11. GR. 
S25, 1. . 

8980. -f—-A man who obtains a 
certificate of exemption under the second Military 


—— 


eee 


\ 
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(1) there was evidence before the . 
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ducted the services. The building was not 
certified as a place of religious worship. The 
number of persons being church members was 
between 50 & 55, including the older children. 
There was no register of members. There were 
no rules or regulations for the govt. of the church 
or its members. Applt. claimed exemption from 


military service as being the regular minister of 
this church. ‘The justices were of opinion that the 


word ‘“‘ church ” as applied to the body in ques- 
tion, connoted nothing more than the voluntary 
assocn. of individuals for such religious pur- 
poses, as were usually comprehended in the 
term “ prayer meeting ’’ or “ bible class.’’ The 
word ‘“ undenominational”’ in conjunction with 
‘‘ church ’’ was mercly a descriptive term, having 
no other meaning than that the members attached 


ito it; & applt. was not a minister of a religious 


denomination :—Held: although the question 
was one of degree in each case, it was impossible 


‘to say that this body of persons were a religious 


Service Act, LOT (ce. 15) &, while the certificate | 


remains in foree, is appointed a regular minister of 
w& religious denomination does not. thereby come 
Within the exception in the first Military Service 
Act, 1016 (c. 104), Sched. 1, par, 4. On the 
expiry of his certifleate of exemption, the man 
must, by virtue of sect. 3 (3) of the latter Act, 
be deemed to have been enlisted & transferred to 
the reserve on "the appointed date "---namely, 
thirty days after the passing of the Act, —Cuaun- 
CKY t. PETERS (1018), 87 L. J. K. B. 833; 82 
HPT; 1. GR. 160. D.C, 

3981, ----~- —---- ‘** Religious denomination ’’— 
Question of degree in each case.'-—Applt., a baker 
& grocer, had since 1013 beld the appointment of 
unpaid minister of the Undenominational Church 
at. C. in Somerset, & had since that. time performed 
the duties of the office. The church was a religious 
body not. belonging to any denomination, & there 
was no other church knewn by the same name in 
the United Kingdom. It had been founded some 
eight or nine years ago in connection with a 
religions movement conducted by Faith Mission 
workers. Members of the Faith Mission went 
about the country as ‘travelling evangelists,” 
& these had, prior to applt.’s appointment, con- 


denomination. On the evidenee before them, 
the justices were entitled to conclude that applt. 


‘was not a regular minister of a religious denomina- 


tion under Military Service Act, 1910 (c. 104), 
Sched. J, par. 4.—Kick v. DonNzE (1917), 81 J. P. 
101; 33'T. LR. 825; 15 L. G. R. 408, D.C. 

3982. —-—. —--—-- -———- -——..] Military Service 
Act, 1010 (c. 104), Sched. 1, par. 4, excepts from 
nilitary service “men in holy orders or regular 
ministers of any denomination ” :-—Held; for the 
purposes of the excepticn, the question whether 
an assocn. of persons claiming to form a “ religious 
denomination ” must be one of degree, & there may 
be religious assoens. comprising so few members 
as to warrant justices in concluding that they are 
not religious denominations, yet an assocn. such 
as the Church of Jesus Christ of Latter Day Saints, 
founded in the United States in 1880, having 
a present membership of 600,000 & established in 
Great: Britain in 1888 with a present membership 
of 10.000 must be regarded as a religious denomina- 
tion.---HAWKES ev. Moxry (1917), 86 L. J. K. OB. 
1530; 116 L. 'T. 5063 81 J. P. 1863 33 T. LR. 
808; 15 L. G. R. 4203 25 Cox, C. C. 689, D. C. 
Annotations --—Folld, Kick 7 Donne (1917), 15 L. G. KR. 

498. Refd. Qaten rv. Auty (191%), 121 L. T. 215. 

3983. —— Society of limited numbers 
drawn from other churches—Seamen & Boatmen’s 
Friend Society.;—Bratrr v. Auty, No. 3070, ante. 

3984. ——_ ———- -—— Single congregation— 
‘* Undenominational church.’’;— Kick 7. DONNE, 
No. 30s], ante. ; 

3985. ——_- ~--- -—-— Latter Day Saints.j;— 
LawkEs vt. Moxty, No. 3082, ante. 

3986. - Evangelisation Society.;— 
FLINT t. COURTHOPE, No. 3076, ante. 

3986a. From turnpike tolls. .—Ssutu tv. 
BARNETT, No. 3010, aute. 
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C. Admission. 


3087. How enforced—By mandamus. i—Wan- 
damus lies to trustees to admit a dissenting 
teacher.—Kh. re Barker (1762), 3 Burret 1265; 
L Wim. BL. 8u0, 352; 07 E. HK. 823. 
annotations :-—Distd. R. tr. Jotham (1790), 3 Term Rep. 

O73, d. Re Orton Vicarage (1349), 13 Jur. 1049. 

Mentd. Collier cr. King (1861), 11 GC. BON. S. LEG Rt, 

City of London Union, Ew p. London Curpn. (1907), 76 

L. J. K. B. 10387, : one 

See, generally, Crown Practice, Vol. AVL, 
pp. 314, 315. 

3988. When mandamus will issue— Prima facie 
title necessary. ;— Where the minister of an cndowed 


‘dissenting mceting-house had been expelled by a 


majority of the congregation, the ct. refused a 
nandamus to restore him applied for to enable 
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him to justify his conduct, because, it did not | 
appear he had complied with all the requisites | 
nece to give him a primé facie title.—R. v. | 
JOTHAM (1790), 3 Term Rep. 575; 100 KB. R. 741. | 


Annotation :--Mentd. R. v. Saddiers’ Co. (1863), 10 H. L. ; 
Cas. 404. 


3989. ee ee ——.] — kK. v. DAGGER 
CHAPEL TRUSTEES, No. 3951, avte. 

See, generally, CROWN Practice, Vol. AVL, , 
pp. 283, 254. 


LANE _ 


D. Salary. 

3990. Who are liable for--Whether all trustees ' 
of chapel—Appointment by part only.;—If{ a dis- 
senting minister be appointed iinister of the 
chapel by a part of the trustees of it, he cannot. 
maintain an action against all the trustees for his | 
sulary, & the fact of all of them having signed a | 
notice to him, demanding the possession of the 
chapel, will not: make any difference. —COoUPrER v. 
WHITEHOUSE (1831), 6 CG. & BP. ods. 

3991. Whether deacons as agents of congre- 
gation—Effect of provision in document of appoint- 
ment., —PHE. was appointed the minister of a 
Baptist church by a document signed by defts. 
who were four deacons of the church. The docu- | 
ment stated that defts. as deacons of the church, 
‘do now invite you to the pastorate, authorised 
by # unanimous vote at our last church meeting, 
also at our finance committee meeting a unanimous | 
vote was recorded & a good majority of the 
congregation, at a present salary of 25s. per week. 
We regret to state that our present income will 








promise that if the dear Lord shall) prosper us 
financially, you shall be benefited thereby.” The 
was determinable on three months’ 
notice. Pith. acted as treasurer & paid himself 
his salary out of the funds in his hands. Upon 
notice being given to terminate the pastorate, | 
pItf. sued defts. to recover the last quarter's salary, | 
upon the ground that they had contracted as : 
agents for an undisclosed principal : --//e/d : defts. 
were not personally liable.— Moriuty ov. MAKIN 
(1905), 51 W. RR. 8055 22 0. LR. 7, 2. 

Augmentation of stipend -Whether subject to 
income tax. ---See INcoME TAX. 


pastorate 


BE. Restraint from Officiaturg. 


3992. Byinjunction -Grounds for stay., - Where | 
the effect of the execution of an injunction to 
restrain ao minister from officiating in a chapel 
Where he had long performed the duties would be 
to break up the congregation, the ct. will stay 
such execution pending an appeal.--A.-G. or. 
are (IS1S8), 11 LL. T. OS. 197; 12 Jar. 3s, , 


4 


Preaching sermon —Likely to prejudice fair 


PART VIII. SECT. 3, SUB-SECT.2.—D. 177. -CAN. 


h. Whe are liable for—Church com- k  - 
mitter—~-Evidence of membership.) — Pitt. congregation. | 
kued five defts., describing them as 
the cummittee of the Presbyterian 
charch at P., for his salary as minister 


from Jan. 1557, to Aug. 1853. The of that 


| 
| 
| 
not warrant anything higher now, but we hereby 
l 
| 


Withdrawal of members from 
The members of a dik- 
senting congregation, Whe hud called 
ao Ininister, were not. 
stipend after they ceased to be members 
congregation. 
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trial of action.]|—See Contemrr oF CouRT, Vol. 
XVI, p. 23, No. 183. 


F. Change of Doctrine or Allegiance. 
$3993. As ground for removal.]—The trusts of 
a deed, by which a church in Manchester was 
endowed, declared in distinct terms that the 
minister was to be in full communication with the 
Church of Scotland, & any of the congregation, 


‘ whether a majority or minority, were held to have 
-a right to insist on the strict performance of the 


trusts of that deed; consequently, that the 

minister having become a free churchman, & 

thereby dissented from the Chureh of Scotland, 
as it was governed at the time of the creation of 
the trust, ought to be removed from his office.— 

A.-G. e Munro (2818), 2 De G. & Sm. 1223 18 

L. T. QO. S. 6213 OL. RR. 55, LC. 

Annotations :--Folld. A.-G. e. Murdoch (1840), 7 Hare, 445. 
Refd. A.-Gi. v. Murdoch (1852), PE De G. M. & G. 86. 
Mentd. A.-(i. «. Murdoch (1856), 2 K. & J.571 5 Westwood 
v Mekie (1860), 21 L. 'T. 165. 

3994. |—A.G. eo. Munpocu, No. 8031, ante. 
Exclusion from denominational trust-——Secession 
of minister & part of congregation.| -—NSce CHANI- 

ties, Vol. VII, p. 314, No. 052. 





Ci. Resiquation. 

3995. What amounts to —Whether expression of 
intention to resign.|—-A Baptist. minister, who 
expresses his intention to resign his ministry on 
or before a certain date, at a formal meeting of the 
communicants of his church, does not thereby 
terminate his employment. If a Baptist minister 
does definitely resign his appointanent, as from 
w future date, he may, before that date arrives, 


‘withdraw his resignation at ai fomnal meeting 


of the communicants of the church, although the 
meeting is not such as would have power to appoint 


(a new ininister.-—~NICKSON ¢. DOLPHIN (IDEL), 56 


Sol. Jo. 123, 
3996. Right to withdraw -Before resignation 
effective.|-—NICKSON ¢. Donrnin, Now S905, anfle. 


HW. Removal from Office. 


3997. Power to remove--—-Wesleyan Methodist 
district committee.|—-WaAankhiNn's Cast (1835), 
Grindrod’s Compendium, Sth ed., 379, b. 0. 
-fenotations : -Refd. Natal, By. or. Gladstone (1868), TL. FR, 


Ky. 1. Mentd. A.-(i. cr. Clapham (1553), 10 Hare, 540; 
WN. 411. 


Long v. Cape Town, Bp. (2369), f Moo. 1. C. 

3998. -—-- Majority of communicants -- Manage- 
ment vested in communicants. |— ‘he management 
of the affairs of a dissenting chapel, was vested in 
the communicants. The congregation being dix- 
satisfied with their minister, held a mecting, at 
which they cesolved that he should be recom- 
mended to resign. Neither the minister, nor 
a majority of the communicants was present at the 


100, SCOT. 


PART VIII. SECT. 3, SUB-SECT. 2.---E. 


m. .felion lo reatrain adiminiatration 
of Moly Conmmunion---Not maintaine 
ale in-eisilcourt.| “Whore A. & others, 
menbersofthe Puateh Reformed Church 
lnstituted an action in which they asked 


bovis to poy the 


“Hevspor of. 


committee uwually consisted of eight 
persons chosen annually ; & « record of 
their proccedings was kept: at a 
Ineetiugs of the congregation in 1556, 
it was agreed to give pltf. a call, & 
afterwards, at. another meeting, that 
he should receive £100, a year, to be 
paid to him from the pews rents, 
which it was customary fur the @um- 
mittee to collect half-yearty. It was 
not shown who composed the cum- 
mittee in 1856, or that all defts. were 
members of it in 1857 or 1455 :——Held - 
the action could not be malintained.— 


STEWART o. MARTIN (1459), IS ULC. RR. 


NavmkNn (IS25), 29 Fae. Cail af6.-- 
SCOT. 


lh. Promiar of ** guilable mainte 
nance -Whether binding.) -0on an ene 
quiry inte the practice & understanding 
ofthe United Secexsion Church in the 
inatter:—Jield :) @ promise of °° suit- 
alje miintenance " in the call of a 
congregation to thelr pastor together 
with certain procedure tukea by Chem 
in inviting bim to the charge, did not 
constitute a civil obligation for the 
mayrnent of astipend.- AKNKIL  f. 
ROHERTHON (1843), 5 Dunl, (Ct. of Sens.) 


for an order Interdicting ministers of 
that ehureh from contdnaulyge to ad- 
loduinter Holy Communion to persons 
who had been in rebellion & from asing 
the ehureh property for this purpose 
on the ground that. sach administration 
& une were opposed to the rales of the 
ehurech oor duo the alternative for « 
declaration of rehts: —/leld;: the 
reception or rejection of any person 
at the Lord‘s Supper was a pure 
spiritual maticor & was not cognisable 
by aclvil court.—NtLLo. DONGES (1919), 
(). on 1>. 7.—~$. AF. 


540 


Seci. 3.—Protesiant Dissenters; 
sub-sect. 3, A. & B.] 

meeting ; but the resolution was afterwards signed 
by a majority of them, & communicated to the 
minister :—Held: the resolution was tantamount 
to a dismissal, although it was not come to at a 
mecting, at which a majority of the communicants 
was present.—A.-G. v. AKED (1835), 7 Sim. 321; 
68 KI. R. 861. 

Aenean ----Consd. Cooper v. Gordon (1869), L. It. 8 Eq. 


Sub-sect. 2, H.; 


3999. ——- In majority of trustees.] — Perry 
v, SHIPWAY, No. 3963, ante. 
00. ——— -—-— & congregation —No provision 


in trust deed.|— By the trust deeds of a congrega- 
tion of Independents, a chapel, a house, & other 
property, were vested in trustees for the use of the 
congregation, & to permit the minister for the time 
being to occupy the house. The deeds contained 
no express provision for the appointment or 
removal of a minister. In 1866, G. was invited 
by a resolution of the church members of the 
congregation to become co-pastor with the then 
minister. In J868 a majority of the church 
members resolved that G. be dismissed, & the 
majority of the trustees coneurred in this resolu- 
tion. = G. claimed to hold his office for life, in the 
absence of immorality, or preaching contrary to 
the tenets of the denomination, which was not 
charged : - Jleld 2) Go was duly disinissed, & injune- 
tion accordingly. Cooper or Gorpon (L869), 
LR. 8 Mg. 24105 88 1. Ch. dso; 20 LT. 782 ; 
asl. PL 761s 17 W. OR. 908, 

Grounds for removal--Ch.nge of doctrine or 
allegiance.|-~Sce Nos. 8031, 8098, ale. 

4001. How effected -Where minister tenant at 
will Demand of possession of chapel sufficient.: - 
Dor d. Nichonin e. MK aka, No. 8962, ante. 


4002. -- -- ee ol Dor de JONES tr, 
Jones, No. 8008, cele. 
4003. --- - Resolution signed out of meeting. |- - 


A.-G. er ABKED, Now 3008, carte. 

4004. ------ By resolution under trust deed -- 
Sufficiency of notice of meeting.|- -By the deed of 
settlement. of a Baptist. chapel it was provided 
that every minister should be liable to be forth- 
with removed by the decision of the church 
made ato one meeting & continmed at a second 
meeting called by a notice which should expressly 
state the object of such meeting. A meeting 
was called, the notice expressing that it was 
called for the purpose of bringing charges against, 
& considering the dismissal of, the minister. 
The minister did not attend the meeting & it 
did not appear that) evidence was produced in 
support of any charges, but. the meeting passed a 
resolution that, in consequence of the minister 
having done certain specitied things, he was not a 
fit & proper person for the office, & that his office 
should cease. A second meeting was called, the 
notice expressing that it was to be for the purpose 
of confirming & ratifying the resolution passed at 
the former meeting :--//eld 2) (1) to summon a 
meeting for the purpose of bringing charges 


generally, was improper; if me reason had been | 
given for the disniissal, it might have held good 3; | 


but, under the circumstances, it was clear that the 
necting had not had the opportunity of exercising 


PART VIII. SECT. 3, SUB-SECT. 2.- H. 


4006 i. Juriadiction of court to inier- 
Jere. -Where an appeal raised the 
queation of the poner or improper 
exercise of disciplinary powers of the 
Couference of the Methodist chureh, 
with referenve to the expulsion of a 
tninister, the Supreme ct. refused to. 


ECCLESIASTICAL Law. 


a sound discretion in the matter, & the dismissal 
was invalid; (2) as the notice for the second 
meeting did not specify the resolution which was 
to be confirmed, that meeting was unable effec- 
tually to confirm the resolution passed at the first 
meeting. aS 
(3) Where the proceedings by which the minister 
of a religious congregation had been dismissed 
had not in the opinion of the ct. been fairly & 
properly conducted, the ct. refused to restrain 
him from officiating.—DEAN v. BENNETT (1870), 
6 Ch. App. 489; 40 L. J. Ch. 452; 24 L. T. 169 ; 


19 WwW. I. 363, 5 Pe ©. 
Annotations :-— As to (1) & (3) Consd. Hayman v. Rugby 
Refd. hR. v. I. Cc. Cie 
Wood v. Prestwich 


School (1874), L. R. 18 Eq. 28. 
Icx p. Edwardes (1894), 15 R. 66; 
(1911), 104 L. T. 388. 

4005. ——- —-— — Confirmatory meeting. }—- 
DEAN v. BENNETT, No. 4004, ante. 

4006. Jurisdiction of court to interfere.|-- 
WARREN'S Case (1835), Grindrod’s Compendium, 
Sth ed. App. il. 371, 1]. C. 

Annotations -—Consd. Long v. Cape Town, Bp. (1863), 1 
Moo, P. C. CG. N.S. 411.__ Befd. Natal, Bp. 7. Giadstone 
(1866), L. R. 3 Ky. 1. Mentd. A.-G. v. Clapham (1853), 
10 Hare, 510. 

4007. —-—- Though Crown visitor of church.!-~— 
DAUGAKS t. RIVAZ, No. S6, ante. 

4008. When court will interfere— No provision in 





: trust deed of chapel.)-—'The ct. will not interfere 


ce eee em ee ee re Se nee rere Stee eT 


me 


interfere, the matter complained of 
beftur within the jurisdiction of 
Canference, - - ASH 
CUCRCH (1801), 22 C. L. T. Qee. Nw 35 
318. C. R. 497.---CAN, 


PART VIII. SECT. 8, SUB-SECT. 3.—A. 
n. Jdissoleation ef religinus bedy — 
Right vf continuing adkcrents ta retain 


to prevent the removal of a minister of a dis- 
senting chapel vested in trustees, when the deed 
is silent as to the mode of electing the minister 
& bis continuance in oftice & contains no provision 
for his support, but he is dependent for it on the 
voluntary contributions of his floek.—-PorTER r. 
CLARKE (1820), 2 Sim. 4205 57 E.R. S82. 

Annotation - Mentd. Collier tr. King (1861), 11 


ate 8% » 


c. B. 

4009. When court will enforce removal-.—Pro- 
ceedings for removal unfairly conducted.]— DEAN 
t. BENNETT. No. 4004, corte. 

4010. Effect of removal— Right to remove 
property.|— Dok d. NICHOLL rv. M'KAra, No. 3002, 
ante. 

4011. Proceedings for removal— Whether certifi- 
cate of Charity Commissioners necessary. |-—An 
action for removing the minister of a building 
registered as ai place of meeting for religious 
worship & for administering the trusts of the deed 
relating to such building can be prosecuted with- 
out the certificate of the Charity Comrs.— GLEN 
@. GREGG (L882), 21 Ch. P5135 SL lL J. Ch. 78S 5 
47 L. TT. 2853 31 WR. 149, ©. A. 

Annotation :-— Refd. Nendall r. Blair (1890), 45 Ch. D. 139. 

4012. While suit for regulation of meeting-house 
pending.,—Fo.ky r. WONTNER, No. 4030, post. 


eNO RCE 


SUB-SECT. 3.—— PROPERTY. 
wl. in General, 


4013. Chapel—Registration & certification of— 
How enforced. :'— Mandamus to register & certify 
a dissenting meeting house.—-R. v. DERBY JJ. 
(1766), 4 Burr. 1901; 1 Wm. BI. 606; 0&8 E.R. 38. 
-lnnotation: --Reld. It. v. Gloucestershire JF, (1922), 15 


East, O07. 

—--— ——-~— For marriages..—-See Htsbanp & 
WIFF. 

—--— -——. -——— Evidence of—On indictment for 


property. j--The owner of land agreed 
to sell a site “fur a burial ground & 
church, in canunection with the Free 
Church of Scotland, if a congregation 
thereof could be gotten tuogetber. A 
church was built thereon, & a con- 
gregation in connection with the Free 
Church assembled & performed divine 
service therein. Several years after- 


the 
tr. METHODIST 


Part VIII.—REticious BopIES OTHER THAN THE CHURCH OF ENGLAND. 6541 


bigamy.]—See CRIMINAL Law, Vol. XVI., p. 736, 
No. 7954. 
Estate of minister in.]|—See Nos. 3961- 
3963, ante. 

4014. Rights of former owner—tTitle of 
present owner of doubtful validity—Possession of 
key obtained by former owner.|—Pitf., who had 
built a chapel, conveyed it to deft. by a deed the 
validity of which was questionable. Deft. took 








| 
i 
‘ 
1 


possession, & gave the key to a gardener, who, | 


with his permission, lent it to pltf. to preach in 
the chapel. Pltf. thereupon locked the chapel, 
& refused to re-deliver the key :—Held: he had 


not sufficient possession to maintain trespass.— . 


REVETT v. BROWN (1828), 5 Bing. 7; 2 Moo. & P. 


12; 61.J3.0.8.C. P. 194; 1380 E.R. gel. 
Annotation :-—Mentd. Humphrey vr. Nowland (1362), 

Moo, PLC. GC. 343. 

-——-— Rights of trustees.|—See No. 1010, post. 

4015. Compulsory acquisition—- Investment 
of proceeds.}|—Where a railway co. had taken 
under their powers a frechold chapel & paid the 
purchase money into et., the ct. allowed part of 
the money to be paid out to the trustees of the 
chapel for the purpose of investment in a lease- 
hold chapel, to be used in the place of that taken 
by the co.— /le REHOBOTH CHAPEL (1874), J. KR. 
WW Kkq. 180; 14 1. J. Ch. 3753 31 1. T. 571; 
23 W. AR. 405. 

4016. —-- —-— ---—— Acquisition of adjoining 
premises & conversion into residence.) —- /te 
LYMINGTON BApTist CHAPEL TRUsTEES, {1877 
W. N. 226. 

See, generally, COMPULSORY 
LAND, Vol. XIL., pp. 236 ef seq. 
Lease of-—Whether within Statutes of 
Mortmain.}—See CHARITIES, Vol. VIIE., po 252, 
Nos. 137, 13s. 

--- Gift of provision of -Whether valid.! — Nee 
Crataities, Vol. VILL. pp. 275, 278, Nos. 420, 430, 
$15. 447, 466, 467, 470, 173, 479, 497. 

- - - Whether breaking into amounts to sacri- 
lege.; — See CRIMINAL LAW, Vol. XV., p. 959, Nos. 
JOTIG-LOTIS. 

——-- Sult relating to— Whether 
General necessary party.'--See CHARITIES, 
VIVE, p. 3908, No. 2230. 

--—— Service of dangerous structure notice in 
respect of.) -—-Scee METROPOLIS; PUBLIC TLBALTI. 

--— Liability for paving expenses In respect of.; 
--aSee HIGHWAays 3; METROPOLIS. 

—-- Liability to rates.}---See Rares & RATING, 
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PURCHASE OF 


———— 


Attorney- 
Vol. 


wards the great body of the congrega- 
tion abandoned their connection with 
the Free Church: & they, in con- 
Junction with the vendor, assumed to 
hold) possession of the church to the 
exclusion of such of the members as 


met & 
sVnod, 
prinei ples, 


audheriuge 
The 


the Union, 


juined the Free Church: 
eonstituted 
to 
cougregation 
divided, but wmsajority wasin favour of 
In an neltion of declarator 


4017. ——— Dissenting Chapels Act, 1844 (c. 45), 
s. 2—Application of.)—A.-G. v. ANDERSON, No. 
4021, puat. 

Residence — Estate of ministers in.]—See Nos, 
3959, 3060, ante. 

Burial ground—Position of.|—See BuRIAL, Vol, 
VII., p. 548, No. 271. 

Removal of corpse.)—See Buriarn, Vol. 
VII., p. 550, No. 352. 

Management of charity trust property.|— See 

CHARITIES, Vol. VII., pp. 355 ef seq. 





B. Evidence of Truats. 


4018. Ascertainment——From usage of congrega- 
tion.) -—.A.-(i. v PEARSON, No. 3930, ante. 

4019. —-- |] —A.-G. ». MuRbDoCcH, No. 3931, 
ante. 

Ascertainment of objects of charitable solace 
See, generally, CHARITIES, Vol. VITI., pp. 38038 
et seq. 

How far trust denominational.|— Sec CuARITIES, 
“ol. VILL, pp. 314 ef seq. 

4020. Construction of trust deed—-By usages of 
denomination.|—WaARREN’s CASE (1835), Grind- 
rod's Compendium, &th ed. 371, L. C. 
ainnotations > --Consd. A.-G. o. Clapham (1853), 10 Hare, 

540. Mentd. Long t. Cape Town, Bp. (1863) 1° Moo. 

Poa. C.ON. S. 4115 Natal, Bp. vr. Gladstone (1866), 

L. HR. 3 Eq. 1. 

4021. —-— Protestant dissenters of Presbyterian 
or Independent denomination-- Conveyance in 
1766.|-—-By deed in 1766, M. conveyed a messuage 
to trustees on trust to permit the same to be used 
as aw meeting-house for Protestant dissenters of 
the Presbyterian or Independent. denomination,” 
to worship in as long as the law should) permit 
Protestant dissenters to wotship there, For 
eighty years previous to 1879, the chapel was used 
as an Independent chapel, but. In P88, a meeting 
of the congregation was convened by the pastor, 
the result being that a resolution was carried by a 
large majority, approving a memorial to the 

Presbyterian Chureh of England, asking that the 
congregation might) be received into the ehurch, 
The Presbyterian Church of fngland purported 
to receive the congregation accordingly. It. did 
not appear that. the meeting had been called by 
any formal written notice, nor was there any 
record of the proceedings, or proof that. care was 
taken that the ineeting was not attended by 
strangers. PItf. & his wife, being members of 
the congregation, voted against the resolution +: - - 


ti r tt -§. AF. 
a ¢@ bi bt § «q* 
1 heir  TORNiGE qa ~.) The spiritual head 


WH of a religous congregation endowed as 
1 pueh With chureh elas Ik who Jeads 
a accession &, With a majority of his 





the minority | STANDERTON (1595), He 69. 


continued to adhere to the Free Church. by the minority to vindieate theip | followers, Joins another religious con- 
On an information fled in the name of right to the chapel: Meld: having | nesion, not entitled to the possession 
the A.-G.:--Meld : although at first regard to the trust aitle under whieh _ ofsuch church property as against thone 
conditional, the Contract, by reason of the property was held, the ehape) | luembers of the congregation who do 
a congregation having a»sem bled in the belonged to the part of the congregation not jolo dia or consent to the secession 5 
chureh, had become absolute, & that which adhered to the principles but the flatter, even though in a 

minority, are the true congregation &, 


so long as even one member remuined 
to claim the site & church on behalf of 
the Free Church, the right of that bodv 
continued, not withstanding the change 


hetioaf it 
COUPER ¢. 
(Ct. of Sess.) 220 


indintained by the church for whose 
Was Vested im tructeer. -- 
Brn 


aseneh, ontitied to the ehurch property, 
DWANE t. GOZN (1902), 17 Bb. on CC, 


“4 pe 
(iK54), 22 Pound Ae. 


J2 Se. Jur. 46. -- 


of opinion in the body of the members; SCOT. 

&, in the circumstances, an injunction po w= + = J--Where by a ma. , PART VUL SECT. 3, SUB-SECT. 3. -—B, 
was decreed restraining any further jority of the member of w religions r. Construction of trust deed ~-Jir- 
interference with such right, & alho body a resolution was parsed to dis- ference to contemporary — theological 
@ specific perfurmance of the cuntract,  nolve & amalgamate with another works.) In 1730, some members of a 


with costa. -A.-Gr. ¢. CHRISTIE (1867), 
13 Gr. 495.-——CAN. 

oO. —-—-,}---A congregation of 
seceders possessed aoschapel which 
Was vested in trustees for behouf of a 
congregation in connection with the 


Uelt: 





religious body & to transfer its property 
to such body & a niinority a ba es 
the original refigious 

not been diasolved, & the tainority 
were entivied as constituting such body 
to the property registered in ifs name. 


Presbyterian congregation in) Dublin 
set on foot a subseription to form a 
fund for cheritatic purposes. <A deed 
of trust declared this fund to be for 
the senpport of religion In & about 
Dublin & the South of freland, by 


mody had 


body that afterwards became the --—NeEDEKDUIOSCH HERVOKMUE Con-  aadisting & supporting the Protestant 
“United Associate Synod of Original  GREGATION OF STANDERTON vr. NEDEH- Dissenting Interest: - - dfeld: the 
Seceders.”” A majority of the synod DpUITSCH H. GG. CONGREGATION OF phrase © Protestant Dissenters '’ had 


542 


Sect. 3.—Protestant Dissenters: Sub-sect. 3, B., C., 
D. & EB.) 

Held: (1) on the construction of the deed, the 

trust was in favour of cither or both of the de- 

nominations known as Presbyterian or Indepen- 


ECCLESIASTICAL Law. 


: nature of their religious worship into that of the 


dent at the date of the decd, the differences of | 


doctrine or worship between the two at that time 
not being regarded by the settlor as sufficient to 
exclude either from the trust; (2) whether the 
Presbyterian Church of England now existing, 
docs or does not represent the Presbyterian body 
existing in 1766, its rules, as now observed, con- 
flict. entirely with the essential character of the 
Independent. denomination, both as fomnerly & as 
at present existing. 

(3) Dissenting Chapels Act, 1844 (c. 45), s. 2, 


as to 25 years user, was intended as a shicld for . 


those in possession, & not as a weapon of attack, 
but in the present case the Act did not apply, as 


opinions or mode of worship.”’— A.-G. vt. ANDER- 
RON (1888), 57 IL. J. Ch. 5433 58 1. T. 7263; 36 
W.R 7143 41%. 1. RR. 370. 

See, also, No. 3031, ante. 


C. Enforcement of Proper Truats. 


Feb generally, CHARITIES, Vol. VIIT., pp. 385 
et seq. 

4022. Must be for lawful purpose.|—A.-(i. vw. 
Prarson, No. $030, ante. 

4023. Alteration of trusts-—By change of admin- 
istration of doctrine-—Power -.£ congregation— Or 
trustees. |—A.-Ci. v. PEARSON, No. 3080, ante. 


4024, -——-- ---—.]—FoLKyY v. WONTNER, No. 
4030, post. 
4025, --—-~ —--- e]—Under the decd of endow- 


ment, a certain chapel was ‘ to be used & enjoyed 
as a place of public religious worship for the ser- 
vice of Giod by the society of Protestant Dissenters 
of the denoniunation of Independents, & professing 
the doctrine contained in the Catechism of the 
Assembly of Divines held at). Westminster, & 
comunonly called the ‘ Assembly’s Catechism,” 
& also by such other persons as should thereafter 
be united to the said society, & attend the worship 
of God in the said meeting-house.”’ 
after the date of the deed the surviving trustee & 
the congregation of the chapel converted the 


— 2 ete ree ee ete OP pee ee pe ee ee 





not such a known legal meantug ax to — the 
revent the admission of evidence as 
Oits meaning; & theological works of 
the peried ainight be admitted = in 
oviderco to show the meaning of Chose 
words as wnderstood & used by the 
author of the 
A. (1849), 2 H. I. Car, 837 5 
Jur, 137.—-IR. 


moral to new 


14 


worship therein 


ritual 


aS 


‘* Particular Baptists’ :—Held: the use of the 
chapel must be restored to those professing the 
original Independent doctrines.—A.-G. v. Autstr 
(1865), 13 L. T. 235. 

4026. Powers of members.|—-MILLIGAN v. 
MITCHELL, No. 3946, ante. 

4027. Effect of acquiescence by dissenting 
minority.|—In 1827 some members of a dissenting 
congregation acquired a piece of ground, upon 
which they built a chapel which was conveyed 
to trustecs, to be held by them “ in trust & for 
behoof of the Associate Congregation of Original 
Seceders, at C. to whom solely & those who shall 
in time coming accede to them, & continuc in 
adherence to the original principles of the secession, 
the subjects shall belong.’’ All questions of ad- 
herence to such principles were to be determined 
in a certain manner. The congregation con- 








the question was not a question of “ doctrines or ; Hnued to use the chapel until 1852, when a large 


majority, including the minister, joined another 
dissenting body, which was considered to hold 
the same doctrines. In 1856, certain members, 
forming part of the minority of the original con- 


' gregation, instituted a suit to have it declared 


that the chapel, etc., belonged to, & was to be 
held for the use of, those only who adhered to the 
original doctrine :—Held: pltfs. had acquiesced 
in the proceedings & the suit should be dismissed. 

It is a universal law, that if a man, either by 
words or by conduct, has intimated that he con- 


‘gents to an act which has been done, & that he 


will offer no opposition to it, although it) could 
not have been lawfully done without. his consent, 
& he thereby induces others to do that from which 


. they otherwise might have abstained he cannot 


Several years . 


ee re oe ee - — ee 


original institution.-—STuanrT oe. 
CARSON (1549), 3 Nfld. L. R.358.--NFLD, , 


t. Original church 
aife. --An 
pitfs. for a mandatory order compelling 
deft. to reopen an old chureh for 
worship & to allow plitf. H. to conduct 
aceonling to 
ulatione of the Evangelical 


question the legality of the act he had so sanctioned 
to the prejudice of those who have so given faith 
to his words or to the fair inference to be drawn 
from his conduct (LORD CAMPBELL, ©.).—CAIRN- 


_ CRoss 1. LORIMER (L800), 3 L. T. 130; 7 Jur N.S. 


149, He LL. 
Annotation :—-Folld. Lang rv. Purvis (1862), 5 L. T. 809. 
4028. Whether deed condition precedent.;|— 
A.-G. v. MuRDOCH, No. 3031, ante. 
4029. Mode of enforcement—-Chapel supported 
by voluntary contributions.|—(1) Joint purchase, 


- to hold to the purchasers, their heirs, successors, 


& assigns for ever, in trust for erecting a Protestant 


ene oh woe -—m = ee ee Syeda omen 


by another method.~--HUEGLI r. PAULI 
(1912), 21 O. W. RR. 776: 3 OO. WL N. 
nhandoned-ite: $15; 260.L. KR. 94; £D.L. R. 319.— 
action by CAN. , : 

a. Trust tested in member of 
denomination ~— Membership relin- 
quished——-Necessity for conveyance to 
new truatce.}—In a deed conveying land 


Ne to trustees for a dwelling house for 


PART VIII, SECT. 3, SUB-SECT. 3.—Cc. 

4026 i. Aeration of truats—Powers of 
membera.}-—-Where a chureh organisa- 
tien ts formed for the purpore of pro- 
moting certain detined doctrines of 
religious faith which are set forth in 
ite Ineorporate articles or constitution, 


the church property which it acquires | 


ia dimpr with a trust (o carry out 
that purpose, & a majority of the con- 
regution cannot divert Che property to 
neonastont uses against the protest of 
a minority however small.——-ANDERRON 
T. GINLABON (3120), 3 WLW. OR. d0n: 
43 TL. RR. o80s 30 Man. L. Rh. 536.—- 
CAN 


a. Affect of internal dissensions-— | 


Trust bound to original inatitution. -- 
& congregation had been 
toguther on a certain denominational 
bania, & trust property acquired & 
afterwards fiuternal diseondons arose : 
—lLicld: the Crustecs were bound to 


| 
| 
trust.—DercaMoND 1. | 
1 
} 
| 
' 
{ 
{ 
' 


Lutheran denomination, for a deciara- 
tlon that plitfs. were entitled to have 
the trusts of the deed of the church 
carried into execution, for an injune- 
tion restraining defts. from leasing or 


. golling said church or lands & from 


| 


: ; Question of doctrine, 
Where it appeared on the facts that. 


brought - 


using or allowing same to be used for 
wurposes other than declared in the 
rust deed, ete. The original society 
built & took posseasion of a mecting 
house on the said land & oceupied the 
lace for religious uses down = to 
Joc. 13, 1908, when the premises 
were vacated. The building became 
too atmall for the congregation, & it 
was resolved almost unanimously in 
1908 to sell the old alte & buy a new 
one :—Held > the question insulved no 
but. only of 
roperty; the legal title was in defta. 
no breach of trust had arisen ti 


: Fegarnd to which pitf. had a right or 


interest to complain. but it waa a 
legal breach of trust to remove from 


the aite, which should be investigated 


the use of the Methodist minister for 


' the thne being, there was provision 


made for a new appointment in the 
cuse of a trustee ceasing to belong to 
the Methodist Episcopal Church :— 
Held: upon the happening of that 
event in the case of the last surviving 
trustee, the estate did not ipso fucto 
become divested, but the intention of 
the grantor plainly being that it should 
go over to new trretees, this could 
only be effected by the surviving 
grantee conveying to them.—HAaMBLY 
¢. FULLER (1870), 22 C. P14]: appred. 
FRKUU80N vt. GIBBON, 22 Gr. 36; cuonad. 
RK. or. GittruRin, 41 UU. Co. KR. 148; 
WHITBY cv. LISCOMBE, 23 Gr, 1.—CAN. 

b. Trust femporarily withheld from 
original pur puose.}—Part of a congrega- 
tion connected with the United Original 
Secession Church separated from that 
chureh with their ninister & formed a 
new congregation. In Is7l the con- 
gregation bought a place of worship, 


' & a minister's house, taking the tit 
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dissenting chapel: the regulation of such an 

establishment, with no fixed revenue, but sup- 

ported only by voluntary contribution, is the 

a! subject of a bill, not. an information. 

(2) The appointment of a minister is in the 
congregation gencrally, not in the heir of the sur- 
Viving trustee. 

(3) The number of trustees is to be kept up, but 
the mode of appointing them & the minister, 
whether by the majority simply or in any more 
limited way, being uncertain. an inquiry was 
directed, who according to the nature of the 
establishment are entitled to propose trustees, & 
elect & approve a minister. 

(4) Dissenting establishments will be supported 
if the doctrine preached is tolerated by law.-— 
Davis vt. JENKINS (1814), 3 Ves. & B. 151; 
E.R. 436. 

Anwiations :-— As to (1) Refd. Milligan t. Mitchell (1837), 
3 My. & Cr. 72: Prestney ¢. Colchester Corpn. & A.-G. 
(1482), 21 Ch. D. 11h. 

4030. Exercise of Chancery jurisdiction.|—(1!) 
Jurisdiction for execution of a trust for supporting 
a dissenting mecting-house, dillicult to exercise. 
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4031. Service of process in ejectment—On whor 
served—Surviving lessees & sexton.]—In eject 
ment to recover possession of a dissenting chape 
service on the surviving lessees & the sextoneass i. 
sufficient.—-DokE d. KIRSCHNER v. RoE (1838), ° 
Dowl. 97. 

4032. Sexton holding keys.|—Servic 
upon the sexton who holds the keys of a dissenting 
chapel is sulficient. to found a motion for judgmen’ 
against the casual cjector.— Dok d. Scort v. Ror 
(1838), 6 Scott. 732. 

4033. -—_—— Where tenant has left countr: 
—Holder of key, wife & servant of tenant.|—I) 
ejectment to recover possession of a chapel, the 
tenant in possession having quitted the country 
& not being likely to return, service having beer 
effected on the person in whose custody the keys 











of the chapel were placed, on the wife of the 


(2) Pending a suit. for the regulation of a dis- 


senting meceting-house, the minister, if performing 


duly appointed or not. 

(3) A dissenting meeting-house must continue 
devoted to the doctrines, originally agreed on at 
the foundation of the trust, though some of the 
congregation may change their opinions.—-FOLEY 
v. WONTNER (1820), 2 Jac. & W. 245; 
G21. 

Annotations :-— As to (1) Reld. Milligan rv, Mitchell (1837), 
3My.& Cr. 72. .18 to (3) Refd. Milligan +. Mitchell (1237), 
$My. & Cr. 72. 

By action—Whether consent of Charity Commis- 
sioners necessary.|——See CHARITIES, Vol. 
p. 395, No. 2179. 

Parties to action—Whether Attorney- 

General necessary.|—See CHARITIES, Vol. VIII, 

p. 398, No. 2230. 


os 


D. Recovery of Trust Property. 
Notice to quit—-Whether necessary—Whether 
minister tenant at will of trustees.|-— See Nos. 3i51, 
3H02, ante. 


in favour of certain members of the 


enor ation & such other persons as ster ~- Not for 


tenant & on his servant, the ct. granted a rule 
absolute for judgment against the casual ejector.— 
Dow d. Dickens vw. Roe (1838), 7 Dowl 1215. ¢ 
Scott, T5141. 

ginnalon s- Folld. Doe d. Seott v. Roe (1840), 8 Scott. 


4034. ——_—. Trustees—-& at meeting house. 





: Ang ; -—In an ejectment to recover a dissenting meeting 
his duty, will in general be continued, whether . 


~ 


37 ik. RK. . 


VIL, - 


house, service on the trustees & at the house is 
sufficient for a rule visi, & service of the rule o1 
the trustees for a rule absolute. :—Dow d. Gray rv 
Roe (1839), 7 Dowl 700. 

See, generally, LANDLORD & 'TIENANT. 


KE. Trustees. 
__ Appointment —Whether Trustee Appointmen 
Act, 1850 (c. 28) applicable.|--—See Cuarirics, Vol 
VIIE., p. 372, No. 1787, 
4035. --—- — Application of Trustee Appointmen’ 


' Act, 1850 (c. 28).|-—Where a deed contained & 


| for a chapel : —/Teld : 


power for the appointment. of eight new trustees 
(1) eight, & neither more 


‘nor Jess than that, ought to be the numbers (23 


6. Land vealed tte 
congregation, |- ~ Land 


above Act applied only where the power to appoint 
new trustees bas lapsed. A.-G. v. BLACKBURN 
(1853), 211. T. OS. 261. 

4036. -——--- Mode of appointment-—How ascer- 
tained.; - Davis t. JENKINS, No. 1029, ante, 


referred to init, must contain duex press 


truateers for mini- 
‘ terms the oarticular relygiouws doctrines 


might thervafter be appointed by male 
members of the congregation, on condi- 
tion that any trustee or meinber leaving 
the congregation & ‘°° worshipping 
elxewhere not in harmony with the 
principles contained in the testimony 
«United Original Secession),"” should 
be disqualifted from acting or voting. 


In consequence of the minister (alliage i 


into bad health the church was closed 
in 1875 & the trustees were authorised 
to sell the church. 


The church was : 


not sold, but the premises were Iect. . 
& the rents applied in reduction of | 


debt. In laséa pen was present ed 
by the Synod o 

Seceders, with the concurrence & con- 
sent of four persons describing them- 


the United Original , 


selves as members of the congrega- . 
tion “ at the time of its dissolution,” | 


against the two surviving truatcen, 
praying the ct. ta ordain the trustees to 
pay over the trust funds & to convey 
the trust property to the petitioners 
for behoof of certain funds of the Synod, 


or to pay & convey the same for such . 


pee as the ct. xhould deem most 
n accordance with the purpuses of the 
trust, on the ground that the purposes 
of the trust had failed :—-J/eld : it had 
not been proved that the purposes of 
the trust had failed & petition dis- 

.—-THOMBON ©. ANDERSON (1257), 


m 
14 R. (Ct. of Sess.) 1026 5 24 Se. L. i 
741) —Pnor 


- oF 


vested in trusteer for the use of, & ar 


a place of residence for, a minister of | 


a religious body. & for such other 
PUurpeses as the muuaisters of such body, 
at. thelr general conference, night from 
time to time pak elle is mot °° Lene 
held by trustees for the use of a con- 
gregation or religious body “' within 
aos. UL. OL, @. 68.-- He CHURCHVILLE 
METHODIST EriscoPpaL CHURCH PRo- 
PeRTY (cirea 1X65), 1 Ch. Ch. $04,--- 
CAN. 


d. Intention af grantor.| By deed 
May 12, 1736, the trust of a mecting 
house was declared to be ‘ for the sole 
benefit, of the Protestant dissenting 
congregation of C. for the time being ; 
& for all & every succeeding congregs- 
tion of Protestant Dissenters or [/res- 
byterians whom from time to time shall 
inecet at the suld meeting house in 
order to worship God for ewer’? Such 
trust will be executed bu favour of that 
class of Presbyterians whose religioue 
principles it was the grantor’s Intention 
to endow, provided such endowment 
were legal at the time it were inside... - 
JL. — Warson (14936), 2 Jo. Ex. Ur. 
$4, hei e 


e. kerm of trust deed -7 dh os 
Viet., ©. 45,}--To bring « case within 
the exception in seet. 2 of the ahove 
Act, the Inatruinent declaring the trust, 
eome hes’ or other doenment 


. to 


or opinions, or inode of worship re- 
quired or forbidden... -A.-Gio Eerron 
(1844), 74. Eq. BR. 612. --IR. 
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f. fnformal appointment of truateca 
-~<Suhacqurnt confirmation by emagre- 
gation.) Tn 1909 land was conveyed 
KIX) persons mamed & derseribed 
as the trustees of a certain church. 
They took a8 joint tenants, but the 
eonveyanee did not dofinge the trust 
or tnake provinion for new trusteca, 
There was no formal appotutinent of 
triuntees, two of whom resigned, In 
O15, the congregation at a mocting, 
pase oa resolution, confirming the 


appointment of the ws original 
trustees & providing for a mode of 
appolutment of suceessora: -sfeld <= 


having regard to Heligiouns Institutions 
Act, Ros. O. Leth, om, 7, 8, 16 & 15, 
that all techinleal resuirements of the 
Act ab to notlees of necting, cote. 
having been compiled with the con- 
gregation had ample power ta appotnt 
trustees & to determine the manner in 
Which their suceessore = should 
appeinted & that upon this being done 
the fund without conveyance vested 
fu the trustees xo appointed, & they 
had power to mortgage the land for the 
Purses Inentloned In weet. 6.-—He 
“MITTON Licriter: ~ Creme (1014) 
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Sect. 3.—Protestant Dissenters : 
Sects. 4,5 & 6.] 

4037. 
former trustee.]——A.-G. v. PEARSON, No. 3930, 
ante. 

4038. ——— Number—cConstruction of deed.|— 
A.-G. v. BLACKBURN, No. 4035, ante. 

Petition for—Who may join.|—WScee 
CHARITIES, Vol. VITI., p. 405, No. 2371. 

Whether accountable to Charity Commissione:s.] 
—See CHARITIES, Vol. VITT., p. 380, No. 1936. 

4039. Power to mortgage—Restraint of exercise 
of power by court.|—Where the trustees of a 
chapcl were proceeding to mortgage it for a small 
sum, without any apparent necessity for such a 
course, the ct. granted an injunction to restrain 
them from executing such mtge., pltf. undertaking 
to abide any order which the ct. might make as to 
the payment of the debt proposed to be secured.— 
RIGALL v. Foster (1853), 18 Jur. 39. 

4040. Lien on title deeds—For money advanced 
to pay off mortgage.]---The rebuilding of a dis- 
senting chapel was entrusted to three of the several 
trustees in whom the estate was vested. There 
being a deficiency of money, they borrowed, on a 
deposit. of the title-deeds of the chapel, £500, 
which they personally engaged to pay. Interest 
was, for a long time, paid out of the chapel funds, 
but uldimately, the representatives of the trustees 
were compelled to pay the money. The legal 
estate was vested ino new tr istees : —//eld: the 
representatives of the persons who had paid the 
£500 had a lien on the deeds, but that. they were 
not entitled to a deeree for foreclosure or sale, as 


Sub-sect. 3, H. 








rN eS 


ECCLESIASTICAL LAW. 


SECT. 4.—QUAKERS. 
Election as churchwarden—Whether compelled 


Who may be appointed—Whether | to serve.|—See No. 657, ante. 


Evidence on affirmation—Whether admissible.] 
——See HVIDENCE. 

Records of Society of Friends—-Births, deaths & 
marriages—As evidence.|—Sce EVIDENCE. 

Meeting house— Whether ratable to poor rate.]— 
See RATES & RATING. 


Sect. 5.—UNITARIANS. 


4041. Operation of 53 Geo. 3, c. 160.|—-A.-G. 
v. PEARSON, No. 3930, ante. 

4042. -J]—Above Act did not give any posi- 
tive liberties to Unitarians, but merely put them 
on the footing of other dissenters, by releasing 
them from disabilities which had been removed 
from other dissenters.—R. v. WADDINGTON (1822), 
1B. & C. 26; 1 State Tr. N. S. 1389; 1L. J. 0.8. 
K. B. 37; 107 BK. R. 11. 

Annotations :—Refd. Rt. v. Ramsey (1883), Cab. & El. 126; 
RK. v. Boulter (1908), 72 J. P. 1883; Bowman rt. Secular 
Soc., [1917] A. C. 406. 

4043. --—— As regards common law.|—A.-G. 1v. 
PEARSON, No. 3930, ante. 

4044, Right to participate in charities.|— By 
deeds, executed in 1704, Lady Hl. conveyed estates 
to trustecs, upon trust to pay out of the rents 
such sums, yearly or otherwise, to such poor & 
godly preachers for the time being of Christ's 
Holy Gospel, & to such voor & godly widuws for 





. the time being of poor & godly preachers of Christ's 


by granting such relief the trust would be alto- 


gether destroyed. DARKE vt. WILLIAMSON (1858), 
25 Beav. 6223 32 0. T. O. S. 3 22 0. P2705; 
J Jur. N.S. 1000); GOW. R.S245 58 K.R. 774. 

St ra Aa :~ Distd. Cirisscll ¢. Money (1869), 38 EL. J. Ch. 


Charity trustees generally, see CHARITIES, Vol. 
VILL. pp. 860 ef seq. 


hon WIN, 9062 


ZETA RN. sto; td 
O. 1. HR. 228, N. 


from that chureh. 
nominated as 


Holy Gospel, as the trustees for the time being 
should think fit ; & to dispose of such sums, & in 
such manner, for promoting the preaching of 
Christ's Holy Gospel in such poor places as the 
trustees for the time being should think fit; & 
also to dispose of such sums as exhibitions for 
educating such young men = designed for the 
ministry of Christ's Holy Gospel as the trustees 
for the time being should approve & think fit ; 


: & to dispose of the remainder of the rents in 


fourth, one of defts., had been expelled 


trustees 


Wesleyan Methodist Chureh in Canada 
in connection with the English Con- 
ference,”’ alleging that in consideration 


Pitts. 


were then 
by Wi, oa 


. baepalaion of trustee fran church.) 
- Tia was conveyed to) five persons 
us trustees. of the Coloured) Wes- 
levan Methodist Church in’ Canada, 
to boll fo them & Cheir successors 
neeording to the rules & discipline of 
the sald church. The deed provided 
that when any of the trustees should 
die or cease to be a member of said 
chureh, asvecessor should be nominated 


by the Coloured Wesleyan minister or. 


weacher having charge of the station 
no which the land was, & thereupon 
appointed by the surviving trustee or 
trustees, if thes should think proper 
to appoint the person so nominated ; 
& that if it should happen at any time 
that there should be no surs is dng trustee 
{hen it should be lawful for the coloured 
minister do charge of the station te 
nominate, & for the quarterly meeting 
of the station, if they should approve of 
the nomination, to appoint. the = re- 
quisite miunber of trustees:  & the 
persons so appointed should be the loral 
successors of those trated in the deed. 
The Wesleyan Methodtet Chureh assum. 
ecdeontroloverthisehurch, alleging that 
the deed waa (Intended for the coloured 
members of theirchurch, (bere being no 
such body ae the Coloured Wesleyan 
Methodist Church. Four of the 
original trustees were living. but twa 
were absent, having left thix  con- 
grazation. by which. accomling to the 
rules of the Wesleyan Methadist 
Church, they ceased toa be trustees : 
ane had joined another body; & the 


> under hime :---feld : 


minister appointed by the) Wesleyan 
Church to take charge of this chapel, 
but) not) ao coloured man, &~ their 
appointment owas confirmed oat oa 
quarterly meeting, They thereupon 
brought ejectinent: against A., one of 
the original trustees named in the deed, 
& a persen who had taken possession 
they could not 
recover, for the expulsion of A. from 
the Wesleyan Methodist Chureh could 
not deprive him of bis character of 
trustee under the deed >) & pltfs. were 
nat properly appointed, not having 
been nominated by the coloured 
minister in charge of the chureh, ax 
required by the deed.- SMALLWOOD fr. 
Aunorr (2859), IS U. ¢. R. 564.— 


h. Withdrawal of trustee from de- 
nontination —- Failure of qualification 
as trustee —Rights oof © co-fruatees.) — 
Trespass was held to be maintainable 
by the trustees of a Methodist chapel 
against wu person who was a trustee, 
but having ceased to be a member of 
the society could not hold the trust 
under the provisions of the deed which 
created it: & some of pitfs., who were 
not the original trustees, but had been 
elected as their successors under the 
sume provisions, were properly joined 
in the action.---EVERETT ec. fi 
(US37), 8 O. &: 592.—CAN, 

k. Corporate eapacity.)}—- Pitfs. sued 


us * The trustees of the 


— te remem a 
rm — AE A, Nt LRN CO NN eR ee ee ee 


OWELL : 


; Toronto | 
Berkeley Street Congregation of the § C 


' circumstances of 


that they would take down or remove 
the church held by them for the pur- 
posts connected with the trusts set 
aut in the deed conveying the land to 
them oon which it) stood, & would 
rebuild it so as better to answer the 
purposes of said deed, deft. promised 
to pay them 8160 to assist them in so 
doing :—-d/eld: pltfs. being entitled 
to sve in their corporate or quasi- 
corporate capacity their individuality 
was merged therein, & the objection 
that deft... being a trustee, Was alko 
one of pitfs. could not arise.— TORONTO 
BERKELEY STREET CHURCT( TRUSTEEA 
t. STEVENS (1875), 37 UL. CO. R. 8.— 
CAN. 

hl ——.J— The duly appointed 
trustees of a religious cong tion, 
to whom by that description the site 
for a church has been conveyed, & 
who by that descriptlan give to the 
vendor to secure part of the purchase 
money a mtge. with the ordinary 
covenant for payment, are ai corpn. 
& are not personally liable upon the 
intge. although it is reigned & scaled 
by them = individually.---BEaTy — sr. 
GREGORY (1897), 24 A. R. 325.—CANL 

m. Borrotwring powers.)— Under the 
this case, the 
trustees of a congregation of the 
Methodist Church had power to borruw 
money & secure it by chattel mtge.-- - 
BROWN ¢. SWEET (1582), 7 A. R. 7253 
Cane SMITH Ct. Fur, hi A. Rh. V3a.-—— 
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relieving such godly persons in distress, being fit | Unitarians nor members of the Church of England 


objects of her & the trustees’ charity, as the 
trustees for the time being should think fit; & 
she directed, that when any one of the trustees 
should die, the survivors should elect in his place 
such a person as they in their judgments & con- 
sciences should think fit to be a trustee. 

By other deeds, executed in 1707, Lady H. con- 
veyed other estates to the same trustees, partly 
for the support. of poor old people in an almshouse, 
for the management. of which she appointed other 
trustees; & after directing that the trustees & 
Inanagers should observe the rules which she should 
leave for the selection & government. of the poor 
people therein, she ordered the residue of the 


| 


| 


: 
| 


rents to be applied upon trusts, which were the | 


sume as those contained in the deeds of 1704. 
By the rules left) by her for the selection of the 
old people for the almshouse, she ordered that. 
none be admitted but such as should be poor & 
piously disposed, & of the Protestant religion 3) & 
able to repeat by heart. the Lord’s Prayer, the 
Creed, the Ten Connnandments, & Bowles's 
Catechism. Semble: Unitarians, in the present 
state of the law, are capable of partaking of such 
charities founded for their benefit.--SHORE v. 
WILSON (1812), 9 CL & Fin. 355; 4 State Tr. N.S. 


App. 1370; 5 Scott, N. R. 9058 5 8 I. R. 450, HL. 


Annotations ;—-Conad. Bowman t. Secular Soc,, [1917] A. C. 
406. Refd. scarborough Corpn. (1837), 2 J. bP. om: 
Drummond t. A.-G. (F849), 2 HL. Cas 
Almshouses, Ae Ross’ Charity, (E8da] t 21. 
A.-G. ov. Wilson (1848), 16 Sim. 2103; A.-GQ. ov. Lawes, 
(1840), 14 Jur. 77; A.-G. rv. Murdoch (1819), 7 Hare, 
415; Gor. Sherborne Granunar School (1854), 18 
Beay. 256; A.-G. «. Clapham (1855), 4 De G. M. & (. 
OOL; A.-G. t. Calvert (1857), 23 Beav. 2483 A.-G. o. 
Etherhige (1862), 32 L. J. Ch. 
stone (1866), L. Ro 3 Kg. 130 AWG. e. Bunce (1868), 1. 2. 
Ho bg. 563; A.-G. ve. Limerick, Bp. (1870), 18 W. Re Live ; 
Menzies r. Lightfoot (IS71), 1. Ko IL Egy. 45935 A.-G. v, 
st. John's Hospital, Bath (1876), 2 Ch. D. 554; Neale v. 
Neale (1895), 79 E. T. 629; 

(irecenwood & Rebinson (1003), 89 L. T. 420; 

Patronage Trust, Laurie v. A.-G., [1908] 2 Ch. 648; 

de Ruyuer, Rayner r. Rayner, (1904) 1 Ch. 1765 Camden 

te. TI. RR. Comers., (1994) dK. OB. 6415 GW. Ry. & Mid. 

Ry. vt. Bristol Corpn. (1918), 87 L. 3. Che 4d. 

4045. Whether within term of charitable trust 
For godly preachers of Christ’s Holy Gospel ~-Only 
Trinitarian doctrines tolerated when trust created.| 

-In 1704, Lady LL, a» Protestant) Nonconformist, 
conveyed estates to trustees for the benefit. of 
such poor & godly preachers for the time being of 
Christ's Holy Gospel, & for sueh poor & yodly 
widows for the time being, of poor & godly 
preachers of Christ’s Holy Gospel, as the trustees 
fur the time being should think fit.; for promoting 
the preaching of Christ's Holy Gospel, in’ such 
manner ‘Sin such poor places as the trustees fur 
the time being should think fit; for educating 
such young men designed for the ministry of 
Christ's Holy Gospel as the trustees for the time 
being should approve & think fit); & for relieving 
such godly persons in distress, being fit objects 
of her own & the trustees’ charity, as the trustees 
for the time being should think fit.” At the date 
of the deed, all religious sects tolerated by law 
believed in the Trinity, but, in the course of time, 
the estates became vested in trustees, of whom 
the majority, though called Vresbyterians, were 
Unitarians, & one was a member of the Church of 
England ; & they applied the rents for the bencfit 
of Unitarians. At the hearing of an information 
filed against the trustees :—Held: (1) neither 


. 83 
Ch, Mentd. 


PART VIII. SECT. 6. 

n. S *—Sale of pewsa.)—-Mo- 
tion to continue to trial an interim 
injunction restraining deft., the [’re- 
sident of a Hebrew C‘ongregation, 4 

T --~NnT wir 


7: dee Perry ! 


1GL; Natal, bp. Glad: | 


> Fee Johnson, Greenwood «. | 


te Chureh | neans as the subseribers should think proper for 


| 
[ 
| 
! 
{ 
7 
| 
| 
| 
\ 
| 
| 
| 
| 
l 
1 


corpn. incorporated undcr Ontarto 
Cos. Act, from leasing the basement of 
the synagogue & from xelling pews 
without the consent 
owners. By the constitution of the 
corpn. only pew-owning members could 


i ticipated in Lady II.'s charities. 


were entitled to administer or participate in the 
benefits of the charity; (2) the trustees were 
ordered to be removed; (3) members of three 
different sects of Trinitarian dissenters should be 
appointed in their place, some of whom were 
Independents, others Presbyterians in connection 
with the Established Church of Scotland, & the 
rest, Presbyterians in connection with the Seces- 
sion Church of that country. 

* English Presbyterians do not) cease to be 
English Presbyterians merely because they are in 
anity with the Established Church of Scotland, 
or with the Secession or Relief Church. Vresby- 
terians in amity with the Secession Church & 
with the Established Church of Scotland have par- 
Of the orthodoxy 
of both there is no doubt. It appears from the 
affidavits that they hold the Westminster Con- 
fession, which substantially agrees with the 
Articles of the Church of England” (SHADWRELE, 
V.C.).-—A.-CG. ot. Suton (1843), PL Sim. 502; 1 
LT. O. S. 106; 75. P. 380235 7 Jur. T&L; 5 
kk. R. 1002. 


Annotations :--.fa tv (1) Consd. A.-G. . Murdoch (1849), 
ol J. Ch 33 A.-di. oo Shelborne Grammar School 
1854), Bi be J. Ch. 7t5) Awd. ov. Calvert, (1857), 26 


JJ. Uh, 6825 AL-G e. Bunee (1868), 37 L. J. Ch. 697. 
anergy, Mentd. A.-G. e. Ntheridge (1862), 32 L. J. Ch. 


4046. — -- For Protestant dissenters.| ---In L710 
certain members of Protestant dissenting congre- 
gations in Ireland subseribed sums of money for 
charitable purposes, & for the management of the 
fund executed a deed, which recited that the 
objects of the trusts thereof were to support the 
Protestant dissenting interests against unreason- 
able prosecutions ; to educate youths designed for 
the ministry among Protestant dissenters 3; to 
assist. poor Protestant dissenting congregations ; 
& for such other pious & religious ends, & by such 


promoting these objects :---/Zeld > unitarian Pro- 
ftestant dissenters were not. within the trusts of the 
deed. DRUMMOND v, A.-Gi. (1819), 2 TL. d.. Cas. 
S373 Ld Jur. 1373 0 1. RR. ESL, UE. Ta. 
Annotations: -Refd. A.-G. re. Clapham (1855), 4 Ded. M. & 
eetar eee Watehom or. Bast Africa Protectorate, 


Sect. 6. JEWS. 

4047. Civil rights --Right of action.| 
(1684), Lilly’s Practical Register, p. -f. 

4048. Evidence of--How } sworn.| -A Jew 
ordered to be sworn to his answer upon the 
Pentateuch, --ANON. (1084), 1 Vern. 20%; 28 
Ke. KR. 459. 

Annotation: -Refd. OUmychund «. Barker ($744), b Atk. 21. 

4049. - -- -., Jews are allowed to cover 
when they swear. --GoMEZ SERRA v. MUNEZ (1729), 
2 Stra. X21; 95 Ke. WR. 872. 

See, generally, EVIDENCEH. 

Custody of infant child of Jewish parents - On 
mother turning Christlan.'—Sce INFANTS & CIIL- 
DREN. 

Marriage Validity of.) - See CONFLICT oF LAWS, 
Vol XI., p. 416, No. 8223 HusBAND & WIFE. 

4050. Synagogue --Whether legal.| -(1) Where 
several persons rented premises to be used as a 
Jewish synagogue, the seats in which were let out 


ANON, 


oe 


vote on property matters :—-Zdleld : 
srimAé facie the action of the president 
nh permitting the whole membership 
to vote on the proposed lcase was 
luvalid & he should enjoined from 
carrying out the Jease, but. the selling 


NN 


af the pew- | 
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Sect. 6.—Jews. 
& 2.] 


eed 


by an officer appointed annually, who received the 
rents & applied them partly in the payment of the 
partly for general purposes 
connected with the Jewish religion :—Held: the 
lessees might maintain an action for the rent due 


rent for the premises 


from an occupicr of a seat. 


(2) A Jewish synagogue is not an illegal estab- 
lishment.—IsraEL v. SIMMONS (1818), 2 Stark. 


356, N. P. 


Sects. 7 & 8 PartIX. Sects. 1 


ECCLESIASTICAL Law. 


benefit of the Bedford charity.—Re Brprorp 


CHARITY (MASTERS, ETC.) (1819), 2 Swan. 470; 36 


Annotations 
M 


406. 
333. 


Gifts 


E. R. 696, L. C. 
:—Refd. Bowman v. Secular Soc., [1917] A. (. 
entd. Re Woodburn’s Will (1857), 1 De G. & J. 


As owners of advowson.]-—See No. 70, ante. 
& bequests for Jewish charitable or 


religious purposes— Where valid.]— See CHARITIEs, 


FACTORIES. 


See, now, Places of Worship Registration Act, 


1855), c. (81), 8. 2. 
40 


51. —--— Recovery of rents for seats.|—-IsRAEI. 


v. Simmons, No. 4050, ane. 


Vol. VIII., pp. 244, 253, 265, Nos. 30, 141-146, 271. 
Employment in factory on Sundays.]—Sec 


SEecT. 7.—PRESBYTERIAN CHURCH OF 


4052. Whether entitled to participate in charity 


—Bedford charity.]—Jews are not entitled to the | 


of pews wax a matter with, for the 
executive to deal with & the pew- 
ownera had no right to interfere with 
their discretion.— -GoLp v. MALDAVER 
(1912), 28 O. W. R75; 4 O. WL. N, 
106; 67. L. HR. 333.-- CAN, 


PART VIL. SECT. 7. 


o. Whether ministers of royal burgh 
with landward district anneced have 
claim to a manee & office-houscs.} - 


AULD v, HAMILION (1827), 1 Dow. & . 


C1. 43; 6 HK. i. 441.--SCOT. 


p. Rebuilding of ruinous chureh-— 
Auacsgment of heritors for neceasary 
sume. ---On refusal of the heritors of a 
yarish totako the proper stops to rebulld 
he parish chureh found by the Prev 
bytery to be rujnous, the Presbytery 
thomaclvosn advertixe for & adopt. a 
plun & estimates, & contract for the 
rebuilding, & assesr the heritors for 
the necessury sums, but. neglect. to 
nasess some feuatre of a part. of a small 
village included Jn the parish. Sus- 

onaion presented by the adverse 
eritors against the charge for the 
aumns, on the ground of irregularity 
in the proceedings of the Presbytery, 
but all objection abandoned as to the 
jurisdiction of the — Presbytery to 
axacse, incase of refusal by the heritors. 
Suspension refused by the Ct. of 
Session, & the Judgment affirmed by 
the House of Lords, with a remit. as 
to the feuara~ MAXWELL ¢. GORDON 
(1816), 4 Dow. 270; 3 KK. RR. 1165.-- 
SCOT. 

q. Civil: righta of putronage—-Vower 
of preabytery to repudiate. -—10 Anne, 


«e 22, establishes) the civil rights 
of patronage in .the Church — of 
Scotland, the Cencral Assembly 


of that Chureh has no authority to 
make any acts or regulations which 
May prevent the exercise of those 
righta. 

An Act of Assembly, therefore 
which permitted the male heads o 
fumllies in a parish to dissent, without 
reason assigned, from the induction of 
w presenter, and declared that if the 
issidents fomued the majority, the 
Presbytery shoukl not proceed to the 


was contrary to the statute, & conse- 
quently ilegal. 

The Ct. of Seasion is competont to 
entertain under such circumstances a 
suit. by the presenter against the 
Presbytery for trials sottlement 
scconilng to the  presentation.—- 
AUCHTERRARDER PREASBYTERY t. KIin- 
NOULL (KARL) (18399), 6 Ch & Fin. 
646: 7K. R. 841.--SCOT. 

presentee of 


r. Refusal to arec. 
ratron ibs Liability o preabytery.} - 
Taking a preontec to a church in 
Sceotiand on his triala is a ministerial 
act which the Presbytery fa bound to 
perforin, & members of the Preabytery 
re or neglect ing to rform it 
are Hable, jointly, & severally, to make 
compensation in damages to the 


oo 


parties ured.—FE£RGUSON 1. “Kin- 
eae (1842), 4 State Tr. N. S. 785.— 


s. Secession of minister & truatees 
—LRight of presbytery to renlace.-—A 
chapel was disponed to trustees with 
reference to certain rules: & in order 
to participateinthe advantages offered 
to chapels in connection with the 
Kstablishinent by Act of the General 
Arsombly, they obtained an Act of 
Parliament authorising them to revise 
the rules & to muke such alterations 
thereon as should enable them b 
inaking the rules in conformity with 
the Rules of the Established Church 
to keep the chapel) at all times in fuil 
communion with the Established 
Church ; & provided “ that all persons 
nominated to be ministers of the 
chape!’® shall be duly ualified 
according to Scottish law & the form 
of government. established. Tho 
trustees drew up a new set of rules 
in conformity with the Act. The 
minister appointed by the trustees & 
they themselves having seceded from 
the Established Church & become 
members of the Free Church after 
which the Chapel Act. was repealed :— 
Held: the presbytery had a sufficient 
title to sue & the Ct. of Session a 
jurisdiction to try the question: the 
minister had ceased to be qualified to 
officiate & was not entitled to possession 
of the chapel & that the trustees were 
bound to present, within uw reason- 
able time, another sninister qualified 
according to the laws of the Established 
Chureh.— EDINBURGH PRESBYTERY Yr. 
LADY GLENORCILY’S CHURCTI TRUSTEES 
(1846), 18 Se. Jur. 305.—-SCOT. 


t. Parliamentary church—-M inister’s 
control over structure.}—Under 5 Geo. 
IV., c. 90, the minister of a igre 
mentary church has no control over 
repairs on the church buildings carried 
out by the bentors at thelr own cx- 

enee.— BROOK t. RELLY (1893), 20 R. 
i a Sess.) 104: 30 Se. L. Re. 472. 


a. Ihsmissal of minister — Powera 
of Synod of Australia.}--A church, in 


trials & settlement of tho prosentee, | COBnection with the Church of Scotland, 


under the denomination of ** The Scots 
Church,” was formed in N.S. Wales & 
its constitution defined by Articles. 
In 1826 a nt of land at Sydney was 
mado by the Colonial Govt., under tho 
aval of the colony, to applt., an 
ordained minister of the Church of 
Scotland, & others, for the erection of 
achurech. Tho appt wak appointed 
minister of the church. In 1842 an 
ecclesiastical body. called the * Synod 
of Australia’ in connection with the 
Chureh of Scotland, of which applt. 
Wan & porns ay che re rtd heat oa 

ons in Aus a, & recognised 
. 8. W. Act, 4 Vict., No. 18, in 


' restrained 


SCOTLAND. 


See Cases infra. 


diction & authority of the Synod, & 
with the concurrence of the other 
trustees of the church, continued to 
officiate as minister. In 1855, the 
members of the Synod filed a bill in 
the supreme ct. at N. S. W., praying 
that applt. & other trustees might be 
removed from the trust connected 
with the grant. of land & the chureh 
erected there, & that. epplt. might he 

from exercising the duties 
of minister of that church, & be 
decreed to deliver up possession on the 
ground that he h been deposed 
therefrom by the Synod of Australia :— 
Held: dismissing the bill, that the 
suit was improperly framed, by 
reason: (1) that the members of the 
Synod of Australia were strangers to 
the trust, & had no futcrest to maintain 
such a sult: (2) that as the sentence 
of the Synod deposing applt. having 
been propounded in 1842, & the suit 


‘ In question not) brought till 1855, & 


‘ of the land :—ZHeld : 


no satisfactory explanation given for 
the delay, the Synod were by their ac- 
quiescence pecans by lapse of time 
froin sustaining such suit.—-LANa@ +. 
PURVES (1862), 15 Moo. P. CL. (C. 389; 
15 K. R. 541.—AUS. 


b. Marriage-—Proclamation of banns 
—FParish quoad sacra.}—-Regular mar- 
riages in facie ecclesia must. be pre- 
ceded ae banns; the proclamation 
thereof being inter sacra, & forming 
part. of the Church discipline ; the civil 
power in this matter supporting the 
ecclesiastical authority. Where ua 
severed district has been constituted 
& parish quoad aacra, the proclamation 
of banns for those who reside in it. 
must be pronounced in the chureh of 
the parish quead sacra.—Hvrron v. 
HARPER (1876), 1 App. Cas. 464.—- 
SCOT. 

ce. ** Ficritors “’-— Repair of manse.| 
—-A conduit of the Glasgow Water- 
works Comrs. was carried under- 
ground through lands in a parish in 
virtue of grants of way-leave in per- 
petuity, obtained from the proprietors 
the Comrs. were 
liable under Scottish Act, 1663 (c. 21 
or 31) to asscssment in respect of their 
conduit as ** heritors ’’ of the parish for 
the repair of the manse.-——GLascow 


' Corps. r. MSEwan, (1900) A. C. 91.— 
8CO 


a. Identity of church— What = con- 
atitulea—-Power to modify fundamental 
doctrines.}—The identity of a religious 
community described as a Church 
consists in the identity of its doctrines, 
creeas: confessions, formularies, & 

S. 

The bond of union of a Christian 
aasocn. may contain a power in some 
eee body to control, alter, or 
inodify the tenets or principles, at. 
one time professed by the assocn. ;: 


' but the exiatence of such a power must 


. consequence of charges brought t 
dismissed him 


appit., from his o of 
minister & declared his church vacant. 
Applt. refused to recognise the juris- 


be proved.—-FREE CHURCH oF Scort- 
LAND (GENERAL ASSEMBLY) r. OVER- 
TOCN (LORD), MACALiaTeR vr. Yona, 
(1904) A. C. 515.—-SCOT. 


Part [X.—CHAPLAINS. 


Secr. 8.—ATHEISTS, RATIONALISTS, ETC. 

4053. Denial of Christianity—Bequest for essay 
on ‘‘ Natural Theology ’’ as a science—Whether 
valid.}—Testator gave a legacy for the best essay 
on the subject of “ Natural Theology.”’ 
as a science, & demonstrating the truth of the 
evidence upon which it. was founded, & the perfect | 
accordance of such evidence with reason, also 
demonstrating the adequacy & sufficiency of | 
natural theology when so treated as a science to 
constitute a true, perfect, & philosophical system 
of universal religion :—Held : bequest: was void, 
as being inconsistent with Christianity.— Briaas 
v. Mani ay (1850), 19 L. J. Ch. 416; 151. T. OWS. 
273; 14 Jur. 683. 
Si aia :—Overd. Powman vt. Secular Soc., [1V17T) A. ©. 


Whether criminal per se-- As blasphemy.} 
—Ser, generally, CRIMINAL Law, Vol. XV., pp. 
134, 735, Nos. 7044-7946. 

4054. Atheist— Whether within statutes relieving 
nonconformists—From taking oaths.|— Deft. was 
sued under the Parliamentary Oaths Act, 1866, 
(c. 19), for a penalty for sitting & voting in the 
House of Commons without having made & sub- 
scribed the oath appointed by that Act, as amended 





by the Promissory Oaths Act, 1868 (c. 72), to be ' 


taken by members. Sect. 4 ‘of the Act of 1806 
provides that ‘‘ Quakers & every other person for 
the time being by law permitted to make a solemn 
affirmation or declaration instead of taking an 
oath ” 
oath, inake an affirmation in the form given by 
the Act. Deft. pleaded that he was a person who 
by reason of the Evidence Further Amendment ° 
Act, 1860 (c. 68), & the Evidence Amendment 
Act, 1870 (e. 49), was by law permitted to make a 
solemn affirmation, instead of taking an oath, 
because an oath would have no binding effect’ on 
his conscience, & that he came within the exemp- 
tion of the Parliame ntary Oaths Act, 1866 (c. 
& that he had duly made an afirmation in con- 
fonnity with that Act. before sitting & voting. 
On demurrer :—I/eld: (1) Parliamentary Oaths 
Act, 1866 (c. 19), 8. 4, exempted only personr 
having a general right to affirms on all occasions 
on which otherwise they would take an vath; 
(2) the defence was therefore bad, as the Evidence 


treating It | 


‘ subscribe a solemn affirmation. 


! the exemption in sect. 


L. J 


may, instead of taking & subscribing the ° 


10), 
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| Further Amendment Act, 1869 (c. 68), & the Evi- 
dence Amendment Act, 1870 (c. 49), applied only to 
persons called to give evidence as witnesses. 

(3) Pltf. replied that deft. was a person who, 

by want of religious belief, was not entitled by 
the Parliamentary Oaths Act, 1866 (c.19), or the 
Promissory Oaths Act, 1808 (c. 72), to make & 
On demurrer :— 


Held: the reply was bad, as the statute contains 


‘no proviso that none but persons of sap aber 


belief were or could be entitled to the benefit 

4 from taking the oath.— 
CLARKE t. BRADLAUGH (1881), 7 Q. B. D. 883 50 
.Q. B. 8425 44 L. T. 667; 453. RP. 4843 20 
W. R. 516, C. Als) revad. on other grounds, sub 
nom. ‘aaa ?. CLARKH (1883), 8 App. Cas. 
361, il ) 


A nnotations : 1884), 
12 Q. BD. 


Aa to (1) Befd. Bradlaugh +. Gusxett 
ewde- 


“a. de nerally, Mentd. dradlaugh r. 

gate (1K833), 11 Q. i. ID. 1: A.-ti. o Brad Sunt (1885), 
14 Q. B.D. 667; Dixon +t. Farrer (1886), 17 Q. B. 
Charrington, Selle, Dalo ae. Mid, Ry. (1901 ), 11 Ry. 

& Can. Tr. Cay, 222; Banbury ¢. Bank of Montreal, 

[VMIX} A. C. 6265 Neville ®. London xpress Newspaper 

(1018), 88 1. J. K. RB. 

——- Oath of sliegiance by.|-— Sea CoNSsTITU- 
TIONAL LAW, Vol. XI., pp. 498, 409, Nos. 20, 21. 
As witness.]|--- See KVIDENCE. 

4055. --—— Evidence of opinions.|—The fact 
that nu man of full age holds certain views on 
religious subjects at one time is evidence that he 
holds the same views four years later. 

A young man at school or college in the heat of 
argument minaintains atheism, therefore is it to be 
supposed that. the same man at the age of eighty, 
_ nothing being shown in the meanwhile, maintains 
the same opinions ? Why, obviously, it is absurd. 
But, on the other hand, if a man maintains an 
opinion to-day, & goes into the witness box, or 
dues not go into the witness box to-morrow to 
show that he has changed his opinions, the fact 
that he has expressed an opinion one way at one 
o’clock the day before, would be very eogent 
evidence to show that he entertained the same 
opinion upon the following day (LokbD COLERIDGE, 
C.1.).- A.-Gi. vt. BRADLAUGH (IS84), LL Cab. & 
Kl. 44003 on appeal (1885), 14 Q. B.D. 667, 
eteione Mentd. gine v Board of Trade aah ary 

SKG), 3 TT. A. Rt. eo ae 73.5, 0, 

Mine rae | WiTord a q) atitieans, at J1) 2 470. 


eer ome 


Part 1X.—Chaplains. 


SEcT. 1.—ROYAL CHAPLAINS, 


4056. Appointment -May be by parol.;- The 
King’s chaplain, though appointed by parol only, 
is enabled to hold pluralities.—-WHETSTONE =r. 
Hiurorp (1596), Cro. Eliz. 424; 78 E.R. 605. 
Henan :—Refd. Owen ¢. Saunders (1697), 1 Ld. Ray. 

05. 


4057. -——. On demise of Sovereign -No fresh 
appointment necessary.;—The appointment of a 
priest in ordinary tu Her Majesty’s Chapels Royal 
continues after the demise of the Sovereign, & no 
fresh appointment is necessary; & the fact of a 
party having performed the duties of such office 
during the present reign, of his being in the receipt 
of the salary affixed thereto, & of his name appear- 
ing in the bovks of the household, are sufficient 
evidence of his holding the office to ‘patiat y this ct. 
in discharging him from the custody of the sheriff. 
—HARVEY tv. DAKINS (1849), 3 Exch. 266: 6 


Dow. & I. 437; 18 Ia. a Jex. Lhts ; 12 f.. T. O. S. 


400; 154 BK. RK. 813. 
Anuotatin ; --Retd. Swan ¢. Dakine (1855), 16 CG. Ti. 77. 
4 . Whether enabled to hold pluralities.)- — 


W HETHTONTS v Ifaronp, No. 4056, ante. 

4059. --- Chaplain extraordinary.)—-BrowNn v, 
Mucus, No, 2426, anle. 

Immunity from arrest.) -See CONSTITUTIONAT, 
Law, Vol. XI., p. 521, Nos. 266-268, 


Sect. 2.—CHAPLAINS TO ROYAL FORCES, 

Army chaplains.) - See The King's Regulations 
& Orders for the Ariny. 

Arce chaplains.|--See The King’s Regulations 

ar restr Instructions. 

Territorial force chaplains., --See Regulations for 
ae Territorial Force & for County Associations. 

noe Air Force chaplains.|—Sce The King's 

Hegulations & Orders for the Royal Air Force. 


wire § 
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Sect. 3.—CHAPLAINS OF ASYLUMS. 

4080. Dismissal— Power of justices to dismiss — 
Refusal of bishop to revoke first licence or licence 
new appointee. |— Under 9 Gico. 4, c. 40, 8. 30, the 
visiting justices of county lunatic asylums have 
the power of appointing & dismissing the chaplain 
at their discretion, though, by sect. 32, the chap- 
lain appointed must be licensed by the bishop of 
the diocese, & though the bishop has power to 
revoke such licence. Therefore, where a chaplain, 
appointed by the visiting justices, & afterwards 
licensed by the bishop, was dismissed by the 
justices, & another appointed in his stead, but the 
bishop refused to revoke his first licence, or to 
license the new appointee, this ct. refused to issue 
a mandamus commanding them to admit the first 
appointee to perform the duties of chaplain in 
the asylum.—R. v. MIDDLESEX PAUPER LUNATIC 
AsyiuMm (Visitina JJ.) (1842), 2 Q. B. 483; 2 
Gal. & Dav. 3800; 11 L.5.M.C. 305; 65. 2P. 71; 
G Jur. 682; 114 H.R. 171. 

4061. Superannuation allowance—When entitled 
to---Chaplain not resident in asylum-—Duties not 
occupying whole time.]--A chaplain of « Junatic 
asylum, who did not reside in the asylum, & who 
held a benefice two miles off, applied for a super- 
annuation allowance, being of the age & service 
required. The visiting justices agreed to grant 
the allowance, but. the county council, thinking 
he was not an officer in the asylum & was not sick, 
but merely desirous to give his whole time to his 
benefice, refused to pay the awlowance : - Held: 
though not resident, the cha) iain was an officer 
of or in the asylum within 16 & 17 Vict..c. 07,8. 57, «& 
a mandamus should be granted to enforce payment. 
accordingly. -R.oe. HekirorRD CoUNTY COUNCIT, 
(1800), OS 1... 2453 55.0. P. 725 38 W. AR. 775, 
Dp. «. 

See, generally, LUNATICS. 


rene me ee ee 


Sect. 4.—-CHAPLAINS OF PRISONS. 


4062, Appointment -- Who may _ appoint - 
Whether town council or justices.|—By charter of 
Queen Elizabeth the corpn. of Bath elected 
annually from ifs own body two persons to be 
bailiffs for one whole year. The charter also 
gave to the corpn. the franchise of a gaol, & 
directed that the bailiffs should be keepers of it. 

Since Municipal Corporation Act, 1835 (c. 75), 





a i er er re oe ee 


ECCLESIASTICAL LAW. 


mentioned Act; & the appointment of the chap- 
lain vested in the town council.—R. v. Baty & 
WELLS (Bp.) (1843), 5 Q. B. 147; 1 Dav. & Mer, 
173; 12 1. J. Q. B. 324; 11. T. O. S. 337; 7 
J.P.178; 7 Jur. 766; 114 E.R. 1204. 


Annotations: Mentd. Hammond rv. Peacock (1847), 1 
Kxeh, 41; R. v. Lancaster (1847), 10 Q. B. 962. 


See, generally, PRISONS. 





Sect. 5..—CHAPLAINS OF WORKHOUSES. 


4063. Appointment—Power of poor law commis- 
sloners to compel guardians to appoint. ---The 
poor law comrs. may order the guardians of a 
union to appoint a chaplain for the union work- 
house, with a salary; such chaplain being an 
officer within Poor Law Amendment Act, 1831 
(c. 76), s. 46, interpreted by sect. 109. It is no 
objection to such order that, by a previous order, 
not expressly altered or rescinded, the comrs. 
have authorised the guardians to appoint such 
chaplain if they shall deem it necessary, & have 
specified his duties in case it) shall have been 
deemed necessary to appoint him.-—R. sr. 
BRAINTREE UNION CiUARDIANS (1841), LQ. B. 
130; Arn. & H. 3)43 4 Per. & Dav. 593; 10 
er M.C. 763 55. P.4305 5 Jur. 2655 113 6. R. 
O7N, 


Annotations : 
Rep. 196; 
Rep, 235. 

4. Re 


Folld. Molyneux +. Bagshawe (1863), 2 New 
Re Sudbury Union Chaplain (1863), 1 New 
Apld. kt. «. Haslehurst (1884), 18 Q. B.D. 
253. ~ R. or. Middlesex Asylum (Visitors) (1842). 
2.Q. B. 4333 Re oe Oldham Union Overseers (1847), 2 
New Mag. Cas. 207. 


---—- Who may be appointed--- Roman Catholic.] 
—See No. 8022, ate. 


4064. Powers & duties— Right to officiate in 


_ workhouse chapel-—Without consent of Incumbent.] 


~ workhouse 


the town council had only appointed one bailiff: | 


a separate et. of quarter sessions had been granted 
by the Crown, & a separate comniission of the 
yeace had issued for the borough. A new gaol 
wd been built under 1 Vict. ¢. 73, 8. £0. Prisons 
Act, 1838 (c. 56), 8. 15 enacts, “that in every 
borough gaol & house of correction a clergyman 
of the Church of England shall be appointed to be 
chaplain thereof, by the same authority by which 
the keeper is appointed.” On application for a 
mandamus to the bishop to license the appointce 
of the town council :- Held: a single bailiff was 
well appointed by the town council; such bailiff 
was the keeper of the gaol within the last- 


PART IX. SECT. 3. 

e. stppointinent--- Neerssity for bis- 
Aap'a Licence db tneumbent’s consent.) -- 
A chaplain to a lunatic asylum is not, 
included under the worl °° offleers ”’ 
in the statutes authorising the Lord 
Lieutenant to appoint such; oa 
chaplain so appointed has ne right to 
offielate dn auch asylum without the ¢ clengyman 


; oaeat 


~-A workhouse chaplain, appointed under Poor 
Law Amendment Act, 1831 (¢. 76), 8. 46, does not 
trench upon the rights of the incumbent of the 
parish in which the workhouse is situated, by 
reading Divine Service to the inmates in the 
chapel.—MOoLYNEUX ot BAGSHAWE 
(1863), 2 New Rep. 196; 8 LL. TT. 331; 27 J. P. 
420; 9 Jur. N.S. 5500s 1 W. OR. 6S7. 

afnnotation :—-Refd. Richards vr. Fincher (1873), L. Re 4 

A. & EF, 107, 

4065. Tenure of office --Under local Act.j— 
Under the provisions of a local Act, the chaplain 
of the workhours of a parish was elected annually. 
By an order of the Poor-law Board, addressed to 
the governors of the poor of that parish, they 
were required to appoint certain officers, one being 


. the chaplain; & it: was provided that the officers 


so appointed should perform the duties required 
of them by the regulations of the Poor-law Board, 
« that any regulation applying to officers appointed 


under that order should apply to any other officer 


incumbent's cansent, & the bishop's - 
Heence.--NELLIGAN ff. JONES (E861), 
lilr. Jur. 39.---IR. 


PART 1X. SECT. 4. 

| aaeaetseale “Wao 
' pointed --- Vicar - choral. | 
| Cheral ia not, in right of that office, a 
ordinarily 


of the like denomination appointed by the govern- 
ors before that order came into force. By a 
subsequent art. it was directed that Avery officer 
appointed or holding office under that order should 
continue to hold the same until he should die or 
resign, or be removed by the Poor-law Board :— 
the parish, & the Board of super- 
. intendence are not warranted, in 
’ appointing ‘a vicar-choral to be 
; chaplain of the county jail, to the 
exclusion of the incumbent of the 
parish & his curates, having actual 
cure of soula.—Wabk c. Srhvanuwars 
(U863), 16 Ir. Jur. 179.-—-IR, 


may be ap- 
-~ A vicar- 


offiteial within 


Part [X.—CHAPLAINS. 


Held: by the operation of that order the chaplain | 
Who had been previously elected for a year was ; 


not entitled to retain his oflice for life or until he 
should be removed by the Poor-law Board.—R. v. 
Str. JAMES’, WESTMINSTER (GOVERNORS) (1852), 
21 L.65.M. (O73; 18 L. T. O. 8S. 253; 16 5. P. 
70; 16 Jur. 406. 

4066. --—— Dismissal—Power of poor-law com- 
missioners to order.j—The poor-law comrs. may 
order the dismissal of the chaplain of a union 
workhouse, he being an officer under Poor Law 


Amendment Act, 1834 (c. 7), ss. 40. 48, as inter- | 


preted by sect. 109 of that Act. -#e Supnery 
Union (CHAPLATN) (1863), 1 New Rep. 285 3) sub 
nom. Bap. Mouixgeux, TL. T. os sub non, 
krp. MOLYNEUX, 27 5. P. 505 TL W. RR. 288. 
4067. Salary --- Liability of 
Under local Act.}--The (Ct. of Q. B.. under the 
power given it by a local Act, granted a mandamus 
to compel the churchwardens of the parish of 
Lambeth to pay M., who had been appointed 
chaplain to the workhouse by the rector of the 


parish, a reasonable & proportionate salary for | 


discharging the duties attached to that offiee. - 
Rov. LAMBETH (CHURCHIWARDENS) (1840), 4 J. 2. 
Has 

4068. -— - Right to charge.| A chaplain to a 
workhouse appointed by the guardians & paid out. 


of the rates, but Hable to dismissal only by the | 


Local Govt. Board. is not a public officer s0 as to 
render a charge by him oon his salary invalid 
against his trustee in bkpcy. To make an office 
a public office, the pay must come out of national 
& not local funds, & the offiee must be public in 
the strict sense of the term: it is not enough that 
the due discharge of the duties of the office should 
be for the public benefit in a secondary & remote 
sense. Ac MiraAMs, [IS9T) 1 Q. 1B. 508; 8O OW, RR, 
isi; 7 7T. LR. 3005 8S Morr. 593) sub nom. Re 
MikaMms, Br op. OFFICIAL RECKEIVEER, OO D. J. Q). 4. 
S07 3: sub nom. Re Minams, Eaeop. SPECIAL Cask, 
O41. T. 117. 
wtunofations :--Mentd. Mowul sox. Co. or Metiregor, Cow, 
figs) AL (. 25: Hyams or stuart Ring (1908), 77 
Lh. J. K. OB. Tob: Horwood ¢. Millar's Tunher & Trading 
Co, {P9bo) 2K. Be ad. 
Nee, generally, Poor LAw. 


churchwardens--~ . |,. : ; 
‘ dispensation to hold two beneflees with cure.—— 
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Sxcr. 6.—-PRIVATE CHAPLAINS. 

4069. | ae ipa aa ae of.)—R. v. SAVAORE 
(1586), Godb. 41; 1 And. 200; 78 HK. R. 25. 
Annotution -—Mentd. Drury's Case (1601), 4 Co. Rep. 89 b. 

4070. Status—-Effect of removal from office.|— 
Ug v. SAVACRE (1586), Godb. 41; 1 And. 200; 78 
a R. 25. 
stunotation :--~Refd, Drury's Caso (1601), 4 Co. Rep. 89 b. 

4071. Retainer of two chaplains—-Appointment 
of additional chaplain-—Power to appoint—After 
removal of one chaplain.| --R. v. SAVACRE (1586) 
Giodb. 415; 1 And. 200; 78 Hi. R. 25. 
afunotation --- Refd, Drury’s Cuse (1601), 4 Co, Rop. 89 b. 

4072. —--- ——-- Right of additional chaplain to 
hold pluralities.:—-If a countess retains two chap- 
lains, & the two being alive, afterwards retains a 
third, such third chaplain is not capable of having 


: Drury's Cask (1601), 4 Co. Rep. 80 bs; Jenk. 


, eye) 


2725 THE. R. 10703 aud nom. Reo Drury, Cro. 
Eliz. 728% 3 aub nom. Drury vv, R., Cro. [eliz. 830 5 
sub nom. Rov. LINcoLn (Br.) & Dkewry, Moore, 
K. BB. 61, 


atnnotationa :~ Refd. Acton's Case (1603), 4 Co. Rep. 117 a; 
RK. v. Harman (1740), 7 Mod. Rep. 402. 
If 


4073. Termination of retainer.|-—-(1) ib 
baroness widow retains two chaplains according 
to 21 Hen. 8, ec. 13, 8. 128, & afterwards takes one 
of the nobility to husband, by the marriage the 
retainer is not: countermanded 3; but the retainer 


of these two chaplains remains, & they without 


a new retainer may take two benefices. 

(2) If any officer allowed by the statute to have 
one, two, or more chaplains retains a chaplain, & 
afterwards is removed from his office, in’ that 


case the retainer by the cammon law remains ; 


but the retainer upon the statute is determined, 

(3) So if an carlor baron retaing a chaplain, & 
before his advancement. is attainted of treason, 
the retainer, according to the statute, is deter- 
mined, 

(4) Tf a baroness widow retains two chaplains, 
according to the statute, & afterwards marrics 
one of the nobility, & afterwards the hushand dies, 
the retainer: remains, -ACTON'’S CAsk (1603), 4 
Co. Rep. LIT a; 76 bb. i. 107, 


stator c-~ da lu (1) & (i) Refd. Cowley v. Cuwley, [1900] 
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Part |—lIn General. 


1. Duty of parent—Liability for een a 
If a husband treats his wife cruelly & A. takes her 


into his house & provides her with necessaries, | 


he may maintain an action against the husband, 

but cannot maintain any action for the education 

of the children. 

A father is bound by every social tie to give his 
children an education suitable to their rank, but 
it is a duty of imperfect. obligation & cannot be 
enforced in a court of law (LorD Kenyon, (.J.). -- 
HopGsEs rv. Hopnages (1796), Peake, Add. Cas. 74); 
1 Esp. 441, N. P. 

Annotations :- --Consd. Woolston r. Smith (1825), 31.3. OLS. 
C.P. 200. NRF. Collins rr. Cory (1901), 17 T. L. 
At the present day education of the children was a 
necessary, & pitf. was entitled to recover (PHILLIMORE, J.) 
Refd. Houliston v. Sinyth (1825), 2. & PL ae 
2. A wife who by her husband's 

conduct: is forced to live separate from him has 

Implied authority to pledge his credit) for the 

education of the children, who are in her custody, 

as a * 

T. L. RR. 242. 

3. Rights of parent.) -- The father has the 
control over the person, education, & conduct of 
his children until they are 21 years of age 
(Brerr, M.R.). - Re AGAR-ELILIS, AGAR-ELLIS 7. 
LASCELLES (1883), 24 Ch. Do 317: 53 1. J. Ch. 
10; 50 TL. T. 161s 82 WLR. 1 OL A. 


oe @ode 





4 
= ~e17 
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-fnnotations :—Consd. Re Scanlan (1888), 40 Ch. I. 200: 
Ite Newton, (1896) 1° Ch () ad. ‘Thomasset. ov. 
Phomasset, [1s9s] BP. 295: Re Mathieson (1018), 8% 


ld. Ch. $45. entd. Jie MeGrath, [1593) 1 Ch. 143; 
Kor, Gy ngall, (E895) 2 Q. BB. 282. 
_ 4 Jurisdiction of court. 
1s the ct. required to maintain these children out 
of their own property & not at the expense of the 
father. 
person to have the care of these children: & 
a5 His proposed that their maintenance & educa- 
tion should be put out of bis control, it is, therefore, 
ws he may refuse to afford them more than will 
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supply them with their bare maintenance, which 
the law of the country would require from every 
yerson who had the means to maintain his children ; 
it is for that reason that the ct. is to take upon 
itself, out of the property that those children 
have, instead of accumulating the incomo of their 
property for their benefit, till they should be 
capable of taking possession of it themselves, to 
apply a part. of it for their maintenance & educa- 
tion (LORD REDESDALE).—WELLESLEY v. WEL- 
LESLEY (L828), 2 Bli. N. S. 124; 1 Dow. & Cl. 
4K. R. 1078, H. Is affy. S. CL sub nom. 


'| WELLESLEY v. BEAUFORT (DUKE) (1827), 2 Iuss. 


Hoots. 


wee ee Oe 


hecessary.”"—- COLLINS tv. Cory (1901), 17 


Upon what ground | 


It is beeause that. father is an improper. 


eee eee ee ee we -— 


1, I. Co: subsequent proceedinga, sub nom. LONG 

WELLESLEY'S CASE (1831), 2 Russ. & M. 630, L. C. 

Annotations :-— Consd. Warde v. Wardo (1840), 2 Ph. 786. 
Refd. ?t¢ Spence (1847), 2 Ph. 247: Re Goldaworthy 
(1876), 2 Q. BLD. 75; dte A.B. (1885), 1 RD. LR. 657 
Ron. Barnado, Jones's Case, (181) 1 Q. B. 104; Smart o. 
Sinart, [1892) A.C. 425. Moentd. Arp. McClellan (1831), 
1 Dowl 815 Johnstone «. Beattle (1843), 10 Cl & Kin. 
42; Re Fynn (1848), 2 Do G. & Sm. 457; Re Hakowilll 
(1852), 22 CL BL 223: Swift oe. Swift (18645), 34 BRouv. 266 : 
Re Meado (1871), 19 W. R. 31335 


Re Agur-EKllis, Agar- 

is p. Lascelles (1878), 10 Ch. D. 40. 

5. Jurisdiction of Divorce Court.| -—Tho ct. has 
power to make orders respecting the custody, 
Inaintenance, & education of children during the 
whole period of their infancy-~-that. is, till they 
attain the age of 21) years. - 'PHOMASHET 1. 
THOMASSET, [ISNA] PL 295; 63 0. J. 1405 71 
BE. TT. 1483; 42 W. R658; 10. LL. RK. 50L; 38 
Sol, Jo. 630 5 6 R. 637, C. A. 

-tnnotations » --Consd. Stark v. Stark & Hitching, [1910] 
P. 190; Mathieson «. Napler (1918), 110 2. T. 1. . 
Bishop « Bishop, Judking vr. Judkins, [P807) 2. 138. 
Mentd. Jeffries v. Jeffries (1907), 51 Sol. Jo. 468, 
Custody of children.] See INFANTS. 

Control of religious education of Infant.]- Sve 
INFANTS. 

Education of wards of court.| See INFANTS. 

Education of illegitimate children.| -Ser Bas- 
TARDY, Vol. LIL, pp. usa, a8 1, Nos. 226-228, 


een eee eet 


Part !1——Central 


SrcT. 1.--CENTRAL AUTHORITY. 
SUB-SECT. 1.—THE BoarbD OF FDUCATION, 
See, generally, Board of Education Act, 189d 

(c. 33) 3 L021 Act (ec. 51), x6. 1, 2. 

Consultative committee to advise Board. — Sev 
Board of Education Act, 1899 (c. 33), 5s. 4, Stat. 
Ro & O, 1000, No. 590; Stat. Ro & ©. 1907, 
No. ie ‘ Stat. Ro& O. 1020, No. 1582 & 192) Act 
(c. o1), K. 2. 

6. Jurisdiction. -To decide questions of law.: 
Boarp oF Epucation vr. Rick, No. 200, post. 

7. -——— To determine legal rights --- Between 
parent & local education authority.'-- The dutics 
imposed on a local education authority are 
defined by the Education Acts, 1870 io 190%, & 
the Code, which has parliamentary sanction. 
One of them is to provide & inaintain efficient 
public elementary schools in their district. They 
must also fulfil the conditions of the Code in order 
to obtain the parliamentary free grant. By art. 
03 (a) of the Code no child may be refused admission 





i Re SO ES TORE ape a 


PART Il. SECT. 1, SUB-SECT. 1. 


_@. Superintendent of Education -— | 
Extent of authurity—Enforcement by ; 
mandamus.}—-TREMBLAY t. VALENTIN | 








a ee, 2 ee ee ee 


| (1585), 12 8. C. Kt. 546.- CAN. 
b 


and Local Education Authorities. 


to a publie elementary school on other than 
reasonable grounds; & art. 26 (6) provides: that 
ifany question arises as to the interpret ation of the 
Code, or as to the fullilment of any of the condi- 
tions specified therein, the decision of the Board 
for the purposes of the Code shall be final. 

By sect. 3 of Klementary Kducation Act, 1870 
(c. 75), the term “ parent ” includes “ guardian & 


every person who is liable to maintain or has the 
actual custody of any child’; & the Klementary 


Seen come 


p'EcoLe COMMIBBAIRES =r. 
SOE i ata Cout. Dig. 59-990. 


education Act, 1900 (c. 53), 5. 2, enacts that poor 
law guardians ‘may contribute towards such of 
the expenses of providing, enlarging, or main- 
taining, any publie elementary school as are 
certified by the Board of Education to have been 
incurred wholly or partly in respect of scholars 
taught at the school, who are... boarded out 
by the guardians.” 

A loeal education authority, with the sanction 
of the Board of Education, refused to allow 
boarded out poor law children resident in their 


tee 


- ee ae ae =e 


{ppuintment of 
“ter airy — Jtulea +r 
deleyutea 


a -—~ - we 


~}- ST. CHARLES 


CORDRAU ulies.]-—— THERRIEN 0. 


REE (1915), Q. RK. 24 K. B. 352.— 
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Sect, 1.—Central authority: Sub-sects. 1, 2 & 3. 
Sect. 2: Sub-sects. 1, 2« 3.] 

district to attend their public elementary school 
unless the poor law guardians made a special 
payment towards the expenses of maintaining the 
school in connection with the teaching of the 
children. ‘The guardians objected that they were 
under no duty to make a special payment & 
brought an action against the education authority 
to restrain it from excluding the children :—Held : 
(1) under Education Acts & the Code the guardians, 
as the parents of the boarded out poor law children, 
have a statutory right to have free education given 
to their children attending the public elementary 
school, without payment of any feces whatever ; 
(2) neither the Board nor the local education 
authority has any power either under the Acts or 
the Code to require the guardians, as parents, to 
make any special payment towards the expenses 
of maintaining the school; (3) the Board has no 
jurisdiction under the Acts or the Code to dceter- 
mine legal rights as between a parent & the local 
education authority ; (4) the exclusive jurisdiction 
conferred on the Board in the Code is limited to 
the purposes of the Code, namely, to determine 
whether the education authority has fulfilled all 
the conditions of the Code so as to obtain the 
annual parliamentary grant—e¢.g. whether a child 
was excluded from attending the school on other 
than reasonable grounds, such as illness, want of 
cleanliness, & such like matters. 


The obligation to maintain & keep eflicient. is | 
to maintain & keep the school as a school, that is : 


a e » 88 & means of giving elementary education 
OC 
for children resident in the area without distinction 
(WARRINGTON, L.J.).-—GATHESHEAD UNION tv. DuR- 
WAM COUNTY COUNCIL, [1918] 1 Ch. 146; 87 
L. J. Oh. 113; 117 L. T. 706; 82 5. P. 533 84 


dren, & that. such education is to be available | 


be qa kh. (0 s G2 Sol. Jo. S65 16 Il. G. RK. 30, ; 


C. A. 


8. -—— Conferred by Code-— Limitations of] | (O° PU a : 
---GATESHEAD UNION v. DURHAM CoUNTY COUNCIL, see 195% Tht (ce. 51 )y Bes 


No. 7, ante. 

-~—— Differences between local authority & 
manager of non-provided schools.|—-Sce Part 1V., 
Sect. 3, sub-sect. 3, post. 

9. Exercise of jurisdiction—Enforced by manda- 
mus & certiorari.|---BOARD OF EDUCATION tv. RICE, 
No. 200, poat. 

~—-- As to necéssity of elementary schools. ]— 
See 1021 Act (c. 51), 8. 19. 


Mandamus & certiorari generally, see CROWN | 


Practicr, Vol. XVI., pp. 276-352, 308-481. 
PART II. SECT. 2, SUB-SECT. 2. 
d. Failure to | provide aceommo 

dafion.}--A mandamus to compel the 

admiawion of a child to ao public 
school will not be granted where it is 
shown that there is not accommodation 
for her, for this is a valid answer to 
such application, especially whero it 
appears that. there is sutficient. accom- 
modation at another public school 
in the same town: nor where it is 
shown that the application for admis- 
sion was not madv in the regular & 
proper way, under the publle school 
lations, inasmuch as, although the 
child waa a registered pupil at the other, 
public school tu the same town during 
the preceding term, she bad not 
attended there at. the commencement 
of the present one, nor had applica- 
tion been made to the inapector to 
have her admitted to the schoal to 
which admission waa now sought.— 

DUNN ¢. WinnaoR BoarRp or Epvca- 
e. --~A mandamus will lie to 

compel a boant of sohool trustecs 


‘ 472.---CAN. 
{. Failure to 


School 


farm. 


his children 





soues :—-Held: a 


to provide sufficient accommodation 
for the children of the school district, 
& to grant permits for admission.—- 
Rr p. GALLAGHER (1892), 31 N. B. . 


subdivide 
tnlo school districts. }-—Re 
WIDDIFIELD (1904), 24 C. L. T. 298; 
30. W. 1. 802.—CAN. 


. Daty to allow children to attend.) 
---A., owning & working a farm in 
District No. 
family to District No. & & touk up 
his residence there, although occasion- 
ally spending a part of his time at the 
The trustees of district No. 8 
refused to allow his children to attend 
Rchool, although appet. had notified 
them of his change of rosidence, & had 
asked to be assessed for school pur- . 
mandamus should . 
ssuc to compel the trustees to allow - 
o attend ere + 
MILLER (1897), 34 N. B. R. 318.—CAN, 


h. 5 part m 
Schools Act, s. 110, which refers only . 


EDUCATION. 


SUB-SECT. 2.—THE MINISTRY OF HEALTH. 


See, generally, Poor Law, & Ministry of Health 
Act, 1919 (c. 21). 

Education of children in workhouses.|—See 
Poor Law Amendment Act, 1884 (c. 76), as. 15, 42. 

Appointment of schoolmasters & schoolmis- 
tresses for workhouses.|—See Poor Law Amend- 
ment Act, 1834 (c. 74), ss. 46, 109. 


SUB-SECT. 3.—THE HOME OFFICE. 


Sce Children Act, 1908 (c. 67), ss. 44-93, & 
Children Act, 1921 (c. 4), 8. 1. 


Sect. 2.—LOCAL EDUCATION AUTHORITY, 
SuB-SECT. 1.—IN GENERAL. 

See, generally, 1921 Act (c. 51), ss. 3-10. 

10. Council of county borough—Constitution 
of council.|—(1) In Education Act, 1902 (c. 42), 
8. 1, which enacts that ‘‘ for the purposes of this 
Act the council of every county borough shall 
be the local education authority,” & throughout 
the Act, the words ‘“ council of a borough ”’ are 
used for ‘‘ the mayor, aldermen, & burgesses acting 
by the council.” 

(2) The council were not. incorporated as a 
separate body by that Act. ‘Therefore land 
which the council had agreed to acquire under the 
powers & for the purposes of the Education Acts 
had to be conveyed to the mayor, aldermen, & 
burgesses.—-fe LeEps INSTITUTE OF SCIENCE, 
Art & LITERATURE & LEEDS CITy COUNCIL, 
[1009] 1 Ch. 500; 78 L. J. Ch. 821; 100 L. T. 
468; 73 J.P. 201; 257. L. R. 297; 7 LG. R. 912. 

Powers, duties & liabilities—-In regard to elemen- 
tary schools.|—See, generally, Part IV., post. 

In regard to higher education.|—See, 
generally, Part VII., post. 

For purposes of elementary or higher education.| 





ey 


Delegation of powers to educational committee.] 


i: — See Sub-sect. 3, post. 


Co-operation between authorities for elementary 
& higher education.] —Sce 1921 Act (c. 51), ss. S, 
26 (1). 

Statutory relations with managers & rights of 
teachers.|— Sec Part. 1V., Sect. 4, sub-sect. 2, post. 


SuB-sEcT. 2.—--ENFORCEMENT OF DUTIES OF. 

to Rural School Districts, the right to 

attend British Columbia Public Schools 

is in no way connected with the pay- 

ment of rates & depends on residence.— 

. PATTERSON v. VICTORIA SCHOOL 
TRUSTEES, [1917] 1 W. W. R. 526; 24 
B. C. R. 365.-—CAN. 


k. Failure to rovide con- 
reyance.}—Where a schoul district was 
legally created under Pypblic Schools 
. S. M. 1902, & endments 
& a bye-law of the council 
Was fase » pursuant to sect. 91, 
providing that the trustees should make 
suitabio arrangements for conve 
tu & from school all pupils who woul 
have further than one mile to walk 
in order to reach the achool. On the 
facts :—Held: the children had been 
refused by the trustees the enjoyment 
of the arrangements made, & in a 
manner that indicated it)-will towards 
the relator: & he was, therefore, 

entitled to a mandamus, with costs 
t the trustees Rooney 

YELLS) vt. GREEN (1913), 23 W. L. BR. 

64; 10 D. L. R. 111.—CAN 








township 
ELLs 





10, moved his . 


fro Public — 


Part II.—CEnTRAL AND Loca, EpucaTION AUTHORITIES. 


SUB-SECT. 3.-—EKDUCATION COMMITTEES. 
See 1921 Act (c. 61), s. 4, & Sched. 1. 
11. Scheme for establishment of—Publication 


Where a scheme for the establishment of an 
education committee has been submitted by the 
Jocal education authority to the Board of Educa- 
tion, & is not approved 
imposed upon the Board by Education Act, 1902 
(c. 42), 8s. 17 (6), to publish the scheme.— Ev p. 
CARDIFF CoRPN. (1904), 20 T. L. R. 317. 

12. Power of council to alter—Mode of 
retirement of members.]—-By the scheme for the 
constitution of the education committee of the 
Barry Urban District Council, approved by the 
Board of Education on Apr. 16, 1003, it was pro- 
vided that the committee should consist of nine 
members, & that the members of it should hold 
oflice for a period of three years, provided, never- 
theless, that one-third should go out of offlee on 
May 1, 1904, & in each succeeding year, © The 





council shall determine the order in which they | 


shall retire.’ On Apr. 20, 1903, the council 
passed resolutions under which pltf. was to be 


a member of the committee & retire at the end of 
the second year. On Apr. 18, 1904, the council, 
purporting to act under their standing orders, 
passed a resolution rescinding so much of the 
resolution of Apr. 20, 1903, as decided that pltf. 
should retire at the end of the second year, namely, 
on May 1, 1905, & directing that in lieu thereof 
he should retire on May 1, 1904: - Meld: (1) the 


council had power to make a final scheme &, 


determine the method of retirement; (2) when 
they had once fixed the dates of retirement they 
could not alter them without ao new scheme ; 
(3) the resolution of Apr. 18, 1904, was ultra vires. 
-~ MILWARD vt. BarRY URBAN COUNCIL, [1V04] 
2Ch. 481; 73 L. J. Ch. 804; O11. T. 2003 68 
J. PP. 569; 53 W. RR. 213 20 0. LL. Re. 70535 48 
Sol, Jo. 651; 2 L. Gi. R. 1222. 

13. Delegation of powers—By local authority 
to education committee—Dismissal of teachers. i - 
Pitf. was engaged as mistress of a non-provided 
school, a school maintained but not provided by 
the local education authority under Hducation 
Act, 1902 (c. 42), under an agreement with the 
managers of the school, one of the terms of which 
was that either party might terminate the agrec- 
ment on giving the other party threc calendar 
months’ notice in writing. That Act came into 
operation in the district in Aug. 1903, & the 
Berkshire County Council was the ** local education 
authority.”” The county council, acting under 
sect. 17 of the Act, delegated all its powers under 
the Act, except the power of raising a rate or 
borrowing moncy, to an cducation committee ; 
the committee under Sched. I., A (6), appointed 
a sub-committee to deal with the appointment & 
dismissal of teachers; & the sub-committce ap- 
pointed a section to deal with the details ‘‘ sur- 
rounding ’’ the dismissal of teachers, & to make 
recommendations to the sub-committee. In these 
circumstances the managers came to the con- 
clusion that pltf. was out of harmony with them 
& that this was detrimental to the best interests 
of the school, & on Oct. 17, 1905, at a meeting at 
which pltf. attended the managers passed a4 reso- 
lution that plitf. should be asked tu resign, & that 
if she refused notice should be sent to the education 
committee that the managers desired tu terminate 
their engagement with her. As 
resign, the managers on Nov. 23 wrote to the 
education committee asking for ite consent to 
the dismissal of pltf. forthwith on payment of 


pitf. did not - 
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three months’ salary. On Nov. 25 the section 


_ gave ite consent, & on Nov. 28 the education 

secre 
‘ the notice given by your to Miss Y.”’"— 
by Board of Education—Scheme not approved.]— ' gi Ae daa Pieeaces Sed 


wrote: ‘The committee will approve 


Itf.—'‘to terminate her engagement.”” On 
ov. 30 the managers gave notice in writing of 


. dismissal, stating that the notice had the approval 
, of the education committee & enclosing a eneqne 
y them, there is no duty | n 
. Dec. 9 the sub-committee approved & adopted the 


for three months’ salary in lieu of notice. 


action of the section. On Dec. 18 plitf. commenced 


‘an action to restrain defts. from acting on the 


notice to her, & on Jan. 19 applied for an injunc- 
tion. On Jan. 20, before the argument was con- 
cluded the education committee passed a resolution 
consenting to the dismissal :--Held : (1) the effect 
of the delegation under sect. 17 was that the 
education committee was, in respect of any powers 
as to the dismissal of teachers, the educational 
authority ; | (2) to the sub-committeo thore was 
delegated power to determine, & not merely to 
report to the committee upon, the question 
whether cousent to dismissal should be given ; 
(3) the section was only a subordinate body, the 


. duty of which was to consider & report to the 


sub-committee, & the action of which required 

the sub-committee’s approval &, therefore, the 

consent of the cducation authority had not been 
obtained at the time of the dismissal; (4) if 

consent to dismissal was required, it was not a 

condition precedent. to dismissal, but if given 

subsequently operated as a ratification of dismissal 
with the provisional consent of the section ; 

(5) the effect of sect. 7 was that unless the cduca- 

tion authority intervened, the power to appoint 

& dismiss teachers rested with the managers ; 

(6) if the education authority intervened, the 

managers either would have to yield to that 

authority’s wishes, or disqualify the school for 
maintenance from public funds; (7) the require- 
ments of the Act as to consent were operative only 
as between the manayers & the education 
authority, & gave no right to the teacher. -—YOUNG 
vt. CUTHBERT, (1900) 1 Ch. 451; 75 1. J. Ch. 217 § 

Vii. T. 191; TOS. PL 103 54 W. R206 3° 22 

T. 1. RH. 2513 41. G. BR. 56, 

Annolations : ~-As to (2) Refd. Blanchard rt. Dune (1916), 
Bo LL. J. Ch. 791. da te (4) Refd, Crocker v. Plymouth 
Cor dae tacrivig 751. 3. K. B. $753) Powell oe. Lee (1908), 
99 i. T. 2845 Crisp v. Holden (1910), 44 Sol. Jo. 784 ; 
Harries v. Crawfurd, [1910] A. (. 7173 Martin v. Keoles 
Corpu,, [1919] 1 Ch. 387; Hanson v. ladeliffo U. C., 
{[1VS2) 2 Ch. 400. 

14, .--— By education committee to sub-com- 
mittee.|;—-Youna v. CuTubentr, No. 13, ante, 

15. -- By sub-committee to section of 
members.| YoOuNG v. Curuneinr, No. 13, ante. 

16. Agreement to provide education—At cost 

** not covered by fees payable ’’.- Whether power 

to Increase fees.,- -Pitf. sent his daughter to a 

secondary school managed by defta. The pras- 

pectus, which contained the contract between the 
parties, provided that the fees payable by pltf. 
should be £3 le. per tenn, & further provided that 
pitf. should enter into a certain undertaking. 

Pitf. signed the undertaking, by which he pledged 

himself, in consideration of the Kent Education 

Committee having agreed & arranged to provide 

my said daughter with education suitable to her 

age up to the end of the school year in which she 
attains the age of sixteen years at a coat: which 
will not be covered by the fees payable by me,”’ 
to pay a penalty if without the previous consent 
in writing of defts. the child ceased to attend the 
school before the end of the school year in which 
she attained the age of sixteen years :—Held: 
the words ‘ at a cost which will not be covered by 
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Sect. 2.—Locul education authorily : Sub-secis. 3 & 4. 
Part 11I.| 


the fees payable by me”’ in the undertaking did 
not entitle defts. to raise the fees specified in the 
prospectus to any figure they elected provided that 
it was lower than the cost of the education.— 
Spry v. Kent EDUCATION COMMITTEE (1924), 40 
NL. R. 5503 22 L. G. R. 515, D. C. 
Schemes for organisation of education.| 
Part IIL., post. 
Schemes as 
Part ITI., post. 
Schemes as 
Part TIL., post. 


See 





to elementary education.|)—See 


to continuation schools.|— See 


Sup-SectT. 4.---LIABILITY For NEGLIGENCE. 


See, generally, NEGLIGENCE. 

Legal proceedings. )|-—Sce Part X VIII., post. 

17. Negligence of education authority—Defec- 
tive state of playground.|—Pltf., a pupil at a 
public elementary school provided by defts., a 
county council, as the local cducation authority, 
fell, while playing in the playground attached to 
the school, through his foot being caught in a hole 
existing in the asphalt pavement of the play- 
ground, &, in consequence, sustained injury. In 
an action brought by pltf. against the county 
council to) recover damages for the injury so 
sustained by him, the jury found that he was 
injured through the negligenc + of defts. + - Jedd: 
the action was maintainable on the ground that, 
by Iducation Act, 1902 (ce. 42), a statutory duty 
of keeping the school premises in a state of repair 
was imposed upon defts., & they were responsible 
for neglect. of that duty by those who actually 
managed the sehool. --Ciing ov Surrey Counry 
COUNCIL, [L810] 1 NK. 2B. 7363 79 1... BK. Be ASE 
102 L. TT. 4143 71d. PL. is]; 26 7. LL. R. 355; 
64 Sol. Jo. 360: 8 L. Gi. BR. 360, CG. A. 

Annotations :— Folld. Morris v. Carnarvon County Council, 

11910) 1 K. 1s. 840. Refd. Smith ». Martin & Kingston- 


npon-Hull Corpn., [1911) 2 K. 8.775. Mentd. Gateshead 
Union v. Durham County Council, (1918) 1 Ch. 146. 


18. -- Dangerous door.|-—PItf., a girl aged 
seven, attended a public clementary school pro- 
vided by defts., the local education authority for 
the district. This school had formerly belonged 
to a school board, & was transferred to defts. upon 
the coming into operation of the Education Act, 
02 (c¢. 12). The only mode of entrance into 
& egress from a classroom in the school was by 
a doorway closed by a heavy swing door with a 


powerful spring, which door had been put up by | 


the school board, defts.’ predecessors. Pltf. while 
leaving the classroom, was injured through this 
door closing on her fingers. The door was in good 
repair & in the same condition as it was in when 
the school was taken over by defts. In an action 
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PART II. SECT. 2, SUB-SECT. 4. 
201. Negligence of education autharily 





R. 673: 
301.—C 


a DL. R.Y7L; 14 Alta. L. R. 


EDUCATION. 


brought by pltf. in respect of the injury sustained 
by her, the jury found that the door was not a 
suitable one for use by young children, when 
put up in the first instance, & that defts. were 
guilty of negligence in allowing it to remain after 
the school was transferred to them :—Held: as it, 
was the duty of defts. to keep the school premises 
in proper condition for the purposes of a school, 
they were responsible for a breach of duty in not 
discovering & remedying the improper construc- 
tion of the door in question, when the school was 
transferred to them, & therefore, the action was 
maintainable—MoORRIS v. CARNARVON COUNTY 
JOUNCIL, [1910] 1 K. B. 840; 79 L. J. K. B. 670; 
102 L. T. 524; 74 J. P.201; 26T. L. R. 391; 54 
Sol. Jo. 443; 8 L. G. R. 485, ©. A. 


Annotation :-—Distd. Shrimpton v. Hertfordshire County 
Council (1910), 74 J. P. 305. 


19. Conveyance of children to school--— 
Failure to provide attendant./|—-A person who 
provides anything for the use of another is bound 
to provide a thing reasonably safe for the purpose 
for which it is intended, even though the person 
using it uses it only by the permission or consent 
of the person providing it & has no legal claim to 
the use of it. 

Where an education authority in pursuance of 
their statutory powers, provided a vehicle to 
convey certain children, who lived at a distance, 
to & from their school, & a child who lived nearer 
to the school & was not one of those for whom the 
vehicle was provided, wes conveyed in it with the 
consent. of the education authority, &, while 
getting out of it, fell & was injured in consequence 
of there being no second person in addition to the 
driver to help the children to get in & out : --Jfeld : 
there was evidence of negligence on the part of the 
education authority, & they were liable for the 
injury so caused to the child.—SHRIMpTroN  v. 
HERTFORDSHIRE County CounciL (1911), 104 
lL. T. 145; 75 J. P. 201; 27 T. L. R. 2513 50 
Sol. Jo. 2703; 9 L. G. R. 307, H. LL. 


Annotation -—Apld. Smith wv. Martin & Kingston-upon- 
Hull Corpn., (1911) 2 K. B. 778. 


20. Circular saw in technical school— 
Without guard.]— At technical classes provided by 
defts., a borough council, pltf., a lad of nineteen 
years of age, used a small circular saw driven by 
electricity which had no guard or “ sword ”’ to it. 
Pitf.’s hand was drawn into the machine so that 
his thumb had to be amputated. Plitf., in giving 
evidence against. defts. in an action for negligence 
on the ground that there was no such guard or 
‘ sword,” said that. he knew the saw was dangerous, 
& that it would be Jess dangerous if guarded, but 
he had never suggested to the instructor that it 
should be guarded :—Held : the maxim volenti non 
fit injuria applied, & Judgment was entered for 
defts.—-SMERKINICH t. NEWPORT CORPN, (1912), 
76 J.P. 454; 10]. Gi. BR. 900, D.C. 


attending a public school was injured 
through the fall of an iron gate, which 
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- Circular, ate in’ technical _ school. m. ——- Joss of garments from formed part of the school premises. 
~-A pupil at ao school under on cloakroom.}-—Boards of Education are The gate was in a defective condition 
control of deft. board was injured by hat insurers of school children’s & fell in COTMEQUCHCE cf schoo! children 
a daugeroua circular saw owned by Clothing; they are responsible for Winging on it:---Meld zit waa the 
sald board while he was using it during — {ts loss or Injury only when it is caused = duty of the school board to keep the 
an examination in the manual arts. by their negligence. Where a pupil gate in a safe condition, & they were 


The vxamination was conducted, not 
by deft.. but by examiners appointed 
by the department. of education, which 
had, under School Ondinance, ¢«. 7A, 
«(.0., the right to use deft.’ achool 
& the apparatus therein for the pur- 
poses of the examination, &  piltf.’s 
application for the examination was 
mado to the department :-—Held: 
deft. board was not liable.—SM1LEs v. 
EDNONTON Scuoo.t Distrricr No. 7 
(BoarRD or TRUSTEES), [1918] 3 W. W. 


at a school left her coat in the cloak- 
room, & it was taken therefrom by 
Fame person unknown :—eld : no 
Want of reasonable care was proved. 
Semble: the case would be different, 
if experience had shown the cloak- 
rvoin, to be an unsafe place.—-STEVEN- 
RON t. TORONTO BOARD OF EDUCATION 
(1919), 46 O<. L. R. 146: 17 O. WL NN, 
52; 49 O. L. H. 673.—CAN. 

nm. -———- Defective gate on school 
premtecs.}—A child of scven years 


liable in damages for the injury.-~ 
CORMACK ¢. Wick & PCLTENESTOWN 
SCHOOL BUARD (183%), 16 R. (Ct. of 
Sess.) 812. ~-SCOT. 


O. ----- -—-j]—An iron gate at 
the entrance of a public sehool fell 
upon a boy who wus passing & injured 
him. In an action for damages 

ainst the school board it was averred 
that the gate was in a defective con- 
dition & that, in consequence of some 
of the boys swinging on it, it was 


Part III.—Scuemes aS TO Powers AND DUTIREs. 


21. ———  & contractor -—Dangerous materials 
left in playground.:—-A contractor, who was to 
earry out certain repairs at a public clementary 
school, left) a quantity of rough stuff composed 
of sand & lime in a truck in a corner of the school 


playground. The headmaster of the school gave . 
instructions to the school caretaker to have the | 


stuff removed, as he considered it was dangerous, 
& the caretaker telephoned to the contractor 
asking him to remove it. The stull, however, was 
not removed. When the boys came out. of school 
the stuff was left unguarded & one of the boys 
threw a portion of the stuff at plitf.. who was 
also a scholar at the school, injuring his eye: 

Held: there was evidence upon which the jury 
could find that both the education authority & 
the contractor had been guilty of negligence.-  - 
JACKSON t. LONDON COUNTY COUNCIL & CHAPPELL 


(1912), 763. P. 217; 28 Th 1. R. 8503 56 Sal. Jo. | 


A28; 101. G. R. 38, C. A. 


Annotation :—-Mentd. Forsyth +r. Manchester Corpn, (1912), | 


765. P. 246. 

22. Negligence of teacher. Injury to pupil— 
Obeying teacher’s orders.’ [Pitf.. who was a child 
of fourteen vears of age, was being educated at. 
a provided school. One of the teachers of the 
school directed her to po to a room used in common 
by the teachers, & to attend to the fire in that 
room. The fire was used for cooking this par- 
ticular teacher's food. While she was attending 


' gsueeced. 


to the fire pitf.'s clothes became alight & she was | 


injured ;-—-Jfeld >) (1) the teacher) was Hable ; 
(2) the education authority were also liable on the 
ground that the teacher was put) by them in a 


position in which it) was intended that her orders - 


should be obeyed by the children, & that the order 
given by her in the present case was therefore one 
for which the education authority were liable.-- 


Part Ill—Schemes as 


16. 
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Smiri t. MARTIN & KINGSTON-UPON-HULL CORPN., 
[1911] 2 K. B. 775; 80 L. J. K. B. 1256; 106 
L. T. 281; 75.93. P. 483; 27 T. lL. R. 468; 65 
Sol. Jo. 5353 sub nom. Martin v. SMITu, SMITH 
v® MARTIN & HULL Corpn., 0 1. G. RR. 780, 0. A. 


-lnnotations ----iencratly, Mentd. QWlow v. Durham County 
Se Peis, 2K. B. 1070; Smith «. Maecnally, (1012) 


23. ---- - Playing with toy.]—- Pith. a 
child of tive years of age, was a scholar at a non- 
provided achool. With the leave of the teacher 
another scholar had brought certain toy soldiers 
to the achool. While playing with these soldiers, 
ptf. fellon a toy “lancer ” with the result that 
the lance pierced his eye, which had subsequently 
to be removed. In an action against the school 
managers & the education authority for damages 
for negligence: - Held: the accident being one 
which might have happened in any nursery where 
children) play with toy soldiers, there was no 
evidence of negligence & defta. were entitled to 
CHILVERS ¢. LONDON COUNTY COUNCIL 
(1916), 80.3.7 2163 82°97. L. R. 863. 

24. Negligence of medical officer.| - Where 
an cducation authority under the Education Acts, 
1907, & 1909, enters into an agreement with a 
medical assoen. in regard to the performance of 
operations on schoolchildren, the edueation autho- 
rity are not liable for the negligence, if any, of the 
persons performing the operation, provided that 
they engage competent professional persons to 
perform it. DAVIS at. LONDON CouNnTy CoUNCIL 
(1914), 30 (TM 1. R275; 78 J.P. Jo. Of. 

Liability of schoolmasters & teachers.| 
Part XNVIT., Sect. 8, post, 

Liability of managers. | 
sub-sect. 2, B, post. 


See 


Nee Part LV., Sect. 4, 


to Powers and Duties. 


See 1921 Act (c. 51), ss. LI Preparation & submission of.) See 1021 Act 
For organisation of education., Ser iv21 Act 9 (e. 59), 8. 14. 
ce. 51), 8. 11. 
ate elementary education.}---See 1921 Act. , Approval by Board of Education.| See 1021 
(c. 51), 8. 12. Act. (c, 51), a. 15. 
For continuation schools.: See 1921 Act (c. 51), As to medical inspection & treatment.| - Sve 
8. 135. W211 Act (ec. 51), 5. 16. 
wrenched away & fell. Tt war not) instructions as to its contents. The oroS87. HeENiy SCHOOL TRUSTEES (1895) 
averred taat the boys whe were tumbler contafned dilute sulphurie GQ. R78. 0. 117. CAN. : 


swinging were school children at) the 
school or that the accident happened 
during echool hours, or that defenders 
knew that the gate was used uo a 
pWwing :---eld : as there was no obliga- 
tion on the defenders to provide gates 
which were suitable as wings for pasr- 
ing boys, the pursuers’ avermente# were 
irregular & action — dismissed. - ~ 
M‘MURRAY tv. GLASGOW SCHOOL BOARD 
(1916) S. C. 9.~--8SCOT. 

225. Negligence of teacher—-Injury 
to pil.}—-The achoolmaster of a 
ublic school established under 43 
Yict., No. 23, was making prepuru- 
tions to deliver a lesson in chemistry, 
& sent a pupil into another room ta 
fetch him a tumbler, giving hiza no 


acid, Whieh the pupal mistook for dirty 
water, & whilst returning be threw the 
liquidaway. PI, another pupil, who 
Wor passing received some of the acid 
in his eve, & sued the Govt. fo recover 


damages for the sChodliniaster's 
negligence + Held. the Govt. were 
not liable at the suit of pltf Hour ev. 
WILLDAME (1090), 10 8. RL NS OS. OW. 
63%; 2Z7INLS. WLW. N. 160.- AUS, 
22 ii. eee, meee The acho) 


authorities are civilly responsible for 
ines contracted by axcholar by reason 
of the opening of a window near where 
the child was seated, the temperature 
being cold & the teacher having refused 
to close the window or to permit the 
scholar to gu wway fromit. VETERKIN 


22 ili. -) VUE. aw pupil at 
w high sehool, a secondary one, under 
Falucation Act, 1014, was injured by 
anes plosion during a chemistry lessen, 
The accident arose through charcoal 
being mixed with potaseium, the former 
being taken out of m jar marked 
* Manganese Dioxide.” The school 
was controlled by a board promulgated 
by the Minister of Education under 
above Act. Inoun action for damages 
against resp, bourd: eld: under the 
scheme of control, the control of the 
board over the teachers was not such 
ux ta ee the board Hable. —Urgu- 
HART r, AMHBUKTON, (IYZIIN. Z. L. 
164.--NoZ ie 
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EDUCATION. 


Part I1V.—Elementary Schools. 


Srcr. 1—PROVISION OF SCHOOLS. 
SuB-sEcT. 1.—By LocaL EDUCATION AUTHORITY. 

Sufficient school accommodation.|—See 1921 
Act (¢. 51), 8. 17. 

School outside area of local education authority— 
For use of children within the area.|]—See 1921 
Act (c. 51), 8. 17. 

Necessity for schools—Jurisdiction of Board of 
even to determine.|—-See 1921 Act (c. 51), 
8. ° 

Practical & advanced instruction.|—See 1921 
Act (c. 51), 8. 20. 

Nursery schools.|— Sce 1021 Act (c. 51), s. 20. 

Vacation schools, classes, play-centres & means 
of recreation.|—-See 192) Act (c. 5]), 8. 22. 
yaad & bursaries. |—- See 1921 Act (c. 51), 
8. 24. 

Marine schools & schools of instructions.]—wSce 
1921 Act (c. 51), 5. 25. 


re ee 


Sun-seer. 2.- By OTHerR PERSONS, 
Sce 1921 Act. (ce. 51), 8. 18. 


. cei 2 neers ee 


Srcr. 2.—MAINTENANCE OF SCHOOLS BY 
LOCAL EDUCATION AUTHORITY. 
SuR-skerT. 1]. - IN GENERAL. 

See 1921 Act (c«. 51), 8. 17. 

25. Duty to ‘‘ maintain’ & keep efficient °° - 
Nature & extent of.|- -(iATESHEAD UNION @ DUR- 
WAM CouNTY CouNcIL, Now 7, arte. 


er 


SUB-SECT. 2.- PROVIDED SCHOOLS. 
Sce 1921 Act (ec. 51), 6. 17. 
26. Duty to ‘‘maintain & keep efficient °’-— 
Maintenance of school premises.--Liability for 


eee ee ee eee tte 


PART IV. SECT. 2, SUB-SECT. 1. 


Pp. Krection of achoolhouse in one 
municipality --LPower to demand can- 





negligence — Defective state of playground.|— 
CHING v. SURREY COUNTY COUNCIL, No. 17, ante. 





27. ——— -—— Dangerous  door.]—- 
Morris v. CARNARVON COUNTY COUNCIL, No. 18, 
ante. 


SuB-sEcr. 3.—NON-PROVIDED SCHOOLS. 

See 1921 Act (c. 51), 8. 17. 

28. ‘* Maintain & keep efficient °’—Denomina- 
tional religious instruction—Limitation of.]—The 
liability imposed by Education Act, 1902 (c. 42), 
upon the local education authority to ‘‘ maintain 
& keep efficient all public elementary schools 
within their area’ includes the obligation to 
defray the expense of denominational religious 
instruction in a non-provided school, which is 
a public elementary school under that Act.--- 
A.-G. v. WEST RIDING OF YORKSHIRE COUNTY 
CouNcIL, [1907] A. C. 29; 76 L. J. K. B. 973 95 
I. I. $45; 71 J. P. 413 28 T. L. R. 171; 51 
Sol. Jo. 129; 51. G. R. 89, H. L. 

Annotations :--——Apld. Wilford v. West Riding of Yorkshire 


County Council, (1908) 1 K. B. 685. - Gillow v. 
Durham County Council, [1913) A. C. 54. Mentd. lt. 
vw. Board of Education, [1909] 2 K. B. 1045: Martin v. 


Eccles Corpn., [1919] 1 Ch. 387. 

29. —-— Effect of order altering character of 
school.|—-A non-provided school had been carried 
on before & after the coming into force of Educa- 
tion Act, 1902 (c. 42), as a public clementary 
school for the education of children of both sexes 
in all standards from 1 to 7. The local education 
authority issued a direction to the managers of 
the school that after a certain date no secular 





| instruction was to be given in the school except 


to children in standards 1 to 3. The managers 
of the school refused to comply with the direction, 
& brought an action for an injunction to restrain 


' the local education authority from obstructing 
. or interfering with them in the discharge of their 


} accouumodation furnished by the second | 

} school, & having vested in them, by 
sect. 92 (21), tho mana 
schools in their district, 


duties as managers of a fully recognised public 


TR A LO Nee an 


& must bo determined upon by the 
board; nor has the board the power 
ment of the to delegate duties or functions of this 


ad iinpliedl 


tribution from adjoining municipality. 
---Under 37 Viet. ec. 27 the high schoo 
board for a district composed of two 
municipalities, a town & a township 
can compel one of the municipalities, 
the township, to contribute towards 
the crection of a schoolhouse in the 
other municipality, & not. merely 
towards its maintenance.-~--He NIAGARA 
Hiatt ScnooL Boarp & TOWNsiHIP oF 
NIAGARA (1877), 1 A. R. 288.—O0AN. 
qa. Provision of accommodation. }— 
The cuatodian of a child under a 
** hoarding-out agreement ” to clothe, 
maintain & educate him, is not his 
* guardian’ within Publle Schools 
Act, 1891 (c. 55) (UO), 8. 40 (3), & the 
truatoos of the schoul section within 
which the custodian resides need not 
provide school accommodation for the 
ehild.—-HALL o¢. STisSTenD Scnoo. 
TRUSTEES (1897), 24 A. R. 476.—CAN., 
r. Provision of additional schovl—- 
Krtcnt of truatees’ control.}—A second 
schoolhouse in a school district being 
necessary & havi been erccted in a 
roper place, the trustecs divided the 
istrict by a line, & directed that the 
children living on one aide should go 
to the vriginal school, & the children 
on the other aide to the new school :— 
Held: the ature, having by 
School Act, rect. 93 (7), imposed upon 
the trustecs the duty of providing the 


1 
\ 
| 
; 
| 
{ 
\ 


Kivon them the power to make all 
regulations necessary or advisable, not 
only for the management of the schools, 
but for determining the portion of the 
district that could be most suitably 
served by each of tho achools, or the 
children who should attend cach ; 
&, 80 long as the trustees acted bund fide 
& to the best of their judgment for the 
purpoxe of securing the better conduct. 
or more cficient inanagement of the 
schools under their charge, their dis- 
cretion in these respects could not be 
interfered with.-—-PaTRICK vt. YORKTON 
ScHOOL Distrricr No. 59, TRUSTEES 
(1914), 28 W. LL. R. 495; 6 W. W. R. 
1107.— CAN. 


s. Incidence of liability.) — Under 
60 Vict. c. 14, 8. 73 (O), the municipal 
corpn., & not the individual members 
of the council are liable for the main- 
tenance of pupils.—PorT ARTHUR HIGH 
SCHOOL BOARD vt. FORT WILLIAM TOWN 
(1898), 25 A. R. $223; appred. NoTLaAWa- 
BAUA tT. Simcor, 3 O. L. RK. 169.—CAN. 


t. Duties of school board— Huw 
exercised.}—A achool board in matters 
relating to the schools under its control 
& invoiving discretion or judgment is 
bound to exercise such functions sv 
that the whole question must be 
presentod to the rd, should be 
weighed & considered by the bvuard, 


character to another instead of exercin- 
ing its own judgment & discretion 
throughout.—MACKELL vt. OTTAWA 
SEPARATE SCHOOL TRUSTEES (1914), 
32.0. L. R. 245; 18 D. TR. 456; 
70. W.N. 35; 26 O. W. KH. 8093 see 
{1917} A. C. 62.—-CAN. 


a. Eaependiturc must be authorised 
by stutule.}-—To estat a board of 
trustees of a school district drawing 
upon the funds of the district, express 
authority therefor must be found in 
the statute, or the expenditure must 
be necessarily incidental to the exercise 
of some power possessed by the trustees. 
—RELTHAM SCHOOL Disrricr No. 2823 
(BOARD OF TRUSTEES) t. LANGSTON & 
BALL, [1923] 3 W. W. BR. 641.—CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 

b. Power to define limits of separate 
schvuol.}—Application for a mandamus 
to the board of schvol trustees of the 
city of Turonto, to authorise the 
establishment of a separate Roman 
Catholic school in section 9, in St. 
James’s ward :—Held: the board, & 
not appcts. should prescribe the limite 
uf separate schools; & the application 
should therefure be for one or more 
such schools, in general terme, leaving 
it to the board of trustees to define the 
same.—Re Hares & TORONTO SCHOOL 
TRUSTEES (1853), 3 C. P. 478.-—CAN. 


Part [V.—ELEMENTARY SCHOOLS. 


elementary school :—Held: (1) the direction was 
not a direction as to secular instruction within 
sect. 7, sub-sect. 1 (a), of the above Act, & was 
ultra vires, being breach of the obligation 
imposed on the local education authority to main- 
tain & keep the school efficient; (2) the question 
as to the right of the authority to enforce the 

direction was not a question arising under sect. 7 

which had to be determined by the Board of 

Education. under sect. 7, sub-sect. 3, or sect. 163 

(3) the ct. had jurisdiction to entertain the action ; 

(4) the managers were entitled to an injunction 

restraining the local education authority from 

enforcing the direction.—WILFORD tt. WHREsT 

RIDING OF YORKSHIRE CoUNTY CoUNCIL, [1908] 

1K. B. 685; 771. J. K. B. 436; 08 L. T. 670; 

72 J.P.107; 24 T. L. RK. 2860; 6 L. G. R. 244; 

sub nom. WALFORD v. Wiest RIDING OF YORKSHIRE 

County COUNCIL, 52 Sol. Jo. 263. 

Annolalions >-—ds to (2) Refd. R. vr. Board of Education, 
(1910) 2K. BB. 165. ata te (3) Folld. Martiu v. Kecles 
Corpn., (1919) 1 Ch. 387. 

30. ---~ Supply of water.!/— Prior to the 
passing of Education Act, 1902 (c. 12), a water co. 
supplied the managers of a voluntary school with 
water by meter, payment. being made therefor by 
the managers. After the Act came into force the 
school became a non-provided school, & water 
was supplied as before. A supply of water was 
necessary for the maintenance of the school. 
There was no contract between the water co. «& 
the local education authority with regard to the 
supply of water other than might be implied from 
the fact of the supply, the purpose for which the 
water was supplied, the course of dealing, & the 
circumstances under which water had been pre- 
viously supplied to the school. The water co. 
continued, as before the Act came into operation, 
to send their demand note to the managers of the 
school for the water supplied, & since the Act. 
the managers of the school included the amount. 
of such demand note in the accounts of their 
expenditure which they sent. every quarter to the 
Jocal education authority, by whom payment was 
then made to the water co. direct, & a receipt. 
given therefor by the co. to the local education 


a - 


6. Debta of qyublic achool diatrict- - 
Liability of separate school supporters.) ' 
—MCCARTHY t. KR. (1918), 21 0. LT. 
321; 10 Sask. L. RK. 4; affd. [1918] 
A.C. ¥11.- CA 


Act, 
ment as 
Catholic 

Ont,, Unless 


ad. Asscaament of — ratepayer —- 
Separate schuvol.)--Where, under the = in the public schools, 
Statutes of Sask. a “ public school 


district "' has been established, & also = sect. 


a ** seni rate school district '’- - 
established by a Roman Catholic 
minority—a ratepayer who Is a mneinber 
om a pa at agrhe Ureek Pepe lee 
thurch which is in communion with 
Rome should be aasesacd as a separate | ., §:,/“-"aeuage 
school suppurter.- - PANDEKt. MELVILLE 
Town, (1922) 5 W. W. it. 53.—CAN, 

@. lascesament o property for ° 
separate schools — Effe on achool 
privileges.}—School Assessment Actu, 
1908 & 1015, se. 42 to 45, whereunder 
some or all of the assessed propert Pd 
of a co. ma be entered, rated & 
assessed fur the purposes of a separate | 
school, do not take away, but rather 
add to the privileges of such schools & 
are, intra vires of the Sask. Legislature. — 
GRATTON SEPARATE SCHOOL DISTRICT | 
No. 13 (TRUSTEES OF) v. REGINA PUBLIC 
ScHOOL DistTricr No. 4 (TRUSTEES 
OF), (1918) 1 W. W. K. 16; 10 Sask. 
L. 8.455; 38 D. L. R.217.—CAN. 


SCHOOLS t. 


namely, public 


Canada). 
Act had i 
& description ”’ 


manage them. 


parsing of the British North America 
1867, are nol eligible for employ- 

feachers 
schools in’ the 
they 
certificates of qualification 


from examination reeognised by that 
is Ulrnited to those 
members at the date of the 
1867.---BROTHERS OF THE CUMIBTIAN 
MINISTER OF EDUCATION 
FOR ONTAHIO, [1907] ALC. 64. 


of 
atriction of French.) --In Ontarle there 
are two classes of free primvary sehools, 
schools 
schools, the latter being denominational 
schooly established under the separate 
Schools Act, 1463 (26 Vict. «. 5, Tee 
Applts. were 

trustees of the Roman Catholic separate 
, schooly in Ottawa, & under the above 
rower to determine the © kind 
of separate 
to be established therein & power to 
In 1913 the Depart- 
ment of Education for the province, 
under provincial statutory powers to 
make regulations, fasucd « regulation 
restricting the use of French in schools, 
' whether public or separate, in which 

French was a language of lustruction & 
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authority. For a considerable time the local 
education authority paid the demand notes of 
the water co. in this way, but in respect of the 
supply for a certain period they refused to pay, 
contending that they were not, & that the managers 
were, in law liable for the supply of water to the 
school. In an action by the water co. against the 
local education authority, the county ct. judge 
gave judgment. for the water co. :—Held: (1) 
having regard to the facts that the local educa- 
tion authority were under Education Act, 1902 
(c. 42), bound to maintain the school, &, therefore, 
to provide a supply of water, & had control of the 
expenditure necessary for that purpose, the local 
education authority had power under the Act to 
make themselves Hable to the water co. for the 
water supplied; (2) there was evidence upon 
which the county cet. judge could properly find that 
the local education authority were the persons 
with whom the contract for the supply of the 
water in question was made.—~TROWBRIDGE 
WATER Co. vo WILTS CouNTY CoUNCIL, [1900] 1 
K. B. 824; 78 L. J. K. B. 4063 100 LT. 353; 73 
J.P. 280; 25 TT. I. . 388; 53 Sol. Ju. 4483 7 
I. G. HR. 484, 

31. School furniture.| --Where persons 
other than the loeal education authority provide 
a new school under KEdueation Act, 1002 (c. 42), 
x. 8, the local authority have power to provide & 
pay for the furniture required to equip it as a 
public elementary school by reason of the obliga- 
tion imposed upon them by seet. 7 (1) of that Act, 
to‘ maintain & keep efficient all public elomentary 
schools within their area which are necessary.” 

Two new non-provided schools were opened 
as public elementary schools & each school waa 
subsequently placed by the Board of Mducation 
upon the annual grant dist as from the respective 
dates of opening. All the furniture for one school 
was supplied & paid for by the local education 
authority, before it} was opened 3 the other school, 
when opened, was provided with furniture belong- 
ing to the managers, which wax unsuitable & 
afterwards, but before the date when the Board 
of Education placed the sehool upon the grant. 
list as from the date of opening, was) removed 


mm oe 


in relatton to education, but by sub- 
x 1 provides that * nothing Ino any 
such laws shall prejudicially affoet any 
right oor privilege with respect. to 
denominational schools which any class 
of persons have in the provineo at the 
Union.’ Applits. contended that the 
regilation wus invalid under the above 
Kub-seet. & was not binding on them :. - 
Meld: (1) the class of persons for 
Whom the protection of the sub-section 
is Clalmed must be a class determined 


the Roman 
province of 
have received 
to teach 
The cxemption 


in 


whe were 
Act. of 


CAN. by religious belief & not by raco or 
: . language ; (2 i the power of applitx. ax 
instruction fte- trusteos to determine the “ kind & 


deveription ° of schools did not extend 
to determining whether Knglish or 
French should be the Janguage of 
dnatruction; (3) the regulation did 
not prejudicially affect any right or 
privilege secured by law at the Union 
of Roman Catholics in the provinos, 
& it was consequently valid & bind- 
ing upon applts.--OTTAWA SEPARATE 
SCHOOLS THUSTEES ©. MACKELL, [1917] 
A. Cc, 2.- -CAN. 


h. Colour schoola--- Erchusion of 
children hse common schools. }—he- 
sidents of a section in which a separate 
school han been established for the 
clans to which they belo in this 
case, for coloured people—are not 
entitled to send their children to the 


& separate 


the ml 


wlee 


schools 


f. Qualification of teachers — Ex- 
ermplion rom examination.) — By communication. Sect. 3 of the general common school of such 
Ontario te Schools Act, R. 8. 0. | British North America Act, 1867, section.—He Hin, & CAMDEN & ZONK 
1897, s. members of appit. com- enacta that for each province the  Scnoo. TRusTeRH (1654), LEU. OC. OH. 
munities who became such after the Legislature may exclusively make Jaws 5735.-~CAN. 
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Sect. 2.—Maintenance of schools by local education 
authority: Sub-sect. 3. Sect. 3: Sub-secta. 1, 
2&3. Sect. 4: Sub-sects. 1 & 2, A.) 


by the local authority & replaced by new furniture 
at their expense :—Held: the local education 
authority had power to provide & pay for the new 
furniture of cach school under sect. 7 (1), of the 
Act.—R. v. Easton, Ex p. OULTON, [1913] 2 
K. B. 60; 821. J. K. B. 618; 108 L. T. 471; 
973.P.177; 209 T. L. R. 200; 57 Sol. Jo. 225 ; 
11 1. G. R. 279, C. A. 

32. ——— Salaries of caretaker & cleaner— 
Appointed by managers.|—The managers of a non- 
provided public elementary school, in exercise of 
the powers of management conferred upon them 
by Education Act, 1902 (c. 42), s. 7 (7), are 
entitled to appoint a caretaker & cleaner of the 
school, & to have their salaries paid by the local 
education authority.-—GILLOW v. DURHAM COUNTY 
CounctL, [1913] A. C. 54; 821. J. K. B. 206; 107 
L. T. 689; 77 J. P. 105; 29 T. L. RR. 765; 57 
Sol. Jo. 76; 11 L.G. R11, WT. L. 

Annotations :-—Mentd. R. v. Easton, kx p. Oulton, (1913) 


2K. B. 60; West Suffolk County Council v. Olorenshaw, 
{1918} 2 K. B. 6087; Martin v. Eccles Corpn., [1919] 1 Ch. 


387. 














re a ET one 


Sect. 3.—CONDUCT OF SCHOOLS. 
Sun-secrT, L-- VIsits TO PLACES OF KDUCATIONAL 
VALUE. 

See, generally, W211 Act. (c. 5f), ss. 27-29, 

School attendance.| --Sce Part V., gust. 

38. Whether attendance at theatrical per- 
formance included.| The power of a local educa- 
tion authority to authorise visits to “ places of 
educational value & interest’? in) school hours 
under Art. 44 (6) of the Education Code does not 
extend to defraying out of public funds the cost 
of providing such places. Nor does attendance 
at a theatrical performance fall within the words 
* visits to places of educational value & interest.’”’ 
Expenditure on special performances of Shakes- 
pearcan plays for school children’ was therefore 
rightly disallowed.— R.ov. LYON, Aro op. Garr, 
(1028) 1 K.B. 2823 01D. JK. B. 1895 126 1. T. 
342. S64. Po 63 38 T. L. Ro 623 66 Sol. Jo. 
(W. R.) 193 19 LG. RR. 776. 

384. Whether expenses payable out of public 
funds.] - RK. rv. Lyon, Av p. GATTI, No. 33, ante. 





Sup-secr, 2.- SCHOOLMASTERS AND 'TRACHERS, 
See Part AVI, post. 

Sup-seer.  3.-—DIFFERENCES BETWEEN LOCAL 
EnNuUCATION AUTHORITY AND MANAGERS OF 
Non-PROVIDED SCHOOLS. 

See 1921 Act (c. 51), 8. 20 (QM). 
Board of Education, generally.|-—Sce Part. IL, 

Sect. 1, sub-sect. 1, avte. 


k. Right to send coloured persons — ertraction 
fa common achool -Where no separate 


aschvol.}--Upon = the facts :—-Meld: 


Right to erelude othera.) -- 
Appct., the father of two children by 
a coloured wife, obtained their ad- 


EDUCATION. 


85. Jurisdiction of Board of Education to 
determine—Secular instruction.|—-For many years 
prior to 1905 it had been the custom of the 
managers of the M. School, a non-provided schoo! 
under Education Act, 1902 (c. 42), to take the 
children from school to church on saints’ days & 
holy days during the hours allowed for religious 
instruction. The time-table of the school, which 
had been approved by II.M. inspector, provided 
that religious observance & religious instruction 
should be given from 9 a.m., when the school 
opened, to 9.55; that at 9.55 the registers should 
be marked; & that secular education should 
commence at 10 a.m. & continue till noon. At 
the foot of the time-table was a note providing 
that on saint’s days & holy days the registers 
should be marked at 9 a.m., the object being to 
enable the children to be taken to church at 11 a.m. 
In Sept. 1904, the local education authority under 
the 1902 Act issued a direction that secular in- 
struction in all schools within their district should 
commence not Jater than 9.45 a.m. & occupy the 
school hours for the rest of the day. The managers 
did not comply with this direction, & continued to 
take the children to church on saints’ days & holy 
days, & took no steps to revise their time-table 
to bring it into accordance with the direction of the 
local education authority. On Mar. 25, 1905, 
the local education authority ceased to maintain 
the school, & on Mar. 27, 1905, sent their inspector 
to the school, who closed it, informing the children 
that they must. attend other schools in the 
neighbourhood, & offering the teachers appoint- 
ments in other schools, which they accepted. The 
managers appealed to the Board of Education, 
but the Board confirmed the action of the local 
education authority. In an action brought by 
the manayers claiming (1) a declaration that the 
local education authority were bound to continue 
to maintain the school, & (2) damages for trespass 
& illegal acts in closing the school & inducing the 
teachers to leave the service of the managers 
without due justification :-——Held: (1) the direc- 
tion of the local education authority was a direction 
as to secular instruction under s. 7, 8-s. 1 (a), 
of 1902 Act, & the question, being therefore one 
which arose under s. 7 of that Act, was one for 
the decision of the Board of Education under 
s-s. 3 of that sect., & the jurisdiction of the ct. 
was therefore excluded; (2) the managers, by 
Virtue of their appointment under 1902 Act, had 
not, in the absence of a special arrangement with 
the owner, such a possession of the school premises 
as would enable them to support an action of 
trespass ; no such arrangement had been proved ; 
& the claim for trespass therefore failed ; (3) the 
local education authority had not induced the 
teachers to break their contracts with the managers 
without justification.—BLENCOWE v. NORTHAMP- 
TONSHIRE COUNTY COUNCIL, [1907] 1 Ch. 504; 76 
lL. J. Ch. 276; 9861. T. 385; 71 J. PL. 2583 23 





where children of other than European 
Parentage could attend :-—Held: it 
was part of the polisy of Cape School 


either no aeparate achool, extending to 
appit. had been ostablished for coloured 
wreons Within the statute, or it had 

wn disecoutinued, & he was therefore 
entitled to a mandamus to the trustees 
to admit his daughter to the common 
school. The erection of a separate 
wchool suspends but does not annul 


the righta of those for wham it was 
eatablished, as ards the common 
schools. Vv 


hen it is no longer kept up 
those rights revive.—-Ne STEWART 
SaNpwicH East Scnvuon TRUSTEES 
(1864), 33 U. Cc. R. 634.—CAN. 

l. Schoola for children of European 


' School 


inission in the only public undenomina- 
tional school in the school district. of 
kK. & paid the necessary fees. The 
parents of the other pupils in the school 
withdrew or threatened to withdraw 
their children if appets.’ children were 
allowed to remain, whereupon = the 
Committee refased to allow 
appet.’s children to continue their 
attendance & tendered back the fees 
which appct. refused to accept. 
ulzory education for 
luropean parentage or cxtraction was 
in force in the district & there were 
two mission schools in the district 


Board Act of 105 to promote the 
establishment of separate public un- 
denominational schools fer children 


of European parentage or extraction. 
Appcet.’s children were of other than 
Kuropean 


aged vr extraction & 
consequently he was not entitled to 
an order compelling the School Cor- 
mittee to receive his children as pupils. 
—~MOLLER t. KEIMOKS SCHOOL COM- 
MITTEE (1911), App. D. 635.—S. AF. 


PART IV. SECT. 3, SUB-SECT. 3. 
m. Dispute betireen school committee 
d> education board—-Power of committee 


Part l1V.---ELEMENTARY SCHOOLS. 


T. L. R. 319; 51 Sol. Ju. 277; 5 Ls 
551. 


Annotation -— 18 to (1) Consd. Wilford 0. West Riding of 
Yorkshire County Council, [1905] 1 K. B. 685. 


36. ———.}—-WILFORD vv. WEst RIDING 
OF YORKSHIRE COUNTY COUNCIL, No. 20, avte. 








37. Wages of  staff.|---By Education 
Act, 1902 (c. 42), s. 7, sub-sect. 3,°° Ifany question 


rises under this sect. between the local authority 
& the manayers of a school not provided by the 
authority, that question shall be determined by 
the Board of Education.’ lt being the duty of 
the local education authority under that sect. to 
pay the wages of the school cleaner appointed by 
the managers, a dispute between the managers 
& the local education authority as to the proper 
amount of such wages is a matter which the Board 
of Education alone can determine, & a county ct. 
has no jurisdiction to adjudicate upon it.—WeeEstT 
SUFFOLK COUNTY COUNCIL t. OLORENSHAW, [1018] 
2K. B. 687; SSL. 0. K. B. 884; 120 L. Ob: 
82. P. 202; IL. GR. 71, bo. 

38. -—---- Salaries of teachers.) - Boanp 
EpUucatTion «. RACK, No. 290, post. 


aoe 


Secr. 1. - SCHOOL MANAGERS. 
SuB-secr. 1. --PROVIDIED SCHOOLS. 
See 1021 Act. (ce. S51), ss. BO, 33, 35, J6; 
Sched. U1. 


2. NON-PROVIDED SCHOOLS. 

al. dn General, 

Nee DO21 Net (c. Ob). ss. 40035, Sched. LE. 

Dismissal of teachers., See Part XVIT., Scct. 9), 
rot. 

39. Validity of acts of manager. - Before 
declaration signed as member of Church of Eng- 
land. -—-(1) ‘Phe final order made by the Board of 


SUB-SIECT. 


G ih. . 


--——— 


‘taught in any board sehool. 


ee 
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& of the co-optative manager :---Held: having 
regard to the same provision in Sched. I., B. (3), 
any objections to the appointment of the three 
managers in question, founded upon any invalidity 
in the appointment of any of them, or the alleged 
want of authority in those who appointed them, 
did not invalidate the proceedings of the body of 
managers; (3) the notice dismissing the head- 
master could not be impeached, & his action 
claiming a declaration that it was inoperative 
must be dismissed.-—-MEYERS v¢. LLENNELL, [1912] 
2 Ch. 256; 81L. J. Ch. 794; 106 L. T. 1016; 
76. P. 321; 28 T. L. R. 424; 56 Sol. Jo. 538. 
atancliaun » -.ts to (2) Folld. Harries cv. Crawfurd, (1918] 2 

Ch. 158. 

40. Powers of---Transfer of non-provided school.| 
---Under Elementary Education Act, 1870 (c. 75), 
x. 23, managers of elementary schools are em- 
powered to make arrangements for the transfer 
of schools to school boards fommed under the Act, 
but: it is provided that where there is any inst ru- 
ment declaring the trusts of a school, & such 
instrument contains any provision for the aliena- 
tion of the school by any person in any manner 
or subject to any consent, such an arrangement 
shall only be made by the persons in the manner 
& with the consent. so provided : & it is also pro- 
vided that) the Education Departinent of the 
Privy Council shall consider & have due regard to 
any objections & representations respecting a 
proposed” transfer which may be made by any 
person who has contributed to the fata blhmnent 
of such sehools. Sect. Td of the Act also provides 
that no religious catechism or formulary whieh is 
distinctive of any particular denomination shall be 
In the case of a 
school established by & united with the National 
Society, on the express condition that the children 
attending it: were to be instructed in’ the oly 
Scriptures & in the Liturgy & Catechism of the 


_ Church of Nngland, the instrument declaring the 


Kducation ander Education Act, 1902 (e. $2), in| 


respect of a non-provided elementary Church of 
England schvol provided that the foundation 
managers should be members of the Chureh of 
England, & that no person should * be entitled 
to act as a foundation manayer ” until he had 
siyned a declaration that he was a member of the 
Church of England. At the date when the body 
of managers of the school in: question purported 
to dismiss the headmaster, three of the foundation 
managers had not signed the required declaration 


Education Act.: 1V02 (¢. £2), Sched. J., Be (3), 
provides that the proceedings of a body of 


managers * shall not be invalidated by any defect 
in the election, appointment, or qualification of 
any manager’: - Meld: the words of the final 
order did not amount to an absolute prohibition 
avainst any foundation manager acting until he 
had signed the declaration in’ question, & the 
provision in Sched. £., B. (3), applied to validate 
the acts of the body of managers. 

(2) Objections were also taken to the validity 
of the appointment of the two nominated managers 


tu close aehool,} A scheol comunittee THON Bowne er. 
is not justified in closing a school COMMITYER (P07), 
within itn district on the ground of gol. -N.Z, 


nilewed illegal action of the education 
board in regard to appointments of 
pupil-teachers, & with the object) of 
eonepelling the board to act in aceurd- 
woe With the couuulttec’s view of the 
w, even should the action of the board 
De in fact iNegal & the view uf the cuin- 
mittee correct.— MaRLBUBRUOUGH Evuca- 
J.—VOL. XIX. 


of National 


ies iKiM 


PART IV. SECT. 4, SUB-SECT. 1, 

n. elation of manager da teacher: - 
Insuranece.|--Au assistant teacher in a 
national school alapted by the Comrs. 
kdlucation 
into w contract of Sania MENT with 
the munuager of the schoo 


trusts of the school providing that the school was 
to be always in union with, & conducted according 
to the principles of, & in furtherance of the ends 
A designs of, the National Society, but containing 
no provision whatever for its alienation : -~Held : 
the consent of the National Society was not re- 
quired toa transfer of the school to aschool board, 
& the proper mode for the society to pive effect 
to any objections to a transfer was by appearing 
before the Kduecation Department. NAaTrionan 
Sociery o¢. LONDON SCHOOL BOARD, A.-G. ov, 
KenGuisn (IS74) b. RR. 18 Hq. 608 5 48 I J. Ch. 
2205 $14. TT. 2235 25 W. RR. 2. 

41. Management vested in subscribers — 
Right to refuse new subscriber.; -In a case in 
Which the management of a school, & the right 
to appoint the teachers were, under a deod, vested 
in the subseribers to the school to the amount of 
20a, & upwards: -/feld: certain persons, on 
behalf of whonut subscriptions were sent to the 
treasurer of the school on the day of the election 
of headinaster. with a view to their voting at such 
election, & whose subscriptions were returned by 
him to the person sending same, were not bond 
fide subscribers with a right to vote ato such 
election, 


ye HTC S, 


_ contributor within National Inaurance 
™“. “A. he. Kt. : 


Act, 1011 | & the manager of the school, 
Netuithwtandiog that the teacher's 
dalary Jn puld by the Comers. of National 
Education, & not by hlin, & that the 
education in the school jt controlled 
by the regulations of these Canora. 
in the employer of the teacher within 
the mean mg of the Act.--- FLETCHER 
MoonmK rv. Ttistt) ENACHANCE Co Mis. 
{A9IGj 21. KR. 76, —-IR, : 


1S 


whe enters - 
isauemployed : 


Sa 8) 
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It appears to be a right inherent in such a body 
of subscribers to rcfuse to admit a new subscriber 
for good cause.—NoTrT v. WILLIAMS (1900), 48 
W. R. 316. 

42. —— Control of religious instruction—In 
accordance with trust deed.}|— Under a scheme con- 
firmed by the Ct. of Ch. in 1845 provision was made 
for the maintenance of a day school at B. out of 
certain charitable funds. The scheme gave a 
preference to the vicar & churchwardens in the 
appointment of trustees, & provided that the 
master & mistress of the school should teach 
certain specified subjects & other such things as 
the trustees should direct, & that there should be 
read in the school a portion of the scriptures & 
suitable prayers cvery morning & evening. It 
also provided for the children going to church & 
Sunday school, but gave relief in this respect to 
the children of dissenters, & it placed the school 
under the superintendence of the clergymen of B. 
who was empowered to visit the school & instruct 
& examine the children. Since its foundation 
the school had been conducted as a Ohurch of 
England School. Since 1871, except for a short 
interval, the school had been conducted as a public 
elementary school in reccipt of a parliamentary 
grant. On the construction of the scheme :— 
Held: the school was intended to be carried on 
as a school at which religious instruction in accord- 
ance with the doctrine of the Church of Iéngland 
should be given &, then ore, having regard to 
Kducation Act, 1902 (c. 42), 8. 7 (6), the managers 
were entitled to authorise religious instruction of 
that character to be given by the regular teachers 
on weekdays during school hours. Re WREXHAM 
PAROCHIAL EDUCATIONAL FOUNDATION, A.-G. 7%. 
DENBIGHSHIRE COUNTY CounciIL (1910), 74 J. BP. 
108; 8L. G. RR. 526. 

43. ----—- Appointment of caretaker & cleaner 
— Salaries payable by local authority.|----GiinLow v. 
DursaAmM Counry Councin, No. 32, ante. 

44. Defect in appointment of individual 
managers -—-Validity of acts of whole body.]— 
Meyers v. JIENNELL, No. 30, ale. 

45. - - -——-.{—--PIf. was engaged as master 
of a non-provided school under an agreement with 
the managers under which either party might. 
terminate the agreement. by giving three months’ 
notice. An examination of the school in its pro- 
ficieney in religious instruction was held by the 
assistant diocesan inspector who reported adversely 
upon the result of the examination. P1tf. wrote 
a letter of protest to the inspector in consequence 
of which the managers gave him three months’ 
notice to determine his engagement. The consent 
of the local education authority was not given to 
the dismissal. ‘There were six managers of the 
school, three of whom were irregularly elected. 
Upon action by pltf. to restrain the managers 
from acting upon the notice :—-Held: (1) (PETER- 
KON, J.) Education Act, 1902 (c. 42), 8. 7 (1) (¢), 
which provided that in the case of non-provided 
schools the consent of the local education authority 
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‘* connected with the giving of religious instruction 
in the school ”’ within sect. 7 (1) (c), &, the consent, 
of the local education authority to pltf.’s dismissa| 
was not, therefore, necessary; (3) the notice of 
dismissal was not invalidated by the irregular 
election of three of the managers, having regard 
to Education Act, 1902 (c. 42), Sched. I., B. (3).— 
HARRIES v. CRAWFURD, [1918] 2 Ch. - 87 
L. J. Ch. 465; 119 L. T. 200; 34 T. L. R. 448; 
02 Sol. Jo. 621; 16 L. G. R. 663, C. A.; affd., 
[1919] A. C. 717; 88 L. J. Ch. 477; 121 L. T. 
308; 83 J.P. 197; 35 T. L. R. 5433 63 Sol. Jo. 
589; 17 L. G. R. 509, H. L. 


Annotations :—<As to (1) Refd. Martin v. Eccles Corpn., 
at Ch. 387; Hanson v. Kadcliffe U. C., (1922) 2 


46. Statutory relations between local authority 
& managers—Confer no rights on teachers.|— 
YOuNG v. CUTHBERT, No. 13, anie. 

: -]—Pltf. was headmaster of a 
non-provided public elementary school. Under 
his agreement with the school managers he was 
liable to be given three months’ notice by them 
terminating same. In May, 1912, defts. as the 
local education authority instructed the managers 
to dismiss pltf. Thereupon, the managers gave 
him three months’ notice. Defts., however, 
allowed the operation of the notice to be suspended 
by the managers. In Oct. 1912, defts. again 
instructed the managers to dismiss pltf. ‘on 
educational grounds.”? In Dee. 1912, the managers 
appealed to the Board of Lducation under Educa- 
tion Act, 1902 (c. 42), s. 7 (3) The Board of 
iducation drew attention to the suspension of the 








| notice, & added that no question had arisen unless 


the direction to dismiss was operative. In Mar. 


| 1913, defts. again directed the managers to dismiss 


pitf. The managers declined to dismiss him, & 


' asked for the actual grounds of defts.’ require- 


should ‘ be required to the dismissal of a teacher, | 


unless the dismissal were on the grounds connected 
with the giving of religious instruction in the 
school’? was merely a condition of the mainte- 
nance of the school by the local education authority. 
& did not confer any rights on a teacher as between 
him & the managers 3 (2) (CT. OF APPEAL) without 
deciding whether Education Act. 1902 (¢. 43), 
8. 7 (1) (ec), conferred any rights on teachers, upon 
the evidence the ground of dismissal here was 


ments. In May, 1913, defts. gave, ‘‘ on educa- 


‘ tional grounds,’”” three months’ notice to piltf., 


terminating his engagement. In June, 1913, the 

managers submitted to the Board of Education 

the question whether educational grounds existed : 

—Held: it not being challenged that the notice 

In question was given on any grounds other than 

those on which it} was purported to be given -— 

namely ‘ educational grounds ’’-—pltf. had made 
out no case for the interference of the = ct.— 

MITCHELL v. Kast Sussex CoUuNTY CoUNCIL 

(1913), 100 L. T. 778; 78 J. P. 413 58 Sol. Jo. 

O66; 12 L. G. RR. 1, CLA. 

Annotations :~ -Apld. Martin ro Eccles Corpn., (1919) b Ch. 
387. Consd. Hanson «. Radcliffe U. C., (1922) 2 Ch. 490. 
48. ——.]—The provision contained in 

Education Act, 1902 (c. 42), s. 7 (1), requiring the 
consent of the local education authority to the 
dismissal of a teacher by the managers of a non- 
provided school on grounds not connected with 
the giving of religious instruction, was inserted, 
not in the interests of the teacher so as to give 
the teacher a right to be heard before such consent 
is given, but in the interest of the education 
authoirty so as to prevent instruction, for which 
they pay & are responsible, from being interfered 
with without their consent. 

An agreement between the managers of a non- 
provided school & a teacher provided that the 
agreement might. be determined by either party 
by three months’ previous notice to the other 
party, & that, where such notice by the managers 
required the consent of the education authority, 
confirmation by such authority should be sufficient. 
The managers duly gave the teacher notice deter- 
mining the agreement. Although the grounds of 
the dismissal were not stated, it was admitted that 
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no misconduct was alleged & that the dismissal 
was not on the grounds connected with the giving 
of religious instruction. The teacher commence 
the action to restrain the apps. abe from proceed- 
ing until the consent of the education authority 
had been obtained & she had been heard in 
her own defence. Subsequently the education 
authority confirmed the dismissal :—Held: neither 
under her agreement nor under the above Act had 
eee any such right to be heard.— BLANCHARD v. 

UNLOP, (1917} 1 Ch. 165; 85 L. J. Ch. 7013 115 
L. T. 467; 815.P.9, 15 LG. R. 25, C. A. 
elnnotations -—Conasd., Martin vr. Eccles Corpn., (1919) 1 Ch. 

387. Refd, Hanson r. Radcliffe U. C., [1922] 2 Ch. 490. 

49. -——. -}|-— HARRIES tr. CRAWFURD, No. 
45, ante. 


B. Liability for Negligence. 

50. Negligence of teacher—Injury to pupil.|— 
PItf. was a scholar in a voluntary school, & deft., 
as vicar of the parish, was a trustee of the school, 
& a member of the committee of managenent. 
Pitf. was injured by the fall of a blackboard which 
was being used by a pupil teacher, who was in 
charge of the class in which pitf. was. The 
schoolmistress was appointed by the committee 
of management, but) neither they nor deft. had 
any control over the way in which the school was 
managed beyond the power of dismissing the 
mistress subject to an appeal by her to the bishop 
of the diocese :—Held : the mere fact. of the fall 
of the board was not evidence of negligence on the 
part of the mistress or the pupil teacher; & if 
there had been negligence on the part of cither of 





them deft. would not have been liable.—CRIsv v, ° 


THOMAS (1890), 63: L. T. 7503 55 J. P. 261, C. A, 
‘ -~-—.|]-- BAXTER v. BARKER (10903), 
Times. Nov. 313, C. A. 

52. Negligence of managers —Injury to teacher.] 
—-Pitf., the head master of a non-provided school, 
sued the managers of the school for damayes for 
sersonal injury occasioned by the bursting of a 
viler, The defective condition of the boiler had 
been pointed out to some of the managers by plitf., 
but not to all those who were managers at the date 
of the accident. The managers relied on Kduca- 
tion Act, 1902 (c. 42), 8. 7, s-s. 1 (d), & further 
contended that plitf., accepted the risk, & that. as 
he knew of the defective condition of the boiler 





ee ere 





a ae ee ee 


he was debarred from recovering :— Held ¢ (1) the | 
managers were liable to keep the school-house in - 
repair, whether required to do so by the focal ; 


education authority or not; (2) the managers 
were not. a legal body with succession, & so notice 
given to the managers at one time would not 
uperate as against managers subsequently ap- 
pointed; but (3) each manager had been guilty 
of negligence on appointment. in not ascertaining 
& remedying the defect in the heating apparatus ; 
(4) pitf. was not negligent & did not voluntarily 
incur the risk.-~ABBOTT r. IsHAM (1020), 90 
L. J. K. B. 309; 124 L. T. 7343 85 J. P. 303 37 
T.L.K.73 18 LG. R. TI. 
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Liability of schoolmasters & teachers.]—Sce 
Part XVII., Sect. 10. 

Liability of local education authority.)]—Sec 
Part IT., Sect. 2, sub-sect. 4. 





Sect. 5.—SCHOOL FEES AND CONTRIBUTIONS. 


See 1921 Act (c. 51), s. 37. 

53. Education authority cannot insist on fees 
or contribution—As condition of receiving child 
into school—From parent.|—-(iatesHEAD UNION 
v. DURHAM Country CouNCLL, No. 7, ante. 

5 From board of guardians 
maintaining child.|-—-GATRSHEAD UNION v. DuR- 
HAM CouNTY COUNCIL, No. 7, ante. 





weer sae 


OR ee. TD 


Sic. U.—-TRANSFERS AND CLOSING OF 
SCHOOLS, 


See 1921 Act (c. 51), ss. 38-40, & Sched, LY. 

Application of endowments.|—Sre Sect. 7, posal. 

55. Transfer of non-provided school—-Must be 
in accordance with trust deed—Consent to transfer. 
—-NATIONAL SUCIETY v0. LONDON Sciloon BoArp, 
A.-C. v. ENGLisn, No. 40, ante. 

Objections to.}|—See 1921 Act (c. 51), Sched. 1V. 
Pt. 1. (7). 


en an oe 


Sict. 7.—ENDOWMENTS OF NON-PROVIDED 
SCHOOLS. 


See 1021 Act (ec. 51), 5. 41. 

56. Application of endowments--On transfer 
of school to local authority—-Advancement of 
learning --Not for general purposes of school.|— 
Semble: in settling a scheme for the regulation of 
the funds of a charity school on its transfer to a 
school board, care should be taken to provide that 
the funds shall be applied for the advancement of 
learning, in the school, as for instance by establish- 
ing exhibitions or scholarships, & not. for tho 
general purposes of the school, which would have 
the effect of a grant in aid of the local rates.— 
Re PoPLAR & BLACKWALL Free Scuoon (1878), 
8 Oh. DD. 543; 30 LT. S83 42 J. iP. 6783 26 
W. WR. 827. 

57. ---- --—-- Endowment in discretion of 
trustee --If school ‘‘ materially altered.’’|—LBy a 
scheme approved in 1852 for appropriating the 


‘increased revenues of a charity estate founded for 


ee eee 


the benefit of the peor of the parish, the trustecs 
were directed to pay £00 a year in aid of the 
expenses of a school in W., or of any other school 
which might be established ip its stead, provided 
that no sum should be paid to a school becoming 


i the property of any exclusive denomination or 
' geet, or excluding by its regulations the children 


rea :- -.4s fe (3) Befd. Baker rc. Jamex, (1921) 2 K. i. 


woe ee al 





of any class or denomination of persons. If the 
school should mot at any time fall within the 
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0. School feea— Non-resident pupils. | 
—As pltf. & his children had their 
Permanent & principal place of resi- 
dence in the school district of defta., 
they were not to be arded a# non- 
resident, although pltf. neither paid 
nor was liable to pay a school tax equal 
to the average school tax pag by the 
actual tax-payers of the district; &, 
therefore, defts. had no right to insist 
gli pole of « fee aa a condition of the 
children being allowed ty altend the 


school.——-INKHTER U. MINITONKA SCHOOL | 


DISTRICT TRUSTEES (1912), 22 W. 1. it. 
57; 6D.L. R575 2 W. OW. HR 2105; 
98 Man, L. RR. 447.—OAN. 


p. --—- Liability of parent — Nehice 
of withdrawal.}-—in 1911 two school 
boards were amalgamated under Act 
45 of 1995 & the boards so amalgamate 
closed up the old schools & opened a 
new #echeul to which appit., who was a 
member of the board, sent his children. 
The ons of the old schedl 
required a quarter’s notice to be given 


before children wore removed from 
school, but the now board had not 
adopted any regulation to the same 
effect. Durlnug the first quarter applt. 
rocelved an account for feos on which 
was printed an intimation that «a 
quarter's notices of withdrawal was 
required, but ut. the end of the quarter 
he withdrew hbs children without 
giving auch notice :--Jield : applt. was 
iable to pay a quarter's feen in lien 
of notice. -—-VeVLen 7 3 MOLUrRNO 
ScHoon Bosky (1912), C. BP. DD. 519.-—-- 
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Sect. 7.—Hndowments of non-provided schools. Part 
V. Sect. 1: Sub-sects.1 & 2. Sects. 2 & 3.) 


or 


description of school, should ‘‘ become 
materially altered in discipline, numbers or other 
circumstances,”’ then the endowment was, in the 
discretion of the trustee, to be applied ‘ for 
educational purposes amongst other schools of a 
similar character” in the parish. The managers 
transferred the school, & ‘‘ so far as they lawfully 
could,” the endowment to the School Board for 
London, the latter undertaking the management, 
«& in consideration of the endowment agreeing to 
pay the then master of the school a pension of 
£100 a year :~- Held: the school had not by its 
transfer been ‘“ materially altered’ within the 
meaning of the scheme, & the School Board were 
cntitled to the £90 a ycar.—-LONDON SCHOOI. 
Boakp v. FAULCONER (1878), 8 Ch. D. 5713 48 
L. J. Ch. 413 38 L. IT. 6865; 42 J. P. 692; 26 
W. RR. 652. 





58. ---— — -— Without transfer of endow- | 


ment.|— Jte "TAY Lon, (1915) W. N. 74. 

59. Whether consent of 
sioners necessary—Action for account against 
official trustees by local authority-—Transfer of 
income for benefit of local authority—-Subsequent 
transfer of corpus to official trustees.|—- The build- 
ings & the income of the endowments of a national 


Charity Commis- . 


EDUCATION. 


school were Icased by the managers to a school 
board, under the powers given by Elementary 
Education Act, 1870 (c. 75), s. 23, for a term of 
years. At a subsequent date the then trustec of 
| the endowments transferred them to the Charity 
Comrs., & defts., as official trustees of charitable 
trusts, received the income arising from the funds. 
The school board brought an action against defts. 
to recover the sums 80 received by them & for an 
inquiry as to the trust funds :—Held: the claim 
| of pltfs. was under the trusts affecting the endow- 
| ments & not a relicf sought adversely to a charity, 
| & they were not entitled to bring the action 
; without the consent of the Charity Comrs., under 
| Charitable Trusts Act, 1853 (c. 137), 8s. 17.— 
| LLANBADARNFAWR SCHOOL BOARD 1. CHARITABLE 
| Funps (OFFIcIAL TRUSTEES), (1901j 1 K. B. 430 ; 
| 70 1. J. K. B. 307; 84 L. T. 311; 49 W. R. 363, 
1 C. A. 
; rey nea’ further, Cuariries, Vol. VIIL., 
| p. 303, Nos. 2156 ef seq. 
/ 60. Whether gifts over effective—School taken 
by local authority under statutory powers.|—/e 
SCHOOLS TRUSTEES, [1878] 


: ORCHARD STREET 
W.N. 211. 

; On Education Act, 1902 (c. 42), coming 

| into operation. |—See CHARITIES, Vol. VIIL., p. 324, 

Nos. 1067-1070. 





Part V.-School Attendance. 


Sicr. 1.— DUTY OF PARENT. 
SUB-skCT. 1.—IN GENERAL. 

See 1021 Act (ce. 51), #. 42. ; 

61. Duty to educate child—-In absence of 
reasonable excuse.|— (1) The duty of a parent 
under Elementary Hducation Act, 1876 (c. 79), 
8. 4, fo cause his child to receive efficient elementary 
education is an absolute duty, unless the parent 
can show one of the Peau hatte excuses specified 
in sect. JL; & where the parent. habitually & 


, every person who is liable to maintain, or has the 
, actual custody of any child,” did not affect the 
primary liability of the parent, if there was onc, 
«& resp. ought to have been convicted.—LONDON 
ScHOOL Boakp v. JACKSON (1881), 7 Q. B.D. 502 ; 
50 L. J. M. (. 134; 45 J. P. 750; 30 W. R. 47, 
D. ©, 
Blind, deaf, defective & epileptic children.] —Sce 
Part V1., post. 


without such ‘ reasonable excuse,” though with- . 


out personal default, neglects to provide such 
instruction, the ct. of summary jurisdiction ought 
to make an attendance order under sect. 1). 

(2) ‘The truancy of the child is not. such ‘' reason- 
able excuse.’—-LONDON COUNTY COUNCIL — tr. 
LkARN (1000), 78 LJ. K. B. ois 100 L. T. 438 ; 
a a PP. 211; 26 T LL. R. 30833 7 LL. G. RR. 32, 

an OF 

62. Child in custody of mother—-Husband at 
sea.|-—The mother of a child having its actual 
custody & control is liable for neglecting to cause 
the child to attend school while her husband is 
ut sea, Whether or not he is the father of the child. 
— LANCE t. BURNET? (1880), 45 J. 2b. 54, D.C. 


63. Child in custody of relations—Liability of ' 


parent.|—esp. was summoned for non-compliance 
with an order under Elementary Education Act, 
1876 (c. 70), 8. 11, to educate a child of which she 
was the parent. 
resp., but with a relative, & the magistrate on that 

round refueed to convict :-- Held: Elementary 
éducation Act, 1870 (¢. 75), 5. 3, which declared 
that the term parent should include * guardian & 
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PART V. SECT. 1, SUB-SECT 1. 
qQ. AMfennonites — Statidory juriadic- | 


Aug. 13, 1873 


The child was not. residing with . 


community of Mennonites referred to 
in the order in council (Dom.) 
Above Act, sect. 22, ° 


SuB-sECrT, 2.— PROCEEDINGS FOR ENFORCING. 
Sce 1921 Act (c. 51), ss. 48-45. 

64. School attendance order—Irregular attend- 
ance— Habitual neglect of parent—Proceedings for 
penalty not applicable.|—A child above five years 
of age did not attend school, & the school board 
- officer sumn.oned the parent under a bye-law, & 
' required a magistrate to order the parent under a 
penalty to cause the child to attend school. At 
the hearing it being proved that the parent 
habitually neglected to send the child to school :—- 
' Held: Elementary Education Act, 1816 (c. 79), 
' s. 11, applied, & the remedy was not to proceed 
for a penalty under the bye-law, but to order the 
child to attend some certified efficient school.— 
' Re Murpnuy (1877), 2 Q. B.D. 397; 461. J. M,C. 
19033 25 W. BR. 53630 sub nom. LONDON SCHOOL 
Boarp v. Mvrpny, 36 L. T. 608 3% sub nom. R. cv. 
Briver, Re MURPHY, il J. P. 693, D.C. 
annotations ~—Conad. Saunders ve. Richardson (1831), 7 

Q. B. D. 388. Refd. London School Board vr. Wright 
(1884), 60 L. T. 606. 


65. Tepe 


weerees sor are 





Proceedings under ultra 
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PART V. SECT. 1, SUB-SECT. 2. 
r. School attendance order — Form 





tion of provincial legislature.}—Schoul | gives jurisdiction — in ucational . of order.}—Justices in making an 
Attendance Act, 1916, Man. is bind- matters to the provincial legislature | attendance order under Irish Education 
ing on a Mennonite who came into | alone-—R.  ¢. ILDERBRAND, RK. tt. Act, 1892, 8.4 (1), must specify therein 
Manitoba in or about 1874 with his | 3W. W. RR. 286.— | the “ regular manner ”’ which the 


parents, who were nicmbers of tbe ; 


DOERKBON, (1919) 
CAN. 


ohild is to attend the schvol.—-GrekNa- 
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vires bye-law.]-—MorcaN v. Heycock (1880), 44 


J. P. Jo. 199, D. C. 
Fault of child.]|—LONDON 


County Councin v. HEARN, No. 61, ate. 

67. ——— Child eligible for full time employ- 
ment.}—Any child between five & thirteen may be 
made by attendance order to attend school, but 
as no children between thirteen & fourteen are 
now prohibited from being taken into full time 
employment, there is no power to + iy for an 
attendance order against such chi d between 
thirteen & fourteen unless such child is a vagabond 
as described in Elementary Education Act, 1876 
(c. 79), 8. 11 (2).—--SAUNDERS ¢. CRAWFORD (1882), 
9Q. B.D. 612; 511. 3. Q. B. 4603 46 1. IT. 420 ; 
40J. P. 344, D.C. 

Annotation :—--N.F, Winyard ¢. Toogood, Hance r. Fortuum 

(1852), 10 Q. BL OTD, 208. 

68. -—— -—-—.] —An attendance order was 
applied for, under KMlementary Education Act, 
187s (c. 70), 8. 11, in respect of two children aged 
nine & thirteen years respectively. Neither of 
the children were in any employment, nor attend- 
ing any school, nor had either of them obtained 
any certificate under sect. 5 of above Act :—Held: 
the words "any child who is under this Act pro- 
hibited from being taken into full time employ- 
ment" applied to any child prohibited from being 
taken into employment by sect. 5, &, therefore, 
an attendance order could be made in respect of 
each child.—- WINYARD vr. Toouoob, HANCK 2. 
Fortxum (1882), 10 Q. B.D. 2183 52 1. J. Me ©. 
he 48 b.T. 2205 470. BP. 825; 31 W. RR. 270, 

Pan OP 

69. - - Made on father of child- Not en- 
forceable against mother. After father’s death.| -- 
An attendance order, made on the father of a 
child under Elementary Education Act, 1876 
(c. 79), s. 11, cannot, on the death of the father, 
be enforced against the mother, under sect. 12 of 
that Act. —-IIANCE ov. FAnUIURST (1882), 51 
LJ. M,C. 1395 47 0. B58, 1 C. 

70. -- - Selection of school Duty of local 
authority to name school -—In absence of parent’s 





| 


selection.:—In the absence of selection by a parent, ; 


it is the duty of a local authority to name some 
public elementary school willing to receive a child 
In respect of whom an attendance order is sought, 
from justices under Elementary Education Act, 
1876 (c. 79), 8. 11.-—THOMPSON v. Rosk (1S91), 61 
1. J. M,C. 26; 651. T. x51 3 565. Po 1885 40 
W. R155; 8M LL. Re. 4, DC. 

71. -- Equipment of school inefficient 
Magistrate may order attendance elsewhere. ’ 
Applit. was summoned for neglecting to provide 
efficient clementary instruction for a child. 
Evidence was given that the child was attending 
a private school where there was only one room 
which was contiguous to a factory, & that the 
general equipment was not efficient. It was also 
proved that the child was not being provided with 
efficient clementary instruction at the school in 

uestion. The magistrate found that applit., as 
the parent of the child, had habitually & without 
reasonable excuse neglected to provide efficient 
vlementary instruction, & he e an order that 
-he child should attend another school : -—Held : 
aven although the evidence as to the building & 
2quipment of the school which the child was 


| 
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attending was irrelevant, the magistrate was | 
justified in making the order in question. —SHIERS , 





sa t. Mcrruy, (1914) 2 L. R 59.— 
s. Whether notice necessary.}—When 
. child has been duly entered in the 


school register an a pupil no notice 
is required before taking prooceedsi1ugs 
for non-attendance.—-AMALI v0. RUSSELL 
(1906), 26N. Z. L. R. 195.—N.Z,. 
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1 STEVENSON (1911), 105 L. T. 522; 753. P. 441; 


9 L. G. R. 1137, D. C. 

72. ——- Form of order—Evidence need not 
appear.|—Tho cducation authority of the county 
borough of O. obtained an order against the parent 
of a defective child requiring him to send the child 
to a specified school until it attained the age of 
sixteen yeara. Tho parent disobeyed the order & 
sent the child, at the age of fourteen, to work in 
a mill. Upon an information being preferred 
against the parent for non-compliance with the 
order, it was urged on his behalf: that there was 
nothing in the order to show that the child had 
been found to be defective in intellect.; that the 
child had regularly attended school as roquired 
by the Education Acts until it; had attained the 
age of fourteen years; that the child was living 
apart from its parent & outside the jurisdiction of 
the ct.; & that the offence was of so trifling a 
nature that the parent ought not to be convicted. 
The justices were of opinion that the contentions 
of the parent were well founded & dismissed the 
information :-—Held : (1) the order for attendance 
at school need not show upon the face of it the 
evidence upon which it had been made; (2) as 
the order had been regularly made, the only 
question which the justices had to decide was 
whether the order had or had not been obeyed ; 
(3) since there had been a wilful disobedience of 
the order, the justices were not entitled to treat 
it as a trivial offence of such a character as to dis- 
miss it under Probation of Offenders Act, 1907 
(ce. 17), 8. 1. --ReENNIE ov. BOARDMAN (1914), 1H 
LT. 7135 785. P. 4205 12 0. G. R. 1008, DO. 

----— In respect of blind, deaf, defective & 
epileptic children.| -See Part VI., post. 


—e 0 ee 


Stcr, 2.--BYE-LAWS. 
See 1921 Act, ss. 46-18. 
In respect of employment of children & young 
persons.|-—-See Part LX., pos. 
73. Proceedings against parent —Irregular at- 
tendance of child. -Bye-law ultra vires.| --Monmaan 
vr. Hevcoocnk (1880), 180. P. Jo. 1, 2). OW 


ee a 


Secr, 3.- REASONABLE EXCUSE FOR NON. 
ATTENDANCE. 

See W921 Act (e. 1), 8. 40. 

74 General rule.| ‘l'o send a child tao school 
without the fee where fees are payable 5 to send 
aw child to the wrong sehool; to send a child to 
school who is known to be verminous s in each of 
these cases, this has been held not to be a complete 
& efficient performance of the duty of the parent 
(Avory, J.). -—-Fox v. Burgess, No. 104, post. 

75. What constitutes reasonable excuse—Child 
playing truant.}—-(1) A bye-law made under 
Klementary Education Acts, 1870 (c. 75), 1876 
(c. 79), 1880 (c. 23), provided that, ‘ The parent 
of every child of not less than five nor more than 
thirteen years of age, shall cause such child to 
attend school, unless there be a reasonable excuse 
for non-attendance. 

(2) Any of the following reasons shall be a 
reasonable excuse, namely: (a) That the child 
is under efficient instruction in some other manner ; 

PART V. SECT. 3. 
| 784. What constitutes 


exouse—Chtild playing truant-—Quealiw 
of fact.}---A fathor was prosecuted for 


= eee 
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Sect. 3.—Reasonable excuse for non-attendance.] 


(b) that the child has been prevented from attend- 
ing school by sickness or an unavoidable cause ; 
(c) that there is no public elementary school open 
which the child can attend within two miles. 

(3) From May 18 to Sept. 23 resp., an engine- 
driver caused, his child to be sent daily from home 
in time to arrive at school when it opened. He 
did not receive any notice that the child had not 
duly attended, except on two occasions. On both 
occasions resp.’s wife corrected the child. Never- 
theless it often failed to attend school. At the 
hearing of an information, which charged that 
resp. on & ever since May 18 had neglected the 
bye-law in not causing this child to attend school, 
the justices found that he had done all that could 
reasonably be expected of him to secure the 
attendance of the child at school, & had reasonable 
grounds for believing, & did believe, the child was 
duly attending school, & had, therefore, a ‘‘ reason- 
able excuse’? for not causing the child to attend 
school :—Held ;: there might be other “‘ reasonable 
excuses’ within the meaning of the bye-law 
besides the three reasons therein specified, & the 
justices were right.—-BELPER SCHOOL ATTENDANCE 
COMMITTEE v. BAILEY (1882), 9 Q. B. D. 259; 51 
L.J.M.C. 91; 465. P. 438, D.C. 

Annotations :—-As to (2) Distd. Howctt ». Thompson (1889), 
58 I. J. M.C. 60. ned. Kt. ». West Riding of Yorkshire 
JJ., hep. Broadbent, (1910) 2 K. B. 192. fd. Marshall 
”. Graham, Bell ve. Graham, [1907] 2 K. B. 112. 48 to (3) 
Refd. lL. C. C. v. Hearn (190%:, 7 1. G. R. $12. 

76. --—-- -—(1) Ky Elementary Educa- 
tion Act, 1876 (c. 79), 8. 12, where an “ attendance 
order,”? made under sect. 11 of that Act, is not 
complied with without any ‘‘ reasonable excuse ”’ 
within the Act, a ct. of summary jurisdiction may 
order the child to be sent to an industrial school. 

(2) The reasonable excuse referred to must be 
one of those described in sect. 11—namely—that 
there is not within two miles from the residence of 
such child any public elementary school which the 
child can attend, or that the absence of the child 
from school has been caused by sickness or any 
unavoidable cause. 

(3) The parent of a child on whom an attendance 
order has been served under sect. 11 gave as an 
excuse that he had used every endeavour, short. 
of taking the child to the school, to insure its 
regular attendance, but that the child had played 
truant against his wish :—Held: the failure to 
comply with the attendance order was without 
any “ reasonable excuse"? within the Act, & the 
magistrate had therefore jurisdiction to order the 
child to be sent to an industrial school.—-ITEwetrr 
vw. THOMPSON (1880), 58 lL. J. M. C. 60; 
268; 58/7. P.103; 5 T. L. R. 246, D.C. 
Annotations -—- Aa to (2) Refd. Marshall r. Graham, Bell t. 

Graham, [1907] 2 KR. B. 112. 48 te (3) Folld. Lc. Ce. 

Hearn (1909), 78 L. J. K. B. 414. 

T1. —— ——.] — LONDON 
vy. LIKARN, No. 61, ante. 

78. -—— Child in tb Helping to 
support poor family—Child with some elementary 
education.|—-A school board made a bye-law under 
Elementary Education Act, 1870 (c. 75), s. 74, pro- 
Viding that ‘‘tho parent of every child of not 
less than five nor more than thirteen years of 
age shall cause such child to attend school, unless 
there be a reasonable excuse for non-attendance,’”’ 
& that “any of the following reasons shall be a 
reasonable excuse, namely, that the child is under 
efiicient instruction in some other manner ; that the 
failure without reasonable excuse to 


rovide efficient snag & education 
for his son, who was in tho habit of 





County CouNciL 


vo L. T. : justices were the judges of whether a particular 


EDUCATION. 


child has been prevented from attending school by 
sickness or any unavoidable cause; that there is 
no public elementary school open, which the child 
could attend, within two miles from the residence 
of such child.”” Where it was shown that non- 
attendance was caused by the child, a girl aged 
twelve, with fair elementary instruction, having 
been in respectable employment, earning wages, 
which she gave to her parents, who were poor, 
industrious, & respectable people, & applied them 
to the support of their other children, whom other- 
wise, from no fault of the parents, they would have 
been unable sufficiently to euppor :—Held: these 
facts constituted n ‘‘ reasonable excuse ’’ for non- 
attendance.— LONDON SCHOOL BoaRD v. DUGGAN 
(1884), 13 Q. B. D. 176; 53 L. J. M. C. 10435 48 
J.P. 742; 32 W. R. 768, D.C. 


Annotations :-—Consd. R. v. West Riding of Yorkshire JJ., 


Ex p. Broadbent, [1910] 2 K. B. 192. - Marshall r. 





ra , Bell ». Graham, [1907] 2 K. B. 112; L. C. C. r. 
Hearn (1909), 7 L. G. R. 312; Neave v. Hills (1919), 121 
L. T. 225. 

79. Child in beneficial employment —- 


What is beneficial employment—Nursing.|—Bye- 
laws were made by a local education authority 
under Elementary Education Act, 1870 (c. 75), 
8. 74, as amended by Education Acts, 1876 to 1902, 
by one of which it was provided that ‘* The parent 
of every child of not less than five nor more than 
fourteen years of age shall cause such child to 
attend school] unless there be a reasonable excuse 
for non-attendance.’” By another bye-law it was 
rovided that ‘‘A child between thirteen & 
ourteen years of age shown to the satisfaction of 
the local authority to be beneficially employed 
shall not be required to attend school ”’ if certain 
other conditions were complied with. By the 
direction of the local education authority a com- 
plaint) was preferred before justices against a 
arent for unlawfully committing a breach of the 
boclaws by not causing his daughter, a child 
between five & fourteen years of age, to attend 
school. Before the justices the parent stated in 
substance that he had kept the girl, who had 
attained the age of thirteen years & a half, at 
home owing to sickness in his family in order that 
she might help in nursing. The justices dismissed 
the complaint upon the ground that the prose- 
cution had not proved that the child was not 
bencticially employed, & that if she were employed 
in nursing the sick it was beneficial employment. 
On appeal to a Div. Ct. :—Held:; the decision of 
the justices was wrong upon the ground that the 
onus was on the parent of proving affirmatively 
that the child was beneficially employed, & under 
the byc-laws the education authority & not the 


: occupation was or was not a beneficial employ- 


- oe 


a 


int 
the 


ment, & in giving their decision upon that 
the justices had usurped the function o 
education authority. 

They (the justices] will not be entitled to say 
generally that nursing is a reasonable excuse 
(LORD ALVERSTONE, C.J.).—HCLLOWAY v. CROW, 
f1911] 1K. B. 636; 80 L. J. K. B. 153; 104 L. T. 
73; 753. P.77; 277. L. R. 140; 9L. G. R. 
89, D.C 

80. ——— Child refused admission—Parent aware 
that child would not be admitted—-Non-payment 
of fees.}—A nt who, under an order by a ct. 
of chee pat d farisdiction that his child shall attend 
a board school, & that he do see that the order is 


“@ 


complied with, causes the child to attend school, 


playing truant :—ZHeld: the question 
to what oonstitu reasonable 
excuse was a question of fact & not 


ted 


of law.—GILLizs wv. QUIGLEY (1905), 
| S F. (Ct. of Justiclary).—SCoT. 
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but without the school fees, & without having 
applied to the guardians under Elementary 
Education Act, 1870 (c. 75), for payment of such 
fees, or to the school board under sect. 17 of that 
Act. for a remission of them, is liable ta be con- 


victed under Elementary Education Act, 1876 | 


' that he had no ‘* reasonable excuse 
have been 


. 
1 


(c. 79), 8. 12, for non-compliance with the order. — | 
SAUNDERS v. RICHARDSON (1881), 7 Q. B.D. 3883 | 


50 I. J. M. Cc. 137 3 45) TI. T. 31s 45 A P. 782 : 

29 W. R. 800, D.C. 

Annotalions :-—Apprvd. Londen School Board ve. Wright 
(1884), 12 Q. B.D. 578. nsd. London School Boanl 
eo. Wood (1585), 15 Q. B.D, 415. Apld. Bunt ¢. Kent, 
1914) 1K. 2B. 2073) Fox v. Burgess, $1922) 1 K. B. 625. 

d. Joney v. Rowland (1899), 63 J. bP. 4543 Walker v. 

Cummings (1012), "07 LP. sud. 

81. 
Boarp ¢«. Wriantr (188t), 12 Q. B.D. 5783 538 
L. J. Q. B. 266; 50 L. T. 606; 48 J. PL Ast; 
32 W. R. 577, CA. 

Annotations :-—Consd. London School Board v, Wood (1885), 
aa B.D. 415; Walker ». Cummings (1912), 107 1. T. 


Ax to school fees & contributions see, now, 
To2t Act (ec. Sf)o8. 875 Part TV., Seet. 5, ante. 

82, ---— Failure to send child to 
selected school.}-—Under the bye-laws of the 
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‘ to receive alii instruction jin cooker 
attend a cookery centre at. a school at I. 


—— | — LONDON SCHOOL | 


S. School Board, the parent of every child not, 


less than five or more than thirteen 
age shall cause such child to attend school 
unless there shall be a reasonable exeuse for non- 
attendance. The child of applt. was ten years of 
age, & had up to May, 1898, attended at St. (i. 


school, but had then been refused admission. ‘The 
Kducation Department had confirmed the action 
of the managers in refusing admission. Since 
then applt. had & still declined to send the child 
to any other school than St. G. School. He had 
had notice of the managers’ refusal, & was informed 


ears of : d 
authority :-—Held : 


~ 


by the S. School Board that. he must send his | 


child to another school, & the board had men- 
tioned to him certain schools within two miles 
that would receive the child. On several occasions 
appit. sent the child, between May & Sept., to the 
doors of St. G. School, but it was always refused 
admission :-—Held: the offering did not. 
stitute an attendance, & no reasonable exeuse for 
the non-attendance had been proved. -- JoNEr 1. 
ROWLAND (1899), 80 L. T. 630 5 63 5. PL 4585 19 
Cox, (1. C. 315, D.C. 


as 


83. ---—- -- : - 
exempt from compulsory attendance at. school 
sent the child to school in such a verminous con- 
dition that the child was refused admission to the 
school, & it had been refused admission on previous 
occasions for the same reason. 
capable of remedy by means within the reach of 
the parent & might have been easily cured. Upon 
an information against the parent for not ° causing 
the child to attend school,” the justices were of 
opinion that the parent had used some means but 
not the best to cleanse the child & that its condition 
could have been cured, but they were also of 
opinion that the condition of the child would not 
have prevented it from receiving instruction, & 
they held that the refusal to admit the child was 
& “reasonable excuse’ for non-attendance, & 
they dismissed the information:—Held: the 
parent having knowingly sent the child to school 
in such a condition that admission would be re- 
t. ——~— Efficient 

Held: uut 

Getes atl Soeur on 


rder were made by : 
instructiun to be 


Cone, 


Its condition was : 
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fused had not “ caused the child to attend school ”’ 


within the meaning of the bye-laws ba Spee he 


convicted.- WALKER _ v. CUMMINGS 
(1912), 107 1. T. 804; 7 J.P. 875; 28 T. L. R. 


' 442; 10 L. G. RB. 7283 23 Cox, C. C. 157, D. C. 
84. ——— Failure to attend special class 





in another school.|—The Board of Education's 
code of regulations for public elementary schools 
for 1912 provides for annual parliamentary grants 
to be given for special instruction in_ certain 
specitied subjects, including cookery, which may 
be taught at centres to scholars from more than 
one school. Resp.'s daughter, aged cleven years, 
who ordinarily attended a public elementary 
school at. L.. bad been selected by the loval educa: 
tion authorit-y with other scholars from that ce 
which 
was within two & a half miles of the child’s resi- 
dence. On a day when, as resp. knew, the child 
was required to attend the cookery centre at FF. 
school, resp. seat. the child to L. school, where she 
was refused admittance. Resp. was charged with 
having on the day in question unlawfully neglectad 
& omitted to cause his child to attend school 
contrary to a bye-law of the local education 
the attendance of the child 
at the FB. school for the purpose of reeciving in- 
struction in cookery was compulsory & resp. had 
committed a breach of the bye-law.-——BUNT v. 


School, which was a voluntary & public elementary | Kinr, [1014] 1K. B. 207; 88 1. J. K. B. 343 5 


104. T. 723 78 J.P. 3883 80° T. Le. 773° 12 
L. Gi. R345 28 Cox, CG. C. 750, D.C. 

85. ---- Attending church service --- Ascension 
Day.|-—Ascension Day is a “day exclusively set 
apart for religious observance " by the Church of 
England within Klementary Kducation Act, 1870 
(c. 75), ss. 7 & 74. A member of that Church 
desired to send his child to church on that day, & 
withdrew it from school for that purpose :---/feld : 
(1) he was entitled to the protection of those sects. 
froin, prosecution under a bye-law which directed 
him to cause his child to attend schoul 5) (2) those 
facts constituted a “ reasonable excuse’? under 
that. aay for withdrawing the child from school 
in order to attend one service, ——-MARSIALI v 
GvAnAM, Bennorv. Grawam, [1907] 2 K. B. 1123 
70. 0. K. BB. 6903 U7 1. 1.525 71 BP. 2703 


Annotation: — Refd. Waiker vr. Cummings (1912), 107 DL. 7. 26 T. 1. 2. 4353 51 Sol. Jo. 4125 6 1. CG. 1. T38 3 
3s (21 Cox, GC. C. 460, D.C. 
Child in verminous con- ' 


dition.}—The parent of a child which was not | 


oe - Change of school Irregular attend- 
ance after transfer.) - Resp. was summoned under 
KMementary Education Act, 1876 (c. 79), 8. 32, 
for failing to comply with an attendance order by 
which his child was ordered to attend a certain 
school. Since the date of the attendance order 
the child had been withdrawn from the school 
mentioned in the order, & had been entered at 


‘another public elementary school of the local 


t 
\ 


instruction.}-—~- alleging that his clild was under 

efficient & regular inatruction could | 
rescribing the ‘ not. be convicted of neglecting 
ven, @ parent ; such child to attend a state school.— 


education authority, but had only attended 29 
times in five weeks out of 46 timer that the school 
was open:—Held: no reasonable excuse within 
sect. J2 of the above Act had been shown for non- 
compliance with the attendance order as the child 
was not attending the other school at which she 
had been entered so as to constitute a reasonable 
excuse.---IsLE of Wicur County CoONCI£ 9, 
HoLLanp (1909), 101 1. T. 8613; 73 J. P. 507; 
71. G. KH. 1182. 

87. EfMicient instruction—At home.]— 
At the hearing of a summons taken out under 


ee eee 
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FLEMING v. GREENE, [1907] V. L. RR. 
394.—AUS. 


to cause 
Wa a Tnspectir’s § crrlificae 
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Sect. 3.—Reasonable excuse for 
Sect. 4. I art VI e 
Sect, 1.] 


Elementary Education Act, 1876 (c. 79), s. 12, 
for non-compliance with an attendance order :— 
Held: the parent was entitled to call witnesses 
for the purpose of showing that he was providing 
efficient clementary instruction for the child at 
home, inasmuch as the meaning of the expression 
‘‘ reasonable excuse ’’ in sect. 12 of that Act was 
not. confined to the two reasons mentioned in 
sect. 11 as being a reasonable excuse but included 
the reason mentioned in Elementary Education 
Act, 1870 (c. 75), s. 74, namely, that the child 
was under efficient instruction in some other 
manner.—Rh. v. West RIDING OF YORKSHIRE JJ., 
ha p. BroapBentr, [1910] 2 K. B. 192; 70 
lL. J. K. 3B. 7313 aub nom. R. vo. Moris, Erc., 
West Rpina JJ., Hap. BROADBENT, 102 1. I’. 
$14; 743. P. 271; 26. 1. R. 4193 8 LG. R. 
777, 1). C. 
Annotation :-- -Retd. Holloway v. Crow (1910), 9. G. R. 89. 
88. ---—- --—— By private teacher---Efficiency 
question for magistrates.|-—By a bye-law made 
under Hlementary Kducation Act, 1870 (e. 75), 
8. 74, as amended by Education Acts, 1876 to 
1902, it was provided ‘‘ that the parent of every 
child of not Jess than five years or more than 
fourteen shall cause such child to attend school 
unless there be aw reasonable excuse for non- 
attendance,” & that the following reason should 
be a reasonable excuse, nm mely, © that the child 
is under efficient instruction in) some other 
manner.”* An information was laid charging a 
parent with having unlawfully & without. reason- 


non-attendance. 
Secis. 1,2 &3. Part VII. 


EDUCATION. 


| of twelve years of age, failed after due notice to 


meee ee ee ee ee oe ee 


able excuse neglected & omitted to cause his . 


child to attend school as required by the bye-law. 
"The parent had arranged with a lady for the educa- 
tion of the child, & the justices found as aw fact 
that. the education the child was receiving was 
eMicient’ & dismissed the information upon that 
ground :-- Held: the justices had jurisdiction to 
decide that. the education the child was receiving 
was efficient. without deciding that it) was as 


cause the child to attend a public elementary 
school. Applt. was an agricultural labourer 
earning 38s. a week & had a wife & seven children, 
of whom the eldest was fourteen years of age & 
earning 148. a week. The second child, which 
was the child in question, was kept at home to 
look after the younger children during the mother's 
absence at work. <Applt. had to pay 2s. 6d. a 
week for rent & £3 for food & clothing for himself 
& his family. On an information against applt. 
for failing to cause the second child to attend 
school without reasonable excuse, the justices 
held that the facts did not constitute a reasonable 
excuse & convicted him :—/J/eld: the justices 
could not be said to have gone wrong in law, & 
the conviction must be affirmed.—-NEAVE v. HILLS 
(1919), 121 lL. T. 225; 83 J. P. 2173 171. G. KR. 
485, D.C. 

91. ——— Verminous condition of children at 
school—Admissibility of judicial evidence.| — 
Applt., who was the matron & proprietress of a 
children’s home containing a number of children, 
& was the lawful guardian of the children, was 
summoned fur not sending certain of the children 
to school in breach of a bye-law providing that 
any of the following excuses should be a reason- 
able excuse; that the child was under efficient 
instruction in some other manner, & that the 
child had been prevented from attending school 
by sickness or any unavoidable cause. Applt. 
stated that she did not send the children to the 
school because there had been two cases of ring- 
worm at the school, & she tendered the evidence 
of a doctor to show the alleged dirty & verminous 
condition of children at) the school, but = the 


| justices refused to accept such evidence & con- 


efficient as he would have received at a public | 


elementary school. -- BEVAN v. SHears, [19LE] 2 
K. B. 986; 80 1. J. 1K. B. 1825; 105 LT. 795; 
eee PoA7s83 27 TLR. Us OL. GR. 1066, D.C. 
nearest road What constitutes a ‘‘ road ’’.|-—A 
bye-law of a local education authority provided 
that. it should be a reasonable excuse for a child's 


not. attending school if there was no elementary | 


school within three miles, measured ‘ according 
to the nearest. road,’ from the child's residence. 
The route from a child's residence to a school 
consisted in part. of a cart track which passed 
through a field fomning part of a farm in the 
occupation of the child's father, & which con- 
stituted the approach to the house from the high- 
way. The distance from the house to the school 
by this route was less than three miles :—Held : 
the word © read” in the bye-law was not contined 
to roads of any particular class & included a cart 
track of the above description, & the child was, 
therefore, not excused from attending the school.— 


707; 108 L. T. O74; 76 J. 

7583 23 Cox, (. C. 4b, D.C. 
90. Child looking after younger children 

at home.|——Appit., who was the father of a child 


csaratial,}--School Attendance Act 


313; 10 L. G. KR. 








Pom nt mle 
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liable to penalty if * in the opinion of , Held: 


victed applit.:—Held: the evidence ought to 
have been admitted, & the case must be remitted 
to the justices to hear the evidence & to determine 
whether there was a reasonable excuse for non- 
attendance.-- SyMes vr. Brown (1913), 100 L. T. 
232; 770. PP. 3453 29 TL. R.4735 LE LG. RR. 
LIT) s 283 Cox, GC. C. 519, D.C. 

92. ----— Refusal of local authority to readmit 


‘ child—- For non-compliance with directions — 


Directions ultra vires.; —An information was pre- 


‘ferred by applt.,. a school attendance officer, 
— No school within three miles---By |; 


against resp. for that he habitually & without. 


‘ reasonable excuse neglected to provide efficient 


a ee 


elementary education for his daughter, a child of 
school age. She had suffered from ringworm, & 
having recovered was sent by resp. to school with 
w certificate from = resp.’s own doctor, a duly 
qualified medical practitioner. She was refused 
admission on the ground that under art. 53 of the 
Code, the local education authority had directed 
that no children who had been suffering from 
disease should be readmitted if the school medical 
officer was not satisfied that such children could 


: attend school without: risk to themselves or others. 


They had further directed the school medical 


‘ ofticer not to be satisfied in cases df skin diseases 
- until the child had attended the clinic of a der- 


matologist 


employed by the local education 


: authority & had been pronounced fit to return to 
Hares ¢. CURTIN, [1913] 2 K.B. 328; 82.1.5. K.B. | 


school by him.  KHesp. was willing that the derma- 
tologist should examine the child, either at home 


’ or at school, but would not consent to her attend- 


{ 
1 


t 


ee ee eta ee ee ee ee eee rm ee a 8 nt ee ee te oe, 


ing a clinic established for children with infectious 
skin diseases as he considered there was risk of 





ee a 


..» the child is under efficient. in- | tLe inspector justified conviction.—R. 
enacta that a parent, cto, shall not be | struction at home or else : 3 


the non-existence of ' 
n echool napector, as certified in writing | certificate by reason of its refusal by § 304.—CAN 


where " :— | 


(BRooks) ct. ULMER 
the 


(1923) 1 W. WW. E 
' 2: 19 Alta. L. R. 12 


- (1923), 14. LR. 


Part VII.—Hiauer EpucatIoNn. 


re-infection. The local authority insisted on 
attendance at the clinic, & refused to readmit the 
child to school. After six months they took out 
this summons on which the justices refused to 
make an attendance order :—Held: the justices 
were right & the directions given to the school 
medical officer not to be satisfied except by the 
certificate of a particular dermatologist: went. far 
beyond anything contemplated by the Code, & 
there was abundant evidence on which the justices 
could find that resp. had reasonable excuse.--- 
Bowren ro Hopuson (1023), 03 1. J. Ke OB. 76; 
130 1. T. 2073 875. PL. 1863 40M LR. Sts 6S 
ao Jo. 187; 211. GG. R. 7783 27 Cox, CO. C. 551, 
an OF 


en eee 
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03. Whether confined to statutory excuses.}— 


BELPER ScHoor ATTENDANCE OOMMITTEE  v. 
BatLEY, No. 75, ante. 
94. -- —.)—Hewerr rv. Tompson, No. 76, 
atte. 
95. -——.|-— LONDON CouNtTY COUNCIL 
TleARN, No. OL, aarle. 
_—-.) -Ro ov. West Ripina oF YoORK- 


SHIRE O., Bax p. BroapBent, No. &7, ante. 
Employment of children & young persons.| —Sce 
Part. IN., pos! 


a a eee 


Sicr. 4.—CHILDREN IN CANAL BOATS. 
Nee 1921 Act, 6. OO, 


Part VI—Blind, Deaf, Defective and Epileptic Children. 


Sect. 1.-IN GENERAL. 

See 1921 Act (ec. OD). ss. OD O69. 

97. Contribution by board of guardians.) -—A 
deaf child was boarded out & educated by the 
education authority at a certified school & the 
father agreed to contribute Is. a week towards 
the expenses. The father died, leaving the child 
without any means of support, & there was no 
relation who was legally liable to maintain the 
child. The child's place of settlement was in S. 
The education authority claimed that the guardians 
of the S. Union were liable, under Elementary. 
Education (Blind & Deaf Children) Act, 1893 
(c. 42). 8. 9 (1), to contribute towards the expenses 
of the maintenance & education of the child sinee 
the death of the father, as being “ liable to main- 
tain’ the child &, therefore, the parent within 
the sect., inasmuch as, if the child became charge- 
able, they would be bound to support) him: - 
Held: the fact that. if the child became charyge- 
able, the guardians of the union would be bound 
to support: him did not make them =‘ tiable to 
Inaintain “him, &. therefore, they were not the 
* parent ” of the child within the sect. & were not 
liable to contribute towards the expenses. 
SOUTHWARK UNION ». LONDON CoUNTY COUNCIL, 
{1910} 2 K.B. 5593 791. J. K. iB. $265 102 0. 7. 
4475 745.P. 25035 8 LG. R. 586, D.C. 

----—, See, now, 1921 Act (¢. 51), 8. 127. 

Duty of parent.'-—Sve 1921 Act (ce. 51), as. 51 69. 

Duty of education authority., See 1921 Act (ce. 
ol). ss. 51-60, 


FS eee ee 


1 
1 
' 


' (c. 2), 4. 6, 
‘such certificate are not clisputed. 
Wer p. FPrrzaera.p (1013), 100 bE. T. 8715 770. 2B. 


BLIND AND DEAF CHILDREN, 
52, 61-69. 


e ang 


Serer. 2. 
See 1920 Act (ce. 51), a8. 1 


Scr. 3. - DEFECTIVE AND EPILEPTIC 
CHILDREN. 


See 1921 Act, ss. 53-08. 

Nee, also, Mental Deficiency Act, 1013 (c. 28). 

See, also, LUNATICN, 

98. Who are--Magistrate bound by medical 
certificate—No discretion to examine child — 
Unless certificate disputed.} --When an information 
is laid against © parent or guardian for neglecting 
to cause a child who is asserted to be mentally 
deficient. or epileptic to attend school, the 
magistrate, or the justices, before whom the 
information is heard is not entitled to examine 
the child & to form an opinion of his own as to its 
mental condition, but is bound by the medical 
certificate which is produced in accordance with 
Education (Administrative Provisions) Act, 1900 
mrticularly when the facts stated in 
‘Rv. De Grey, 


' 465 24 Cox, CC. 647, 


- | —Ser, now, 121 Act (e. 51), 5. 45 (4). 
99. School attendance order Non-compliance 
by parent -Duty of magistrates.) -Itinnin vv, 
BOARDMAN, No. 72, anle, 


Part VIl—Higher Education. 


Sect. 1.-—IN GENERAL. 

See 1921 Act (c. 51), ss. 70-74. 

100. Provision out of rates.|--It is not within 
the power of a school board to expend moncy 
raised by local rate upon any education ot her than 
elementary.—R. v. COCKERTON, [1901] 1 K. B. 
726; 70L. J. K. B. 4415 65 5. P. 435; 49 W. Kt. 
433; 17 T. L. R. 402 3 sub nom. R. v. COCKERTON, 
Ez p. HAMILTON, 84 L. T. 488, C. A. 
sfnnolations :-—Folld. Dyer cr. London School Board, (1902) 


tceedetietedal beset meee dat oY 
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PART VI. SECT. 3. the care, etc 
w. Provision for care of--iWho are 
ents or guardians.}—Held: Under 
ental Deficiency & Lunacy (Sentland) ° 

Act, 1913, 8. 2 (1), (1) providing for . 


of fuod, lodgti 


rn.» of 
ch Idren dues nut i 
ng 
*parenta or guardians’ include 4 
parish council which is maintaining 
defective pauper children; 


mentally defective 
ae the provision 


2Ch. 76%. Mentd. Batson sr. London School Board (1903), 
673.3457; HBuntr. Kent (1973), 110. T. 72. 


101, ——- .}---It not being within the powers 
of a school board to expend mien? raised by local 
ratc upon any education other than elementary, 
the London School Board was restrained by 
injunction from expending moneys arising from 
the loca] rates of the metropolis in the erection of 
« building ax a ‘ pupil-teacher centre,” that is, 
a school for providing pupil teachers with an 


us ee ene weve se er ne 


soct, does not transfer from such a 
marish counci]) te the school buard 
the duty of providing food, lodging & 
clothing for such children.—-GLasnow 
ScnooL BoaARD ©. GLASUOW Panean 
CoUNCIL, (1916) 8. C. 26.—8COT, 


clothing; (2) 


(3) the ' 
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Sect 1.—In general. Sects. 2 & 3. Part VIII. 
Sects. 1,2 &3. Part 1X.] 


education beyond what was strictly elementary.— 
DYER v. LONDON SCHOOL BOARD, [1902] 2 Ch. 768 3 
12L. J. Ch. 10; 87 L. T. 225; StLW. RR. 345 18 
TT. L. R. 804, C. A. 


Annotation :--—Refd. Batson v. London School Board (1903), 
67 J. P. 457. 


.]—Sce, now, 1921 Act (c. 53), s. 70. 





EDUCATION. 


Sect. 2.—CONTINUATION SCHOOLS. 
Se 1921 Act, ss. 75-79. 


Sect. 3.—SCIENCE AND ART SCHOOLS. 


See Board of Education Act, 1899 (c. 33), 
8.2 (1); 1921 Act (c. 51), 8. 73. 


Part Vill—Health and Well-Being of Scholars. 


Srcr. 1.—IN GENERAL. 

See 1921 Act (c. 51), 5s. $6-89. 

102. Overcrowding in day school-— Nuisance — 
Order to inspect—Public Health Act, 1875 (c. 55).] 
—Resp. was a mistress of a high school for girls 
where no boarders were received. A complaint 
having been received as to the over-crowding of the 
class-rooms, resp. refused to allow the inspector to 
enter. An application was made to the justices 
for an order under seet. 102 of the above Act, 
requiring resp. to admit the inspector to the school, 
& in support of such application a complaint on 
oath was made by the inspector. An order was 
made by the justices. Resp. appealed to quarter 
sessions, Who were of opinion that the scholars 
attending the school were not. “ inmates"? within 
sect. 91 (5) of the Act, & that applts. had not 
alleged the existence of any nuisance within the 
Act, or shown reasonable grounds for suspecting 
such a nuisance, & quashed the order of the 
justices :—Held: (1) “ house’ in sect. 91 (5) of 
the Act include a day school, & “ inmates ”’ 
include scholars; (2) where an application is 
made to a justice under sect. 102 of the Act for 
an order to enter premises where a nuisance is 
alleged to oxist, the justice, although he has not 
to decide the fact. of the existence of such a nuisance, 
may consider whether there are reasonable 
grounds for such suspicion, & receive evidence for 
that purpose ; (3) if an order is made the form of 
the order should state that. it is in reference to a 
particular subject-matter. —WIMBLEDON URBAN 
Disrricr Councit v. HAsTiInas (1902), 87 L. T. 
118; O67 J.P. 45. 

Annotation :-—-Aa to (2) Apld. Consett U. C. °. Crawford, 

[1903] 2K, 1. LBs. 

103. Cleansing of verminous children —— Service 
of notice-—Local Act./-~ -By Liverpool Corporation 
Act, 1218 (c. Ixxxi.), #8. 35, if a child is found 
attending a public elementary school in a foul & 
filthy condition, the medical officer of health is 
authorised to serve a notice in writing upon the 
parent. or guardian or other person having charge 
of the child requiring that. the child shall have 
its person & ita clothing properly cleansed within 
24 hours of the service of the notice, & if the 
cleansing is not carried out by the parent or 
guardian, the medical officer of health may have 
the child cleansed. If after the child has been 
thus cleansed the parent or guardian allows it to 
get into a conditjon requiring a repetition of 
cleansing, he or she shall be liable to a penalty. 
The notice in writing is deemed to be properly 
served by giving it to the person to whom it is 
addressed, or by leaving it for such person with 
some inmate of his residence. A notice in accard- 


1) sees tee oe 
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ance with the above sect., requiring that a certain 
child should be cleansed, was left at the residence 
of resp., D., addressed to him, & was taken in by 
the child who was the subject of the complaint, 
& who was, at the time, the only person in resp.’s 
place of residence :—Held : it was no objection to 
the service that the child referred to in the notice 
was the inmate who actually received the notice, 
& for the purpose of calculating the 24 hours 
required between the service of the notice & the 
time of cleansing, the period of 24 hours began to 
run from the time of the service upon the child 
at resp.’s residence. — Horr v. DEVANEY (1914), 
W1L. T. 571; 7 J.P. 343; 12 L. G. R. 1286 ; 
24 Cox, CG. C. 393. 

104. ——- Refusal of child to submit to medical 
examination -—Responsibility of parent.}—(1) Chil- 
dren Act, 1908 (c. 67), s. 122, empowers a local 
education authority to direct their medical officer 
to examine in any public elementary school the 
person & clothing of any child attending the school, 
with a view to the cleansing of verminous children. 
Applt.’s daughter, aged twelve years, ordinarily 
attended a public elementary school in the borough 
of H. On three successive occasions, acting 
under the instructions or guidance of applt., she 
refused to submit to the medical examination 
directed by the local education authority in accord- 
ance with the above sect. She was accordingly 
reported to the education authority, & they ex- 
cluded her from the school for persistent insub- 
ordination, informing applt. of their resolution. 
Applt. subsequently sent her to the school, but 
she was refused admittance. He was then charged 
with having unlawfully & without reasonable cause 
failed to comply with an attendance order pre- 
viously made by the borough justices & was con- 
victed by them :—Held: applt. had not taken 
reasonable steps to comply with the order & was 
rightly convicted. 

(2) Sect. 122 of the Act. imports an obligation 
upon the child to submit to the examination 
therein directed, & if a child, acting under the 
instructions or guidance of its father, refuses to 
submit, the father becomes responsible for the 
refusal. 

(3) Observations as to reasonable excuse for non- 
attendance (see No. 74, ante).—Fox v. BURGESS, 
{1922} 1 K. B. 623; 91L. J. K. B. 265; 126 L. T. 
525; 86 J. P. 66; 38'T. L. R. 289; 66 Sol. Jo. 
335 3; 20 L. Gi. R. 277 3; 27 Cox, C. C. 162. 

—~—.]— See, now, 1921 Act (c. 51), s. 87. 

105. Conveyance of children to school—Failure 
to provide attendant — Negligence.) — SHRIMPTON 
v. HERTFORDSHIRE COUNTY COUNCIL, No. 19, 
ante. 


PART VIII. SECT. 1 by the vincial Board of Health conflict with Truancy Act (Alta.), 8. 3- 
: : a which providesthat “...nopupilshall —CLowrEs ¢. EDMONTON OOL 
a. Paccination—Regulationsa issued be admitted to any achool ees & BoaRpD {1915) 32 W. L. R. 733: 9 
by Provincial Board Bs Fi pecan tly until he produces evidence of sucoeesful W. W. 379: D. L. R. 449; 9 
isda” arson he 68 of C) ere vistions vaccination,” is wires the Pro- | Alta. L. R. 106.—CAN. 
ivsued under Public Health Act (Alta.),  vincial Board of Health as being in ' 


Part IX.-—-EMpPLOYMENT OF CHILDREN AND YOUNG PERSONS. 571 


Secr. 2.—MEDICAL INSPECTION AND TREAT- | operation—Liability of local authority.) -—— DAViS 
MENT. | v. LONDON CounTY COUNCIL, No. 24, ante. 


See 1921 Act. (c. 51), ss. 80, 81. 


mie ovleation. of parent a. To consent to | —————— 
operation on child.]—R. rv. De Crespiany, Ex p. | 
CARTER (1912), Tien, May 21. : Sect. 3.—PROVISION OF MEALS. 


107. Negligence of medical officer performing See 1921 Act (c. 61), 88. 82-85. 


a ee 


Part IX——Employment of Children and Young Persons. 


See, generally, 1921 Act. (c. 51), ss. 90-108. _ attendance at school :—Z/eld : notwithstanding the 

See, also, Education Act, 1918 (c. 39), 8. Lb; absence of any such ee in the bye-laws, such 
Factory & Workshop Act, 1901 (ec. 22); Factories; | @ child might lawfully be employed in a factory on 
INFANTS. half time, inasmuch i ee & veeee rte 

108. Right of t te—— | 1901 (c. 22), a. 68 by making provision for the 
tee Hg on spreat, Suthers te Peale ae compulsory education of half-timers, necessarily 
Act, 1867 (c. 146), s. Li, every child *‘ employed onan pare Heid meme EE My NOK ‘. 
in a workshop shall attend school for at least ten O08 oe Lt XK as bon eran’: | Ni | =O ‘ . 
hours in every week.” By Elementary Education | 345 ! 50 Sol Jo. 543: , i G he. 803.” ne 
Act, 1870 (c. 75), 8. 74, every school board may are ee ee 1 & awe ot dim: local 
make bye-laws. The school board for B. by its ieee a vt Ee Se rh aa ee a ts 
bye-laws directed that. the parents of every child | Cducation aut sett ys ‘iNclio he Daca pea 
should cause him to attend a school during the mentary a a4 (Nc a dear ae _ Act, 
whole time it should be open for instruction, | 1899 i at eae “Vstri ‘t pee y dine foe re 
but that nothing in the bye-laws should have any pare \ wit a oe aot bs yeh ae — f ne 
effect in so far as it might be contrary to anything | tot# hipaa a epee schoo attendance Pa ab 
contained in any Act. for regulating the education | Child, ee t i en & aac a > te 
of children employed in labour. Resp.’s child was | Who is to be employed in agriculture, though the 
employed in a workshop at B. & attended a schoo! child has not received a certifleate of educational 
pursuant. to sect. 14 of the former Act, but did | proficiency, is not aloctad by Klementary Kduca- 
not attend the school during the whole time it was’ | Yon Act, 1900 Fe sf )o ty: We TONE Us FARKIRE, 
open by the bye-laws : - Meld: the bye-laws were [1909] a K. Ls. : 1g ? 78 1. il K. B. a e 100 
not contrary to that. Act & were capable of being LT. 840; 73. PP. 105; 25 LR. ids 7 
enforced, & resp. had committed a breach of them. I. Gi. 1. Add. 


—~BuryY v. CHERRYHOLM (1876), 1 Ix. 2. 457; 85 112,-—-  - | -- One of the bye-laws of o 
L. T. 403; 413. 2.21, D.C. local education wuthorif{y providing that ‘a 


child under fourteen, shall not. be employed on 

109. —--- --.—- Application of Factory Acts-] | ,chool days except between 5 pam. & 6.30 p.m.” 

—(1) A school board is not entitled to enforce the | jy neither adfra vires nor unreasonable, & & person 

provisions of its bye-laws with regard to the hours | yi, employs such a child to deliver milk between 

of attendance of children at school, in the case of | ¢ aim. & am. on a school day contravenes it.-— 
children employed in factories who are attending ; : | 


, ; ray pe) Fe 2 3: y 
eee elementary schools pursuant to Factory eae: ae. “4 baa oR noe sean, hee 
cts. e e ry de ° ° ° 


- ee |— See, now, 1021 Act, 8. 90 (1) (ii). 
(2) Elementary Education Acts do not control | al wag 


ate 4 ; 113. -.---- On report of medical officer —- Pro- 
the provisions of Factory Acts regulating the | duction of report before magistrates.| -- Pursuant. 
education of children employed in accordance with 


to Education Act, 1918 (c. 39), 6. 15 (1), a local 
those Acts.— MELLOR v. DENHAM (1879), 4Q. B.D). ! education authority passed a resolution which 


a tn rn a nn ee NE Se 


2415 480.3. M. CIs; 40 1. PT. 8955 45 J.P. ptated that they, being satisfied by a report of the 
$813 27 W. RR. 5055 subsequent proceedings, school medical oflicer that a certain child was being 
(1880), 5 Q. B.D. 167. employed in a manner prejudicial to his health & 

110. —--.)--(1) A sehool authority, physical development, thereby prohibited his 





acting under powers conferred by Elementary employment; & notice of the resolution was 
Education Acts, made bye-laws applicable to | rerved upon the employers of the child. At the 
children up to fourteen years of age. The bye- hearing by justices of an information at the in- 
laws contained a proviso that a child between stance of the authority against the employers for an 
twelve & fourteen years of age should not be alleged contravention of the Act in op eye 
required to attend school, if such child had received . the child contrary to the resolution, the Justices 
a certificate that it had reached the sixth standard ; required the authority to produce the report 
but they contained no provision giving total mentioned in the resolution or other evidence upon 
exemption from the obligation to attend school | which they had acted in passing the resolution, 
to a child between twelve & fourteen who had only but the authority refused to do so, & the justices 
obtained the certificate of previous due attendance thereupon dismissed the information. On a case 
at school referred to in Factory & Workshop stated by the justices :--~Held: the justices were 
Act, 1901 (c. 22), s. 71 :—Held: achild of thirteen entitled to require the authority to produce the 
years of age, who had obtained a certificate of report or other evidence upon which they had 
previous due attendance, but had not received relied, & on their failure to do so the justices had 
& certificate of having reached the sixth standard, rightly dismissed the information.—MARGERISON 
could not lawfully be employed in a factory on v. Hinp & Cu., (1922}1 K. B. 214; 91 LL. J. K. B, 
full time ; (2) the bye-laws contained no provision 160; 126L.T.249; 85 J.P.278; 38T. L. HR. 12; 
for partial exemption from the obligation to attend 66Sol. Jo.171; 191. G. R. 716; 27 Cox, O. C. 133, 
school in the case of a child of the age of twelve OD. C. 

who had received a certificate of previous due. 114. Employment by parent-—Child kept at 
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home for domestic purposes.]—Resp., in order to | commission of the offence has been proved ” the 


enable his wife to go out & earn money, kept his 
daughter, a child of the age of thirteen who was 
not exempted from schoo] attendance, at home 
to do the housework :—Held : he did not thereby 
employ the child for the purposes of gain so as to 
render himself liable to the penalty imposed by 

Elementary Education Act (c. 79), s. 6.—MATHER 

v. LAWRENCE, [1899] 1 Q. B. 1000; 68 L. J. Q. B. 

714; 80 L. T. 600; 63 J.P. 455; 47 W. R. 559; 

165 T. 1. BR. 347; 43 Sol. Jo. 4783 19 Cox, C. C. 

300, D.C. 

Annotations :-—Relfd. R. vr. Auntin (1906), 
Neave r. Hills (1919), 121 L. T. 225. 
115. Child doing light work—On medical 

advice.|—A father whose child of the age of 

thirteen was subject to fits. acting on medical 
advice, allowed such child to come into his work- 
shop when he pleased & do such work as he was 
minded & able to do. Ife never compelled the 
child to work or go into the workshop :—Held : 
the father had not taken the child into his employ- 

ment within Klementary Education Act, 1876 

(c. 70), 8. 47.—R. v. Austin, Ex p. LEAH (1906), 

061. T. 203; 715. P. 20; 51. G. R. 1265 21 

Cox, C. 6. 347, D ©. 

116. Employment by agent - - Responsibility of 
employer.|-—By  bye-law made under Employ- 
ment of Children Act, 1903 (ec. 45), 8. 3 (1), no child 
shall be employed between certain hours; & by 
sect. 6, sub-sect. 3, of the Act, “ where an employer 
is charged” with any offc ice under the Act. he 
shall be entitled wpon information laid by him to 
have the person whom he charges as the actual 
offender brought. before the ct., & if “ after the 


5 LG, Th. 126; 





ct. is satisfied that the employer had used due 
diligence to comply with the provisions of the Act, 
& that the other person had committed the offence 
in question without the employer’s knowledge, 
consent, or connivance, the other person shall be 
summarily convicted of the offence, & the employer 
shall be exempt from any fine. A vanman in the 
employment of resp., a baker. employed for his 
own convenience & benefit a child to deliver bread 
to resp.’s customers during hours forbidden by the 
bye-law. The child was actually engaged & his 
wages paid by the vanman, & his engagement was 
a voluntary & gratuitious act on the part of the 
vanman & formed no part of any arrangement, 
between him & resp. Resp. had no knowledge that. 
the child was so employed except during permitted 
hours. Resp. was charged with having unlawfully 
employed the child during prohibited hours con- 
trary to the bye-law :—Held: (1) the mere fact 
that resp. was charged with the offence did not, 
in the absence of any evidence of a contract of 
employment of the child during prohibited hours 
by or on behalf of resp., make it incumbent upon 
him, under sect. 6, sub-sect. 3, of the Act, in order 
to claim exemption from a fine, to charge the 
Vanman as the actual offender; (2) as there was 
no evidence of any unlawful employme:t of the 
child by resp., cither directly or by an agent 
purporting to employ the child on his behalf, no 
offence by resp. had been proved.-—ROBINSON vr. 
Hunn, (19107 1K. B.9fs 701. J. K. B. 189; 101 
LT.5733; 730. P5113 261T.L. R217; TG RR. 
1065, D.C. 
-—--,1--- See, now, 1921 Act (ce. ot), 8. OT (1). 


Part X.—Acquisition, Appropriation, and Alienation of Land. 


See 1921 Act (ce. 51), 88. 109-117, & Sched. 5. 

117. Compulsory acquisition of land — Remedies 
against local educational authority-—For lands 
injuriously mgs itioaeent sects. of Lands Clauses 
Act, 1845 (¢. 18), relating to the purchase of lands, 
are incorporated in Klementary Edueation Act, 
1870 (c. 75), for all purposes, & their application is 
not confined to cases where the relation of vendor 
& purchaser exists. 


Therefore, the remedy of a . 


person whose lands are injuriously affected by the. 


worka of the sehool board, but. no part of whose 
Jand is taken, is by proceeding for compensation 
under sect. 68 of the Former Act, & not by bill 
for an injunction.—CrLaRK +. JONDON ScHoon 


PART X. 

b. dequisition of land—-By = school 
a ee to frecholders. --- A 
board of school trustees cannot, under 
14 & 15 Vict. c. 48, & 16 Vict. ¢. 184, 
without any reference te the free- 
holders, select K purchase the aite for 
the achool house, & impose arate 
therefor.-—-ORR ¢. RANNKY (1855), 12 
U.c. R. 377.—-CAN. 

; Order om munici- 
pality to pay cuosft.}- The trustees of 
a echool sect. iu an incorporated village 


Cs] Orso rene te ee 


4C. RP. 418.---CA 


applied to tho village municipality vo 
La - aum requi for a school site ° 
() 


which they had contracted to purchase, | 
The municipality refused :—-Held: the 
trustees should first have given an 
order to the ee from whon they 
had 1 to) purchase, upon the 
treasurer of the nmunicipality.—-Re 
GALT SCHOOL TRUSTERS VILLAGE . 
or GALT (1356), 13 U. C. R. $11.—CAN, 


d. Liability of tmrn 


the board, 


contrac 


the 





, council to pay cost.}- “Phe conimunica- 
tion of a board of trustees to the town 
counell of a resolution of the board, 
that the chairman do authorise the 
secretary of the board to notify the 
town council to furnish the boand with 
a sum of money ee to pur- 
chase a site & crect. a school } 
not such compliance with 13 & 14 Vict. 
c. 48, as to rendor the council liable to 
be compelled to pay the amount. by 
mandamus, —- PORT 
TRUSTEES tv. ton Horr Town (1856), 


@.--- - Kepudialion of con- 
fract.}--A school trustee, by 
bought for the board 
Property for a school aite, & signed the 

with his own name only. 
The board during three years, unanl- 
mously recognised the purchase as 
their own, & paid three instalment: of 
purchase money. 
afterwanis clected, a majority of whom 


Boarn (1874), 9 Ch. App. 120; 43 1. 3. Ch. d2b: 

20 L. T. 903; 38 J.P. 1013; 22 W. RR. 358, L. C. 

& Il. J ie 

afnnotations ;—-Apld. Bedford rv. Dawson (1875), L. R. 20 
Bq. 353: Wigram e«. Fryer (1887), 36 Ch. D. 875 Kirby 

v. Marrnaite School Board, {1896) 1 Ch. 4373; Anderson 
re M.S. & L. Ry., Mos. & TL. Ry. rv. Anderson (1898), 
78 L. T. 2613 Barnard v. G. W. Ry. (1902), 86 L. T. 708. 
Refd. Swainston vr. Finn & Metropolitan Board of Works 
(ISS3), 48 L. 9. 634; Barlow vr. Ross (1890), 59 I. J.Q. B. 
183: Londen School Board t. Smith, (1895) W. ON. $7. 
118. ---— For interference with ease- 

ment.j|—lLONDON SciooL, Boarp v. SMTH, (PS) 

W.N. 37. 

slnnolation ;-—Apld. Barnard ¢. a. W. Ry. (1902), 86 L. T. 


7YN, 


nee oe 


determined to repudiate the purchase. 
In a suit against the boa by the 
purchaser :— Jicld :) purchaser was en- 
titled to indemnification in respect of 
remainder of the purchase money.— - 
SMITH ¢. BELLEVILLE SCHOOL TRUSTEES 
(186%), 16 tir. 130.—CAN, 


ade LS | pproral of achool 
electors. }— At two meetings of the duly- 
qualified electors of the school section, 
SCHOOL proposals to purchase a site, build 
MCHOOL . a schvol house, & borrow money there- 
for, were carried, upon which a bye- 
law was passed, authurising the iasuec 
of debentures to raise money for the 
above purposes :—Held: this was a 
sufficient submission to & approval of 
the proposal by the duly-qualified 
schoo the 
McCormick & TOWNSHIP OF COL- 
Se ee Soctn (181), 46 U. C. R. 65. 


1wUuKe Is 


Hore 


desire of 


clectors of section.—- 


P 


Trustees were gs. —— Power of town cor- 
poration ta aulhorise.}--On motion to 


Part X.—ACQUISITION, APPROPRIATION, AND ALIENATION OF LAND. 
' will pass the property conve ed, although that 





119. —— For breach of covenant.] — 
When a school board acquire land whether by 
agreement or compulsion, for the purposes of 
Elementary Education Act, 1870 (c. 75), 
purchase with notice of a restrictive covenant. to 


which the land was subject in the hands of the . 


vendor, the covenantee cannot maintain an action 

against. the school board for breach of covenant ; 

his only remedy is compensation under Lands 

Clauses Act, 1845 (c. 18).-—Kurny rv. HARROGATE 

ScHOOL Boanrp, [1896] 1 Ch. 4373; 66 1. J. Ch. 

376; T74L.T. 6: 600. P.18235 12 T. LR 175; 

40 Sol. Jo. 230, C. A. 

Annotations -—Consd. Anderson t. M.S. & L. Ry., M.S. & 
L. Ry. v. Anderson (i808), 78 L. Tl. 251; Long Baton 
Reereation Grounds Co. t. Mid. Ry., [1902] 2 K, B. 478. 
Refd. Metropolitan Water Board r, Solomon, (1908) 2 Ch. 
214. 


120. ---- - For compulsory acquisition 
ultra vires.|-~(1) A public body having powers for 
the compulsory acquisition of land cannot employ 
them to acquire land for a purpose whieh it is 
not legally competent to carry out & cannot. by 
proceeding under Lands Clauses Act, P&'o (c. 28), 


confer upon itself a right which it} would not 


otherwise possess. 
(2) A voluntary conveyance (to a publie body 


ee ree et ne ete os _— 


continue an injunction to restrain the 


& : 


us a corporation, all such 
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body was acting in breach of trust in applying 
its funds to the purchase. 

(3) Proceedings under Lands Clauses Act, 1845 
(c. 18), having been wlfra vires, the landlord is 
entitled to damages for injury done to the ee rty. 
—-BaTson ev. LONDON ScHoot Boarp (1903), 67 
J.P.457; 20 T. LR. 22; 21L.G. BR. 116. 

-j|—Sce Part XVII, Sect. 10, sub-sect. 5, 
&:, generally, COMPULSORY PURCHASE OF 





post; 
LAND. 

121. Conveyance of land to local education 
authority—Of county borough—Form of convey- 
ance.|-—/’ie LEEDS INSTITUTE OF SOIENCK, 
Anr o& Literature & LEEps Crry CouNcInL, 
No. 10, ante. 

122. Appropriation by local education authority 
---Of land for art gallery-——Sanction of court.|-—A 
testator, who died on Feb, 4, 1909, bequeathed to 
pitfs. his pictures upon trust that: (a) if within five 
years from his death there should be established 
in Gi. a free art gallery sufficiently extensive to 
admit the selected pictures, his trustees should 
give them absolutely; or (6) the trustees might 
pay £30,000 to be applied in or towards enlarging a 
gallery. Provided that if within a specified time 


‘avsum had been subscribed which with the £30,000 


property RATT @® CARLETON PLACK BOARD oF 


corporation of a town ino a judicial 
distriet from paying over to the high 
schoul of said town, & the said board 
from receiving the sum raised by bye- 
law of said town, for aequiring a site 
& erecting a high school thereon :--- 
Meld: the corporation were authorised 
to appoint a high achool board therefor, 
& to pass a bye-law for the erection of 
said school; & the consent of the 
licutenant-governor was not required, 
- DAWSON t. SACL STE. MAKE TOWN 
(1830), 18 O. KR. 556.---CAN. 

h.--~< Statutory powers.) — 
Held: under 1805 Act, «2 7, a. 24, the 
choice of the site for the school building 
Wan vested in the trustees, subject to 
the sanction of the inspector. 
MEISABE OMEISNER (L509), D2 NLS. a, 
Jlt.- CAN. 


eee 


k. —--- - - - Meeting of ratepayers. . 


--Punrer to hold a poll.) “By 1 dw, 


VIL, c. 30, 5. 34 (0), it is cnacted that. 


the trustees of every rural school 
section shall have power to select a 
site for w new school house, or to agree 
Upon a change of site for an existing 
echool house, & shall forthwith call 
a special meeting of the ratepayers of 
the section to consider the site selected 
by them:i- -dleld: there iss power to 
hold a poll at such mecting, &, that 
at such polling, persone entered on the 
assessipert roll an * farmers’ sons” 
are entitled to vote.— -McCFAKLANE t, 
GREENOCK SCHOOL TRUSTERN (1906), 
BOLL. KR. 220; 90. W. KK. 185.-- -CAN, 

l- = - - -— Redress agqainat.| -The 
only redress against a resolution of 
a bourd of echool comrs, deciding 
upon the purchase of a echool site, ds 
by appeal to the circuit ct., & the 
decision upon puch appeal ds final & 
in rea judicale between the yurties. -- 


Paqguin fr SCHOOL COMRe, (PULA), 
Q. KR. AT S.C. 2)a.--- CAN. 
~ eee -f- Le HK. conveyed 


m. 
land to the municipal couneil of the 
district of D.. on condition of their 
erecting within a year a school house 
thereon. The deed did not state that 
it was to be a model school house, but 
that waa the only school they could then 
establish. The land formed part of 
what was afterwards incorporated us 
the town by B. & subsequently the 
city of O., while the district: of D. 
became the county of C. 37 Vict. 
c. 28 (OU), empowered the public school 
board of the city to take possession of 
all public school property, & to hold, 


te me, ee ee mee Se ~_— 


wequired or given at. any time for public 
purposes in the city by any 
whatsoever,  Defts. took possession, 
claiming the land as) being vested in 
them under this Act, & pltfs. then 
brought — ejeetanent :--sleld : 
were entitled to recover. ~CARLETON 
COUNTY t OFrTAWA PuURLIC) SCHOOL 
Boanh (1875), 26 ¢. PP. 137. -CAN, 


n. ~ + Objection -Vatidity of.\-- 
The principal objection to Jand being 
taken for a school site was that it was 
anoorchard, but the facts showed that 
the owner had only, after the selection 
Wan firet spoken of, planted some Croes, 
Which, on the movement tuo take the 
Jand belay stopped, were suffered to 
die out; & these were renewed on u 
sUbScquent movement of the trustocs 
fo take possession: Jleld; this wap 
not sueh orchard as should prevent the 
trustees from appropriating the land 
for school purposes, JOHNRON 1, 
How skp SCHOOL TRUSTEES (1878), 26 
(ir. 201. -CAN, 

0. -~ + Conrvtelron for wrongful ac- 
quesition.} - A couvietion under sehool 
Act, Sask., §. 00, was quashed because 
()) it ntated that) the accused, © did 
proceed to acquire" w sehool site 
Whereas Che offenee under the Act wan 
for acquiring "oa school site in viela- 
thon of the Aet, & (2) because aceused 
did not" wequire "a nite but built on 
asite previously acquired. H.r. ALL: 
PRESS (1020), 1 WOW. 725. -CAN. 

p. Change of ste -Power uf county 
council -Canion of granunar achool with 
common sathoul.| -The power of a 
county counen to change the site of o 
grammar school is met lost by the 
union of the graummar sehool with « 
common school; though, if the new 
site is not also adopted by the means 
provided by law for the case of a common 
school, the change may render necessary 
the separation of the  sehools. - 
MaLcous vr. MALCOLM (1864), 15 Gr. 14; 
not folld, Morrarr rv. CARLETON PLACK, 
26 Gar. 500; distd. 5 A. Ki. 197.-—-CAN. 

q. Puwcraof Board of Khduca- 
fion.)--Held: the board of education 
formed by the union of high school & 
publie school trustees, had power to 
change the site for ascheol, & purchasc 
another Withouta bye-law ur resolution 
of the county council, or the approval 
of the lieutenant governor in council, 
& pltf. wae entitled to specific perform- 
ance of an agreement by the board to 
purchase land for such purpusre.---Mor- 


title | 


pitfs. - 


KpUCATION (1880), 5 A. 1. 17.--CAN. 

Pr. Meeting of rutepayera - 
Consent of nutjority neceasary.}- -Ueld ¢ 
no change of a school site should be 
made without the consent of the 
majority of ratopayors present atoa 
Rpecial mocting Ccallod for that purpose, 
& in the circumstances: the ee ie site 


— ee 


| had been ascertajnod & fixed by the first 


meeting, but. it was competont for the 
aKChool mooting fo change the site with 
the consent of the nocossary majority. 
> -WALLACE *. LOBKO SCHOOL TRUSTEES 
(1S86), 21 O. 1. O88; dist. Trust tens 
vw ARTHUL, 21 0. RR. 560.. CAN, 
sl - + Resolution must be 
specific.) -Where it. appeared that ata 
meoting of ratepayers, called, pursuant 
to 2... TANT, ©. 225, 8. 68, Lo pro- 
vide for a change of the school site, o 
resolution for that purpose, & alyo an 
amendment thereto, were submitted, 
both of which, in addition to the main 
question as to change of site, ombraced 
nations collateral thereto, the former 
Of which, was carried: -Melds the 
resolution was livalld. --MCCGUGAN 4, 
SoUriwo ip SCHoon TRus ties (1889) 
17.0. 1. $28. -CAN. : 
of 


t. se Approval mene 
council. -lsaue of certificate, | Pires 
of a sehool district took Proceed ges 
tonelect ow new school site, & the council 
Of the inanieipallty approved of a 
new site. No certificate of approval 
was asked for or issued.  Befory any 
eteps were Laken towards aequiring the 
site, procecdings for Lhe detormination 
Of a school site were again commonced 
& the muuicipal counell approved of the 
old bite. A certificate of approval was 
asked for &ansued : Meld: tho second 
proceedings were regular & the certifi. 
Catecof appro al was sulffedegys, authority 
te the trustees to proceed to croct the 
building on tho old nite. -CaumMan ov, 
NEWTON SCHOOL Disrisor No, 234 
(BOAKD or TRUSTEES), [192)) 
W. W. St. $475 61 DL. 1. 68. —CAN, 


a. - -- Arbitrators --- Binalit 
pe | ~-Two inevtings of critics 
decided against the selection of a new 
nite. Arbitrators wore then appointed 
& their award was to tho same offect, 
The truatecs called a third mooting, & 
the change wan thereat upproved o pen 
Held; the proccedings were invalid, —- 
WILLIAMS or. PLyMPTON SHOOL 
TRUsTHES (1855), 7. VY. 559; diated 
Wabnace v. Lone, 11 OU. 1. 648.~-CAN, 

b. --— = rm, f~ ‘Two dofta. 


=~ ee owe 
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would be sufficient ‘‘ to provide’’ a satisfactory 
gallery the fund should be paid over. (c) If his 
trustees should consider that a satisfactory gallery 
could ‘‘ be provided ’’ for the £30,000 without 
contributions it might be applied annie tte 
The residue was bequeathed to charities. e 
trustees asked that a provisional agreement be- 
tween them & the G. Corporation providing for 
the appropriation by the council, with the approval 
under Education (Administrative Provisions) Act, 
1909 (c. 29), 8. 5, of the Local Govt. Board, of certain 
Jand held by them for educational purposes as a 
site for the art gallery, the payment of £5,000 as 
its price, the income thereof to be applied for the 
maintenance of the gallery, the erection of the 
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gallery by the trustecs, & its maintenance by the 
council, might be sanctioned :—Held: (1) testator 
must in clauses (b) & (c) have contemplated that 
part of the £30,000 would be applied for main- 
tenance; (2) testator had provided for the 
necessary building & adequate maintenance & 
endowment, & therefore, the agreement providing 
for payment of £5,000 to the corpn., for the rest, 
of the fund to be expended in the erection, on the 
site proposed, of the building would be sanctioned. 
—Re SHIPLEY, MIDDLETON v. GATESHEAD CORPN, 
(1913), 77 J. P. 424. 

Erection of non-provided schools—On con- 
secrated ground—Permission by faculty.]—<Sce 


| BurtaL, Vol. VII., p. 553, Nos. 301-305. 


Part X|I.—Finance. 


See, generally, 121 Act (ec. 51), 58. 118-132, 
sched. 6; Kinance Act, 1907 (c. 13), 8. 173; Welsh 
Intermediate Education Act, 1889 (c. 40), 8. Y. 

See, also, LOCAL GOVERNMENT 3 REVENUE. 


123. Power to raise temporary loan.| —-A 
school board have not power, when the school 
fund proves insuflicient, to contract a temporary 
Joan for the purpose of meeting their current 
expenses until they can obtain money out of the 
rates.-- RR. vo. Keep (1880). 6 Q. B.D. 4833 40 
LJ. Q. B. 60035 42 1. T. 5; 44 75. P. 6333 28 
W. NR. 787, C. A. 

Annotations :— Apld. R.r. Locke, [1910]2 K.B. 201. Mentd. 


A.-G.0. L..C., PL90R) 1 Ch. 7815) Re Kingsbury Collierics 
& Moore's Contract, (1907) 2 Ch. 258. 


uvowed 3; the third pleaded the con- 
vening of a special mecting of the free- 
holders & householders of ao gchool | 


ome oe 


e. 
in case of 


wim ew 8 


QO. W. A. 28. --CAN. 
-~---,J-—-It 
a difference between the 


124. ‘‘ Capital expenditure ’’—-What  consti- 
tutes.|\—The expression ‘'‘ capital expenditure ”’ 
in Education Act, 1902 (c. 42), 5. 18, under which 
the county council are to charge a portion of any 
expenses incurred by them in respect of capital 
expenditure on account of the provision or im- 
provement of any public elementary school on the 
parish or parishes served by the school, refers to 
the nature of the objects on which the expenditure 
is incurred, & not to the source from which the 
money to meet the expenditure is obtained. 
Kxpenditure on such @ purpose as the provision 
of entirely new heating apparatus in a school is 
accordingly “ capital expenditure" within the 
clause, though defrayed out of current rates.— 


been erectod on a sito approved of by 
the proiwes authorities, an lojunction 


m Only - nould wat be granted restraining the 


section to procure a school site, when 
it was agreed to procure a plece of 
ground & erect. a school house thereon. 
Pitt. pleaded that before the said meet- 
ing, another meeting had been convened 
wecording to law, when a difference of 
opinion existed) between a majority 
of the freeholders & householders as to 
chousing a school site, & arbitrators 
wore appointed, who decided upon a 
certain alto; & defts. wrongfully put- 
“whased the site mentioned in their plea, 
& wrongfully distrained, ete. :---Jleld : 
the second meeting pleaded by defts, war 
w violation of the statute.—-RYLAND ¢. 
Kina (1862), 12 GC. BP. 108.-—--CAN, 

6. Mode of appoint- 
ment. }--Where a board of school 
trustees passed a resolution professing 
toudopta permanent site forthe school, 
& the resolution was confirmed at a 
xpodial meeting of the ratepayers, 
these procvedings were held not to 
prevonl a change of aito in a subscquent. 
year, Where school trustees selected 
a pew alte for the school house, & at a 
spocial moacting of the ratepayers those 
presont rejected the site so selectod & 
chose another, but neither party 
named an arbitrator:—Held: an 
arbitrator might be appointed by the 
ratepayers at a subsequent meet ing.— - 
MaLcoLm ©. MALCoLA (1868), 15 Gr. 13; 
not folid, MorFrat?Y t. CARLETON PLAce, 

dé. -—— Powers.) -— Under 
1 kdw. VIII, c. 39 (O), gs. 34, the 
arbitrators appointed in conscquence 
of a majority of the ratepayers at a 
special meeting differing, from the 
trustees, as to the suitability of the 
aite for a achoo) house selected by the 
trustees, can determine eanly whether 
or not the site xelocted by the trustees 
"i anuitable one; they have no power 
a 
Peace SeHooL SkerTion No. 26 (1903), 
22a. bk. T. 28; 


ae ee wen 





ecleet another site.---Ae SuomMBRra : 
G a), L. R. oad: 2 : 


trustees & a majority of the ratepayers 
at. a Kpecial meeting as to a school site 
selected by the trustees, that an arbn. 
ia to be had, under Public Schools Act. 
RS. C. 1807, 8. 31.— Re CARTWRIGHT 
PUBLIC ScHuooL TRUSTER & CART- 
WRIGHT (1903), 25 C. I. T. 216; 5 
QO. L. R. 699; 20. W. l. 340.—-CAN, 
{. -}— The roce- 
dure by arbn. provided for by Public 
Schools Act, R. SS. M., 8. 164, does not 
except from sect. 162 the provision 
therein making necessary the consent 
of two-thirds of the resident ratepayers 
to the romoval of au existing school- 
house.—-McDONALD ¢. EARL GRKY 
ScuooL Disraicr, (LYLS) LW. WwW. OR. 
L112; 38 DD. L. R. 474.-—CAN. 
- Reservation for school pur posea-— 
Effect of. |—A reservation for school pur- 
roses is Of such Character as Lo be. the Kube 
ject of dedication.---WYOMING CORPN, 
t. BRLL (1877), 24 Gr. 564.—CAN. 
h. -—-- ——— Crown Lands.}-The 
reservation of Crown lands for school 
purposes is an ‘ alienation "' within 


a ran ne ee 








tho moaning of Island Railway Act, . 


ISS84, c. 14, 8. 6.—A.-G. FOR BRITISH 
COLUMBIA t. ESQUIMALT & NANAIMO 
Ry. Co, (1912), 17 B.C. R. ; 4 
DL. R. 3387; BIW. L. R. 5495 8 
W. WW. R. 568.——CAN. 

k. Erection of arhool  housc—- 
Powers of school board.}—-The school 
board of a city, town or incorporated 
Vv has no authority to contract 
for the building of a school housc, 
until the necessary funds have been 
provided, under 54 Vict. c. 55, 8. 116, 
ut for one involving the expenditure of 
any greater sum than n so 
provided.—SuitrH or. ForT Wibliam 
ScHvoot Boarp (1893), 24 O. R. 366; 
conad. ERB ¢. DREADEN PUBLIC SCHOOL 
Boarb, 18 0. L. R. 295.—CAN. 

i. - sluthurity of Trustece—In- 
stenction.}—When a school-howe has 





trustees from paying to the contractors 
money which tho trustees have been 
uuthorised by the Local Govt. Board 
to borrow for that purpose or from 
burrowing, with authority, & paying 
over the additional money necessary 
to make up the amount payablo under 
the contract.---LAWRENCE tv. BEAVER 
SCHOOL DisatTkicr NO. 3808, [1918] 
3W. W. R. 608; 43D. L. R. 3183 I 
Sask. L. lt. 429.--CAN. 


PART XI. 


m. School district---Annual catinate 
—Duty of town council.}—Where an 
estimate of the sum required for school 
purposes for a certain year was sent to 
the town council by the trustees, & 


‘ the council recognised such estimate 


- the balance :-—Held: 


by paying a portion, & submitted to 
the ct. their reasons for refusing to pay 
they were pre- 


' cluded from objecting that the csti- 


' law 


n. 
' corporat 


mate was not laid before them as by 
required.——- BROCKVILLE SCHOOL 
TRUSTEES tv. BROCKVILLE TOWN (1552), 
ou. C. KR. 303.—CAN. 

-}+—-The Act in- 


the town of D. provided 
that the Town Council should have 
jurisdiction over the support & regula- 
tion of the public ools, regulating 
& collecting the ents, & that 
they should vote, asecas, colloct, receive, 
appropriate & pay whatever moneys 
were ulred for county assesanents, 
& should have within the town all the 
powers relating thereto vested in the 
Scesions, Grand J ary. School Meeting 
& Town Meeting. By another sect. it 
was enacted that, after the of 
the Act, the tuwn should set off 
into a raeparate school section, & should 
have the ex ture of all ratcs 
raised within ita limita for the schoola 
of the town, as aluo of all government 
& school grants for such sc la, which 
grants should be paid to the town :-— 








R. v. WRAITH, Le p. KENT Country CoUNCIL, 
(1907) 2 K. B. 756; 761. J. K. B. 881; 07 L. T. 
577; 71J.P. 447; 5L. G. R. 1001, D.C. 
——,]}—See, now, 1921 Act. (c. 51), 8. 122 (¢). 
Liability of parishes served by school 
—Elementary school.|—-K. vr. Wraitn, Ex p. KENT 


125. 





Country CounciL, No. 124, ante. 
126. 








lion Act, 1889 (c. 40). 


ae a wee eee eee ’ - 


Held: notwithstanding these ecnact- 
ments, the Town Council was bound to 
nasenss K& pay over to the County 
Treasurer its rateable proportion of 
the assessment of thirty cents per 
head.—-Re DARTMOUTH SCHOOL ASKERN- 
MENT (1878), 3 R. & CC. 147. —CAN. 

o. —-- --- -~Under the 
proper construction of Lo Edw. VII. 
ec. 39, a8. 650 (9) & 71 (1), which provide 
that the publie school trustees are tu 





oe mee - 


extimate of the cxpenses of the schools 
under their charge for the current. year, 
& that the council shall levy & collect 
upon the taxable property of the 
municipality such suns as may be 
required by the trustees, & shall pay 
the same to the treasurer of the public 
achoul board—the right of the school 
board in preparing their extimute, is 
to include therein everything that in 
their best Judgment may be needed 
to meet logitimate expenditure. The 
right & duty of the council is to examine 
the estimate so far ay to ascertain thiat 
itis for purposes infru vires of the school 
board. The council has no voice in the 
control or management of the affairs 
Which are committed by law to the 
xchoul board; its duty is to levy & 
collect & pay out, from time to time, 
a4 required, the moneyr shown by the 
estimate to be necessary for lawful 
school purposes.—He TORONTO PUBLIC 


Intermediate 
county council were the local education authorit y 
& also the governing body of an intermediate 
Kchool erected under Welsh Intermediate Educa- 
Further accommodation 
being required for that school, & there being no 
facilities for teaching subjects like laundry 
cookery to girls, & wood-carving & woodwork to ; 
boys, in eight schools, in four parishes adjacent. | 
to the place where the intermediate school was : 


SCHOOL BOARD & TORONTO Crry (1903), . 


22. L. T. 279: 4 O. da BR. 46850 1 
WU. W. KR. 443.---CAN. 


= ee 


Rural separate 


erent 2 


. eredit. of the fist rict, it, should 


Fi 101.) ~The High Ct. has power, in an. 


action brought by the trustees of the 
rural separate school section against 
the town corpn., to adjudge that taxes 
Jevied & collected froin ratepayers of 
deft. municipality, who gave tho 
required notice, shall be paid over to 
pitfx. for the support of the rural 
separate schoul.—SaANDWICH EABT (NO. 
1) ROMAN CATHOLIC SEPARATE SCHOOL 
TRUSTERS t. WALKERVILLE (1905), 10 
U.L. 1.214; 50. W. R. 211, 527.—CAN. 

q. —— County School 
Fund.j—Hrld: under 1903 Act, c. 6, 
8s. 7, the town of D. was liable to 
contribute proportionately towards the 
School Fund of the County of H.-- 
DARTMOUTIL TOWN vt. HaALiIFax COUNTY 
(1906), 37 S.C. R. 514.—CAN. 

r. --——.}-—Held : it wus 
the duty of a township council to 

aise $7,000 & pay the same to the 
school treasurer, or, to iasue debentures 
for this amount undcr a bye-law.— 
ite WEST NIssOURL CONTINUATION 
SCHOOL (1912), 21 O. W. RK. 5333 3 
U. W. N. 726; 25 0. L. KR. 550; 3 
Db. L. R. 195.—CAN. 

a. ——.}—-Where there 
is no deliberate intention on the part 
of a high achvol board to postpone the 
payment of debts incu in one year 
tu the next, but the obligation arises 
by reason of the insufficient estimate, 

















Part XI.—FINANCE. 


we oe 


floor. 
were 


school.| — A 


& ! sinking fund 


& money has had to be borrowed ta i 
pay tho necessary expenses for malin: | 


tulning the school, that moncy may be 
regarded during tho next year as a 


Kum required for the maintenance of | 


the sehool for the ensuing twelve 
months.--Re ATHENS High Scuo00L 
Boarp & Township or Rear or 
Yosar & EBEscovr (1013), 200 0, L. RR. 
360; 5 OO. W. N. 100.--CAN. 

~ eee No liahility to pay 


t.- - 
submit to the municipal council an | illegal debta of school. board.) --lleld : 


@ township council had no Jurisdiction 
tou pass a resolution guaranteeing the 
periment of all ilegal debts Jncurred 
y a achoo!l board in conneetion with 
litization. — MCFARLANK r. Kvra- 
GERALD (1913), 24 0. W. Ro 2kus 4 
O. W. N. 869 4 +) Dv. lL. ht. 629.-—-CAN. 
Qa. mm eee ee) THO offect of 
School Assessmont Ordinance, CG. O. 
¢. 105, x. 24, & of Municipal District 
Act, c. 49, 1018, as. 205 & 308, is that 
a nunleipality is able for the payment 
to the trustees of the sehool districts 
therein of the amounts covered by the 
trustees’ requisitions, but that to 
fudomnify itself against that Iability 
it can & maust collect: from the rate- 
payers of the districts the amount of the 
requisitions, making due allowance for 
hon-payment of the taxes. The 
accounts between the municipality & 
a school district arc open runniiag 
accounts, Which are never closed. If, 
at any time, there is a balance to ne 
nes 
utilised In mecting the next requisition, 
A school tax levy is dlegal when the 
municipality hax on hand to the eredit 
of the district funds inore than ample 


to meet the requinitions, ~ de Spntcn | 


Grove & HCnhoN ScHOOL Distraicr & 


About 240 elementary pupils 
in the four parishes attended tho school. 
secondary pupils used the whole of the first floor, & 
the elementary pupils used part of the ground 
Only the special subjects mentioned above 
taught to the elementary pupils ; 
provisions of the Day School Code were never 
complied with in the building in question. 
expense of erecting the building was met by a 
loan repayable by annual sums representing a 
: 
sought to levy, under Kducation Act, 1902 (c. 42), 
x. 18 (1) (8), & portion of that annual sum b 
means of a rate on the four parishes from which 


—— a ee a 
owe 2 ee een actin 


SPLAS SCHOOL DIstTHICT RURAL MUNt- | 


CIPALITY, (1019) 1 Wo. OW. OR. 45° 44 
J). l.. hi. 15:3.—-CAN. 
Ds aN ae eee - Public 


js - .] 
Schools Act, 8. 67 (0, declares the duty 
of the trustees of rural school districts 
to call on the municipal council to levy 
& collect by rate, sutas required for 
school purposes during the year, but 
regard must be paid to ss. 205 224 
dealing with the borrowing of money 
& creation of debt, & by which borrow- 
ing meuey for the purchase of a school 
site or the erection of a school-house 
or for other purposes mentioned ix 
restricted ta $5,000 if the bye-law hs 


» lothecorpn.: 


, 57E 


situated, the county council decided with thc 
approval of the Board of Education to erect nev. 
buildings for the intermediate school to be usec 
for both clementary & secondary school pt 


ht schools 
The 


from the ci 


the 
The 


interest. The county council 


— - ~ -— = - me Ot 


than to precure fer the sehool district 
through the proper channels the 
qnount of its annual demand & pay 
it overs -VONDA ROMAN CATILOLIOG 
SEPARATIC Scuoon Disriqer No, 18 
tv. Vonbpa Town, [P2i) 1 Wo WwW. OR. 
L110. -CAN. 

: - -~ Time for submission. } 
- Py 22 Viet. c. OT, the mayor, otec., of 
St. John, were authorised, “on or 
before Apr, J, in each year,” to assess 
the eity for certain purposes. By 
Common Sehools Act. 1871, 8. 58, theo 
board of trustees waa authorised to 
determine annually the amount re- 
quired for the support & maintonanese 
of schools, efe., fn tho district, & 
‘previous (o the order for assessment, 
for general city purposes,” notify tho 
common eounell of the amount re- 
quired, & the councll was to cause tho 
Ham fo be levied & collected at tho 
time of levying & collecting other city 
taxos —Weld : the Act. was imperative 
ax to Che Gime of notifytag the canmion 
councilof the amount required for sehool 
purposes; & therefore, where tho 
general clfy ussesanent was ordered 
on Mar. 5, but. the board of trustees 
(id not nodify the council of Che amount 
required for schools il Apr. 25, an 
anscHnent made for Che latter purpose 
was bad. Air op. CARVILLE (ES73), | 
Pug. 222. CAN. 

6. -: +» + Mandamus on Muni- 
cipedity Who should apply.) -Man- 
laanns ordered, on the appiication of 
the Joint board of oducation of T., 
commanding the corpn. of the town to 
movida S16,000 for the matntonanes 
S accommodation of the high Hehioel, 
to hay for a school site & holding of a 
KChogl-houne & premises connocted 
therewith, at shown by the est inatas 
prepared & submitted by sald board 

Held: the Joint board of 


ow ~ 


education were the proper applicants, & 


not suymitted to a vote af the rate- : 


payors; where a byc-law to issue 
debentures for $30,000 for the purchase 
of a site & the erection of a school -house 
was twice defeated by a vote of the 
ratepayers :---/leld : 10 was ultra virca 
for the trustees ty requent the muni- 
clpality to raise $40,000 for the purpose 


by a Jevy in « single year —PIILLIFS | 


r. Koa, (19211 1 W. OW. 1 aus: 58 
D.L. K. 381 5 31 Man. L. Rt, 62.—GAN, 


mane ee ee There ie ono 


0. 
greater obligation upon a municipality 
ander School Assessment Act, 1915, 


not the trustees of the bigh school board, 

-Kte PERTH Boarnp OF KUVUCATION & 
TOWN OF Price (1876), 389 ULC. Re. o4: 
follt. Tee Motus 8G BOARD OF Buca. 
TION, B A. 16%. —-CAN. 

| - Jtequiailea of.) - 
Under Public Sehools Act, K. 8. Q., 
e 202, 8. 62, mw. 1 It in the duty 
of a board of education, formed under 
hoct. 10, to Bubmit te the munictpal 
counell * an estimate ’’ of the expenses 
of the schogla under thelr chance for 
the twelve months next following :-— 
Melt: sueh esthoate should furnish 
the couneil with the Hke details upon 


‘which the beard baso thelr own cal- 


culation, & not merely state a cortain 
Hum an required, -BoOAKD OF KpUuva- 
TION ¢, LONDON Crry Cornrn, (1908), 
2160.0. 7. 210; 10. L. R. 284.--CAN. 


ge - «> dte-urrangement of beound- 
anion Lduly of Menister.)--When a re- 
arrangement in mado of tho beovune- 
aries of selool dixtricts whereby a 
portion of one district. in withdraw: 
frou It & beeomes purt of anothes, 


576 


the elementary pupils came, as being the parishes 
served by the school :—Held: the school was not 
a public elementary school, &, therefore, the 
county council were not entitled, under sect. 
18 (1) (c) to levy a rate on the four parishes as being 
capital expenditure or rent on account of the pro- 
vision or improvement of a public elementary 
school, & the four parishes were entitled to appro- 
priate declarations & injunctions.—LLANGOLLEN 


EDUCATION. 


PARISH COUNCIL v. DENBIGHSHIRE CouNTy 


; CounciL, [1921] 3 K. B. 313; 90 L. J. K. B. 488; 


124 L. T. 793; 85 J. P. 222; 37 T. L. R. 458; 19 
L. G. R. 249. 


Money arising from an endowment.|—Sce 
Part IV., Sect. 7, ante. 


Provision for higher education out of rates. |—- 
Sce Part. VII., Sect. 1, ante. 





Part X1l—Reformatory and Industrial Schools. 


Siecr. 1.—IN GENERAL. 


See, generally, CRIMINAL LAW; Children Act, 
1908 (c. 67), Part 1V., ss. 44-93; Children Act, 
1021 (c. 4), 8. 1. 

127. Reformatory schools - 
prisonment for absconding----Whether further deten- 
tion in school can be imposed.|. -Where a lad was 
found guilty of abseonding from a reformatory 
Kthool, & sentenced to be imprisoned for that 


Schools Act, 1866 (c. 117), ss. 14, 23; for expenses 
of that description fall within the definition of 
‘maintenance of a prisoner’”’ contained in sect. 
37 of the above Act, & must be defrayed out. of 


_ moneys provided by parliament under sect. 4.-- 


Sentence of im- | 


offence under 17 & 18 Vict. c. 86, 6. 4 :—Held : ° 


the justices had no authority to add to such 
sentence of Imprisonment, an order that after the 


expiration thereof he should be again detained ° 


within the reformatory — school.- -RopsoNn 
ANDERSON (1862), 5 1. T. 7803 26 3. P. 118. 

128. ——-- Provision for cost of clothing of 
offender— Prisons Act, 1877 (c. 21), s. 4.)/—-By the 
above Act, the ‘ prison authority "> constituted 
under Prison Act, [865 (c. 126), 8. 5, is relieved from 
the obligation of defraying the expense of clothing 
requisite for the admission of a youthful offender 
to a reformatory sehool under Reformatory 


Vv. 


— ~ —— ee 


there is Imposed upon the Minister by 
School Act, RLS. A., 1982, c Sl,8. 74, 


—_————-- 


Visions of the Municipal Act, & a8 &, 
municipality not under the jurisdiction 


PRISON Comrs. v. LIVERPOOL CORPN. (1880), 5 
Q. BK. D. 332; 49 LJ. Q. B. 4313 42 L. T. 838 ; 
44 J.P. 616; 20 W. R. 6, C. A. 

129. ——~-- Order for detention beyond age of 
nineteen— Validity of.|—R. v. Bounpy, rrc. JJ. 
(1904), 68 J. P. Jo. 340. 

—— ——.|—See Children Act, 1908 (c. 67), 
5s. 65 (a). 

130. Industrial schools—Removal of cnrild from 
immoral surroundings— Magistrates bound to order 
—-Mother’s consent not necessary.|—If it can be 
woved that a child under fourteen years of age 
irouctit before a magistrate under Industrial 
Schools Acts, 1866 (c. 115) & 1880 (c. 15), is living 
in a house resided in or frequented by prostitutes 
for the purpose of prostitution, the magistrate 
is bound to make an order for his or her removal 
to an industrial school, even although such child 





reside in the district niunicipality but 
attend the public schools of the city 


w judicial duty to determine the due 
proportion of the assets & Habilitioes 
of tho distriet: from whieh the portion 
in withdrawn which belong to the area 
withdrawn or the district. to which 
in added, & (to prescribe the method of 
adjusting the same.-—h. (MCKAY) ¢. 
Haken, (1923) 2 0D. 2. Ro 5273 1 
W. W. it. 1430.—-CAN. 


it. 


h. County council -— Statutory power | 


to raise money: For grammar achool.| : 
not: 
ce, 23, to. 


-—Held: a county counell 
bound under Clo8. UU. a4, 


in 


raine a sum of money upon the applica: - 


tion of grammar school trustees for 
purposes connected with the granimar 
achool, -J2te WESTON GRAMMAR SCHOOL 
Trustees & YorRK & PEEL COUNTIES 
(1864), 198. DP. 423. -CAN. 

k. ---—— Only for school 
eviatence.)--A county 
authoriveed under 37) Viet. «27, &. 
47 (0), to raise money by bye-law for 
w high school not in existence, but in 
contemplation only. CSHARP rt PRED 
Country (E876), 40 ULC. R71. CAN, 

L--- id to) aupplement govern: 
mend grant ~ dlow aascesed.} -The three 
united counties of 8S.) 2. & Go were 
formed inte five high school districts: - 
Meld: under 36 Viet. «48, 8. 383, 
aw, G6, & ST Vict. «. 27, 6. 45 (OD, 
the aid granted by the corpn. to the 
high schools to supplement the govt. 

rant. must be by an equal rate upon 

1 asseanable property of the united 
countics, not upan cach high school 
district for the sum apportioned to its 
achools.— -Re CHAMBERLAIN & COUNTIES 
OF STORMONT, DUNDAS & GLENGARRY 
(i877). 4Z u. Cc. R. 279).-—CAN, 

m. ——-— Bound to xuppert madel 
school—-[n town within its territorial 
limita.}—The town of T. territorially 
within the Hits of the county of Y., 
but a separate town within the pro- 


EY) 


counell is not: 


of the county council, is yet. part of the 
county, within the meaning of 1 Edw. 
VII. c¢. 39, as. 83 & S84, & the county is 
bound to contribute tothe support. of 
a county model school situated in the 
town.-—TORONTO JUNCTION PUBLIC 
ScHOOL BOARD vt. YORK (1902), 22 
C.b. T. 1456; 30. L. RR. 416.—--CAN. 


n. .fpportionment of  achool funds 
- Validity of bye-law.-—A township 
Ye-law enacted that the interest. 
arising on the invested funds for schools 
in a township should be apportioned on 
& according to the numbers of days the 
schools had been open in each half 
years, I]t was objected that the bre- 
aw was one made under $7 Vict. c. 28, 
8. 48 (4), which did not authorise this 
method of apportionment. The court 
refused to quash the bye-law.- -He 
SToRMS & TOWNSHIP OF ERNESTOWN 
(1876), 30 U, Cc. h. 303.—CAN. 

0. Common achool — fund —- Pro- 
vincial contributions—— frbttralion.| -By 
submission the provinces of OQ. & Q. 
referred the “ ascertainment & deter- 
mination of the amount of the principal 
of the common school fund & the 
inethod of computing " fnterest there- 
on, & af the amount for which OQ. was 
Hable :---2eld: a claim by Q. that ©. 
should be debited with a claim for 
wilful neglect & in the nature of 
damages, not suggested in but hetero- 

neous to the matters actually spocitied 
n the submission, was not, on its 
true cunstruction, included therein. - 
AG, FOR ONTARIO fT. ALi FOR 
QuEBEL, 11903) A. C. 3.---CAN. 

p. Diatrict municipality — - Liability 
for resident children-— tttending city 
achools.}—Under Public Schools Act, 
R. 8. OB OG, oc. 306, n 15, a city 
municipality anay claim a contribution 
from a district municipality for the 
expense of educating children who 


I SS te 8 RS we 


municipality.—-Vicroria t. OAK Bay 
Distrier, (1918) 1) W. WL. R. 1o8 3) 38 
DL. R. 238; 21 B.C. RR. 516.—--CAN. 

q. School committece -Liability to 
Municipal Council—F'or ecpenscs of 
public schools. }—The Municipal Council 
of M. financed the public school of M. 
& with the aid of govt. grants, bought 
books & furniture for the school. 
Upon the taking over of the school 
by the School Board under School 
Board Act, 1905, the Council claimed 
froin that body the suins so expended 
as habilities of the old) school com- 
mittee :—-deld : the Couneil had 
supplied the furniture & the funds to 
the school because it had a legal 
vbligation to do so; there was no 
resulting Hability to the Council on 
the part of the committee, & therefore 
no lability on the part of the School 
Board.—MOLTENO SCHOOL BOARD fv. 
MOLTENO MUNICIPALITY (1012), App. D. 


i72.-—S. AF. 


PART XII. SECT. 1. 


r. Reformatory achools-—Order for 
detention -.Appeal.}--The right of 
appeal gisen by Criminal Justice 
Administration Act, 1914, ». 43 (11), 
is not limited to cals where a tine or 
bnprisomment is amposed. An uppeal 
lies to quarter sessions from a con- 
viction & sentence imposing detention 
in a reformatory under Children Act, 
140s, x 57.---H. (HiGGiIna) c. DCBILIN 
JJ., $1917) 2 1. R. 45.—IR. 

s.—- ~ --+-- Inapplicable to minor 
uffenees.}- Held: libr Offences did 
not come within Refommatory Schools 
Act, 1866, 8. 14, which was intended 
to apply to minor grades of serious 


' erimes.—M'QUIRE ¢. FAIRBAIKN (1881), 


8 R. (Ct. of Sees.) 45 TY Se. LL RL 72,— 
SCOT. 
t. Industrial schuvle-—iWarrant bad 


Part X]J.—REFORMATORY AND INDUSTRIAL SCHOOLS. 


is living in such house with his or her mother who 
is not a prostitute. ‘The consent of the mother to 
such removal is not necessary.—HIScocks v. 
JERMONSON (1883), 10 Q. B. D. 360; 52 L. J. M.C. 
42; 48 L. T. 225; 31 W. R. 656; 27 J. P. Jo. 
116; sub nom. Re JERMONSON, 17 J. P. 183, D.C. 
Annotation :—Retd. RN. v. Plowden, Re Industrial Schools 

Acts (1895), 11 T. L.. R. 18st. 

131. ——_— ——— Magistrates must issue summons 
against child—Warrant on non-appearance.|- -- 
Industrial Schools Act, 1866 (c. 118), 8s. 14, provides 
that there shall be a power to any person to bring 
before two justices or a magistrate, any child. 
apparently under the age of fourteen years, that 
comes within certuin descriptions therein set. out, 
to which Industrial Schools Act. Amendment. Act, 
1880 (c. 15), 8. 1, adds the following descriptions, 
namely, ‘* that. is lodging, living, or residing with 
common or reputed prostitutes, or in a house 


resided in or frequented for the purpose of pro- | 


stitution ; or that frequents the company of pro- 
stitutes." 
that can be done to carry out. the beneficent object 


of these Acts, & will require justices to whom 
i dence ’’ with parents-—Children Act, 1908 (c. 67), 
If the child does not. appear, | 


complaint has been made to issue a summons 
against the child. 
then a warrant may be issued to bring her before 
the justices. --HaAMPsHinge JJ., Re A’ FEMALE 
CHILD (1888), 52 J.P. 3d. 

182. Stee ae? od 


aes me 


necessary.|---(1) Any private person may bring a 


child before the justices with a view to the justices. ' 


sending such child to an industrial school. 

(2) It is not necessary to show that an applica- 
tion has been made to the local authority requiring 
such local authority to bring the child before the 
justices.— WALKER tv. LAXTON (1804), 70 0. TT 
000; 58 J.P. 571; 10 KR. 401, D.C. 

Annotation : --Generally, Mentd. Koo r. Stewart (E896), 65 

L. J. M. C83. 


133. —-— --- Failure of criminal charge - 
Fresh summons not necessary.| — Industria 
Schools Act, 1866 (c. 118), does not contain a code 
Of criminal procedure & is not: punitive in its cha- 
racter, but is intended for the protection of 
children coming within its operation. Where, 


therefore, a child apparently under fourteen years | 
of age is charge before a ct. of summary jurin- | 


diction with larceny, & the charge is distuinsed, 


but evidence is given that he frequents the company | 


of reputed thieves, he may be sent to an industrial 
school under s. 14 of the Act, upon an application 
under that sect. without being brought afresh 


before the ct. by summons or ot herwise. --1t. v. . 


JENNINGS, (1896) 1 Q. B. 64; 65 L. J. M.C. 20; 
736 L. T. 4125 18 Cox, C. C. 2053 sub nom. RK. v. 
JENNINGS, ETC. DEVONSHIRE JJ., Karp. SYMONS, 
6u J.P. 199; 44 W. R128; 12 T. 1. R875 40 
Sol. Jo. 70, D.C. 

134. —— Child convicted of offence punishable 
by imprisonment--—-Power of magistrates to send 
child to industrial school.; ~-Under Children Act, 


oe meee a i oe es ee 


The ct. is always desirous of doing all | 


Private person may institute | 
proceedings --Application to local authority not | 
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1908 (c. 67), 8. 58 (3), justices have jurisdiction to 
order a child to be sent to a certified industrial 
school, as well where he has been guilty of an 
offence the maximum punishment of which would 
in the case of an adult be less than penal servitude, 
as where he has been guilty of an offence which 
in the case of an adult would be punishable with 
penal servitude.—TYDEMAN v. THROWER, [1914] 
2K. B. 443 881. 3. K. B. 8143 110 1. T. 1018 ; 
78 J.P. 182; 30 T. 1. R. 374; 12 L. GR. 789 ; 
24 Cox, (. C. 163, 1D. 0. 
Nee, also, INFANTS 5 MAGISTRATES, 


—. 


Secor, 2.- CENTRAL AUTHORITY, 
See Children Act, 1908 (ce. 67), Part TV., sa. 
44-93 3; & Children Act, 1921 (ce. 4), 8. J. 


Stecr. 3.—RESIDENCE OF OFFENDER. 
135. How determined —- ‘‘ Constructive _resi- 
s. 74 a The words ‘ place of residence of a 
youthful offender ” in sect. 74 (7), of the above Act, 
mean the place where the youthful offender is 
‘ actually living, Therefore if he is not in fact 
living with his parents he cannot. be considered as 
constructively residing with them. --Srokit-oNn- 
TRENT BoRouGHE COUNCIL ¢. CHIESHIRE COUNTY 
Counclin, (1915) 3 K. BR. 699; 85 1. KB. 36: 
1s 1. 7. 7503; 700. BP. 4525 13 b. G. R. 1077, 


»«€. 
Annotations :--Diatd. Yorkshire Weat. 
ae 


Colne Corpn, (1917), 87 J. J. 1K. 1120.) Apld. Berkshire 
County Counell 7 Reading —B. Cl, J198t) 2K. BB. 787. 
Refd. Sawyer v. Kropp (1916), 14 L. GR. ogy. 
«186. -- -.|--A- child, on) being 
charged with certain offences, was ordered to be 
- sent to an industrial school, his residence being 
specified in the order in accordance with sect. 74 (2) 
of the above Act, as being in the district of resps. 
Resps. thereupon applied under sect. 74 (7) of the 
Act. for an order transferring the liability to main- 
tain the child to applis., on the ground that the 
child resided at. S. in the West Riding. At the 
hearing it was) proved that. before Dee. ID 
the child resided with his father & stepmother at 
S. but sinee the war the father had been absent on 
military service. About Dec. 116, the child ran 
‘away to his aunt at (., having stolen articles from 
his parents’ house, & his aunt wrote to his step- 
mother to take him back. His father, on hearing 
of the matter, wrote to the police to take bim into 
custody, & he stated in evidence that if he had been 
‘at home he would have fetched the child back, & 
that he never intended the child to stay at ©, 
The child slept & had his meals at his aunt's house, 
& work was procured for him in C, & his employers 
_ would have kept him permanently if he had been 
' guitable. After working for three days the child 
* committed a theft at C. for which he was arrested 


Vs 
3 


Riding Counell +. 
A 


- ' -_~ 


in form—Habeas corpus }--P., an infant 
under the age of 11 years, was detuined 
under a warrant which stated that he 
had been “ found wandering about the 
streets in no ostensible lawful occupa- 
tion.” P.'s father applied for a writ of 
habeas corpus, on the ground that the 
warrant should have stated that“ he 
was found habitually wandering about 
the strects °’: —Heid : the writ should go. 
—-He PKTTET (1890), 11 N. 8. W. DG. it. 
242; GON. 38. W. W. ON. 172.—AU8. 

a. —— Powers of chairman.}-—- 
In an appin. for a mandamus to the 
chainnan of the Boys’ Industrial Home 


J ——VOL. XIX. 


to compel hin to issue his warrant to 
deliver to the custody of the super- 
Intendent a bey sentenced to a term 
of imprisonment in the home under 
46 Vict. «. 333 —Held: the words °' is 
hereby authorised ’' in 56° Vict. c. 
33 (U.), 5s. 6, & “ may" In 56 Vict. 


c. 16(N. B.), 6 9, are vot oly enabling . 


words but imperative as well, & the 
chairman hax no discretionary power a4 
to the issue of ¢t warrant.—- ltr 
GOUOLDsPEKD, Ez nv” A.-G. (1902), 36 
N.B. R. 91.-~-CAN. 





b. Power of j 
-—~-Held: the judge had power, without 


udye to commit.) 


schding the case to trial, to comimnit to 
an industrial school, under Industrial 
Schoola Act, 1908, #. 20, wu lad of 
fourteen arraigned upon an indictment, 
for attempted rape. -h. vo. LawTun 


(1911), 30 N. “4. Ja. KR. 921. —N.Z. 


6. -——— Panera of ahertff.)--Held : 
under Children Act, 1008, 4, 74 (6), 
an order for the detention of a child 
in @ certified industrial school cannot 
be pronounced by the sheriff unt!! 
after the local education authority has 
been given an opportunity of lieing 
heard, -A. H. oo. Howsax, (1917) 
N.C. (J.) 23.-- SCOT, 


PP 
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Sect. 3.—Residence of offender. Sects. 4, 5 & 6. 
ra a Sects. 1, 2 & 3: Sub-sects. 1, 2, 
3 & 4.) 


& was committed to an industrial school as above 
stated. The justices found that as the child left 
S. avainst his father’s wishes the child was resident 
at S. at the time of the offence, & they made an 
order transferring to applts. the liability for his 
maintenance. By sect. 74 (3) of the above Act, 
‘* For the purpose of the foregoing provisions of this 
section a youthful offender or child shall be pre- 
sumed to reside in the place where the offence was 
committed, or the circumstances which rendered 
him liable to be sent to a certified school occurred, 
unless it is proved that he resided in some other 
place’ :—Held: there was evidence on which 
the justices could find as a fact that at the time of 
the offence the child resided at his father’s house 
at S. & therefore their decision must be affirmed.— 
YorkKswtInkE Wrst Ripina CouNnciIL v. COLNE 
Oonpn, (1917), 87 L. J. K. B. 120; 117 1. T. 671 ; 
82 a: P. 14; 62 Sol. Jo. 160; 156 L. G. R. 863, 





187. —-— Presumption as to residence — 
Children Act, 1908 (c. 67), s. 74.)—-On Apr. 18, 
1918, a boy was convicted of larcency by the 
stipendiary magistrate of B. & ordered to be sent to 
na reformatory school, his place of residence being 
specified as If. The magistrate on July 3, 1918, 
on the application of the 8S. Oorpn., under sect. 
74 (7) of the above Act, deci-led that the residence 
of the boy was L., & transferred the liability for his 
maintenance from the corpn. of S. to that of L.. 
The latter appealed. The facts were that the boy, 
having been convicted of larceny by the H. justices 
on Nov. 27, 1917, was placed on probation in I. 
He remained there until Mar. 7, 1018, when he 
sbsconded, & on Mar. 11 he went to B., where he 
obtained work. He remained at 3B. until Apr., 
except for several short absences, when he returned 
to I. On Apr. 18, 1918, he was convicted & 
ordered to be sent to a reformatory school as above 
stated :-—-Held: there was evidence before the 
magistrate upon which he could find that the 
residence of the boy was L., the presumption 
being displaced of residence in the place where the 
olfence was committed, & the ct. could not inter- 
fere with his decision.—IDLEICESTER COoRPN,. vt. 
STOKE-ON-TRENT CORPN. (1918), 88 L. J. K. B. 
830; 120 L. T. 320; 833. P. 453 17 L.G. R.172; 
20 Cox, C. C. 377, D.C. 

Annotation -—Apld. Berkshire County Couneil v. Reading 
B.C., (1921) 2 K. B. 787. 
138. ——-.|—- On_ Feb. 15, 1922, a child, 

apparently under the age of twelve years, was 

charged with larceny at. B., where he then resided, 

& was placed on probation, one of the conditions 

of his recognisance being that he should report any 

change of address to the probation officer. After 
other changes which he failed to report, he came 
to L. & resided in applits.’ area with his parents. 

In Feb. 1923, he was arrested & charged at B. with 

n breach of recognisance, & was ordered to be 

sent to a certified industrial school, the place of 

Ne ee in the order beingin H. <Applte. 

applied er Children Act, 1908 (c. 67), 8. 74 (7) 

to the B. ct. to tranafer the liability to maintain 

to B. on the ground that he resided there at the 
time of the larceny in 1922. The stipendiary 
declined to transfer the liability, but stated a case : 

—Held: (1) the breach of the recognisance was 

neither an ‘“offence’’ nor yet a ‘ circumstance 

which rendered him liable to be sent. to a certified 

school ’’; (2) it was the original larceny in B. 

which rendered him liable to be sent to a certified 


| 
| 








EDUCATION. 


industrial school: under Probation of Offenders 
Act, 1907 (c. 17), s. 6 (5), it was only the origina) 
offence for which he could be sentenced on the 
breach of his recognisance; (3) his residence at 
the date of the original offence was that which 
determined liability to maintain, & residence at 
the date of the breach of recognisance was 
immaterial.— LONDON CouNTy COUNCIL v. Brru- 
INGHAM CORPN. (1928), 87 J. P. 202; 40 T. L. R. 
76; 68 Sol. Jo. 209; 21 L. G. R. 816, D. C. 


SEctT. 4.—DISCHARGE, TRANSFER, LICENCE, 
SUPERVISION, ETC. 


our Children Act, 1908 (c. 67), 
8. ‘ 

Transfer.|—-Seo Children Act, 1908 (ce. 
8. 69 (2). 
Maintenance in case of.]-—-Sce Children 
Act, 1908 (c. 67), s. 74 (10). 

Placing out on licence.|—See Children Act, 1908 
(c. 67), 8. 67. 

Boarding out of children under Children Act, 
1908 (c. 67), s. 53.]—See Stat. R. & O. 1921, No. 990. 

Supervision after detention.|—Sce Children Act, 
1908 (c. 67), 8s. 68. 
z perensoesnl eA Children Act, 1908 (c. 67), 


67) 





s. 70. 
Emigration.;|—See Children Act, 1908 (c. 67), 
8s. 70. 


SrEcr. 5.— EXPENSES OF SCHOOLS. 


Grants by Secretary of State.; -~See Children Act, 
1908 (c. 67), s. 73; Children Act, 1921 (c. 4), 
8. 1 (3) (4). 

Parents’ contributions.}|—See Children Act, 1908 
(c. 67), 8. 75 ; Children Act, 1921 (c. 4), 5. 1 (5) (6) ; 
Stat. R. & O. 1921], No. 1026. 

Expenses—-How defrayed.|—See Children Act, 
1908 (c. 67), s. 74 (13). 

Borrowing of money.|—See Children Act, 1908 
(c. 67), 8. 74 (14) 3 see, also, LOCAL GOVERNMENT. 

Acquisition of land.|—See Children Act, 1908 
(c. 67), s. 74 (12). 

Cost of conveyance & clothing.|—Sce Children 
Act, 1908 (c. 67), 8. 76 (2); Children Act, 1921 
(c. 4), 8. 1 (7). 





Sect. 6.—DAY INDUSTRIAL SCHOOLS. 


Establishment of.}—-See Children Act, 1908 
(c. 67), ss. 77, 83; sce, also, Stat. R. & O. 1909, 342 
(England). 

Class of children received.|—— See Children Act, 
1908 (c. 67), 8. 78. 

Reception of child under attendance order or 
without order.)|—See Children Act, 1908 (c. 67), 
8. 79; see, also, Stat. R. & O. 1909, No. 342, 
scheds. A. & B.; & 1921, Stat. R & O., No. 933. 

Period of detention.|—See Children Act, 1908 
(c. 67), 8. 65; see, also, Stat. R. & O. 1919, No. 673. 

Powers of local authorities.|—See Children Act, 
1908 (c. 67), s. 81. 

Expenses.|—See Children Act, 1908 (c. 67), s. 80. 

Contributions by parent.)—See Children Act, 
1908 (c. 67), s. 82 (1); & Children Act, 1921 
c. son 1 (5); see, also, Stat., R. & O., 1921, 

oO. . 

Enforcement of order.}—Ser Children Act, 1908 
(c. 07), 8. 75 (3); 8. 82 (2), (3), & Stat. R. & O. 
1909, No 342, XII. 


Part XIII.—Powers aND Duttes oF Poor Law AUTHORITIES. 
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Part X111—Powers and Duties of Poor Law Authorities. 


Sect. 1.—THE MINISTRY OF HEALTH. 

Sec, generally, Poor Law; & Ministry of 
Health Act, 1039 (c. 21). 

Education & apprenticing of children in work- 
houses.|——See Poor Law Amendment Act, 1834 
(c. 70), ss. 15, 42. 

Appointment of schoolmasters & schoolmistresses 
for workhouses.]—~—See Poor Law Amendment. Act, 
1834 (c. 76), ss. 46, 109. 


Secr. 2.—GUARDIANS. 

See, generally, Poor LAW. 

139. Contribution towards expenses----Boarding 
out & educating — Deaf child. —--SouTiuwark 
UNION vu. LONDON COUNTY COUNCIL, No. 97, ante. 

140. Of public elementary school-—Child 
maintained by board of guardians.|— GATESHEAD 
UNION v. DURHAM COUNTY CoUNCIL, No. 7, ante. 

———  — -—,'---See 1921 Act. (c. 51), 8. 127. 

—--~ Of school for defective or epileptic children.| 
—-See 1021 Act (ce. 51), s. 127. 

—- Of child in industrial school.| —See Chil- 
dren Act, 1908 (c. U7), ss. 58 (5), T4 (11). 

Power to send child to certified school.| —NSec 

Poor Law (Certified Schools) Act, P8062 (ce. 45). 











Secr. 3.—DISTRICT BOARDS. 
SUB-SECT. 1.—SCHOOL DISTRICTS, 
141. Dissolution of district —Effect on Board of 
Management--— Vesting of property.|-—(1) A school 


district formed under sect. 40 of Poor Law Amend- 
ment Act, 1644 (c. LOL), & the board of manage- 


- mn ee ee 


ment for that district) formed under sect. 42 of | 


that Act, are distinct & separate entities, the latter 


being by sect. 45 of the same Act. constituted a. 


corpn. to hold the property of the district; & 


when the district is dissolved by virtue of an order | 


of Local Government Board made under sect. 1 of 
Metropolitan Poor Amendment Act, 1869 (e. 63), 
the corpn. created by sect. 45 of the Act of 1814 
remains in existence. 

(2) In such a case the property of the district 
does not automatically vest in the last acting 
managers of the corpn. by virtue of the words 
** shall be transferred to & vested in’ in sect. 12 


' Poor Law 


of the Dissulved Boards, etc., Act, 1870 (ce. 2), | 


but must be transferred to them or to other parties, 


as the case may be, by a proper document, & the : 


last acting managers or the survivors of them, 


as the last acting corporators, can for that purpose . 


affix the seal of the corpn. to the document. 


Qu.: (3) whether the Local Government Board, 


when they have issued an order under sect. 1 of 
the Act of 1869 dissolving & fixing a date for the 
dissolution of a school district, have power from 
time to time by subsequent orders to postpone 
the date of dissolution; (4) whether, when an 
order is issued under sect. 1 of the Act of 1869, 
dissolving a school district, the Local (iovernment 
Board ought not, ‘ prior to”’ issuing such order, 
make an order under the sect. for the sale of the 


ae eee - we ee ee ee 
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PART XIII. SECT. 2. 


d. Power to dismias ussistant achonl- 
master —-Vithout notier.j— Held: the 


rdians had an absolute power of 
vested in them in zonpect 
of assistant officers, which power they 
could exercise with 


property of the managers of tho district & the 
application of the proceeds. 

Semble: when the Local Government Board 
make an order under sect. 1 of the Dissolved 
Boards, ectc., Act, 1870 (c. 2), extending the 
period for which the last. acting managers of a 
dissolved district are to continue in office, the order 
should follow the words of the sect., & should 
state the “special purpose " for which the last 
acting manayers are to continue to act.—MOoRTON 
y, BANK OF ENGLAND, [1904] 1 Ch. 664; 73 
L. J. Ch. 503; 90 L. T. 375; 68 J. P. 268 ; 
52 W. R. 3893; 20 T. L. R. 280; 21. G. R. 784. 

See, now, Poor Law Authorities (Transfer of 
Property) Act, 1904 (c. 20), s. 1; Metropolitan 
Poor Amendment Act, 1869 (c. 63), ss. 1, 2; 
Dissolved Boards of Management & Guardians 
Act, 1870 (c. 2) 3; Poor Law Authorities (Dissolution 
of Peale Districts & Adjustanents) Act, 1903 
(c. 19), 8. I. 

Formation of.]—Sce Poor Law Amendment Act, 
[844 (c. 101), 8s. 40; Poor Law (Schools) Act, 


| 1848 (c. 82), 4. 13 Ministry of Health Act, 1919 


(c. 21). 

Alteration of.|—See Poor Law Amendment 
Act, 1844 (c. 101), s. 433; Poor Law Amendment 
Act, 1867 (c. 106), 8. 163 Poor Law Authorities 
(Dissolution of School Districts & Adjustments) 
Act, 1903 (c. 1), 5. 2 (L). 


Rare re nee Bene Renato, 


SUB-SECT. 2.-- CONSTITUTION, 
A Poor Law Amendment Act, 1844 (c. 101) 
8. 42. 
Resignations, abortive elections, vacancies, etc.] 
—See Poor Law Amendment Act, 1842 (ec. 67) ; 
Poor Law (Schools) Act, 1848 (e. 82), 5. 2. 


—erw 


Supn-skeer, 3.---Powers AND DUTIES. 
See, generally, Poor Law Amendment Act, 1844 
(c. 101), ss. 433-45. 
Power to dispose of land.| -- See 
Amendment Act, 1851 (¢. 105), 4. 17. 
Superannuation of officers & servants.|- 
OMecers’ Superannuation Act, 


Poor Law 

Seer 
SOs 
(c. 50), 5. 14. 


SUB-BKECT. 4.- - IOXPENSIsS, 

Apportionment to parishes.} -See Poor Law 
Amendment Act, 1844 (c. 101), 4. 473 Metro- 

litan Poor Act, 1867 (c. 6), 48. 47, 48, 55: Poor 

zaaw Amendment Act, 1868 (c. 122),8. 113 Statute 
Law Revision Act, 1875 (ce. 66), 

Contribution of parishes.| --Sre Poor Law 
Amendment Act, 1844 (ec. 101), 4. 46. 

Borrowing power.! -Sce Pour Law Amendment 
Act, 1844 (c. 101), 4s. 443; Voor Law Act, 1889 
(c. 56), 8. 2 (5). 

Audit of accounts.!— See Poor Luw Amendment 
Act, 1344 (c. 101), 5. 49; District Auditors Act, 
1579 (c. 6). 


—— - Br er ee ee on mee tee ee ee 


notice tu the person to be diam see 
M‘GUIGAN tv. BELFAST UNION GuaRp- 
IANN (1885), Ls. It. 18 Te, 89.—IR, 


out any previous | 


Pp? 
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Sect. 4.—GRANTS TO POOR LAW AUTHORITIES 
BY COUNCILS. 


See Local Government Act, 1888 (c. 41), 
24 (2), 26, 34. 


SS. 


Sect. 5.— RULES SPECIALLY APPLICABLE TO 
THE METROPOLIS. 

Nomination of members.]-— See Mctropolitan 
Poor Act, 1807 (c. 6), 8. 49. 

Training ships.|—-See Metropolitan Poor Amend- 
ment Act, 1860 (c. 63), 5. 11. 

Expenses repayable out of Metropolitan Common 
Poor Fund.|—See Metropolitan Poor Act, 1867 
(c. 6), 8. 693 Metropolitan Poor Amendment Act, 
1860 (c. 63), 8.21 3 Metropolitan Poor Amendment 
Act, 1870 (c. 18), 8. 2. 


EDUCATION. 


SEcT. 6.—RELIGIOUS INSTRUCTION. 


Orders of Central Authority.|—See Poor Law 
Amendment Act, 1834 (c. 76), s. 19; Poor Law 
Amendment Act, 1844 (c. 101), 5s. 43. 


Creed register.}]—— See Poor Law Amendment 
Act, 1868 (c. 122), ss. 16-19. 


Visits of minister.|—-See Poor Law Amendment 
Act, 1868 (c. 122), s. 20. 


Instruction in other religious creed.]—See Pvuor 
Law Amendment Act, 1868 (c. 122), s. 22. 


Dissenting children.|~-See Poor Law Amend- 
ment Act, 1866 (c. 113), 5. 14. 


Certified schools.|---See Poor Law 
Schools) Act, 1862 (c. 43), 5. 9. 


(Cort ified 


Part X1V—Universities and Public Schools. 


Sect, 1. THE UNIVERSITIES GENERALLY. 


142. University of Oxford--Extent of liberties. | 
—NorTH’s (LORD) Cask (1594), Moore, K. B. 361 : 
72 4. R. 630, 

143. ------ As national institution — Judicial 
notice.|-—The ct. takes judicial notice that the 
University of Oxford is a national institution, the 
purposes of which are the advancement of religion 
& learning, therefore, it ix not liable to poor rate 
in respect of property oceupicd by it for these 
purposes solely.—-Oxrorp Poor RATE CASE (1857), 
SHOX BIS s P20 FR. 68): sah nom, Re OXFoRD 
University & CITY OF OXFORD Poor Rate, 
27 I. ot. ML. O83 3 Jur N.S. 2240s) stds nom, 
Row Oxrorp UNiverstry Vick-CHANCELLOK, 20) 
1. TT. OOS. 343 5 200 BP. 64s SW. OR. 872. 
atnnotations: Refd. KR. r. Stewart, Rov. Stuinsby (1857), 8 

» & B. 360. Mentd. North Mauchester Overseers vr. 

Winstanley, [1908) 1K. B. 835. 

144. ------- Residence at---What constitutes --- 
Mandamus. |-- Rule to show cause why a mandamus 
should not issue to Oxford Universit y Hebdomadal 
Council & Vice-Chancellor. EF. was the vicar of 
F., which was distant nine miles from Oxford, & 
he resided at the parsonage house ; but. he rented 
a set of rooms within St. John's College, of which 
he was ae resident fellow, which he had furnished, 
& for which he paid rent, & which were not 
occupied by any one else. When he visited 
Oxford, he sometimes slept there, but. he generally 
returned to IF. the same day: - Held: there must 
be an actual as distinguished from a constructive 
residence, & EE. was not a resident within Oxford 
University Act, 1854 (c. 81), 8. 48.—-R. vr. OxForp 
(Vick-CHANCELLOR) (1872), L. R. 7 Q. BL. AT); 26 
L. T. 500; 363. 2. 520. 

145. —--— Religious tests for fellows — Univer- 
sities Tests Act, 1871 (c. 26)—-Newly created 
college.|--- By Hertford College Act, 1874 (ce. 55), 
Magdalen Hall in the University of Oxford was 
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dissolved, Hertford College created & the property 
of Magdalen Jlall transferred to Hertford College. 
An endowment. for a lay fellowship restricted to 
members of certain specified churches was after- 
wards accepted by Hertford College. T., who was 
not a member of any of the specified churches 
tendered himself for examination as a candidate 
& was informed that. he might be examined if he 
desired it, but he must understand that. he would 
not be elected even if he stood at the head of the 
jist. ‘T. did not present. himself for examination 
& M. a duly qualified candidate was clected after 
examination to the fellowship. After the election 
T. applied to the Q. B. Div. for a amandamua :—- 
Held: (1) there was no refusal to examine TT; 
(2) assuming that. T., was refused examination, the 
office being full of a candidate properly qualified, 
a mandamus would not lie commanding the college 
to examine T., & to proceed to an election; & 
T.’s remedy if any, was by way of appeal to the 
visitor ; | (3) the operation of 1871 Act is confined 
to colleges subsisting before it was passed & the 
Act: does not) prevent the creation in the uni- 
versities of fresh colleges, the endowments of which 
are confined to the membets of a particular religious 
community; (1) J87)) Act is not incorporated 
with 1874 Act. & sect. 13 of the latter Act. which 
po that nothing in this Act contained shall 

e construed to repeal any of the provisions of 
1871 render Hertford College a 
** subsisting college ©’ within the former statute. —- 
R. v. HERTFORD COLLEGE (1878), 3 Q. B.D. 698 ; 
47 1. J. Q. B. 649; 88 LL. T. 183 42 5. Po 72: 
27 W. lt. 347, C. A. 
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Act) does not 
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. —— .)—By a will dated in 
1723, lands were directed to be purchased & con- 
veyed to pitf. corpn., upon trust to divide the rents 
& profits between ten of the servitors of Christ. 
Church College in Oxford, to be recommended by 
the dean & certain other members of the college, 
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PART XIV. SECT. 1. 


@. University of  Tuorante -— Statua 
of Covernora.}-- Held: the Governors 
of tho university of Toronto were a 
body corporate, Hable to be sued as 
such & were in no sense Crown officers, 
even though appoluted by the Licu- 
tenant -Governor jn Councll.—ScorTr e¢. 
TORONTO UNIVERSITY (1913), 24 
oO W. RR. 3858: 4 0. WL ON. O84: 10 
DD. L. R,. 144,.-—CAN, 


g. cen’a) University — Power le 
ecorpl au al ckarter—-Right of 
private perama to suc. -—A petition was 


| 
| 
| 
| 
| 


filed by three graduates of the Queen’s 
University praying that it might be 
declared that = the PupricnenS 
Charter of 1866 was inconsistent with 
that of 1864; that the resolution of the 
senate accepting 
Charter might be declared void: 
for an injunction against dolt 


| 


. CORMACK ff. 


the name of the Attorney-General, & 
the petition was unsustainable for want 
of interest in the petitioners.—Mac- 
QUEEN'S USIVEMSITY 


. C1867), 1 1. R. Eq. 160.—IR. 


the Supplemental | 


act to accept the same, or conferring | 


any 


degrees in pursuance of ita pro- | 


Visions.’ To this suit the university ' 


& members of the senate were made 
parties resp., but the Attorney -Gencral 
was not a party :-—eld: the suil 
should have been by information in 


. by 


g. Dublin’ University — Power 


of 
Pee ' Crown to alter charter./-—Where the 
iy. 


Crown has created a corpp. by charter 
it cannot alter or recall the charter 
except in three casea: (1) where the 
Crown has in the original charter (or 
in a subsequent charter made v 

acceptance) expressly reserved 


/ Power to alter the charter; (2) where 


. the 


corph. is wholly or partially 
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‘for their sobriety. diligence at. their studies, & © 


of parts fit for a minister of the gospel & designed 
for holy orders.’’ This benefaction was known as 
the Pauncefort Charity. By the Universities of 
Oxford & Cambridge Act, 1877 (c. 48), comrs. were 
appointed to make statutes for the universities 
& colleges, & they were empowered to make pro- 


vision for altering the conditions of eligibility to | 


any emolument or office held in any college, & for 
modifying the conditions of any college endow- 
ment ; but they were to have regard to the main 
design of the founder, except where the conditions 
affecting the emolument had been altered in 
substance by or under any other Act; then a 
certain time was aiiowed for appealing against the 
proposed statutes; & it was provided that every 
statute approved by Order in Council should be 
effectual notwithstanding any instrument of 
foundation. By a statute made for Christ Church 
in pursuance of this Act, & duly approved, the 
Pauncefort benefaction was tobe applied to the 
support of the college exhibitioners, without any 
condition being attached as to taking holy orders. 
Upon a summons by plitfs. to determine the question 
Whether the condition as to holy orders ought still 
to be observed :--//eld : without deciding whether 
the trust was affected by the Universities Tests 
Act, IS7L (c. 26), that: the statute was bindiny 
upon pltfs., & the condition as to holy orders was 
no Jonger in force.-— te PAUNCEFORT, SONR OF 
CLERGY CORPN. vr. CHlustT CHURCH, OXFORD 


(188Y), 42 Ch. D. 624; 58 1.0. Ch. 5785 611. Te 
. Chancellor & Fellows for the time being, & not in 


109; $8 W. R172 3 5 T. 1. BR. 507. 

-—-— Vice Chancellor’s Court.) -See Courts, 
Vol. XVI, pp. 200 ef seq.3) Crows PRACTICE, 
Vol, XVI, p. 3804, No, 2374. 


147. University of Cambridge -- Mandamus lies — 


-- To restore to a degree.| -.\ mandamus lies to 
restore a member of a university to a Doctor's 
degree from which he had been degraded by the 
University Ct. for speaking contemptuous words 
of the Vice-Chancellor & of the process of the ct.-- 
R. ov. CAMBRIDGE UNIVERSITY, BENTLEY'S CASE 
(1723), Fortes. Rep. 202; 2 Td. Raym. [3st ; 
8 Mod. Rep. 148; 1 Stra, 557; 92 BK. RR. 18, 
Annotations: --Refd. R. rr. Lincoln's Inn Benchers, Wooller’s 
Case (1X25), 7 Dow. & Ry. K. B. 3515 Osgood b. Nelson 
(1869), 10 B. & S. 119. Mentd. Ae p. inning (IS47), 
4. 8B. 5073) Re Haminersmith Ment-charge (1819), 4 
Exch. 875) Whiston v. Rochester (1849), 18 LL. J. Ch, 
473; Abley ve. Dale (sa0), LO. B. 625) Bonaker ev. 
Evans (1850), 16 Q. B. 1623; Cooper rr. Wandsworth 
District Hoard of Works (1863), 14 ©. BoON. S. 180; 
Kee Brook, Delcomyn & Badart (1564), 16 CC. BOON, S. 
403; Roe. Cheshire Lines Committee (1873), 42 L. J. Mo. 
aaa Abergavenny v. Liandalf, Bp. (1883), 20 Q. B.D). 


148. --- -~-—--— To seal appointment of high 
Steward., -(1} Mandamus lies to compel the 
university to put their seal to their appointinent of 
their high steward. 

(2) The corpns. of the universities are lay corpns 
& the Crown cannot take away from them any 
rights that have been formerly subsisting in them 
under old charters or preseriptive usage. The 
validity of new charters must turn upon the 
acceptance of the university (LOKD MANSFIELD).--: 
Ker. CAMBRIDGE (VICE-CHANCELLOR, ETC.) (1765), 
3 Burr. 16417; 1 Wm. BL 517; 97 E.R. 1027. 
-innofations :---.18 to (11) Apld. KR. cv. Windham (1774), 1 


moribund ; (3) where the corpn. ¢un- 
seuts to the alteration. The Crown 
On a true construction of the Trinity 
, Charters of Elizabeth & 13 
Charies I., has no power, save with the 
consent of the corpn., to alter the pro- 
visions of the Charter & the Constitution 
of Trinity College, Lublin. Thewajority . 


consent & 


_ university statutes.)—The 
. pamphlet against the established religion in the 


of the corp. of Trinity College, Dublin, 
propumed ic affix the corporate seat of 
the colicge tuan application to the King 
for a King's Letter alteri 
atitution of the co 
net 
minorit 3 :—Held : 

to, & could uot, restrain the actlou of 
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Cowp, 377. ata to (2) Refd. R. v. Westwood (1835), 4 

149. Rios Mandamus does not lie—For restora- 
tion of banished member—For offence against 
publication of a 


University of Cambridge is an offence within 
one of the statutes of the university, & punish- 
able by banishment by the Vice-Chancellor, 
assisted by the heads of colleges in the Vice- 
Chancellor's Ct., & though the statute inflicting 
that punishment add that the party shall be 
banished from his collego, this ct. will not grant a 
mandamus to restore a person against whom only 
banishment. from the university is pronounced 
in the above ct.—R. vr. CAMBRIDGE UNLVERSITY 
(CHANCELLOR, ETC.) (1704), 6 Term Rep. 89; 
1OL BE. OR. 451. 

Annotations >-Mentd. be p. Death (1852), 21 L. J. Q. Be. 

3375 Pusey ¢, Jowett (1863), 1 New Rep. 488. 

——- ——-.|-—See, generally, CHOWN PRACTICE, 
Vol. XVI. 

---—- Chancellor’s Court.) -—Sce Vol. 
XVI., p. 108, 

150. University of London --Nomination § to 
Council of Medical Education .-Vests in senate.| - - 
By Medical Act (c. 00), 8. 4, the General Council 
of Medical Education & Registration is to consist 
of one person chosen from time to time by each of 
the several bodics therein named, &, amongat 
them, by the University of London :-—Held: the 


Cournrs, 


‘ authority to choose such member is vested in the 


Senate, consisting of the Chancellor,  Vice- 
the whole body of graduates of the university. — 
R. v. STORRAR (1850), 2 fb. & I. 1388; 28 LJ. Q. B. 
326; 33 LT. O. S. 256; 5 Jun N.S. 1308s 7 
W. KR. 612; 121 I. 2.51. 

151. -- ~ Jurisdiction of courts --In matters 
within jurisdiction of visitor.| —The University of 
London conferred upon pltf. a gold medal, as being 
the candidate who had obtained the highest 
number of marks in the examination of 1861 for 
the LED. degree. Two years afterwards, it was 
discovered by the Senate of the University, that, 
according to the construction put by the Senate 
on the regulations for the LL.D. examination, the 
Examiners had miscarricd in the mode which they 
had adopted in ascertaining the highest number 
of marks; & the Senate thereupon determined to 
confer a second gold medal upon the candidate to 
whom according to their view the medal ought to 
have been awarded. PItf. {Hed his bill, alleging, 
in effect, that before becoming a candidate he 
made inquiry of the Registrar of the University, 
& had been informed by him that the examination 
would be conducted upon the principle & the 
muirks ascertaiped in the mode upon & in which 
they were in fact subsequently conducted & 


ascertain, & that he had become «a candidate & 


paid his examination fee upon that footing, & 
praying that the University might be restrained 
from awarding such other medal. Upon demurrer : 
—- Held; the ct. had no jurisdiction to enter- 
tain the suit, the matter being one solely within 
the jurisdiction of the visitor; & even if the matter 
was one which might, ip its nature, fall within the 
cognisance of the ct., pitf, had not alleged any 
sufficient ground of equity.— THoMmsoON v. LONDON 


the majority. (itay & CATHCART v 


Tetnery COLLeGe  (PROVONT, TC.) 
(AviOjJ II. R. 370. IR, 
the con- 
rh without the h. Unirersity of St. Andrews — 
the protest of a Aftdiim. }— University (Scotland) Act, 
the ct. ought not 1540, «-«. 16, provides: ‘* Without. 


prejudice tw any of the powers herein - 
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Sccl. 1.—The universities gencrally. Sect.2: Sub- 
sect. 1, A. & B.; sub-sects. 2,3 & 4.) 
UNIVERSITY (1864), 33 L. J. Ch. 625; 10 L. T. 
403; 10 Jur. N. S. 669; 12 W. R. 733. 
aes ‘—Mentd. Rooke v. Dawson (1895), 43 W. R. 
152. As lay corporation.}]—-The college is a 
corpn. within a corpn. for the university is anciently 
a corpn. (WINDHAM, J.).—-R. v. Patrick (1667), 
as reported in 2 Keb. 164; 84 E. R. 103. ; 
n ions :-—Refd. Appleford’s Case (1672), 1 Mod. Rep. 
82. Mentd. RK. & All Souls College, Oxford (1681), 
Skin, 13; Philips v. Bury (16094), Skin, 447 ; Anon. (1698), 
12 Mod. Rep. 232; It. v. Blythe (1698), 5 Mod. Rop. 404 ; 
1, v. Whaley (1746), 7 Mod. Rep. 308. 
1538. |—KR. v. CAMBRIDUE 
CELLOR, ETC.), No. 148, ante. 
Charitable purposes of.]-— See Cuanities, Vol. 
VIILL., p. 246, Nos. 58-66. 





(VIcE-CHAN- 





Sucr. 2.—CONSTITUTION AND CONTROL OF 
UNIVERSITY COLLEGES. 


SuB-s8ECT. 1.—FELLOWSIUPS. 
A. Nomination. 


154. Right of nomination-—- Construction of 
grant—Mandamus to college.}|— The right of 
nomination to a fellowship being in dispute between 
two partics claiming under the same grant, the ct. 
directed an issue to try ‘ whether plitf. had a better 
right than deft. to nomi: ate.’ On the trial it 
appeared that deft. had nominated for nearly 
twenty years, & that vacancies occurred about 
once in five years; that the right) of nomination 
was limited, by the grant, to the heirs male of E. 
with limitation over in default: of such heirs; 
that the eldest. son of EK. had three sons ; that. pltf. 
was lineally descended from the third ; but that 
in 1634 the two elder sons were living, and one had 
then living male issue. No further evidence was 
given :—-Held: pltf. might. reeover upon this 
evidence without. showing that the two elder 
branches were extincet.— SaANpys v. SANDYS (1840), 
1 Q. B. 316, 0.3 113 BK. OR. 11523 sub nom. I. x. 
St. PErER’s COLLEGE, CAMBRIDGE (MASTER & 
Fe_tows), 0 1. J. Q. B. 82153 subsequent pro- 
ecedings, aub nom, Re. ov. PETERHOUSE (MASTER, 
Ere.) (1841), 1 Q. B. 314. 
ta ntetion *—Refd. R. v. Hertford College (1878), 3 Q. B. D. 


155. Religious tests— University Tests Act, 
ah (c. 26).|—R. v. WERTFORD COLLEGE, No. 145, 
CnC, 

156. —--. ---—.]—Re PAVNCEFORT, SONS OF 

ERGY CORPN. v. CHRIST CHURCH, OXFORD, 
No. 146, ante. 


B. Appointment and Removal of Fellows. 

Qualification.|—See CHaritres, Vol. VIIL, 
pp. 366, 867, Nos. 1711-1719. 
Election.|—See Caaniries, Vol. VIIT., p. 366, 
Nos. 1705-1710; =p. 368, No. 1731; p. 386, 
No. 20213 p. 300, No. 2101. 

Admittance. |-—Sce Cuanrries, Vol. VILL, p. 386, 
Nos. 2020, 2024 3 p. 888, No. 2062. 
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before conferred, the comrs.” charred 
with the administration of the Scottish 


univeraities ‘* shall with respect to the of Parliament :—Held : 
University of St. Andreowa & the . tion was not ul 
University College of Dundce have ; 


pit to affiliate the said Univeraity - 


LE ES eR ET 


astipulation that the said union should 
be permanent, & dissoluble only by Act 


tra vires. MEDCALPE &. 
Cox, [1896] A. C. 647.—SCOT, 


EDUCATION. 


Forfeiture.|— See CHARITIES, Vol. VIII., p. 387, 
Nos. 1729-1732 ; p. 368, Nos. 1735-1736. 

Restoration.|—-See CHARITIES, Vol. VIII., p. 367, 
No. 1727; p. 386, Nos. 2015-2019. 

Expulsion.]—-See CHARITIES, Vol. VIII., p. 389, 
No. 2078; p. 390, Nos. 2102, 2107, 2108. 


SUB-SECT. 2.—THE VISITOR. 
Appointment & powers of visitor.) — Sec 
CuaAnitigs, Vol. VIII., pp. 385-388. 
Control of court over visitor.|—Sce CHARITIES, 
Vol. VIII., p. 390. 
Procedure of visitor.)—Scc Vol. 


CHARITIES, 
VIIL., p. 408. 


SUB-SECT. 3.—WHEN MANDAMUS LIES. 

157. To take oath of fellow.)—The Ct. of 
King’s Bench will grant a mandamus to the master 
of a college to con him to take the oaths of the 
fellows, as prescribed by 1 Will. & Mar. c. 8; 
but a mandamus dirccted to the master & fellows 
of a college, commanding them to amove certain 
members of the college for not having taken the 
oaths, is bad, unless the members complained of are 
made parties to the writ.—R. v. St. Joun’s CoL- 
LEGE, CAMBRIDGE (1693), 4 Mod. Rep. 233 ; Skin. 
393; Comb. 279; loll, K. B. 436; 87 E. BR. 366. 
Annotations :—Consd. Green vr. Rutherforth (1750), 1 Ves. 

Sen. 462. Refd. Rk. v. Bland (1740), 7 Mod. Rep. 355. 

158. To admit a scholar.|—On a motion for 
a niandamus (to the President of the College] to 
admit a scholar to a college, if it} be doubtful 
whether the visitor have power to refuse, the ct. 
will grant the writ & order the statutes to be 
returned.---R. ve St. JOUN’S COLLEGE, OXFORD 
(1604), Holt, K. B. 437; Comb. 238; 4 Mod. Rep. 
260, 368: 90 I. 1. 1141. 
steetion :-—Conad. R. v. Hertford College (1878), 3 Q. B. 1). 

93. 


159. To affix college seal--To pleading in 
en nag METI eel granted to compel the 
warden of Wadham College to affix the common 
seal of the college to an answer of the fellows, etc., 
in Ch. contrary to his own separate answer put In. 
-- R. vu. WINDHAM (1776), 1 Cowp. 377; 08 I. KR. 

3). 

See :—Mentd. R. vr. Beeston (1790), 3 Term Ltep. 
592; Re Queen’s Ws Cambridge (1828), 5 Russ. 64; 
Mille. Hawsxer (1871), L. R. 9 Exch. 30u. 

160. To permit inspection of charter—& docu- 
ments of endowment./—RK. v. St. JOUN's COLLEGE, 
OXFORD (PRESIDENT, FELLOWS & SCHOLARS) 
(1845), 5 1. T. OWS. 2213; 9 I. P. Jo. 3838. 


penne 





SUB-SECT. 4.-—OTHER CASES. 

161. Chaplain of Christ Church, Oxford— 
Removal for marriage—Usage Qf university & 
college.}-—Upon a question whether the chaplain 
of Christ Church had been properly deprived by 
the dean of Christ. Church of his chaplainship on 





er 
a ee nn a a 





' of the Governor in Council, to remove 
any of the profossors, etc., without any 
formal proceedings in the nature of a 
trial, & such removal not being «a 
judicial act, the supreme ct. has no 


the stipula- 


power by ig nena Lo entre the 3 a 

oge to & make it form t of the | ceedings nquire into — . 

said University, with the consent of the PART XIV. SECT. 2, SUB-SECT. 4. SXSons (1861), 5 All, 153; distd. Ex p. 
Uuiversity Court of St. Andrews, & k. Profeassora—Power to dismiss.)— LITTLE, 33 N. B. R. 223, 2 CAN. 

also of the said college. By 22 Vict. c. 63, a. 8, the Senate of the .——— -——.}-By letters patent 

An agreement purpor to be the. University of New Brunswick has wnder tho great seal certain persons 

consent roquired by sz. 16 contained © absolute power, subjoct to the approval were created a body corporate by the 


Part XIV.—UNIvERSITIES AND Pustic SCHOOLS. 


account of marriage. 


statute relating to the foundation of Christ Church 
as a college :—Held: from the general usage of the 
universities of England prohibiting fellows from 
ned belch & from general reputation relating to 
this foundation, & from particular usage of this 
society, in like cases, which prohibited students 
from marrying, marriage was a lawful cause for a 
chaplain of Christ Church being expelled or amoved 
from his chaplainship.—#£x p. LAMPREY (1737), 
West femp. Hard. 209; 25 I. RR. 809. 

162. Inspection of public books of foundation— 
No liberty to commoner—Not belonging to college.} 
—Ex p. Davison (1772), cited in 1 Cowp. 319; 
08 K. R. 1107. 

Annotation :—Consd. R. v. Grundon (1775), 1 Cowp. 315. 


163. Lay corporations—Subject to temporal 
jurisdiction—Trinity Hall, Cambridge.]—R.  v. 
caus (1772), 4 Term Rep. 240, n. 3 100 E.R. 
Annotations -—Reid. K.or. St. Cutherine’x Hall (1791), 4 

Term Rep, 233 5 Rov. Hertford College (1877), 2. Q. B.D. 

O90. Mentd. Darley ¢. KR. (1846), 12 Cl & Fin. 520. 

164. Profits of fellowship—Assignable by way 
of mortgage./—-An assignment by a fellow of 
King’s College, Cambridge, of the protits of his 
fellowship, by way of mtge. for securing the 
repayment of a sum of money advanced to him, 
& interest thereon, is not contrary to public 
policy, in respect of the dutics incident to the 
situation or office; neither is there anything in 
the nature of the income of the fellowship from 


which it can be inferred that the emoluments are | 
Although the assign- | 


not. assignable in equity. 
ment is contrary to the implied intention of the 
founder of the college, & to the spirits of the 


eT epee eee ee 


In the absence of any : 
general statute of the University, or any particular | 
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statutes regulating the college, & may be a viola- 
tion of the duty of the fellow to the college, it is 
nevertheless not void. In a suit instituted by the 
assigneee against the fellow, tho assignor, & the 
college, the ct. directed the fines already sn ral 
tioned to the assignor to be applied in satisfaction 
of plitf.’3 demand, & the nec accounts to be 
taken of all sums then or the r to be appro- 
priated to the fellow by the College.—FEISTEL v. 
Krne's COLLEGE, CAMBRIDGE (1847), 10 Beav. 
491; 16 L. J. Ch. 339; 50 E. BR. 6713 sub nom. 
FigsTEL v. KING’s COLLEGE, 11 Jur. 506. 

165. Appointment of new trustees of property 
—By master & fellows.]—In a petition praying the 
appointment of the present master & fellows of a 
college, as trustees of moparey. given for the 
foundation of two scholarships, it was prayed 
that the master & fellows of the college might havo 
power from time to time, under their corporato 
seal, to appoint now trustecs of the propor: & 
the ct. directed that provision should be made 
accordingly.—Re SIDNEY SusseEX COLLEGE, CAM- 
BRiDaL, He p. Davis (1849), 14 L. T. O. S. 307. 

166. Infant undergraduate — Appointment of 
guardian ad litem.|—The head of a college in one 
of the universities at) which an infant. deff. is an 
undergraduate, is the person under whose care 
such infant is, for the purpose of service, with u 
view to the appointment of a guardian, ad litem, 
to the infant.—CuURISTIE v. CAMERON (1856), 25 
L. J. Ch. 488; 27L T O. S. 166; 2 Jur. N.S. 
U35; 4 W. RR. 589. 

167. Sale of college property-—Re-investment 
of proceeds—Universities é& College Estates Amend- 
ment Act, 1880 (c. 46).]—The effect of sects. 2 & 4 
of the above Act, 1880, in conjunction with Uni- 
versities & Colleges Hstates Act, 1858 (ce. 44), 


— — om 


hame of “* Queen's College at Kingston,” 
with tho style & privilege of a uni- 
versity, with power to appoint, pro- 
fessors & other officers, é& in case of 
complaint made to the trustees to 
institute se beat & in the event of 
any impropriety of conduct being duly 
proved, to admonish, reprove, suspend, 
or remove the person offending :—- 
Meld: there was no jurisdiction in 
equity to interfere for the restoration 
of a professor removed, &, under the 
ane a sufficient nuniber of trustees 
m 
WEIR vt. MATHIESON (1865), 3 KH. & A. 
123.—CAN. 

m. --—— —-.J—Where the appoint- 
mont of university professors is" during 
Dicasure,”’ they may be removed with- 
out notice & without a hearing; but 
the discretionary power of removal 
inust be exercised bond fide.—Re 
UNIVERSITY ACT, He SANKATUCHEWAN 
& MacLauRin UNIVERSITY (1920), 2 
W. W. QR. 823.—CAN. 





n. -——j— A contract of 
omployment between a college & one 
of its professors contained no definite 

reement as to its duration :—Held: 
(1) not a contract permanent or at 
pleasure, nor one for six years, but for 
one year definite, to be continued from 
year to year without notice, terminable 
at the end of any year on one year's 
notice or on tender of ono year's 
salary in leu of notice; (2) the fact 
that such contract discloses that the 
Kalary is to commence at. $4,500 with 
five annual increases of $100 cach until 
a salary of $5,000 is reached does not 
of iteelf raisc any presumption that the 
tenure is for «& years.—SMITH r. 
Weea_er CoLLece, {1923} 3 W. W. R 


195.—CAN. 

o. Appointment of — Powers of 
senale.}—~The five conditions laid down 
in the proviso to Specific Relief Act, 
8. 45, are cumulative & all have to 
be The senate of the uni- 
versity Is only bound by its resolutions. 





ht remove in their discretion.-~— . 


It cannot be held bound by repre- 
xecnutations, mado by any Individual 
officer without the sanction or authority 
of the university. Where a person 
deals with a corpn. whose rights are 
deflned by statute, he must be doemed 
to have informed himself of those 
rights. In this caso the resolution of 
the senate cannot be interpreted as 
having appointed the appct. without 
the sanction of the Governor-General, 
or even that it was intended to appoint. 
him without such sanction. No legal 
right can be said to exist, because the 
petitioner had Jectured the previous 
year.——He ABDUL KASUL (1913), 1. L. Ht. 
41 Cale. 518.-—IND. 

p. - a -J— Under Madran 
University Act, 1857, & Indian Uni- 
versity Act, 1904, the senate of 
Madras University ix the leginlative & 
the syndicat« the executive government. 
of the untversity. No sanction of 
govt. is required for the syndicate’s 
application of the general rules made by 
the senate, & the syadicate ia entitled 
to make its own standing ordors &, 
subject to the ulations of the 
university, to regulate ite busincss 
without the sanction of the senate, 
A pada given to the university by 
Universities Act of 1904, 8. 3, to appoint 
professors & Jecturers & ta make 
regulations under sect. 25 for their 
appointment & dutics are exercisable 
only by the acnate & 


wna we ee 


cate.— A AN & RAMANATHAN 
(1916), I. L. R. 40 Mad. 125.—IND, 

q. -—— Contract of em toy. 
ment—Need not be umder 
althongh the Auckland 
College Council is a co 





Univernity 
orate beody 


not by the syndi- |! 
4 4 . rule has been enforced has no remedy by 
: civil action against the untverslty.— 


TaJ AHMAD v. 


Held: : 


@ common seal, @& contract : 


ot employment entered into b 
Counctl with a 


rofersor we not 
be under ecal.—Tuuns rr. AUCKLANE 
ah ar ag ba CULLEGE COUNCIL (1908), 


7N.Z. L. R. 149.—N.Z. 


Assiatant of 


P. t) ‘casor —~ Power of 
Crown to appoint.f—' 


he Crown, belug 


the ° 


patron of the chair, has the power of 
appointing a pormanent. assistant to the 
professor of mathematics In the United 
College of St. Andrews, with his con- 
currence, with right to teach, — St. 
ANDREWS’ UNIVERSITY 9. Leics (1859), 
21 Dunl. (Ct. of Sess.) 5665 31 Se. Jur. 
303.—-SCOT. 

s. fteduction of term of  atudy-— 
Allowed to graduaates.}- To entitle a 
atudent. at law to the benefit of the 
reduction of the torm of study allowed 
to graduates by 26 Vict. c. 23, bo niust 
bo « graduate at the thne of com- 
mencing his study.---ltic pp. TRAVIS 
(1867), 1 Ilan. 31.---CAN. 


t. Meelings of senale-- Powers of 
chancellor.|} —Held;: under the Acts 
Incorporating Victorla University, & 
the statutes thereof, the chancellor 
hal no power to call a meoting of tho 
senate olaewhere than at Cobourg, the 
seat. of the Unlversity.—Conouns 
TOWN v. Vieronia UNIVERSITY (1889), 
18 (). kt. 165.—CAN. 


a. fhisqualification of candidates — 
Powers uf senate.|--Heltd: the senate 
of a university js under Indian Univor- 
nities Act, s. 25, empowered to make 
rates dinqualitying a candidate who 
cheats at an oxamination from passing 
it & from appearing at any university 
oxaniunation for a period of two yoars 
from tho date of hin disqualificatione 
& that a caudidate against whom th, 


PUNJAB UNIVERSITY 
L. KR. 2 Lah. 197.—IND, 


n — Univer- 


(1921), ). 


b. Admtasion of wome 
' pity of Edinburgh.}—Ileld: in respect 


e of the deeds of founda: 
tlon the contemporaneous interprets- 
tioa by usage, female students wore 
not entitled to study or graduate in 
the University of Edinburgh & that 
the regulations of 1869 admitting 
women to the study of medicine were 
ultra vires of the University <4.— 


of the langu 
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as. 27 & 28, is that the purchase-money of land, 
belonging to a college, which has been com- 
pulsorily taken under Lands Clauses Consolidation 
Act, 1845 (c. 18), may be applied, with the consent 
of the Board of Agriculture, in the erection of new 
buildings upon land belonging to such college, & 
repaid into ct. by thirty equal annual instalments. 
~—-Kz p. KING's COLLEGE, CAMBRIDGE, [1891] 1 
Ch. 333, 677 ; 60 L. J. Ch. 508; 64 L. T. 623; 
30 W. RK. 33). 

168. Presentation to benefice— By Roman 
Catholic—Vold—-Bishop may refuse induction.]— 
A presentation to a benefice made by a college on 
the nomination of a Roman Catholic patron, & 
appearing on the face of it to have been made, 
not in right of the college, but in trust for the 
Roman Catholic is absolutely void under 13 Anne, 
c. 13, & the bishop is entitled to refuse induction 
to the person so nominated.~-BOYER v. NORWICH 
(Br.), (1802] A. (. 417; 611. 5. P.O. 465° 67 
L. T. 303; 563.2. 692; 87. L. R. 603, P.C. 


1 eens ean wee 


Secr. 3.--PUBLIC SCHOOLS. 

169. Shrewsbury school—Within Public Schools 
Act, 1868 (c. 118).J—A.-G. v. CHRIST CHURCH, 
OXFORD (DEAN & CHAPTER), No. 100, post. 

170. —-—— Nomination of master-—Delegation 
of powers—-Usage.]—-A.-G. vt. SHREWSBURY TOWN 
(1726), Bunb. 215; 145 EK. at. 652. 

171. --—— Nomination to curacy—Of person 
educated at the school-—Qualification.]—By an 
Act for the better government & regulation of the 
Shrewsbury School, the preamble of which recited 
certain. grants to the bailiffs & burgesses of 
Shrewsbury, including that of the presentation 
to the living of St. Mary, as having been made for 
the advancement. of the school, & referred to 
certain rules & ordinances touching the revenues 
& government of the school, some of which rules 
prescribed that. the persons from time to time 
appointed to serve the ministry in the church of 
St. Mary should be such a fit man as had been 
brought. up at the school, & a graduate, being a 
burgess’s son of Shrewsbury, if any such could be 
found; & also recited, that many of the existing 
rules had been found inexpedient; & that it 
would tend tothe advancement & good of the 
school that) other rules better adapted in the 
present: situation of the school, & more calculated 
for the due management of its revenues, should 
be established ; it was enacted, that the existing 
rules should be repealed ; &, amongst other things, 
it was declared, that the right of nomination to 


St. Mary's was in the mayor, aldermen, & assis- | 


tants of Shrewsbury, & their successors; & it 
was cnacted, that they should appoint ‘oa fit & 


proper person duly qualified according to law,” ' 


Ce omusheeananameheen 
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JEX-BLAKE v. KDINBURGHM UNIVERSITY | the roview ’” of the trustees. In 
ursuance of these directions the 
rustoes advertised three 

equal value to be competed for at the 

salne examination—one at each of the 
favoured universitice—to be open to 

**students about to onter on their 

at the 

the trustees in refusal 
the pursuer to hold 

Glasgow bursary had not 

breach of any contract between them 

him.—-MARTINS ft. MacpoUGALLa 

13 R. (Ct. of Sess.) 

190.—SCOT. 


(SENATUM OF) (1873), 11 Macph. (Ct. 
of Seas.) 784; 45 Sec. Jur. 476.—8COT 
0. Bursare --- Election of.) — Tosta- 
Inentary trustees were directed to apply 
t of tho trust ostate to founding 
rurcaries at the Universities of Edin- 
burgh, Gilaaggow & St. Andrews, which 
wore be “as the gift & appoint- 
ment ” of the trurtees under the con- 
dition that the bursarive were to be | 
conferred after competitive exanuna- 
| 

{ 


first soesion ’’ 
: Held; 
appoint 


tions for which the trustees were to | & 


appoint 3 examinera who were “to | TRUSTERS (1835), 





2 renee me eee ee. 


. directions ; 


EDUCATION. 


provided that in such appointment such person 
should be preferred, ceteris paribus, who should 
have been brought up at the school, & should 
be a graduate, & also the son of a burgess of 
Shrewsbury; & if there were no burgess’s son 
of that description, then a preference should be 
given in like manner to such person of the above 
description born in C. Except that it should be 
lawful to bestow the living upon either of the 
masters of the said school after he should have 
resigned his mastership, notwithstanding any such 
claim or preference as aforesaid; & that such 
master should be capable of holding the living 
‘‘ equally the same as if he had been of the descrip- 
tion hereinbefore mentioned ”’ :—Held: the words 
ceteris paribus in the statute referred to the 
previously specified qualification of being fit & 
proper, & duly qualified according to law, & not 
to the general] qualifications of a candidate for the 
duties of a clergyman.—A.-G. v. Powis (EARL) 
(1853), Kay. 186; 2 Eq. Rep. 566; 24 L. J. Ch. 
218; 2 W. HR. 140; 69 EF. R. 79. 

172. Harrow School—Crown as _ visitor—Juris- 
diction of courts—Regulation of school.}—(1) 
Information for the regulation of Harrow School 
dismissed as to the removal of governors, unduly 
elected according to the founder’s statutes, not 
being inhabitants, the Ct. of Ch. having no juris- 
diction with regard to either the election, or 
amotion, of corporators of any description, cleemo- 
synary corpns. being the subject of visitatorial 
jurisdiction, therefore, in the case of the Crown 
becoming visitor for want of an heir of the founder, 
the removal of a corporator de facto to_be sought 
by petition to the Great Seal; not by bill or 
information. 

(2) As to the revenues, including the manage- 
ment of the estates, & the application of the 
income, inquiries directed to ascertain, whether 
the estates are properly & advantageously managed 
with a view to prospective regulation & a lease to 
one of the governors, though without fraud, set 
aside upon general principles, as inconsistent with 
his duty, charging him with the full value, if 
exceeding the rent reserved. 

(3) The application of the income, to purposes 
partly specified by the founder's rules, & partly 
left to discretion, not being in all respects agree- 
able to the founder's directions, though with no 
improper motives, to be ascertained by a scheme, 
having regard, on the one hand, to the founder's 
on the other, to the alteration of 
circumstances; which might render a_ literal 
adherence to them adverse to their gencral object 
& spirit. 

(4) An alteration in the constitution of the 
school, with the view of reducing it to a mere 
parochial school, by restraining the number of 
foreigners, i.¢c., boys not on the foundation, refused. 
The admission of foreigners, without prejudice 
to the children of the poor inhabitants, being 
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bursary to a student on his entering 
the Divinity Hal a sScottizh 
University declaring that certain quali- 
fications should be required of com- 
- petitors. The trustees after an ex- 
almination of candidates, awarded the 
, bursary to A. B.; C. D. who had com- 
peted in the examination raised an 
action for declarator that he had been 
duly clected & was entiticd ta the 
bursary & for payment of the value 
of it for the period prescribed by the 
trustee & alternatively for a sum of 


bursaries of 


university 7s 

ng ; 

the | 
in 


, damages :—Held: as the pursuer was 


{ 
i 
e t 
4 
J 


roport upon the qualifications of the | 274; 23 Se. L. R. not elected he was not entitied to decree 
candidates ”’ but 4 the opinion of the | —_— .}—-A trustee appointed | of declarator & payment.—M' DONALD 
examiners as to the qualifications of ' certain trustees to hold a ad & vr. M'COLL (1890), 17 R. (Ct. of Sess.) 
the candidates " was to be “ subject tu | to apply the annual produce for a Vol; 27 Se. L. HK. 761.— ° 
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expressly directed, & the small result of the latter | 


not proved the result of abuse. 

(5) No objection to encourage attention to 
orl scholars by an allowance to the master for 
each. 

(6) The expenditure not to be measured by 
the number of parish boys, who are to be immedi- 
ately benefited by it, if fairly referable to the pur- 
poses of the school. <A considerable allowance 
therefore to the master towards repairs, & a con- 
siderable expenditure in enlarging & improving 
his house for the accommodation of boarders, 
considered upon the whole not extravagant, as 
a benefit from the increased revenue in that 
shape, instead of an increased salary ; 
proper, with reference to the general advantage of 
the school. 

(7) The course of education & internal discipline 
left to the governors & masters. The governors 
being expressly authorised to alter the founder's 
rules, alterations, long known & acquiesced in, 
presumed to have been by their authority 3; though 
the precise order does not appear. Any substantial 
deviation from the principle & purpose of the 
institution the subject of visitatorial interposition. 
—A.-G.t. CLARENDON (KARL) (1810), 17 Ves. 491 5 
34 E.R. 190. 
alnnotation :- -Generally, Retd. A.-G. r. Stumford (1839), 

1 Ph. 737. 


178. —--—- Duration of exhibitions——Construction 
of endowment.!—'Testator left. stock, producing 
£100 a year, for an exhibition, towards the 
maintenance & support of a scholar going from a 
public school to the universities, but did not 
mention for what period he was to hold it :-- 
Held: four & not six years was a proper period. - 
AG. uv HARROW SCHOOL (GOVERNORS) (1852), 
19 L. T. OS, 224, CL A. 

174. --—— Petition against new scheme Who 
are persons ‘‘ directly ’’ interested., --lHlartow 
SCHOOL SCHEME (1874), cited 3 App. Cas, at p. 877. 
atnaiatton > Consd. Ac Shaftocs Charity (1878), 3 App. Cas. 


175. Rugby School --- Scholars 
for admission.!- (1) The ct. being of opinion that 
Lord Eldon on a previous occasion had considered 
that exhibitions belonging to a free school might 

given to scholars not on the 


Qualifications j| 


! 
! 


ee 


a ray cleo oe oe ne eee we See oe 


ee eee 


foundation, | 


declined interfering so as to give the free scholars | 
® priority over those who were not “ founda- | 


tioners.”” 
years of age into a free school having been dis- 
couraged. On petition under Charities Pre- 
cedure Act, 1812 (c. 101) :-- Held: such a course 
of proceeding was prejudicial to the objects of the 
charity, & ought to be corrected. 

(5) The school was designated by the founder 
as & grammar school, but the boys were to be 
taught writing & arithmetic in all its branches : — 
Held: those who were qualified in other respects, 
ought to be admitted if they could read English 


& were capable of being taught the first clements | 


of grammar.—Re RUGBY ScHoor (1539), L Beav. | 
‘limits of Great. Britain being members of the 


4157; 48 BE. R. 1017. 
176. Dismissal of head master --- Powers of 
governing body.;—PItf., who was appointed head 





master of Rugby School in Nov. 1869, by the old . 


trustees of the school, the existing governing body, 
& was dismissed by the new governing body, 
appointed under Public Schools Act, 1868 (c. 118), 
in Dec. 1873, filed his bill against the governing 
body, alleging that his dismissal was dve to the 
influence of certain members of the governing 
body who, prior to their election, had shown 
hostility to pltf.'s appointment, & had formed a 
scheme to procure its annulment; & praying that 


(2) The entrance of boys under twelve 
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the resolution of dismissal might be declared 
invalid :--Held: (1) the ct. was not justified in 
interfering ; (2) although pltf. was appointed by 
the old trustees in 1869, the new gove body, 
were not: bound by the rules & regulations in force 
previously to their appointment, but had a power 
of dismissal unfettered by those restrictions.— 


| HIAYMAN t. Ruany Scuoor (GOVERNORS) ae 


1. R. 18 Eq. 28; 431. J. Ch. 834; 30 L. T. 2173 


22 W. ht. 587. 

Annotations :-—Generally, Mentd. Abergavonny ¢. Liandaff, 
ap: aoe 20 QY. B.D. 460; Cassol ¢. Inglis, (1916) 2 
“he ZU. 


177. Eton College-—-Mandamus to  provost-— 


nae ine | To affix college-seal——-To presentation by college.|— 


A mandamus lies to the provost of a college to 

compel him to affix the colt eal to a presenta- 

tion by the college.—R. rv. BLAND (1740), 7 Mod. 

Rep. 355; 87 FE. R. 1287. 

Annotations :-—Refd. R. r. Cambridge (1765), 3 Burr. 1647 5 
R. ew Kendall (1841), 1 Q. B. 3663 Ro. Orton Trustocs 


(1851), 14 Q. B. 139 
What is a public school for taxing purposes.|— 
See Sect. 1, post. 





Suct. 4.—EXEMPTION FROM RATES AND 
TAXES. 


178. Income tax - What is a ‘‘ public school.’’| 
—By 5 & 6 Vict. c. 35, 5s. O61, r. 6, allowances in 
respect of property tax levied under Schedule A, 
of Income Tax Acts, are to be made by the comrs. 


for the duties charged ‘‘ on any hospital, public 


school, or almshouse in respect of the public 
buildings, offices, & premises ”’ belonging thereto, 
if occupied under certain specifled conditions :—- 
Held: a school founded & carried on by the 
Corpn. of London under an Act of Parliament not 
for purposes of profit, but for the benefit of a large 
portion of the public; & maintained hide by a 
charitable endowment, was a‘ public school” 
within rule 6 notwithstanding the fact that the 
school was partly maintained by fees charged for 
instruction. -- BLAKE vt. LONDON Coren. (1887), 
19 Q. B.D. 7; 56. J. Q. BB. 4213 35 W. 
7913; $87. 1. RR. 6163 2 Tax Cas. 200, C. A. 
Annotations :- -Apld. Needham co, Bowers (1888), 21 Q. B.D. 
Cardinal Vaughan Memorlal School o. Ryall (1920), 
36 Tl. 1. 694. Refd. Charterhouse School», Lamarque 
(1800), 25 Q. Th. 2. 1203 Cawse o. Nottingham Lunatioe 
Hospital Committee, (ixolj PQ. Ke. 585; Ackworth 
School General Conuittee ro Betta (POE5), LES Le TT. 855, 
Mentd. 2.2. Income Tax Conrs. (1888), 223 Q. B.D. 298 5 
Rotunda Hospital, Dublin »o. Coman (Surveyor of Taxes) 
(1920), 7 Tax Cas. O17, 

179. --— - --.} —Ackworth School was extab- 
lished in 1770 by subscriptions collected from 
members of the Society of Friends, for the educa- 
tion of children who were members of the society 
in Great Britain] whose parents were not in 
affluence. The rules of the sehool provided that 
when the school was not full there should be 


136° 


eligible for admission at the discretion of the con- 


from beyond the 


trolling committee, children 
society, failing whom, children closely connected 
with tae society, or failing whom, children not in 
the membership of the society. The object of the 


: school was to train up the children in the principles 


& practices of the Christian religion as professed 
by the Society of Friends, & to impart to them a 
sound English education. The school was sup- 
ported by substantial feces paid by the parents 
of the children, by the income arising from its 
invested property, by annual subscriptions & 
other donations & legacies, & was under the 
direction of a general mecting appuinted by the 


586 


Sect. 4.—Exemption from rates and taxes. Part XV. 
Sects. 1, 2,3, 4,5 & 6.) 


society. To assist those members of the society | was very important as a nucleus, & it might 


who were unable to provide the whole of the 
fees, bursaries were granted in some cases. Bur- 
saries were restricted to members of the society, 
excepting that the committee might grant certain 
bursaries to children closely connected with the 
society. The religious views of the socicty were 
taught, but no effort, was made to bring into the 
society the children of parents who were not 
members of the society. At the end of 1910 the 
school was full on both sides, there being 181 boys 
& 122 girls—303 in all. £12,000 out of rather less 
than £14,000, the income received by the school 
during 1910, was derived from fees. The school 


EDUCATION. 


: of the community. It was intended for a class of 
. people co-extensive with the extent of the com- 


was recognised as an efficient secondary school | 


by the Board of Education, but never received 
any grants therefrom :—Held : the school was not 
a “‘ public school’ within Income Tax Act, 1842 
(c. 35), 8. 61, Sched. A. (6), & as such exempt from 
payment of income tax.—ACKWORTH SCHOOL 1v. 
Brerrs (1016), 84 L. J. K. B. 21125 118 1. 1. 855; 
O 'Tax Cas. 642. 

180. ——  —--.| — The 


Cardinal 
Memorial School, 


Vaughan 
Kensington, is a 


“public 


from income-tax by that provision. The school 


was a comparatively small affair. 
school in Kensington, with buildings which were 
expensive as achool buildin,» went. The question 
was, What was the position of the school ? It had 
a charitable substratum. 
public body. No profit was contemplated, & the 
object of the school was to benefit a large class of 
persons. The 
public school because they said it was denomina- 
tional. To sume extent. it was denominational ; 
indeed, it was to a Jarge extent denominational. 
But the Solicitor-General had admitted, in argu- 
ment, that that did not really conclude the 
matter, Again, the word “ public’ was not to 
be measured by the number of people using it. 
]t. was not a matter of numbers at all, nor of 
religion. dlere was a public school, primarily 
ntended for people who might come from all parts 


munity. The school was in a small way, but it 
receive benefactions from people in the futute & 
become very large (Row att, J.).—OARDINAI. 
VAUGHAN MEMORIAI SCHOOL TRUSTEES v. RYALL 
(1920), 36 T. L. R. 604; 7 Tax Cas. 611. 

181. -]—The Free Church College of 
the Free Church of Scotland is a Divinity hall, & 
is primarily intended for the training of candidates 
for the ministry of that church after they have 
completed their undergraduate course at a 
university. Other students desirious of making 
themselves proficient in any of the subjects therein 
are admitted :—-Held: the college is not a public 
echool within the exemption in 56 & 6 Vict. c. 35, 
s. 61, sched. A, r. 6.—BAIN (SURVEYOR OF TAXES) 
tv. FREE CHURCH OF SCOTLAND (1897), 61 J. P. 
742; 3 Tax Cas. 537. 

182. ——.]—An educational endowment 
in perpetuity to be administered by trustecs who 
have no personal interest in the funds, for the 
establishment of an institute for the maintenance, 
clothing education, & training of boys, cither 











. destitute orphans or the children of persons in 
school "’ within Income Tax Act, 1842 (c. 35), 5. 61, ' 


Sched. A, No. VI. & the trustees are exempted | district of New Zealand or in a province in Ireland 


straitened circumstances resident in a_ certain 


. is for a “ public school’ within Charitable Gifts 


It was a day © 


Duties Exemption Act, 1883, s. 2, of New Zealand, 
& therefore a bequest for such a purpose is exempt 


_ from legacy duty as being for a ‘** charitable pur- 


It was managed by a - 


‘tomrs. had said that it was not a ' 


ose”? within the Act. The character of the 
institution is not affected by the facts that some 
of the beneficiaries are to be selected from a country 
other than New Zealand ; that all beneficiaries are 
to be educated in the tenets of a particular church ; 
& that all officers of the institution are to be mem- 
bers of that church.—DILWORTH v. STAMPS COMRs., 
DiLwortn v. LAND & INCOME Tax Comns., [1899] 
A. 0.99; 791. 7.473; 47 W. R. 337; 15 T. LR. 
61, P. Gos sub nom. Dinwortu tv. NEW ZEALAND 
Stamps Comrks., 68 L. J. P. GC. 1. 
Annotations :—Mentd. Ackworth School 7, Betts (1915), b4 


L. J. K. 2B. 23123 Gibson t. Reach (1923), 40 T. L. TS; 
Mellows t. Low, (1923) 1 K. B. 522. 


Rating of.}—Sce Rates & RaAtTinu. 
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Part XV.—Educational Charities. 


Sicr, 1.—IN GENERAL. 
See, generally, Cuanivies, Vol. VIII. 


183. What is a charity school.|--By charter | 


granted to the founder by James I., & confirmed 


by statutes of 3 Car. 1, the Charterhouse was | 


established in Jondon as a hospital for the recep- 
tion & relief of poor people & as a free school for 
the maintenance & education of poor children or 
scholars, not ta exceed forty in number. In 
1867 the school was removed, under statutory 
powers, from London to Godalming, the hospital 
remaining in London. In 1888 the governing 


body were assessed of inhabited house duty in - 
respect of the school buildings, other than the | 


portions occupied by masters as their residences. 


[he school had then become a public school ' 


numbering 500 boys. 


The scheme of the founda- | 


tion had been altered or modified by statute by . 


prowiane a limited number of scholarships, & ex- 
iibitions of certain annual values to be paid out 
of the funds belonging to the foundation. 


No 
poles of the achool building was set a 


for 


The parents of boys not on the foundation paid 
large fees for their tuition & board & by far the 
larger portion of the school could be carried on 
without the aid of the charitable foundation :— 
Held: the Charterhouse school had ceased to be 
a charity school at the time of the assessment.— 
CHARTERHOUSE SCHOOL (GOVERNORS) v. LAMARQUE 
(1890), 25 Q. B. D. 121; 59 L. J. Q. B. 495; 62 
lL. IT. 907; Si J. P. 700; 38 W. R. 77; 2 Tas 
Cas. 611. 

annotations :—Consd. Southwell Seale el Hollows , College, 


Sgham, (1895) 2 Q. B. 457. - Paul c. Godolphin & 
Tate Girls’ School, Godolphin & WLatymer Cirls 
school ¢. Paul (1919), 7 Tax Cas. 181. entd. Cawze v. 
Nottingham Lunatic Hospital Committee, {1891} 1 Q. Bb. 
585; Clifton College r. Tompson (1896), 3 Tax . 430; 
Westminster School Governing y vt. Reith, (1915) 
A. C. 259; Rotunda Hospital, Dublin ¢. Coman (1920), 


7 Tax Cas. $17. 
184. -|—Holloway College was founded 


with the object of enabling young women to carry 





- on their studies after they had left school, under 


e use of boys holding scholarships or oxhe bitions. — 


specially healthy conditions, & with all the ad- 
vantages of a collegiate life. The college was 
erected by the founder at his own cost upon land 


Part XV.—EDUCATIONAL CHARITIES. 


provided by him between the years 1876 & 1883. 
In the latter year he endowed the college with a 
sum of £300,000 & directed that sum to be applied 
for the benefit of the college, in paying off the 


building debt, if any, in furnishing & equipping |. 
the college, in establishing scholarships, exhibi- ' 
tions, & prizes, in paying the salaries of professors | 
& teachers, & otherwise in defraying the domestic | 
& other expenses incurred. The average income . 
from the endowment under the trust & from other : 


benefactions for the last four years had been 
£7,800 per annum, & from the fees of students 
about £41,000 per annum. The students paid £90 
each a year, which covered all expenses except 
laundry, medical attendance, fees for universit-y 
examinations & individual Icssons in special 


subjects. For that sum each student received, in : 


consequence of the mode in which the endowment 
was used, more cducational advantages & greater 
material comforts than could be supplied to her 
for the fees paid :—Held: (1) the mere fact. that 
in a boarding school in which a considerable fee 


& comforts from the endowment is not sullicient 
to constitute the school “! a charity school? within 
lIouse Tax Act, 1808 (c. 55), sched. Hi; 
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other school.’’]—See Cuanities, Vol. VIIL., p. 392, 
No. 2148. 

——— Consent of to legal proceedings.|— Sce 
Cuanrities, Vol. VIII., Nos. 2156 e¢ seq. 


Sect. 3.—ASSURANCE OF PERSONALTY FOR 
PROVISION OF BUILDINGS. 

To ** butld’’ school.]-—Sce Cuaririts, Vol. VITL., 
p. 274, No. 421. 

To ‘‘erect’’ school.]—<Sce Vol. 
VILL, p. 275, Nos. 433-437. 

To ‘establish ’? school.|—Sce Onarrrins, Vol. 
VIITT., p. 276, Nos. 450-457. 

To ‘‘found’’ school.|--Nee CuaritTizs, Vol. 
VILIL., p. 277, No. 474. 

To ‘‘provide,’’ ‘* maintain,’’ 


CIIARITILES, 


‘* support *” 


| school.| -See Cuaritigs, Vol. VILL, p. 277, Nos 


475 ct xeq. 
To ‘‘ rebulld,”’ ‘‘ repair,’’ ‘* enlarge ’’ school. |— 


is charged the ininates obtain various advantages — See Coatrties, Vol. VITL, p. 278, No. 4&0. 


To take lease of school.| See Ciuaniriiss, Vol. 


‘ VIEL, p. 278, No. 487. 


(2) the : 


words ‘“ charity school ’’ in schedule B., must he : 
interpreted as ‘“ school primarily intended for the | 


supply of gratuitous education ’’?; (3) in the case 


of Holloway College there did not appear to have : 


been an intention to supply gratuitous instruction 
to any pupil rich or poor.—SoOUTHWELL v. ROYAL 


HOLLOWAY COLLEGE, EGHAM (GOVERNORS), [1895] | 
2Q. B. 487; 64 L. J. Q. B. T9813; 73 Le TT. 183 5 


50 J. P. 503; 44 1W. RR. 8153 11 TT. L. R. 5203 

39 Sol. Jo. 656; 15 BR. 533; 3 Tax Cas. 3s. 

.innotations :-—As to (2) Refd. Reith ro Westminster School 
Governing Body, (1913) 1 K. B. 1903) Ackworth School 
v. Ketts (1915), 84 L. J. K. B. 2272: Paul. Godolphin & 
Latymer Girls’ School, Godolphin  & Latymer  Cirls’ 
School ». Paul (1914), 7 Tax Cas. 181. Generally, Mentd. 
eee (irammar School «. Northwood (1905), 5 Tax 
as. 124. 


185. —-—.'-—A public secondary day school 
was supported by income from cndowment, fees 
from pupils, & grants froin Board of HMducation & 
London County Council. The school buildings 
were detached from, but within the same curtilage 
as the headmistress’ house. The headmistress 
was required to reside in the dwelling-house, & 
did so rent-free & in her official character & not 
as tenant. Except by permission of the Governors 
she could not permit any person to occupy the 
house or any part thereof :—Jleld: 
was not. a charity school within the meaning of 
House Tax Act, 1808 (ec. 55), sched. KB. --PAuL v. 
GODOLPHIN & LATYMER GIRLS’ SCHOOL (GOVER- 
NORS), GODOLPHIN & LATYMER GIRLS’ SCHOOL 
(GOVERNORS) v. PAUL (1919), 7 Tax Cas. 181. 

Educational purposes as_ charitable.| -—— Sre 
CHARITIES, Vol. VIIL, p. 245, Nos. 51-73. 
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Sec. 2.-- JURISDICTION OVER EDUCATIONAL 
CHARITIES. 


The visitor.;—-See CHARITIES, Vol. VIEL, p. 585, 
Nos. 2003 et seq. 

The courts.'— See CHARITIES, Vol. VIIL, p. 388, 
Nos. 2071 ef seq. 

The Charity Commisstoners---Charities within 
or exempt from jurisdiction of- -Unendowed 
charities.) .~.See CHARITIES. Vol. VITI., p. 391. Nos, 
2118 et seq. 





Vol. VITT., p. 392, Nos. 2130 et seq. 
‘* Cathedral, collegiate chapter or 


mane ee eee 


the School | 


we = e 


Endowed charities.: --—Sre CiuAanitTiEs, . 


: 


Purchase or rent school.| --Sce Cuarrriss, Vol. 
VIII, p. 278, No. 488. 

Exemptions from restrictions on assurances.)|— 
See Cuanitins, Vol. VAIL, p. 286, Nos, 623-020. 


Es le ee ST 


Sect. 4.--MANAGEMENT OF TRUST PROPERTY, 
With approval of Charity Commissioners or 
Board of Education.| -~See Carakities, Vol. VILL, 
p. $58, Nos. 1658, 1555. 
Mortgage of lands of industrial school.| --Sce 
Cuariries, Vol. VILL, p. s64, No. 1604. 


a ee one 


Sicr. 5.--EFFECTUATION OF EDUCATIONAL 
TRUSTS BY SCHEMES. 

In general.|-—-See Cuaurries, Vol. VIEL, pp. 
338-340, Nos. 1279 -1307, 

Construction & effect of schemes.) —- Sree 
Cuanmtries, Vol. VITL, pp. 38410 341, Nos. 1316- 
1318, & 1321. 

Alteration of schemes established by statute.]—~ 
See CHanities, Vol. VILL, p. d41, Nos. 1325 eb seq. 

Power of court to vary  schemes.|-~- Sco 
Cuaturies, Vol. VILL, pp. $42, 343, Nos. 1344~ 
1356. 

Interference by court with schemes settied b 
Charity Commissioners.|-- See CHARITLES, Vol, 
VIAL, pp. 343, $44, Nos. 1361, 1363. 

Application of cy-prés doctrine. | — See CHARITIES, 
Vol. VIEL, p. $44, Nos. 1867-1570; p. 345, No. 
ISRO. 

-—-~— §chool ceasing to cma P -See CHARITLES, 
Vol. VIL, pp. 346, 3417, Nos. 1402, 1408-1411. 
Surplus remaining after satisfaction of 
prescribed objects.|-—See Cuatrivs, Vol. VIII, 
p. 349, Nos. 14:38 ef ser. 


meee 
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sect. 6.-- APPOINTMENT AND REMOVAL OF 
OFFICERS, FELLOWS, ETC. 
Mode of election.,-~Sce Cnaritiea, Vol. VITT., 
p. 366, Nos, 1705-1716, 
Qualification.};—--See Ciarities, Vol. VITL., pp. 
366-367, Nos. L7T11-1726. 
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Sect. 6.--Appointment and renwoval of officers, 
Sellows, etc. Sects. 7 & 8: Sub-secis. 1 & 2, A.] 


Removal é expulsion,|— Sec CHARITIES, Vol. 
VIIl., p. 367, Nos. 1727-1732. 
See, alsou, Part XIV., Sect. 2, sub-sect. 1, B., 


ante. 


SxcT. 7.—-TRUSTEES. 

Appointment of new trustees— Qualification. |— 
See Cuaritigs, Vol. VIII., p. 370, Nos. 1761- 
1762, Nos. 1766-1769. 

—— By court./—Sce Cuarities, Vol. VIII., 
p. $72, Nos. 1788 et seg. 

Removal of.]— See CHARITIES, Vol. VIII., p. 375, 
Nos. 1863-1864. 

Duties of trustees.|—Sce Cuarities, Vol. VIII, 
p. 375, Nos. 1867 ef seq. 

Powers of trustees—Mode of exercise of.|—-Sce 
CuaAnities, Vol. VIII., p. 376, No. 1876, 

-—-— Interference by court with exercise of.|- - 
See CuARitTi“e8, Vol. VIII., p. 376, No. 1877. 

Liability of trustees—To whom trustees account- 
able.|—-See Cuanrities, Vol. VITI]., p. 380, Nos. 
1935, 1937. 

~~ How far accounts carried back.|— See Cuani- 
T1u8, Vol. VIII., p. 381, Nos. 1944 et seq. 


————e eee sae 


Scr. & - POWERS UNDER THE ENDOWED 
SCHOOLS A‘ TS. 
SuB-skcT. 1.-—-IN GENERAL. 

186. Who are founders—Original subscribers 
only.|— /?e St. LEONARD, SuorREDITCH, PARO- 
CHIAL SCHOOLS, No. 189, poat. 

187. What is an endowment — Temporary 
annual payment.| - He FRie GRAMMAR SCHOOL & 
Hosrita, oF ARCHBISHOP TIOLGATIO AT LLEMSs- 
WORTH, & GRAMMAR SCHOOL AT BARNSLEY, No. 
191, post. 

188. Right of inquiry as to endowments — 
Exhibitions tenable at university.| - ‘The Endowed 
Schools Conmrs, have power to inquire into the 
endowment of exhibitions at a college in a univer- 
sity whenever they are restricted to a school or 
district.- Re MeEYRICKE FUND (1872), 7 Ch. App. 
ods 41 1. J. Ch. 553; 26 L. T. 5063 20 WLR. 
W156, LAC. & Ta dd 


alanotation ----Consd..A.-C. v. Christ Church, Oaford, (1894) | 


$ Ch. 624. 


a 


SUB-SECT. 2.—SCHEMES FOR APPLICATION OF 
ENDOWMENTs. 
A. In General. 


189. Application of endowments— Power to | purposes of the school is an cndowment within 


commissioners—-Exhibitions - 


alter---By charity 
applied to larger area.|——Where the comrs. by their 
scheme provided that certain endowments which 
had theretofore been applied in carrying on the 
schools of a particular parish, should thenceforth 
be applied in exhibitions for the benetit of a larger 
area of schools :-- Held: (1) this was within their 
powers under Endowed Schools Act, 1869 (c. 56), 
s. ), & being so the way in which those powers 


; CHAPTER), [1804] 3 Ch. 524 ; 


EDUCATION. 


prescribed it. Where a charity is established by 
subscriptions, the original subscribers alone are 
the founders the later benefactions are on the 
footing of the original foundations. If its regula- 
tions are relied upon as impressing upon it a 
denominational character they must be shown to 
have been authorised by all the founders & to 
have been issued before fifty years from their 
deaths.—Re St. LEONARD, SHOREDITCH, Paro- 
CHIAL SCHOOLS (1884), 10 App. Cas. 304; 51 L. T. 
305; 83 W. R. 756; sub nom. St. LEONARD’S, 
SHOREDITCH TRUSTEES v. CHARITY Comrs., 54 
L. J. P. C. 30, P. C. 

Annotation :—As to (2) Consd. Re Swansea Free Grammar 

School, [1894] A. C. 252. 

190. ——- ----- Ouster of High Court.|— 
Property, producing an annual income of about 
£900, was held in trust, first, to pay thereout an 
annual stipend of £40 to the minister for the time 
being of a specified parish, & next in the main- 
tenance of eighteen exhibitioners in the College 
of Christ Church, Oxford, or in any other college 
or colleges at: Oxford, & then in the maintenance 
of an annual prizc of £100, the eighteen exhibi- 
tioners were to be chosen from six schools, viz., 
four from Shrewsbury, three from Bridgnorth, 
four from Newport, three from Shifnal, two from 
Wem, & two from Donnington. If on any vacancy 
there should not be a properly qualified candidate 
from the school whence the vacancy ought to be 
supplied, the vacancy was to be filled by the 
election of a properly qualified candidate from any 
of the other schools. The annual prize was to be 
open to the competition equally of the scholars 
of all the six schools. Shrewsbury School was a 
** public school’ within Public Schools Act, 1868 
(c. I'18), the other five schools were ‘ endowed 
schools within Kndowed Schools Acts :—Held: 
the exhibitions were *‘ educational endowments ”’ 
within Endowed Schools Acts, & they formed part 
of the endowments of the six schools respectively ; 
but inasmuch as Shrewsbury School was not 
solely interested in the endowment, the Charity 
Comrs. had jurisdiction to make a scheme for the 
management of the whole charity, & the Juris- 
diction of the High Court was entirely excluded.— 
AG. ot. CHRIST CHURCH, OXFORD (DEAN & 
63 L. 3. Ch. O01; 71 
10 T. L. R. 6155 38 





L. ‘VT. 472; 43 W. RR. 198 ; 

Sol. Ja. 606; 8 R. 51. 
191. --—- Power to remove site of school.; -- 

(1) The removal of the site of a school is within 


' the scope of Endowed Schools Act, 1869 (c. 56), 


& the powers conferred on the Charity Comrs. by 
sect. 9. 
(2) An annual sum temporarily applied to the 


sect. 0. 

(3) The interest of a boy on the foundation of 
a school is not saved or directed to be compensated 
by 1869 Act, unless he was there at the date of 
the passing thereof. 

(4) In 1861 a Chancery scheme for a school con- 


. tained a “ conscience clause *' allowing parents to 


had been exercised was not the proper subject. of | 


appeal; (2) a charity which has no instrument of 
foundation or statutes, or duly authorised regu- 
lations impressing upon it a 
character docs not. fall within 1860 Act, clause 19, 


denominational | 


or Endowed Schools Act, 1873 (c. 87), clause 7. : 


Its trustees cannot impress upon it that character, 


nor is any practice for the time being as to the | 
application of its funds sufficient evidence of there . 


over having been regulations in existence which 


object. to their boys receiving Church of England 
instruction :—Held: the comrs. were bound in 
making a new scheme for the school to embody 
the provisions of the “conscience clauses "’ of 
1860 Act, ss. 15, 16.—Re FREE GRAMMAR SCHOOL 
& Hosprra, oF ARCHBISHOP HOLGATE AT HEMS- 
WORTH, & GRAMMAR SCHOOL AT BARNSLEY (1887), 
12 App. Cas. 444; 56 L. J.P. C. 52; sub nom. Re 
HEMSWORTH FRER GRAMMAR ScHoor, 56 L. T. 
212; 385 W. RR. 418; 3 T. LR. 439, P. C. 

Annotation -—.ts to (1) & (3) Refd. Re Colchester Grammar 

School, [1898) 4. C. 477. 


Part XV.---EDUCATIONAL CHARITIES. 


192. Modification of scheme—Powers under 
Endowed Schools Acts, 1869 (c. 56), 1878 (c. 87)— 
What constitutes ‘‘ vested 
appeal under 1869 Act, s. 39, by the corpn. of 
Sutton Coldfield against two schemes of the 
Charity Comrs., by which it was proposed to 
withdraw froin that. part of the funds of the corpn. 
which was applicable for educational purposes a 
sum equal to £15,000 to be applied as part of the 
foundation of Sutton Coldfield Grammar School : 
Held: (1) the scheme could not be regarded as 


wanting in the finality required by the Act | 

by the Ct. of Ch. which conferred certain educa- 

‘ tional privileges on the inhabitants of the parishes 
of B. & N e 

(2) 1860 Act, 8s. LI, protects | 

vested interests only, that. is the privileges or | 


because it. was expressed to be without prejudice 
to a future scheme to be framed in accordance 
with the Acts of Parliament words to that effect 
being surplusage ; 


educational advantages to which the class of 
persons thereby or by later Acts designated have 
a legal title & cannot. be invoked to protect benctits 
which have been enjoyed by the permission or 
hounty of another. 

(3) In a similar appeal by the inhabitants of 
the locality : —-Held: such inhabitants had no 
locus stundi to present. it. —Re Surron CoLDFELELD 
GRAMMAR Scnoon (1881), 7 App. Cas. 913 51 
IL. J.P.O. 83 457. T. 631s 30 W. Rt, P.O. 
Annotations :--—Aa to (1) Consd. de Betton's Charity, [1908] 

1 Ch. 205. .1s to (3) Consd. die Free Grammar School & 

Hospital of Archbishop Holgate at Hemsworth & Gram- 

mar School at Barnsley (1887), 12 App. Cas. 444. Refd. 

Re Colchester Grammar School, (P8S9S8]} A. C. 477 

193. --—- Powers of Board of Education.| -- 
A testator who died in 1724 gave his residue to 


trustees on trust. to pay half the income for the: 


redemption of Barbary slaves, one-fourth for 
certain educational charities, & one-fourth for 
certain non-educational charities. In 18146, for 
want of Barbary slaves, the slave fund income 
Was applied by a ct. scheme to assisting charity 
schools. By Board of Education Act, 1800 (¢. 33), 
s 2 (2), the powers of the Charity Comrs. in 
matters appearing to relate to education may be 
transferred by Ord. in Council to the Board of 


iducation, provided that any question whether ; 


any part. of an endowment "is held for or ought 
to be applied to educational purposes"? shall be 
determined by the Charity Comrs. By the Board 
of Education (Powers) Ord. in Council, 1902, it. is 
ordered that all powers, except the powers of 
appointing official trustees & making vesting 
orders, shall, so far as those powers relate to en- 
dowments “ held solely for educational purposes,”’ 


be transferred to the Board, & where the Charity - 


Comrs., in exercise of the powers conferred on 
them by Charitable Trusts Acts, 1853 to 1894, or 


Iendowed Schools Acts, 1860 to 1899, determine by - 
scheme or otherwise what part of a mixed endow- | 


ment is “held for educational purposes.’ that 
part shall, ‘for the purposes of this order,” 
treated as an educational endowment “ held sulely 
for educational purposes.’”?” In 1907 the Charity 
Comrs. made a scheme under Charitable Trusts 
acts, 1853 to 1894, determining (infer alia) that 
the slave fund income was “ held for & ought to be 
applied to educational purposes.’ The trustees 
appealed, contending that the effect of the deter- 
Mination scheme would be to devote the income 
permanently & in all events to educational pur- 

- At present, notwithstanding free educa- 
tion, there were managers’ purposes to which the 
income was & could be applied under the scheme 
of 1816 without relieving the rates, but when these 
expenses also were thrown on the rates there 
would be no proper objects left under the scheme 
of 1846. On that event the incume ought to be 
applied cy-prées the will as a non-educational 


nterests.”*] —In an | 


i 
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charity :—Held : the determination scheme merely 
determined the controlling body for the time 
being, & did not in any way restrict, alter, or 
affect. the objects of the charity or prevent the 
income being applied by a future scheme to non- 
educational purposes.—Re BETTON’s CHARITY, 
[1908] 1 Ch. 205; 771. J. Ch. 193; 98 T. T. 35 3 
24. P.105; 24 7T. LR. 148; 61. G. R. 638. 

194, ——-- --— Effect of Local Government 
Act, 1894 (c. 73), s. 14 (5).|—The 1B. Grammar 


' School was an ancient) foundation & had been 


regulated frum time to time by schemes settled 


In (877 the Endowed Schools Comrs, made a 
scheme for the regulation of the school which as 
altered by a scheme made in 1903 by the Board 
of Education, who had succeeded to the powers of 
the Charity Comra. preserved the educational 
privileges of the inhabitants by providing that the 
tuition fees should in the case of boys whose parents 
were resident in one or other of the parishes of 
B. & N. be reduced by one-third. In 1905 the 
Board of KMdueation, under Charitable Trusts Act. 
1860 (c. 110), 8. 6, gave public notice of a proposal by 
them to make a new scheme, & under the abovo 
sub-sect. sent a draft. of the proposed acheme to 
the parish councils of B. & N. The draft scheme 
preserved the privilege of the inhabitants of B. & 

| N. to a remission of one-third of the tuition fees, 
| but made it a condition that the parents to be 
entitled to receive it must have resided seven years 
, in one or other of the parishes. The sehemoe was 
| objected to by the parish councils & by the 
governors of the school, & for a time remained in 
! abeyance. In 1907, without. giving any further 
' notice either under 1860) Act, or SOL Act. the 
| Board sealed a modified scheme. The scheme as 
| modified abolished the privilege of the inhabitants 
| of B. & N. toa remission of one-third of the tuition 
' fees, but substituted therefor a provision giving a 
| preference as to admission to the school to the 
children of the inhabitants of HB. & N. over other 
' children, & a provision that a yearly sum of not 
| less than £100 nor more than £200 should be 
‘ applied in establishing bursaries, tenable at the 
| BEhool by boys whose purents or guardians were 
| resident in the parishes of B. & N., & who were, 
in the opinion of the governors, in need of assist- 
‘ance to enable them to continue to attend the 
1 school :--#leld: (1) the Board had jurisdiction 
under KMndowed Schools Act, 1860 (c. 56), 8. 28, 
: t alter the seheme of IS77 in the manner pro- 
vided by the scheme of 1907; (2) in making the 
scheme of 1907 the Board had had “ due regard ”’ 
to the educational interests of the inhabitants of 
B. & N. within Endowed Schools 1869 Act, s. 11; 
(3) the Board having given public notice as required 
hy 1860 Act, s. 6, of the draft scheme of 1905, had 
an absolute discretion to determine whether or not 
the modifications introduced into the scheme of 
1907 were such as to render a fresh notice desirable ; 
_ (4) the Board having given to the parish councils 
the notice required by 1894 Act, s. 14 (5), were 
under no obligation to give them a further notice 
of the modified scheme. 
Semhle;: the directions as to notice in 1804 Act, 


8. It (5), are mercly directory, & in no way 


. affect the jurisdiction of the Board to make a 


scheme.—He UERKKHAMSTED GRAMMAR SCHOOL, 
{(1908}2 Ch. 25; 77 L. J. Ch. 571; 99 L. T. 147; 
7Z2J3.P.273; 247. LD. RK. 5143; 61. G. KR. 701. 
195. Validity of scheme.|-—-A direction in a 
deed of foundation that certain persons may be 
or continue at the school thereby founded after 
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Sect. 8.—Powers under the Endowed Schools Acts: 
Sub-sect. 2, A., B., C. & D.; sub-sect. 3.] 
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the age of manhood, does not make the endowment 
or any part of it less an ‘‘ educational endowment. ”’ 
within Endowed Schools Act, 1869 (c. 56), ss. 5, 24, 
than it would have been if no such privilege had 
been granted to those persons ; the whole endow- 
ment being applicable ‘‘ for the purposes of the 
education at school of boys or girls,’’ & no part 
of it being applicable or applied to any ‘‘ other 
charitable use.’’ Sect. 19 of the Act prevents the 
comrs. from making particular religious opinions 
more or less necessary than they were before to 
qualify generally for the office of governor under 
the scheme. It docs not prohibit them from 
making the office of the rector of a parish a qualifi- 
cation for a place on the governing body of a 
Church of England school. It is not ullra vires 
the Charity Comrs. under 1869 Act, s. 23, to pro- 
vide in a scheme a spccies of visitatorial jurisdiction 
sufficient to indemnify the governors & to bind the 
objects of the charity in reference to proceedings 
‘under the scheme.’? Scheme remitted to the 
Charity Comrs. inasmuch as sufficient provision 
had not been made therein to satisfy cxisting 
educational interests according to the requirements 
of 1869 Act, s. 11.—%e LIODGHON'S SCHOOL (1878), 
3 AP. Cas. 857; 47 1. J. P. G. 1013 38 1. T. 
790, P. Cc 
‘Annotations :-—Consd,. Be Free Grammar School & Hospital 
of Archbishop Holgate at Hemsworth & Grammar School 


ul Barnsley (1887), 12 App. Cas, .44. efd. Ke Borkham- 
sted Granunar School, [1908] 2 Ch. 25. 


196. ——-.|——Rt. v. WILSON, [1888] W. N. 12, D.C. 
197. —----.|—The refusal by the governing 
body of a charity, managed under a scheme 
authorised by the Charity Comrs. under Endowed 
Schools Act, 1869 (c. 56), to accept the nomination 
of a person to be amember of the council of that 
governing body such nomination being required 
y the scheme, is not a “* question affecting the 
regularity or the validity of any procues ee under 
the seheme" to be determined by the Charity 
vomra. An application for a mandumus to the 
Charity Comrs. to hear & detemnine such a 
matter is not a just & convenient course; the 
proper remedy is by an application with the 
sanction of the A.-G. to a judge at chambers under 
Charitable Trusts Act, 1853 (c. 137), s. 28.-—R. v. 
KNGLAND & Wakes CHuaniry Comis., [1887] 1 
Q. B. 407; 661. 5. Q. 2B. 8213 76. T. 100; 45 
i R. 336; 13 -T. tL. RR. 1503 41 Sol. Jo. 212, 
a OF 


B. Vested Interests. 


198. Who have vested interests-—- Not inhabi- 
tants & ratepayers generally.|— A petition having 
been presented against a scheme of the Charity 


SE 
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Comrs. relating to certain endowed schools by - 


some inhabitants & ratepayers, on the ground that 
they & the class represented by them had a right 
by the founder's deed to have their children taught 
free of expense in the school, & that this right 


the scheme :—Held;: the appeal could not be 


/ body separately established for that 
i such endowments are educational within Endowed 


EDUCATION. 


199. ———- Not donation governors — Having 
rights of patronage.|—Re Curist’s HospPITat, No. 
204, post. 

200. Compensation to master—On dismissal— 
Provision for in scheme.|—Applt., as Master of 
Alleyn’s College of God’s Gift, at Dulwich, held an 
office created & defined, both as to its value & 
duties, by 20 & 21 Vict., c. 84. The Act provided 
for his dismissal from office by a certain majority 
at a meeting, constituted & convened in a par- 
ticular manner, of the governors of the college. 
No such meeting ever had at the date of appeal 
been convened, & no such majority had at that 
date ever had existence. In a petition presented 
under Endowed Schools Act, 1869 (c. 56), s. 39 :— 
Held: (1) applt. had a vested interest in his 
office & the emoluments thereof within sect. 13 
of the latter Act, which interest must, under the 
sect. in any scheme by the Charity Comrs. 
relating to the college, be saved or duly compen- 
sated for; (2) as it appeared that such interest 
had neither been saved nor duly compensated for, 
the scheme would be remitted to the Comrs., with 
costs to be paid out of the funds of the endowment. 
—Re ALLKEYN'’S COLLEGE, DuLWwicH (1875), 1 
App. Cas. 68; sub nom. CARVER v, ALLEYN’S 
COLLEGE, DuLwicu (GOVERNORS), 45 L. J. P. C. 
28, P.C. 

201. Compensation to scholar — Change of 
application of endowments.|—He FrEE GRAMMAR 
ScHOOL & TIOSPITAL OF ARCHBISHOP TIOLGATE AT 
HEMSWORTH, & GRAMMAR SCHOOL AT BARNSLEY, 
No. 191, ante. 





C. Religious Instruction. 


202. Charity without denominational character 
—Application of Endowed Schools Acts, 1869 
(c. 56) & 1873 (c. 87).|—Re Sr. LEONARD, SHORE- 
DITCH, PaRrocnlaAL Scuooris, No. 189, ante. 

208. Conscience clauses-—Necessity for -— En- 
dowed Schools Act, 1869 (c. 56), ss. 15, 16.]— 
Re Free GRAMMAR ScHuoo.u & HOosprra. oF ARCH- 
BiIsHoP Honaate AT HEMSWORTH, & GRAMMAR 
ScHOOL AT BARNSLEY, No. 191, aaie. 

204. Exemption from attending religious wor- 
ship or instruction-—-Delegation of authority to 
individual masters-- Endowed Schools Act, 1869 
(c. 56), ss. 15, 16.}] —(1) The original site of Christ's 
Hospital & the gifts made to it having been con- 
tinuously applied to education by a governing 
purpose, 


Schools Act, 1869 (c. 56), s. 5, &, endowments 
applied to the maintenance of scholars are cduca- 
tional under sect. 20 of that Act. 

(2) Endowments given subsequently to Aug. 2, 
1810, & legitimately spent in improving or main- 


, taining the hospital property, need not be traced 
' & excluded from the Comrs.’ scheme as requiring 
_the consent of the governing body thereto under 


entertained. No individual petitioner complained ' 


that he had a child at the school whose status 


— 


would be interfered with; & the general interests | 


of the class under the founder's will did not come 
within the category of ‘“ vested interests ” saved, 
or requ 


Ap . Cas. 8723; 47 LF. PC. 8s 88 LL. T. 

42 P. G28, P. C. 

Annotations ~—Folld. 
A. G. 477. Befd. Re Sutton Coldfield Granmmar Sehool 
(1881), 45 L. T. Bal. 
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ired to be saved, by Endowed Schools Act, ° 


1809 (c. 56).—Re Snarrog’s Cuarity (1878), 3° thereby. 


Re Colchester Grammar School, (1808) | 
' (1889), 15 App. Cas. 172 ; 


‘ pect. L4 (1). 
would be taken away or subjected to change by | sity (1) 


(3) The scheme requiring persons ‘In charge of 
a boarding house to allow their boarders exemp- 
tions from prayers & religious worship was in that 
respect unauthorised by the Act. 

(4) Donation governors having rights of patron- 
age are entitled to be heard on the question, 
whether the scheme is or is not in conformity 
with sect. 39 (3), as being persons directly affected 


(5) Rights of patronage, however, are not 
vested interests under sect. 13, or educational 
interests under sect. 11.—Re CHrist’s Hospital. 


Part XV.— EDUCATIONAL CHARITIES. 


W. R. 758; sub nom. CHRistT’s Hospital (Gov- 
ERNORS) v. CHARITY Comrs., 62 L. T. 10, P. C. 
An ions :—-As to (3) Refd. A.-G. # 
1896) 1Ch.879. Generally, 
rpn. (1899), 80 L. T. 566. 

205. Whether specific religious instruction must 
be provided for—Not directed in modern endow- 
ment.]—In an appeal under Endowed Schools Act, 
1869 (c. 56), s. 39, against a scheme framed by the 
Charity Comrs. under the Welsh Intermediate 
Education Act, 1889 (c. 40) :—/leld: 
policy of the scheme could not be considered. 
could only be modified so far as it} was not within 
the legal powers of its framers. 


Mentd. Hadfelde. Liverpool 


(2) Where there was no direction to that effect , 


in the original instrument of foundation, nor any 
regulations prescribed by the founder or under 
his authority in his lifetime or within fifty years 
after his death, the scheme need not provide for 
instruction in religion according to the Estab- 
lished Church. Such regulation could not be 


presumed from any practice to that effect which , 


may have obtained for many years. 

(3) Welsh Intermediate Education Act (c. 40), 
s. 13, 1889, does not apply to rights of patronage 
which are not, at the date of the Act, exercised 
by a member of the governing body or possessed 
in consequence of his gift or donation. 

(4) Ao modern endowment under the Welsh 
Act is one which had been given since the Act of 
1869. Such endowment applied in fitting up a 
crypt, being part of the old) endowment, as a 
chapel, is so mixed therewith that. it cannot be 
conveniently separated therefrom, & must be 
deemed to be part. thereof.—He SWANSEA FREE 
GRAMMAR SCHOOL, | 1804] A. C. 2525 63 ~. J. 1. C. 
1013; sub nom. SWANSEA GRAMMAR SCHOOL 
(GOVERNORS) @. CHARITY Comnrs., 700 1. TR. 738 5 
OH. 470, P. Cc, 


206. Modification of scheme— To secure grants | 


in ald.J—Where the primary object. for which a 
secondary school was originally founded cannot. 
be given effect to under its existing constitution 
without the aid of grants from the Board of 
Education, the ct. will modify the scheme of the 


Charity Comrs. under which the school is being |: 
administered, so far as necessary to comply with | 1890, in augmentation of the endowments already 


the regulations of the Board of Education & enable © comprised therein, & should be dealt’ with & 


the school to secure the grants.--/e QUEEN'S 
SCHOOL, CHESTER, (1910) 1 Ch. 7063 79 L, J. Ch. 
aie 102 L. T. 4855 261. LL RR. 2973 54 Sal. Jo. 
€ ’, 


D. Appeals. 


See Endowed Schools Acts, 1869-1889; Board 
of Education Act, 1899 (c¢. 33). 

207. Right of appeal Where aggregate income 
of charities exceeds £100-——-Individual income less 
than £100.;—Z?e CuARITABLE GIFTS FOR PRISON- 
Ens, Ez p. CHRIST'S HOSPITAL (GUVERNORS), No. 
225, post. 


208. -—-—- Alteration of application of endow- 
ments-—— By Charity Commissioners.) — He Sr. 
LEONARD, SHOREDITCH, PAROCHIAL SCHOOLS, 


No. 189, ante. 

209. Who may appeal—Only persons directly 
areata —Re SHAFTOE’S Cuariry, No. 198, 
ante. 

210. ——- ———.]—-In appeal from a scheme re- 
lating to a grammar school :—Heild: petitioners, 
who were ratepayers of the borough where the 
school was situate & parents of scholars attending 
the school, were not in either capacity persons 
directly affected by the scheme within Endowed 
Schools Act, 1869 (c. 56), 8. 39, &, therefore, had 
no locus stundi for appeal.—He COLCHESTEL 


} 
' 
i 


Christ’s Hospital, | 


(1) the | 
It. ; 
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GRAMMAR SCHOOL, [1898] A. C. 477; 67L. J.P. C. 
86; 78 L. T. 509; 14 T. L. R. 409, P. C. 

211. ——— Not inhabitants of locality as such.|—- 
Ke SuTTronN COLDFIELD GRAMMAR Scuoon, No. 
192, ante. 

212. ——— Donation governors---Having right 
of patronage.|——He Curist’s Llospirat, No. 204, 
ane. 

213. Grounds of appeal-—Limited by Endowed 
Schools Act, 1869 (c. 56), s. 39.|—2te SWANSEA 
FREE GRAMMAR SCHOOL, No. 205, ante. 


Surn-srcr. 3.—ENDOWMENTS WITHIN AND WITHOUT 
Firry YEARS LIMIT. 


214. Endowments within fifty years limit — 
Expended on older property—-Consent of governors 
to jeer: —Re Cnnist’s Hosprran, No. 204, 
ante. 

215. ——— Scheme to include excepted endow- 
ments—-Jurisdiction of court.| -—In 1890 a scheme 
was approved of under Endowed Schools Act, 
1869 (c. 506), dealing with certain of the endow- 
ments of Christ’s Hospital, Among the endow- 
ments excluded from the scheme of 1890 were 
educational & non-educational endowments which 
were of less than fifty years’ standing on Aug. 2, 
18U, the time limited for the commencement of 
the above Act. By the scheme of 1890 it} was 
provided that the endowments dealt with by it 
should be administered by the governing bodies 
thereby constituted, namely, the governors & the 
council of almoners, in accordance with the scheme 
under the name of Christ’s Hospital, the result, 
being that. with regard to the endowments com- 

rised in the scheme the charity was reconstituted, 

ut with regard to the excepted endowments the 
old governing body & its powers & duties as con- 
stituted & existing at the date of the scheme were 
left. intact, & were wholly exempted from the 
operation of the scheme, The scheme under con- 
sideration proposed that all the excepted educa- 
tional endowments should be made over to the 
governing body constituted by the scheme of 


administered according to that scheme. The 
scheme was opposed by the existing governing 
body of the excepted endowments : - eld: it 
was beyond the jurisdiction of the ct. to sanction 
the scheme in the face of the opposition of the 


. existing governing body, their title being founded 


on Royal Charter & established by Aet of Par- 
liament, & no breach of trust. being charged. 
Kndowed Schools Act, 1869 (ce. 56), 8. 14, has 
left the jurisdiction of the ct. untouched in regard 
to endowments within the fifty yearn’ limit; it 


' has neither diminished nor increased the jurix- 


NS ob 


diction. The sect. can at. most assist the ct. in 
the exercise of its discretion... A.-G. uv. Cinist’s 
HospiraL (GOVERNORS), [ISUO) 1 Ch. 8705 65 
L. J. Ch. 646; 74 1. 7. 06; 60 5. BP. 246; 44 
W. R. 379; 32 T. 1. 1. 242 5 40 Sol. Jo. 353, 

216. Charitable endowments outside fifty years 
limit-- Effect of appropriation for educational pur- 
poses-—By Court of Chancery.|---(1) Endowments 
originally given for charitable uses but made 
applicable to the purposes of education by a 
scheme & an order of the Ct. of Ch. are educational 
endowments within Endowed Schools Act, 1889 
(c. 56), s. 5. Where such endowments were 
actually given more than fifty years before the 
passing of the Act:—- Held: such subsequent 
appropriation of them as aforesaid could not be 
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Sect. 8.—Powers under the Endowed Schools Acts: 
Sub-sects. 3,4 & 5. _ Sects. 9 & 10.) 


i eee ee ners 


deemed to be an original gift thereof within 
sects. 14 (1) or 19 (2) so as to require the assent of 
their governing body to any scheme or provision 
made by the Charity Comrs. relating thercto. 

(2) Where the scheme of the Charity Comrs. 
increased the amount of tuition fees previously 
payable by a certain class of boys & added the 
condition that the trustees should be satisfied 
that aid was needed by their parents :— Held: 
such provision did not fail in due regard to their 
educational interests within Fndowed Schools 
Acts, 1869 (c. 56), 5. 31, & 1878 (c. 87), 8. 5.— 
Ross 2. CHARITY COMRs. (1882), 7 App. Cas. 463 ; 
sub nom. Vioss v. Cuarniry Comks., He Sr. 
DUNSTAN-IN-THE-EAst, 5) L. J. P. C. 1063 47 
I. J. 172, P.C. 

Annotations -—Aar to (1) Refd. Me Retton’s Charity, [1908] 


1 Ch. 205. Ax to (2) Apld. Re Berkhamsted Grammar 
School, [1908] 2 Ch. 25. 


217. By governing body.|— /’r 
Curist’s Hosprran, No. 204, ante. 

218. Effect of scheme under Endowed Schools 
Act, 1869 (c. 56)—Abrogation of pre-existing 
statutes-~ Uniess expressly preserved.|-—A scheme 
for the government of an endowed school framed 
by the Comrs. under the above Act abrogates all 
pre-existing statutes except so far as they may be 
expressly preserved by such scheme.-- CHESTER 
(DEAN & CHAPTER) & ChesteR (Bp.) (1902), S87 
LT. 6183 18 TL. RR. dod, UD. das revs. S.C. 
anh nom, Reo Cuestrin (Br.) (HOOE), 17 7. bk. 
B33, CV A. 








SuB-SECT. 4.-- APPORTIONMENT OF MIXED 
CHARITIES. 


EDUCATION. 


SUB-SECT. 5.—TENURE OF OFFICE OF MASTERs, 


222. Dismissal of assistant master — Notice 
of dismissal—Power to dismiss.|—A scheme made 
under Endowed Schools Act, 1869 (c. 56), with 
regard to an endowed school, provided that the 
foundation should be administered by a body of 
governors, who should appoint the headmaster 
of the school, & that the headmaster should have 
the sole power of appointing, & might ‘‘ at pleasure "’ 
dismiss, all assistant masters in the school. In an 
action for wrongful dismissal by a pltf. who had 


' been an assistant master in the school against the 


governors in respect of his dismissal by the head- 
master without notice, the jury found that a custom 
existed entitling assistant masters in endowed 
schools to a term’s notice of dismissal :—/eld : 
such a custom as above-mentioned was excluded 
by the terms of the scheme, &, therefore, pltf. was 
not entitled to notice of dismissal, & in any case 
the action was not maintainable against th: 
governors.—-WRIGHT 7% ZETLAND (MARQUIS) 
{1908] 1 K. B. 63; 77 1. J. K. B. 1523 07 1. T 
$673 247. I. RR. 48, OC. A. 

Annotations :—-Consd. Wood r. Prestwich (1911), 104 L. T 

388. Refd. Mansell v. Grifflu (1907), 24 T. L. R. 67. 

Sec Endowed Schools (Masters) Act, 1908 (ec. 32), 
s. 1 (33). 

228. Compensation to master—-On dismissal. 
—Re ALBEYN’Ss COLLEGE, Dunwich, No. 200, 
(inte. 

224. - -- School premises sold by governors. 
—The governors of the grammar school of G. were 
incorporated by Royal Charter, & were seised in 
feo of the school, of the school-house, & premises ; 
they were to find a house in which the school 
should be fitly kept; they had also power to elect 


. & remove the master as often as, according to their 


219. Less than half endowment for educational - 


purposes.- Consent of governing body—-Jurisdiction 
of court.) --- An ancient charitable corpp. was 
regulated by a scheme contained in an Act. of 


Parliament, which provided that. the directions of 


the ect. might, whenever needed, be obtained by 
application in a certain information. Under the 
Act the charity was partly educational & partly 
non-educational, but less than one half was appli- 
cable to education, ‘The corpn. refused to assent. 
to a scheme being framed under Endawed Schoal 
Acts appointing new trustees & altering the mode 
of dealing with the estates, & it subsequently pre- 
sented a petition to the ct. asking that alterations 
might be made in the existing scheme :- fleld: 
(1) the jurisdiction of the ct. was not excluded 
by Endowed Schools Acts; (2) the corpn. was the 
governing body ; (3) there was no power to frame 
ascheme under Endowed Schools Act, 1860 (c. 56), 
nh. 24 (3), appointing new trustees of the non- 
educational part. of the endowment where = the 
governing body refused to assent; (4) Endowed 
Schools Act, 1874 (c. 87), 5. 6. consequently did 
not apply ; (4) the ct. would not refuse to exercise 


its jurisdiction, because if the corpn. had assented, , 


a scheme might have been made under Endowed 
Schoalsa Acts.—- A.-G. ¢. 
Charitable Trusts, 4th ed., p. 1036. 


Annolation -—— 4a to (1) Consd. A.-Q. or. Christ Chureh, Ox- 
ford, [1804] 8 Ch. 4u4, 


220. Mixed old & modern 
Separation impossible.|— Re SwANsEa FREE CiRAM- 
MAR Scuoo., No. 205, ante, 

221. Scheme of Charity Commissioners not final 
—Powers of Board of Education.|—- Re Berron’s 
CHARITY, No. 103, este. 


Moises (1878), Tudor's | 


discretion, they might see necessary & convenient. 
W. was appointed master in 18143, & put into 
possession of the school-house, with a garden & 
play-ground attached to it. The appointment. of 
W. was subject to the terms that he should keep 
the school-house in repair; that he should take 
certain articles at a valuation, & when he should 
quit’ the mastership, leave them to be taken by 
the suceceding master at. a valuation; that he 
should give three calendar months’ notice, ending 
on June 21, or Dee. 21, if he wished to relinquish 
his appointment; & that, upon the same notice, 
two-thirds of the governors, with the sanction of 
the bishop, should have the power of removing 
him. In P&4Sarailway co. bought of the governors 
part of the premises of which W. was in possession 
aus master of the school, for a sum which was to 
include compensation for all damage & incum- 
brance sustained by the governors or W. by reason 
of the co. taking the land. The interest of W. 
in the residue of the premises was injuriously 
affected, & he proceeded, under Land Clauses Act, 
1845 (ec. 18), s. 68, to determine the amount of his 
compensation. Upon mandamus to the co. to 
take up the award of the arbitrator :—Held: W. 
had no greater interest. in the hous& than as tenant 
for a year, or from year to year, &, therefore, was 
not entitled to have his claim settled by arbn. 
under sect. 68 of the above Act, but could obtain 
compensation only by the determination of two 
justices, under sect. ]21.—R. vr. MANCHESTER, ETC. 


| Ry. Co. (1855), 4 E.& B 88; 23 1L. T. O. S. 287; 


endowments — - 


1 Jur. N.S. 419%; 2 W. R. 591; 18 J. P. Jo. 
op 


487; lV E. BR. 35. 

innedations ~~ Consd. Ke Alleyn'’s College, Dulwich (1875), 
1 App. Cas. 68. BRefd. R. cr. Met. Ry. (1862), 8 Jur. N.S. 
617; Knapp ec. L. C. & D. Ry. (1863), 2B. & C. 222. 
—— Cameron v. Charing Croas Ry. (1364), 12 W. HK. 
ROS. 


Part XV.—EpUCATIONAL CHARITIES. 


Secr. 9.—CONVERSION OF NON-EDUCATIONAL 
CHARITIES TO EDUCATION. 

225. Powers of Charity Commissioners — Pen- 
dency of scheme — Jurisdiction of Court of 
Chancery.]---If the Endowed Schools Comrs. have 
not made a declaration under Endowed Schools 
Act, 18869 (c. 56), 8. 30, that it is desirable to apply, 
for the advancement of education, the income of a 
charitable endowment not previously applicable 
to education, the mere pendency of a scheme before 
the Comrs. is no reason why the Ct. of Ch. should 
not. exercise its jurisdiction to settle a scheme for 
the management of the charity ; but the governing 
body of the charity ought to have an opportunity 
of proposing their own scheme in chambers, in 
opposition to the scheme of the A.-G. The right 
of appeal from an order of the Vice-Chancellor, 
under Charitable Trusts Act, 1853 (c. 137), s. 28 
extends to cases where the aggregate income of 
several charities dealt with by the order exceeds 
£100, although the income of cach charity separately 
is less than that amount.—He CHARITABLE GIFTS 
FOR PRISONERS, Ka op. CHRIST’S LOSPrIraLn 
(GOVERNORS) (1872), 8 Ch. App. 1093 42 L..J. Ch. 
3913; 281. T. St; 21 W. R213, 1. & Le dd. 


SECT. 10.--GRAMMAR SCHOOLS. 
See Grammar Schools Act, 1840 (c. 77). 
226. Misapplication of revenue—.-Jurisdiction of 


court.| ---The ct. will not interfere where particular 


powers are given by charter as to a school though 
not appointing general visitors but. will as to 
management of the revenue & make the master 
on collusion with the usher account for fifteen 
years salary.— A.-Gi. ¢v. BEDFORD Corpn, (1758), 
2 Ves. Sen. 505 3; 28 E.R. 3825, LC. 
Annotation :--Refd. Re Bedford Charity (1833), 3 Sim. 578. 
227. Breach of duty in managing school — 


Not amounting to trust- Proper remedy through 


visitor.|—-- If, on the true construction of the 
statutes of a college, the college are trustees for 
the maintenance of a free grammar school for the 
public, the ct. having authority to enforce the 
execution of the trust, any breach of trust will be 
redressed by it in the exercise of its ordinary juris- 
diction; but if the master & usher of the sehool 
are only officers appointed to) perform certain 
duties of the college, & the duty of appointing 
them is not otherwise annexed to the mere pro- 
perty of the college than by the necessity of paying 
certain fixed stipends, & not in the nature of a 
trust the -xecution of which is within the juris- 
diction of the ct. to enforce, but the observance 
of which is to be enforced by the visitor of the 
college, the breach of duty, whatever it) may 
be, must. be redressed by the authority of the 
visitor, & not in this ct.-—-A.-G. rr. MaagpaLen 
COLLEGE, OxFrurRD (1817), 10 Beayv. 402; 7 Hare, 
604: 16L. J. Ch. 391; 101. T.O. 8S. 853 11 Jur. 
681; 50 E.R. 637. 
sare lala -—Folld. Whiston vr. Rochester (1849), 7 Hare, 

9 ] ° 

228. Alteration of scheme of education --Com- 
mercial subjects not allowed.}—-The nature of a 
charity can be changed by an application to objects 
different from those intended by the founder, 
only, where it is clear, that by a strict adherence to 
the plan his general object will be destroyed ; not 
upon the notion of advantage to the inhabitants 
of the place. Therefore, the foundation being a 
free grammar school at Jeeds, for teaching 
grammatically the learned languages :— Held: 
permission for the application of part of the funds 

J.—VOL. XIX. 
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to procure masters for French, German, & to 

other establishments with a view to commerce 

would be refused.-—A.-G. t. WHITELEY (1805), 

11 Ves. 241; 32 BE. R. 1080, L. C. 

innotations :---Apld. Re Highgate School (1838), 2 Jur. 774. 
d. A.-G. tv Hartley (1820), 2 Jac. & W. 353; A.-G. 

e. Christ Church (1822), Jac. 474. Mentd. Lang v. 

Purves (1862), 15 Moo. P. CGC. C. 380; Re Welr Hospital, 

[1910] 2 Ch. 124. 

229. Confined to classical education.| — 
Where a school upon the true construction of the 
instruments establishing it. ought to be a grammar 
school for instruction in the classics, the trusteos 
will not. be permitted to convert it into a school 
for teaching merely English, writing, & arithmetic, 
though it had ceased, from before the time of 
living memory, to be a place for classical education, 
& though it appeared from old regulations, that 
elementary instruction in English had always been 
one of the objects of the institution.—-A.-Q. ov, 
MANSFIELD (LAR) (1827), 2 Russ. 501; 38 E.R. 
423, L. C. 
Annotations : --Mentd. 

Lb. Rt se. 

124, 

230. - - Mathematics not allowed.) - A petition 
to engraft the teaching mathematics, etc., upon the 
course of study in #& grammar school set aside 
because inconsistent) with the deeree.- -Re Loran- 
GATE SCHOOL, (1838), 2 Jur. 774, 

31. -— - Funds insuflicient.| - Where = the 
funds of a grammar school are not. greater than 
are required to carry out the objects of the founder, 
the ct. will be unwilling to extend the system of 
education, more particularly where the scholars 
“would probably lose the benefit of exhibitions at 
the universities, & where instruction in other 
branches of education is given for the payment of 
aw small annual sum.- ~/ée MARLBOROUGH SCHOOL 
(1843), 18 J. 0. Ch. 25 20. TT. OLS. 085 7 OP. 
223: 7 Jur. 1047, L. C. 

- | -An extended scheme — of 
gratuitous education, which had been settled by 
the ct. in 1849, for the regulation of a free grammar 
school, having become impracticable through the 
diminution of the charity fund, a new scheme, on 
the application of the trustees, had) been drawn 
up, «& sanctioned. On appeal: —leld: (1). it 
would be confirmed so far as it} provided for the 
increase Of funds by the admission of additional 
scholars on the payment of capitation fees, & for 
the expenditure of such funds for the benefit: of 
all classes of scholars, but would be varied, so far 
as it} made a competitive examination the instru- 
ment of selection of the free scholars, & established 
distinctions, other than the payment, of capitation 
fees, between the free & the paying scholars ; 
(2) the seheme would be remodelled as to the order 
of introduction of the new purposes in case the 
income should not) be sufficient for all, &, also, 
with a view to increase the proportion of masters 
to scholars. 

(3) Provisions tending to the introduction into 
a free school of boys of different degrees of social 
standing, are neither in thomselves adverse to the 
original constitution of the school as a free school, 
nor necessarily detrimental to the interests of the 
poorer class. 

(4) Provisions for the selection of scholars of a 
free school by means of a competitive examination 
are in favour of clever boys & the children of the 
wealthier classes, & are not in accordance with the 
presumable intention of the founder in favour of 
education generally. 

(5) Where a scheme for the management of a 
charity has become impracticable in any of ita 
details, it is the positive duty of the trustees to 


am 





(lephane ov, ndinburgh (1869), 
& Div. 41700 Re Weir Hospital, (29t0) 2 Ch. 
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Sect. 10.—Grammar schools. } 


apply to the ct. for new directions.— MANCHESTER 
ScHOOL Case (1867), 2 Ch. App. 497; sub rom. 
Re MANCHESTER FREE GRAMMAR SCHOOL, 36 
- a th. 5443; 16 L. T. 505; 15 W. R. 805, 

233. Modern subjects added.|—2te Kinkby 
RAVENSWORTH GRAMMAR ScHoon (1843),1 L. T. 
O. S. 226. 

234. ——— -——.]—-Peter Blundell, the founder 
of Tiverton Gratamar School, by his will, made in 
the year 1599, gave the following directions touch- 
ing the said school :—“ vat will & meaning is, 
that in the said school shall not be taught above 
the number of 150 scholars at any one time, & those 
from time to time of children born, or for the most 
part before their age of six years brought up, in the 
town of Tiverton aforesaid ; & if the same number 
be not filed up, my will is, that the want shall be 
supplied with the children of foreigners, & those 
foreigners only to be received & admitted with the 
assent & allowance of such ten householders of 
Tiverton aforesaid as for the time being shall be 
most. in the subsidy-books of our Sovereign Lady 
the Queen's Majesty, & of her successors; & my 
meaning & desire is, that they from time to time 





—— — 


EDUCATION. 


having acted as such for many years, the validity 
of his 13 spreaponnara is not to be questioned, if 
he has duly executed the duties of the office. 

(2) The master of a free grammar school per- 
mitted to take boarders to be educated in the school, 
but not so as to prejudice the free scholars. 

(3) Several donations partly for the support of 
a school, & partly for the support of a grammar 


: school being devoted by the comrs. of charitable 
' uses in 1623, to the maintenance of a grammar 


will make choice of the children of such foreigners , 


as are of honest reputation & fear God, without | whethe ] 
' eligibility of the boarders taking scholarships, ctc. 


regarding the rich above or more than the poor.”’ 


No boy to be above the age of cightcen or under the | 
age of six years, & none under a grammar scholar ; . 
the master to receive £50 a y: ar, the usher 20 marks, | 


‘“& my hope & desire & will is, that they hold 
themselves satisfied & content with that) recom- 
pense for their trouble, without seeking or exacting 
more either of parent or children, which procureth 
favour to givers, & the contrary to such as do not 
or cannot. give, for my meaning is, that. it shall be 
for ever a free school, & not a school of exaction.”’ 


school, & that decree having since been followed, 

the whole revenues must be applied to the use of 

the grammar school, at least during the con- 
tinuance of a master appointed under the present 

system.—A.-G. vw. HARTLEY (1820), 2 Jac. & W. 

353; 37 E.R. 663, L. C. 

Annotations :—As to (2) Consd. A.-G._v. Worcester, Bp. 
(1851), 9 Hare, 328. ally, Mentd. Re Storic’s 
University Gift (1860), 2 De G. KF. & J. 529; Lang r. 
Purves (1862), 15 Moo. P. C. C. 389. 

236. | = A.-G. Vv. 
No. 234, ante. 

287. ---—- — ~-.]—In applying to the ct. for 
directions as to the appropriation of charity funds, 
& generally to approve of a new scheme, the ct. 
will not sanction the headmaster of a public school 
taking boarders, since it gives them an advantage 
over the day scholars, unless an inquiry be directed 
whether there should be any restrictions upon the 








DEVON (EARL), 


= 


A.-G. 
(1849), 1 
238. - 


v. CORPUS CHRISTI COLLEGE, 
4]. T. O. S. 198. 

-—— ——--.]-—- The exhibitions of a free 
graminar school confined to the poor boys on the 
foundation, & the boarders allowed to be taken 
by the headmaster excluded from participating 


XFORTD 


. in) them.—Soxicrror-GENERAL ? BATIT CORPN., 


AG. vt BLAIR (1849), 18 J. J. Ch. 2753; 18 


' J. T. OWS. 64.35 13 Jur. 806. 
239 


Six scholarships in divinity to be founded at the | 
Universities, to be given to the most toward in - 


learning of the said scholars. It became a practice 
at a very early date of the said school to allow the 
headmaster & undermaster to take boarders, 
& to allow such boarders to participate in the 
exhibitions & scholarships, & such practice had 
continued down to the present time. Upon 
information :--Held: (1) there being a surplus 
income, the system of taking boarders should be 
abolished, & the masters should not take any 
payment from any of the boys educated at the 
school; (2) forcigners, in contradistinction to the 


first objects of the founder, meant any children not | 


born, nor for the most part. before their age of 
six years brought up, in the parish of Tiverton, 
the term ‘“ forvigners,”” in reference to another 
subject-matter in the will, being confined to 
mean, of & in other places adjoining the parish of 
Nverton; (3) the ct. would refuse to remove 
feoffecs of the charity on the ground of their 
residing at. a distance; (4) reference to inquire as 
to increasing the salaries of the masters, etc., & 
as to settling a qualification in lieu of the subsidy- 
books, no longer existing; (5) the propriety 
... of extending the education of the scholars 
to matters of science & literature, including one or 
more of the modern languages, ought to be referred 


to one of the masters of the et.—A.-G. v. DEVON | 


(Ear) (1846), 15 Sim. 193; 16 L. J. Ch. 34; 10 

Jur. 1067; 60 E. R. 581. 

Annotationa :-—.4e to (1) 
(18451), 9 Hare, 328. 

16 Sim. 453. 


A.-GQ. «. Worcester, Bp. 
~ AG. vw. Stamford (1849), 


ee 


235. Boarders not permitted—-To prejudice of | 


free scholars.)—(1) The master of a free school being 
appointed by the persons acting as trustees, & 


+ ee 





- -| — The statutes of Manchester 
Free Grammar School declared that the master 
& usher, for whom stipends were provided by the 
foundation deeds, should teach, freely & in- 
differently, every scholar coming to the school, 
without any money or other rewards taken there- 
for; that no scholar, of what. county or shire 
soever, should be refused ; that no scholar should 
bring meat or drink into, nor should any one lodge 
in, the school; that vacancies in the trusteeship 
should be supplied by honest gentlemen & honest 
persons within the parish of Manchester; & that 
the trustees should have full power to augment, 
increase, expound & reform the provisions of the 
statutes only concerning the schoolmaster, usher 
& scholars. The master & usher had for several 
years taken boarders, & the boarders had par- 
ticipated in all the benefits of the charity ; & the 
trustees of the school had been generally noblemen 
& gentlemen residing, not in the parish of Man- 
chester, but in Lancashire & the adjoining counties : 
Held: (1) the master & usher ought not to be 
allowed to take any more boarders; (2) the trustees 
thereafter to be appointed ought to be honest 
gentlemen & honest persons residing within the 
parish of Manchester, & persone who occupied & 
carried on business in manufactories, etc., in the 
town or parish, & had dwelling-houses within 
six miles of the schoolhouse, were to be considered 
as being within the parish, for the purpose of being 
eligible to be trustees.-—A.-G. v. STAMFORD (EARL) 





(1849), 16 Sim. 453: 12 L. T. O. 8S. 395; 13 

Jur. 438; 60 E. R. 950. 

.{nnolations : - Manchester School Case (1867), 2 
Ch. App. 407. Refd. A.-Gi. tr, Worcester, Bp. (1851), 9 
Hare, 328, 

240. —-—.;-— There is no general rule 
against the admission of boarders in grammar 


Part XV.—EDUCATIONAL CHARITIES. 


schools; but the number of boarders admitted 
ought not to be such as in any manner to affect. 
the admission of free boys, or the means of educa- 
ting them to the best advantage, according to the 
provisions of the scheme.—A.-G. ». WORCESTER 
(Bp.) (1851), 9 Hare, 328; 21 L. J. Ch. 25; 18 
L. T. O. 8S. 86; 15 J. P. 831; 16 Jur. 3; 68 
E. R. 530. 

Annotations :—Consd. Re Bristol Free Gr s 
1860), 28 Boeav. 161. Refd. Manchester Maohool ne 
(isor} 2 Ch. App. 497. Mentd. Sir John Port's 
fospital & Free-School (1852), 16 J. I. 196: Re Man- 
chester New College (1853), 16 Beay. 610; Re Chelma- 
ford Grammar School (1855), 3 Ey. Rep. 5173 A.-Gh t. 
St. John’s Hospital, Bath (1865), 1 Ch. App. 92; A.-G. 2, 
Stewart (1872), L. R. 14 Eq. 173: Re Browne's Hospital 
rt. 8 ord (1889), 60 L. T. 2885; Fe Betton'’s Charity, 
{1908} 1 Ch. 205. 

241. ~--—— -——.] — The ct., under the circutm- 
stances, refused to sanction the introduction of a 
clause into a scheme authorising the master of a 
‘grammar school to take boarders.-—A.-(i. v. 
GLOUCESTER Corpn, (1860), 28 Beav. 438; 51 
E. R. 434. 

242. ——---—.]—-(1) In considering — the 
question as to the propriety of introduction of 
boarders into free grammar schools, cach case 
must be tried on its own merits. 

(2) The ct., in 1860, refused to alter a scheme 
made in 18417, prohibiting the masters of the 
Bristol Free Grammar School taking boarders, the 
school being very prosperous, & there appearing 
on necessity for admitting them. 

(3) In those grammar schools which are, from 
their position & neighbourhood, well attended by 
free scholars, boarders should not’ be admitted, 
unless to such a limited extent as not to interfere 
with the general character of the school; & when 
a school has attained a great. amount of success 
under this system, it would be foreign to the duty 
or province of this ct. to interfere with or alter the 
system.—e Briston Free (CiRAMMAR SCHOOL 
(1860), 28 Beav. 161; 29 L. J. Ch. 5143 2 LT. 
743; 6 Jur. N.S. 285; 54 E.R. 3273 sub nom. 
A.-G. v. BristoL. CorPN. GRAMMAR SCHOOL, 24 
J.P. 105. 

«{nnotation :—Mentd. Manchester School Case (1865), 

L. R. 1 Eq. 5. 

243. Boarders permitted.;-—- A school having 
been founded by letters patent in the town of 3B., 
«& afterwards incorporated by statute, for * the 
teaching of children in grammar freely, without 
any exaction or request of money, not exceeding 
the number of 144°’ :—Held: (1) instruction in 
Latin & Greek was made imperative by the terms 
of the foundation; (2) the average number of 
scholars presenting themselves from the town of 
B. & its neighbourhood having never exceeded 
fifty, the ct. would refuse to adopt a proposal for 
Increasing the number of scholars by throwing the 
school open to the whole world, & establishing 
dames’ houses in the town, & would sanction a 
scheme for enlarging the school by allowing the 
headmaster to take boarders; (3) an offer of a 
grant of money to an endowed school, accompanied 
by conditions that exhibitions to the university 
of like amount to the interest of the grant should 


be maintained out of the school revenues, & the | 


capital of the grant applied in restoration & cn- 
largement of the rs’ houses, 
accepted by the ct. 

(4) A scheme having been settled in 1857, 


would be © 
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ct. varied the scheme by directing that a fee 
of £3 3s. a year should be paid for each foundation 
boy, to the number of fifty out of the school 
revenues, & that 144 foundation scholars should 
be elected, with preference to town boys, for 
whom capitation fees were to be paid out of the 
revenues of the school, so far as the income would 
extend, but that no town boy should pay more 
than £3 3s. as a capitation fec.— BERKHAMPSTEAD 
ScHOOL CASE (1865), lL. R. 1 Hq. 102. 

atnnotations :- Mentd. Manchester School Caso 1e6s : 

I. R. Kq. 54; J2te Berkhamsted Grammar Schoul, 

(1908) 2 Ch. 25, 

244. Enlarging number of scholars —- Scheme 
rejected. |-—BEtKIAMISTEAD ScnooL Case, No. 
243, ante. 

245. ——-- Paying scholars introduced —Scheme 
allowed.!---MANCIESTER ScnooL Case, No. 232, 
ante, 

246. Religious instruction—Discretion of head- 
master.| - (1) In settling a scheme for a grammar 
achool, where the headmaster is to be a graduate 
of Oxford or Cambridge, & in holy orders, the ct. 
will give no specific directions as to religious 
instruction or discipline, but will leave the details 
of both to the discretion of the headmaster. 

(2) Restrictions imposed on the master of a 
frea grammar school as to holding ecclesiastical 
preferment.— Re Kina's GRAMMAR ScCuooL, WAR- 
WICK (1815), 1 Ph. 564; 14 ET. J. Oh. 3885 4 
I. TV. O.S. 34035 OJ. P1783 41 1. RR. TAT. 
Annotations -—Mentd. A.-G. 1. Worcester, Bp. (1851), 9 

Hare, 328; 2 Chelmsford Granmar Sehool (1855), 3 
. Eq. Rep. 517. 


247. —-—- Exemption of dissenters —Powers of 
visitor.]--- Upon an information, filed on behalf of 
divers dissenters from the Chureh of Ingland, 
against the governors of a school founded & 
endowed by Edward VI., to obtain a declaration 
that the religious teaching prevented them from 
obtaining the advantages of the school, & that it 
was contrary to the intention of the founder & 
a breach of trust, & that. it might be altered :--- 
Held: the question related to the internal manage- 
ment of the school, & it must be left for the con- 
sideration of the visitor. - A.-G. oo. SHERBORN 
GRAMMAR SCHOOL (GOVERNORS, ETC.) (1854), 18 
Beav. 2563 2 Eq. Rep. 0175 24 1. 0. Ch. 745 28 
L. T. OO. S. $265 18 J.P. 383 18 Jur. 6803 2 
W. BR. 9053 52 BR. DOT. 


ad 
Annetations: Folld. dte Stafford Charitden (1858), 31 
lL. TT. Of S. 20. Chehnsford Granimar School 


be Refd. lee 

(1855), 1 is : Mentd. /te Campden Charition 
( ab LX ¢ 
» 


2 & 5a, 

‘ho O. SEO3 2ée Wolr Horspital, (1910), 2 Ch. 

248.- -- -- .) A testator in 1614 founded 

a preachership, a school & alinshouses, but neither 
by the will nor by the Royal Charter of foundation 
was any provision made as to the religious instruc- 
tion of the scholars; the latter empowered the 
governors to make such reasonable statutes for the 
“ good rule & governance ”’ of the school as they 
should think proper, so as not to be repugnant 
the realm. Statutes were accord- 
ingly made, requiring the scholars to attend 
church & receive religious instruction :—Held : 
(1) this was not a Church of England school ; 


: (2) the ct. would order, in a@ proposed new scheme, 


that children, whose parents objected, should 
neither be compelled to attend church, or to 


- peceive religious instruction.---A.-G. v._ HABER- 


providing that £5 a year should be paid to the : 


masters for each foundation boy out of the school 
revenues, so far as they would extend, & when they 
failed, then by the parents of such foundation 
buy; & that £9 a year should be paid by the 
parents’ of each boy not on the foundation, the 


, $29; 23 L. T. 


DASHERS’ Co. (1854), 19 Beav. $85; 24 L. J. Ch. 
O. 8. 328; 52 E.R. 399. 

249. ee -- BASINGSTOKE SCHOOL CASK 
(unreported), cited 25 L. 'T. O. 8. 33. 
An ion :--Consd. te Chelmsford Grammar choo 
3 Eq. Rep. 517. 
Q@Q2 


set 


rudal 
(1855), 
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Sect. 10.—Grammar schools. 
2,3.& 4.) 

250. ——- --—-.]-——(1) The free grammar school 
of C. was founded by Royal Charter of Edward VI., 
for the education & instruction of boys & youths 
in grammar, & endowed with the lands of certain 
dissolved chantries. By the charter, the goverm- 
ment of the possessions & revenues of the school 
were vested in four governors, who were incor- 
porated, with perpetual succession, & had power, 
with the advice of the bishop of the diocese, to 
make statutes & ordinances for the regulation of 
the school; &, on the death of a governor, the 
election of his successor was vested in the survivors, 
with certain restrictions as to his qualifications. 
In ascheme for the better regulation of the school : 
~-Held: the ct. would refuse to sanction the 
appointment of a board of trustees to act as a check 
upon the governors, considering that they had a 
sufficient check already in the bishop & the Lord 
Chancellor as visitor of the school. 

(2) Religious instruction is a necessary part of 
education in a grammar school, & where there is 
reason to believe that.such instruction was originally 
intended to be according to the doctrines «& 
principles of the Church of England, it must. be 
according to those doctrines & principles, & the 
et. will not sanction the insertion of a clause in the 
scheme exempting those scholars whose parents 
conscientiously object thereto from receiving such 
instruction.-- fe CUWeLMSFORD GRAMMAR SCHOOL 
(1855), 1K. & 3.5483 3 Eq. Rep. 517; 24 1... Ch. 
742, 251. 3.0.8.32; 103.P.1473; 3W.R. 201 ; 
OY Ie, R. 575. 


Part XVI. Sects. 1, 


Annotations: -.a to (2) Refd. A.-G. r. Limerick, Bp. (1870), ) | 
Is WLR. 1 ‘as to internal regulations & management, unless 


1192. Generally, Mentd. Baker ¢. Lee (1860), 
Xx H. La Cas. 405. 
251. -—--- Powers of trustees.|--The governing 


body of a grammar school founded by Kdward VI. 
was empowered, with the advice of the bishop 
of the diocese, to make statutes & ordinances :—- 
Held: (1) this was a Chureh of England school, 
k the trustees must be of that persuasion ; (2) the 
ct, on directing a scheme would refuse to give any 
Rpecial directions as to religious instruction, 
further than that it was to be in accordance with 
the statutes & ordinances made, from time to time, 
by the trustees & the bishop. Re STAFFORD 
CHARITIES (1857), 25 Beav. 283 27 1. J. Ch. 3st ; 
Sl. TO. S. 203 210. PP. 82bs 8 Jun N.S. 
11913 53 KB. R546. 

252. City Livery Company as trustees.) --— The 
Skinner’ Co. are trustees of certain lands, in their 
corporate character, as governors of the possessions, 
revenues & goods of the free grammar. school 
of Sir A. Judd, Knight, in the town of Tonbridge, 
Kent, & the same are held by them, according to 
the tenor of letters patent of Edward VE." for the 


EDUCATION. 


253. Salaries — Augmented beyond specified 
endowments—Allowed to trustees in accounts.|-— 
A testator, after devising lands on trust to con- 
stitute a grammar school, directed that the trustees 
should have the management of it, & should appoint. 
a master & usher, K& pay to them respectively 
£50 0 year & £30 a year; the trustees established 
a school, which, however, from mistake, was not 
conducted as a free grammar school 3 &, the rents 
of the charity lands having increased, an aug- 
mentation was made to the salaries of the master & 
usher :—Held: the trustees were entitled to have 
the sums paid in respect of this augmentation 
allowed them in their accounts, notwithstanding 
their error in the application of the charity, & the 
mention of salaries of a specified amount in the will. 
—-A.-G. v. CHRIST CHURCH (DEAN, ETC.) (1826), 
Jac. 637; 2 Russ. 321; 38 BK. RR. 356, LC. 

254. —-—- Of masters —- Preferred to scholar- 
ships.|—In a school. the first object is to provide a 
proper remuneration for a competent master, « 
this ought not. to be interfered with by the institu- 
tion of exhibitions & scholarships, however useful 
in themselves. ---A.-G. 1. YORK (ARCHBP.) (1853), 
17 Beav. 495; 2W.R.7; 514K. R. 1126. 

255. Exhibitions to Universities —- Alteration in 
scheme.-— Preference to residents.|—He TONBRIDGE 
ScHOOL (1844), 3 LT. O.S. 258, 

256. Apportionment of mixed endowments. : 
A.-G. v. HARTLEY, No. 230, ante. 

257. Augmented endowments —New scheme 


i enforced -~ Management not speatier hear | -~(1) In 


' charity cases, where there is a visitor, t 


ee ee ee 


support. of the master & under-master of the said . 


school, & for the reparation of the said lands & 
tenements, & not otherwise, nor to any other uses 
& intents.”--A.-G. or. SKINNERS’ Co. 
ETc.) (1820), 5 Madd. 1735) 50 Ek. R. sto; 
appeal (1821), Jac. 620, 1..C. 

Annotation > —Mentd. A.-(i. «. Kerr (IS41), 4 Beav. 297, 


on 


(MASTER, - 


w Ct. of 
Ch. will not interfere with the visitatorial power, 


there be a breach of trust. 

(2) Where the Crown is the founder, the King 
is the visitor, & the ct. does not interfere as to the 
internal regulations & management, but where the 
charity is founded by a private individual, & no 
Visitor is) appointed, & the Crown by Royal 
Charter has incorporated the governors, «& 
authorised them to make rules, this ct. will interfere 
if the existing rules do not carry into effect the 
views & wishes of the founder, &, to further the 
founder's intention, it directs a scheme, rendered 
hecepsary by the altered state of circumstances & 
the progress of civilisation. A grammar school, 
previously founded, was endowed in 1571, & the 
governors were, in 1577, incorporated by Royal 
Charter, giving thern powers to make rules & elect 
governors, Afterwards, various other charitable 
gifts were made to the governors connected with the 
school :— Held: though improper conduct was not 
even alleged against the governors, this was a 
proper case for a scheme, for the purpose of putting 
the whole under one uniform system of manage- 
ment.--- A.-G. oe. DEDHAM ScHOOL (1857), 23 
Beav. 350; 26 L. J. Ch. 497; 29 L. T. O.S. 45 5 
21 J.P. 308; 3 Jur. N.S. 3253 5 W. R. 3053 a3 
E.R. 138. 

Appointment & dismissal of ‘masters.; ——- See 


* Part AVIT., Sect. 10, post. 
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Part XVI.—Grant of Land for Educational Purposes. 


Sect. 1.—IN GENERAL. 


Educational purposes.|-—See CnARITIES, Vol. 
VII., pp. 245 -248, No. 51 et seq. 

—— Land acquired compulsorily.: —- Sec 
COMPULSORY PURCHASE, Vol. XL, p. 204, No. 
2226-2229. 


6 ener ee = 


Sect, 2.--GRANTS Pere THE SCHOOL SITES 


See School Sites Acts, 1841 (c. 38), 84! (c. 37), 
1849 (c. 49), 1851 (ce. 24), 1852 (ec. 49). 
Liability for cost of street improvement. -—Sce 


Sect. 4, post. 


258. "Subsequent exchange---Not made by deed - . 


Prescriptive title acquired by trustee.’ ---BRoOWwN 

v. PATTERSON (1899), 43 Sol. Jo. 208. 

Annetation -—Mentd. Harper vr. Hedges, (1923) 2 K. B. 314. 
259. Failure of purpose - - Reverter to estate of 

donor.! —In 1868 S. executed a deed poll under 

School Sites Act, 1841 (c. 88), 5. 2, conveying to the 

minister & churchwardens of a parish a piece of 


land for the purposes of the Act & upon trust to . 


permit the premises & all buildings to be erected 
thereon to be used as a school for the education 
of children & adults of the poorer classes of the 
parish & for no other purpose. The schools were 
to be open to the inspection of the Established 
Church inspectors & managed by the principal 
minister of the parish, who was to superintend the 
religious & moral instruction of the scholars & 
might use the premises for a Sunday sehool. 
A school was erected on the land & used till 1907 
as a public elementary school, when it ceased to be 
used except as a Sunday school. S. claimed that 
the premises had reverted to him under the Act. ; 
the Board of Education contended that they were 
still devoted to charity & that a scheme ought to 
be settled for the future administration thereof ; 
Held: inasmuch as the school had ceased to be 
used for the pu 4 lena specified in the deed poll it 
had reverted to the estate of S., the donor, although 
it had been continuously uned for other purposes 
specified in the Act.— A.-G. or. SHADWELL, [1010] 
1 Ch. 923 70 1. J. Ch. 1133 101 L. T. 6303, 26 
1. LR. 82 ;_ o4 Sol. Jo. 180. 
ainnolation :-—Reld. A.-G. ¢. Price (2911), 75 J. BP. 566. 
Scheme cy-prés.}-—Sce CHARITIES, 
VHI., p. 317, Nos. 1408-1411. 


Vol. 





3.- TECHNICAL AND INDUSTRIAL 
INSTITUTIONS. 

260. Gift within year of donor's death-—~ Direction 
in will to executors to execute conveyance--- 
Technical & Industrial Institutions Act, 1892 
(c. 29), sects. 2, 6, & 10.) ~ By his will, dated Mar. 
1908, the testator, by clause 2, gave all his real & 
personal estate, with certain exceptions, to his 
exors. upon the trusts thervinafter declared, & by 
clause 5, after referring to a technical trade ‘school 
which the testator had erected on his freehold land, 
& which he intended to endow, he directed Nits 
exors., in case he might not have executed a con- 
veyance of the school & premises, & of other real 
& personal property, which by reason of his death 


SECT. 


OT. L. RR. 322 ; 


within twelve months from its cxecution should - 


have become void, to execute & enrol a cathe B 
y 


ance. By deed dated Oct. 20, 1908, & du 
enrolled, the testator conveyed to a trustee the 
freebuld lands & buildings described in the first 


' schedule thereto, upon trusts therein declared, for 
the maintenance of the school & tho education of 
the scholars. Part 1, of the first schedule com- 
rised the site of the school; Part 2 comprised 
reehold ground-rents as an endowment for the 
school; & Part 3 comprised the freehold residence 
of the testator. The teatator died in Aug. 1909 :— 
Held: the site of the school described in Part 1 of 
the schedule to the deed of Oct. 20, 1908, passed 
by that deed by virtue of the provisions of the 
above Act; the remainder of the property de- 
scribed in Parts 2 & 3 of the schedule to the deed 
passed under the testator's will to the exors. ; ; & 
clause 5 of the will operated as a good equitable 
devise of that) property to charitable  uses.— 
Re STANLEY'S TrRusT DEED, STANLEY uv. A.-G. 
(1910), 26 'T. L. BR. 865. 


2 a — ee ee 


Secr. 1. -LIABILITY FOR COST OF STREET 
IMPROVEMENT. 

261. Trustee as ‘‘ owner ’’ -—School Sites Act, 
1841 (c. 38).|-—A charity school was established in 
W. on premises granted under the provisions of 
the above Act of which applt. was a trustee, re- 
ceiving no rent, & deriving no profit: therefrom. 
The Local Board of Health of W., acting under 
Public Health Act, 1818 (e. (33), 8. 69), gave proper 
notice that certain works therein mentioned should 
be done in a street upon which the school abutted, 
which works not being effected the board them- 
selves did them. & charged the Pas to applt. 
as *‘ owner,’ as described by sect. 20 of the 1848 
Act: Held: they were justified in KO doing.— 
BowvDITrcH t. WAKEFIELD LocAL Boanp (1871), 
I. R686 Q. B. 58673 400. 0. M,C. 214s 25 0. 7. 


843 36 0. PL 107. 
Anntationa s -—Consd. Wrisht 7. Ingle (1885), 16 °Q. BOD. 
$79 Moyrick 


Distd. ft Christehureh Enclosure Act, 
A.-(i., {E8941 3 Ch. 200, Folld. Hornsey District, Counell 
v. Sanith, [EST] 1 Ch. 843. efd. one ®. Plamstoad 
Bourd of Works (A871), L. WR. . YQ. HB. ie Aa aber 
Board of Works r. British Land Co. asad 10 QQ. B. 
16; Truman, Hanbury ®& Buxton v. Wermlukce [1 aud] 


A w@ HK. 774; St. Mary, Hosting: Tt Vestry tw. ¢ ‘obbatt, (1805) 
1Q. WB. 8695 hia kney Corpn. re. Lee Conservane Iboard, 
{i904) 2 K. sai oaks Harn pstend Corpn. rt. Mid. Kty., 


11905) 1 K. 8. 938 

262. -— -.--- Whether charge enforceable by 
order for sale.) -Under sect. 6 of the above Act, 
a piece of land was conveyed in the form given in 
sect. 10 to trustees for ever for the purposes of the 
Act, as a site fora National School, ‘ & for no other 
purpose whatever '"’; & a National School was 
afterwards erected upon it. The local authority 
under Public Health Act, 1475 (c. 55), 5s. 150, mado 
up a strect on part of which the school premises 

yutted, & served the trustees with notice under that 
Acttopay theapportioned ex penses:—Held: (1) the 
trustees were liable for those expenses as‘ owners” 
within the 1875 Act, & therefore the ¢XpPenKes 
were, until recovery the reof, a charge ’’ upon the 
premises under sect. 257; but. (2) the local authority 
could not enforce the e harge by an order for sale 
of the school premises since such an order would be 
of the I8St)l Act. --Mormnstiey 


in contravention 
Districe CouNcin c. Savin, | USOT) I Ch. B13; O68 
J.. J, Ch. 470 5 706 I. rT. 4513 4% W. jt. QSL; 13 


i Fins Jo. 423, "U. A. 


rs aT —_ 0. Ce. Wandsworth B.C., (190%) 
i K. B. Hackney Corpn. et. Lee Conservancy Board, 
gut) 2%. Kk. -b. 511; Hampstead Corpn. v. Mid. Ity. (£905), 


Grants andae School Sites Acts.] -—- See Sect. 2, 
ante, 
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Part XVIIl.—Schoolmasters and Teachers. 


Scr. 1.—CANDIDATES FOR THE TEACHING 
PROFESSION. . 


Infant candidates—Bound by terms of Board of 
Education grants.|—See 1921 Act (c. 51), s. 168. 


Sucr. 2.—REGISTRATION. 
See Mducation (Administrative Provisions) Act, 
1907 (c. 43), s. 16. 


SECT. 3.—SCHOOLMASTERS IN LOCO 
PARENTIS. 


263. General rule.] 
coTE, No. 266, post. 

264, ---—.]—The duty of a schoolmaster’ in 
relation to his pupils is that of a careful father 
(DARLING, J.).—SHEPHERD v. Kssex Country 
CoUNCIL (1913), 29 T. 1. RR. 303. 

265. Breach by parent of school rules—Right of 
headmaster to decline to receive pupil back.j|— 
Deft.’s son was a pupil at pitf.’s school, one of the 
rujes of which, deft. having notice of it, was that 
no “exeal’’ or permission to leave the school & 
remain away for one night, was allowed during 
Easter term. During Easter term deft. requested 
that his son might) be allowed to come home & 
remain for the night, which pltf. refused to allow ; 
but subsequently, on deft. repeating the request 
& sending a servant for the boy, pitf. allowed him 
to go home, writing to deft. at the same time that 
he did so on the understanding that the boy 
returned the same night. On the boy reaching 
home, deft. telegraphed to pltf. that it was not 
convenient to send the boy that day, but he could 
return the next morning, to which pltf. tele- 
graphed in reply, that unless deft.’s son returned 
that. night, he should not receive him back. In 
consequence of the last telegram deft. did not send 
the boy back, & the present action was brought to 
recover the school fees due on the first. day of 
Kvaster term, of which term less than three weeks 
had expired when the boy left. Deft. paid £13 
into ct. with a denial of liability, & counter- 
claimed damages for breach of contract. by pltf. :-— 
Held: (1) pltf.’s contract was to board, joie & 
educate deft.’s son for the term on the condition 
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(2) The parental authority in case of conflict 
must of course prevail, & the fathcr might, 
no doubt, have had a habeas corpus if the master 
detained his son against his wish (WILLS, J.). ~- 
PRICE v. WILKINS (1888), 58 LL. T. 680; 4T. 1. R. 
231. 

Annotation :-—As to (1) Refd. Wood v. Prestwich (1911), 

104 L. T. 388. 


Liability for negligence.|——Sce Sect. 8, post. 

Punishment of pupils.|—See Scct. 4, sub-sect. 
2, post. 

Custody of chiJdren.|—See INFANTs. 


Sect. 4.—POWERS AND DUTIES. 
SUB-SECT. 1.—EXPULSION OF PUPITS. 


266. Authority of master—Must be exercised 
reasonably.|—-(1) Although the master of a school 
has the same authority over the scholars as the 
parents would have, &, therefore, may impose 
reasonable restraints upon their persons, either 
by way of prevention, or punishment of dis- 
orderly conduct, yet he has not a discretionary 
power of expulsion; but only for reasonable 
cause. In judging of the cause, however, great 
regard must be had to his necessary discretion as 
to the enforcement of discipline; & the wilful 
breach of its reasonable rules may be sufficient 
cause, & the repetition of acts of disobedience, each 
in itself separately insufficient, may be sufficient, 
as showing a persistent disregard of discipline, & 
xn habit of disobedience. But, if the expulsion 
is justified on the ground of some particular act, 
or conduct, not only as likely to be seriously 
injurious to the peace & good order of the establish- 
nent, but as committed with that object, if must 
appear that it was of that character, or the justi- 
fication would fail. 

To a declaration for an assault & false imprison- 
ment of a youth, & forcibly taking from him a 
pocket-book & manuscripts, deft. pleaded a special 
plea setting forth, in effect, that deft. was superior 
at a college ; that pltf. was a pupil there under his 
charge ; that a society, or combination, had been 
formed among the pupils for purposes subversive 





- of the discipline of the school, & that plitf. was a 


‘member & promoter of that society ; 


. order to ascertain the particulars of such society, 
that he should be at liberty to enforce with . 


regard to the boy the rules of the school, or such | 


of them as were known to deft.; this condition 
having been broken by deft., plitf. had the right 
to refuse to complete his contract, & was conse- 
aeeaby entitled to succeed in this action both on 
claim & counter-claim. 
PART XVII. SECT. 1. 
e. Qualifications of separate school 
teachcra——Identical with those of common 
achuol teackera.}--Tho general policy 
declared by later atatutory enactments 
iu to require teachers of separate achools 
to uudergo the samo examinations & 
reecive the same certificates as common 
achool teachers, but some persons are 
exempted from its immediate opera- 
tion.—-GRATTAN ¢. Orrawa ROMAN | 
CATROLIC SKPARATE SCHOOL TRUSTEES 
(1904), 9 O;. L. R. 433: 35 GC. OL. TT. 
104; 40. W. R. 389 e 
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thereundor assign 


€ 
could not | 
but having 


status as asais 
entitled to 
The term 


~e wee 


fae 
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that, in 


he authorised deft. to enquire of pltf. thereon, & 
to detain him while so doing, & to take the pockct- 
book & manuscripts which contained entries 
relating to the society, & justifying the matters 


charged in the first count as necessarily done to 


under Victorian Public Service Act, 
1883, 6. 49, every school teacher cne- 
ployed tn a State school at the date 
of the Act wan directed to be claasified 
as in the Act pices & the classifiers 
1€ 
ofa junior aasistant :—Hel 
to the true construction of the Act, 
reap. not being in point of fact at the  miissed 
fate of the Act a 

liy be classified as such ; 
ad at that time a definite 
tant. teacher, 
be classified 

nior 

not interpreted by the Act, & did not 


obtain possession of the pocket-book with a view 
to preserve the discipline & due government of the 
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to resp., so as to alter her position.—- 
MAIN vr. SrakkK (1800), 15 App. Cas. 
384.—AUS8., 


resp. the stat us PART XVII. SECT. 4, SUB-SECT. 1. 


: according g. Responsibility of trustees.) —On 
Dec. 3, 1884, a school teacher dis- 
itf. for disubedicnce, etc. 


unior assistant, was brought before the 
trustees, & on Jan. 6 nei a 
resolution that the boy could return to 
school on his expressing regret for his 
' misconduct. After the of 


, she waa : . 
solr.’s letter on behalf of the father, the 
t passed 


accordi ‘ 
assistant °’ was 


PART XVII. SECT. 2. » on Feb. 10, % u 
f. Statutory classification of teachers | Gsieting al Ite dete Be thes, Kae ne after one’ day's suspension On 
a a of teachers at. a was no r one y's 8s mn. 
—-Slatus wrongly assigned.j— Where power under the Act to apply the term Feb. 11, another resolution was passed 


Part XVII.-—ScHOOLMASTERS AND TEACHERS. 


school; & that having found therein proof of the 
peter anteater sentenced pltf. to expulsion, & 
confined to his room, until he could be con- 
veniently expelled, in order to prevent communica- 
tion with the other boys. On other pleas, a similar 
justification was pleaded : one set of pleas averring 
that such a society had, in fact, been established 
among the pupils; another, that deft. had 
reasonable ground for believing that such was the 
fact. Issue being joined on these pleas :—Held ; 
deft. having been informed that the pockcet-book 
contained the proofs & particulars of such a con- 
spiracy as was described, he was justified in de- 
manding & forcibly taking it; the subsequent 
imprisonment could only be justified if the ex- 
p sion was justified; the expulsion could only 

e justified upon good & sufficient legal cause ; 
the supposed association would afford such a 
justification if it had the serious object & design 
alleged, but not otherwise. 

(2) As to going to public-houses, it is most 
reasonable that there should be a rule against. it, 
& against frequenting them for purposes of 
diversion (COCKBURN, C.J.). 

(3) As to pistol firing, it is most reasonable that 
there should be a general rule against the use of 
on by the boys at the school (CocKBURN, 

(4) It is incidental to the authority of a head- 

ter expel from the school over which he 
presides any scholar or student whose conduct 
is such that he cannot any longer be permitted 
to remain without danger to the school. This is 
not a power to be exercised arbitrarily—it may be 
questioned ; & although, no doubt, a large dis- 
cretion must be allowed, it must not be exercised 
wantonly or capriciously (COCKBURN, C.J.). 

(5) A parent when he places his child with a 
schoolmaster, delegates to him all his own authority, 
so far as it is necessary for the welfare of the 
child (CockBuRN, C.J.). 

(6) There is an implied contract’ between the 
parent & the preceptor that the latter will con- 
tinue to educate the child so long as his conduct. 
does not warrant his expulsion from the school 
(COCKBURN, C..).—FITZGERALD ov. NoWPHCOTE 
(1865), 4 I. & FB. 656. 
«(nnotations :-—.18 to (1) & 


(1911), 104 L. T. 388. 
ahaa 4T. L. 1. 623; Cleary vr. Booth, (1893) 1 Q. B. 


267. cee ae Hero. HAWLEY BURY COL 
LEGE (GOVERNORS) (1888), 4 ‘TI’. 1. R. 623. 
oA cl ati :~-Consd. Wood rv. Prestwich (1931), 104 1. 'T. 


4) Consd. Wood +. Prestwich 


268. ——— No action maintainable—Absence of 
mala fides of master.J—-A scheme made under 
Endowed Schools Act, 1869 (c. 56), with regard 





( 
Refd. Hutt v. Haileybury College | 


to an endowed school, & which by sect. 45 of the | 
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reinstating tho resolution of Jan. 6. 
The father was not. notified nor was he 
Leent at the meetings of Jan. 6 & 

eb. 11; but he was notified of, & 
Was present at, the mocting of Fcb. 10. 
The boy returned to school, but, 
relying on tho resolution of Feb. 10, 
iuade no apology, & remained there 
for several days, but was not interfered 
with by the teacher, who, however, 
would give him no instruction. In an 
action against the teacher & trustecs 
for an alleged wrongful dismissal :—- 
Meld: the action must be dismissed 
against the trustees; it was not their 
ih but that of the teacher, that caused 





43%.- -C 


injured 


do &. 
1If8S, & on May 
Was served hy t 


boy’s removal; the paseing of the 
resolution as to apol was notan public school board 
expulsion ; teacher {in not instruct- school meeting, on 
ing the bo was not acting un 
trustees on; & they were not tained. 


lable for not compelling hor to give the 


instruction.-- MCINtTyE 9, BLANCHARD 
i Cane (1486), IL O27 it. 


| 
! 
h. Diverctum of trusteca & amaster.\ | 
-~ A pupil at a public sehcol having | 
he top of a ecehoo! desk be i 

cutting it, he was ordered by the school- | 
maater to replace the top with his own | 
hands, & was suspended till he should | 
The suspension wason Feb. 20, 
1889, notice of motion 
he father of the pupil 
for a mandamus to compel the trustees 
to re-admit: the son. 
time appeals had been mado by the 
father to three of the trustees to the 


all of which applica- 
tions the action of the teacher was sus- 
During thin tine the pupil 
attended another public schuul :— 


599 


Act had the force of a statute, provided that the 
headmaster should have the power of expelli 
& boy for any adequate cause to be judged by him. 
The headmaster having expelled a boy for an offence 
alleged against him, an action was brought by the 
boy's father against the headmaster claiming 
es for breach of contract :—Held: the 
terms of the scheme were binding upon the boy's 
father, & in the absence of mala fides upon deft.’s 
part in expelling the boy (which was not alleged) 
no action was maintainable against him.—-Woop 
v. PRESTWICH (1911), 104 L. T. 388; 75 J. P. 285 ; 
27 T. L. R. 268; 55 Sol. Jo. 292. 

269. Statutory power—Parent bound by.] 
—Woop v. PRESTWICH, No. 268, ante. 

270. By school manager-—Forcible ejection— 
Assault.|——A certain school was, prior to Kducation 
Act, 1902 (c. 42), an elementary school provided & 
maintained by Roman Catholics for the education 
of Roman Catholics children, & it has since been 
managed by managers appointed in accordance 
with that Act, & applt., a Roman Catholic priest, 
was the chairman of the managers. Owing to 
some disturbance in the school he had given order 
that a certain girl, a pupil in the school, should not 
return to the school. Applt. again came to the 
school during the time for religious instruction 
& seeing the girl present told her to leave the school, 
but the girl, who had been told by the head- 
mistress not to leave, refused to leave, & there- 
upon applt. caught hold of her & forcibly pulled 
her out of her seat. & pushed her out on to the high- 
way. Applt., having been summoned for assault, 
contended that as school manager & pricst he 
had a right to order any child’s name to be struck 
off the register, & was justified in ejecting the girl, 
& further set up that there was a bond fide claim 
of title to be decided, which ousted the jurisdiction : 
-—Held: (the justices having convicted) there 
was no such title to Jand or interest in land in- 
volved as would oust the jurisdiction of the 
justices under Offences against the Person Act, 
ISG1 (c. 100), 5. 46, & there was nothing on the 
facts as found to oust their jurisdiction.—-LUCAN 
v. Barrerr (1915), $4 L. J. K. B. 21805 113 
lL. T. 7373; 70 J. P. 4085 31 TL. Ri. 6083; 18 
I. G. R. 1361; 25 Cox, C. C. 108, D.C. 
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* SUB-SECT. PUNISUMENT OF PUPILS. 
271. Corporal punishment --Moderate & reason- 
able.|---A schovlinaster who, on the second day 
after a boy’s return to school, wrote to the parent 
proposing to beat him severely to subdue his 
alleged obstinacy, & on receiving the father's reply, 
assenting, beat the boy for two hours & a half 
secretly, in the night, & with a thick stick, until 
HARD Held : Lhe discretion exercised by the 
master & trustees should not be inter- 
| fered with, especially alter the delay 
| & change in the position of affairs.—-- 
Re McCaLLim & BRANT SCHOOL 
Tresries (1889), 17 O. 1. 451. 


eee ne 


PART XVII. SECT. 4, SUB-SECT. 2. 


k. Corporal punishment. ha Deft., a 
teaoher in one of the public schools, 
was charged before the inagistrate, for 
axsauiting, beating & if-using J., one 
‘of the pupils under his care, & was 
| acquitted on the ground that there was 
not evidence of malice on the part ot 
deft. or ae gab rr erett fojury to the 
child :-—Held: the only question pro- 
perly before the stipen mnagistrate 
wan whether the p t war 
reasonable under the circumstances, 
or, in other words, whether there was 


In (he mean- 


& t the annual , 


500 


Secl. 4.—T’owers and dulics: Sub-secl.2. Sect. 5.) 


he died :—Held: (1) liable to a charge of man- 
slaughter. 
(2) A parent or a schoolmaster (who for this 


puree represents the parent & has the parental 
authority delegated to him), may for the purpose 
of correcting what is evil in the child inflict 


moderate & reasonable corporal punishment, 
always, however, with this condition, that it is 
moderate & reasonable. If it} be administered 
for the gratification of passion or of rage, or if it 
be immodcrate & excessive in its nature or degree, 
or if it be protracted beyond the child’s powers of 
endurance, or with an instrument unfitted for the 
purpose & calculated to produce danger to life 
or limb; in all such cases the punishment is ex- 
cessive, the violence is unlawful, & if evil conse- 
quences to life or limb ensue, then the person 
inflicting it is answerable to the law, & if death 
ensues it will be manslaughter (COCKBURN, C.J.). 


| 
| 
| 


EDUCATION. 


on the premises of a school, but. extends to acts 
done by such pupil while on his way to & from 
school.— CLEARY v. Bootu, {1893] 1 Q. B. 465; 
62 L. J. M. C. 87; 68 L. T. 349; 57 J. P. 375; 
41 W. R. 391; 9 T. L. R. 260; 37 Sol. Jo. 270; 
17 Cox, C. C. 611; 5 R. 263, D.C. 

276. ——— Pupil leaving school on threat of 
punishment—Right of master to determine whether 
raha serious. |-——GOLDNEY v. KING (1910), Times, 

‘eb. 7. 
277. ——— Cathedral music master-—No right to 
punish chorister.|—-A music-master of a cathedral 
is not justified in even moderately beating a 
chorister for singing at a catch club, though that 
might be injurious to his performing in the 
cathedral. Evidence of the practice of other 
cathedrals not admissible.-- NEWMAN v. BENNETT 
(1819), 2 Chit. 195. 

278. Detention at school—— Action for false 


_ imprisonment—Knowledge of infant necessary. |— 


(3) It is truce that the father authorised the | 


chastisement, but he did not, & no law could, 
authorise an excessive chastisement (COCKBURN, 
C.J.) - Reo. HopLey (1860), 2 FL & FF. 202. 
Aeeativn : uta to (2) Refd. Cleary r. Booth, (1893) 1 Q. B. 
ve 
272. ----- Delegation to monitors.|—-e Bas- 
INGSTOKE SCHOOL (1877), 41 J. P. Jo. 118. 


An infant cannot maintain an action for assault 
& false imprisonment against a schoolmaster, who 
has improperly refused to deliver him up to his 
mother, without. evidence that he knew of such 


_ refusal, and of some actual restraint. upon him. -- 
| HERRING v. BoyLe (1834), 1 Cr. M. & R. 3773 
, 6G. & BP. 406; 4 Tyr. 801; 3.1L. J. bx. 344; 140 


273. -——- Delegation to assistant teacher— | 


Forbidden by school regulations---Liability for 
assault.|- An assistant teacher in a public elc- 


mentary school has authority to inflict) corpora] | 


UNnishment on a pupil if the punishment inflicted 
in moderate, is not dictated by any bad motive, is 
such as is usual in the school, & such as the parent 
of the child might) expect that the child) would 
receive if it: did wrong; & the fact that by the 
regulations of the school assistant teachers are 


im. R. 1126. 
279. -——-- Reasonable restraint.) — FITZGERALD 
t NORTHCOTE, No. 266, ante. 

80. - -- To learn home _ lessons—-Whether 
assault on child.!---R. v. WATSON (1884), 48 J. DP. 
Jo. 149. 

281. - --- For not doing home lessons.-— Liability 
for assault.;—Elementary Education Acts, 1870 


_{c. 75), & 1876 (c. 79), do not authorise the setting 


of itself render the assistant teacher liable in an | 


action by the pupil for assault. -MANSELL 1. 
GRIFFIN, (1908) 1K. 2B. 9475 77 1. J. K. B. 676; 
Md. TN. 182: 72 5. P21); 24 TL. RR. Ash 
52 Sol. Jo. 8765 O 1. G. R. 548, A. 


hand.; - A magistrate, being of opinion that caning 
on the hand was attended by risk of serious injury, 
convieted a board schoolmaster of an assault for 
iving «a pupil four strokes, though the boy 
deserved corporal punishment. & the caning was 
inflicted unobjectionably & did not) cause serious 


, attending a board school. 
forbidden to inflict: corporal punishment. will not - 


of lessons to be prepared at home by children 
The detention at school 
after school hours of a child for not doing home 
lessons is therefore unlawful, & renders the master 
who detains the child liable to be convicted for au 
assault.--—-ILUNTER v. JOHNSON (1884), 13 Q. B.D). 


2256; 531. J. M,C. 1823 511. T. 7915 48 J. 2. 


injury :—J/eld: the magistrate was wrong in his, 


reasons & the conviction must be quashed. 

GARDNER t. ByYGRAVE (1889), 53 J. PL. T4933 6 

T. J. RR. 238, D.C. 
275. ---—- For 


misconduct, outside 


a! ORO RTT EAE EEE EI AS Hepes orem 


exceas, --Ror. GAUL (1901), 36 NOS. RR, 
504.—CAN. 
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a school: 


school 

premises. |-— The authority delegated by the parent | 
of a pupil to a schoolmaster to punish a pupil is ; authority, owing to an attack of measles, ordered 
not. limited to offences committed by the pupil | 


! 


SANKUNNI t, SWAMEVATILA 


O63; 32 W.R. 8573 15 Cox, CC. 600, D.C. 
274. ---- What is proper method —Caning on 


Annotations: Mentd. R. or. Linsberg & Leics (1905), 60 


J.P. 107: Cleary v. Booth, [1803] 1 Q. B. 465 


282. -—- Parents’ right to habeas corpus.; - 
PRICE v. WILKINS, No. 205, ante. 

Schoolmaster in loco parentis.).- See Sect. 3, 
bub-sect. 1, ante. 


SECT. 5.- -REMUNERATION. 


283. School closed by sanitary authority -— 
Liability for loss of fees.;— The urban sanitary 


the board school to be closed for a fortnight, 








tecting him in the exereise of his 





1 -—-)-- Roo. Zine (1910), 8 
K. l.. R. 178.—-CAN., 

m. ---— Letty corrections.) --- It is 
within the powers of the head of 
ae echool to inflict moderate & reason: 
able punishmont on a boy, such as a 
couple of amacks on the cheek, for 
correcting unruly conduct or breaches 
of discipline, 

The education rules which provide 
that “corporal punishment shall not 
be inflicted except in the case of moral 
delinquency or flagrant insubordination 
& ehall be limited to six cuta on the 
hand ” do not prohibit or regulate the 
petty corrections such as that in 
queation which 


are oh , for 
wmalutaluing the ordinary dliseipline of 


PatTrat (L022), 1. L. R. 45 Mad. 548.— 
IND. 


mn. ---: Jluthority 


- of master.) -- 
The authority 


of a achoolmaster to 


correct his pupil by corporal punish... 


ment ariser not out of any supposed 
delegation of the pareuts’ authority, 
but out of the relation of master & 
pupil & the neecesities of the case ; 
& the master of a public school under 
Education Act, 12877, has authority 


to administer such correction notwith- | 


standing that that Act makes attend- 
ance at school compulsory. The 
pone pe adopted is that, in detcrmin- 
ng whether a punishment administered 
by a master was reasonable & for a 
sufficient cause, considerable allowance 
should be made to him by way of pro- 


discretion, & if there is a reasonable 
doubt whether the punishment was 
excessive he should have the benefit 
of the doubt. The master’s own 
word must have great weight when 4 
question arises whether a pupil's 
failure to do his work arose from stub- 
bornness or fnattention, or other con- 
duct) dexersing = correction.— HANSEN 
ee (is91), 9NLZ L. RR. 272.— 


PART XVII. SECT. 5. 
o. Teachers’ salary — Payment by 


municipality. }-—A provincial cnactment 
prov t a certain proportion of 
he salarice of public sec teachers 


in a municipality shall be paid by the 
municipality is infra cires.---A.-G. UF 


Part XVII.—ScHOOLMASTERS AND TEACHERS. 


whereby the master lost his fees, amounting to - 
30s. per week. He claimed compensation under | 
the Public Health Act, 1875 (c. 55), s. 308 :—-Held: . 
no claim was competent, the power to close being 
iven by the Education Code, 1886, s. 98, & not 
y the above Act.—ROBERTS v. FALMOUTH SANI- . 
oar AUTHORITY (1888), 562 J.P. 741; 47. LR. ! 
284. Superannuation fund—Right to return of 
contributions—After resignation.)—A school board | 
established & managed a superannuation fund for 
the payment of allowances to their officers & 
teachers upon their superannuation. This fund 
was provided by annual deductions from the 
salaries of the officers & teachers, made in pur- 
suance of contracts between them & the board :-— 
Held; the officers & teachers could not recover 
back the amount of the deductions from their 
salaries, for (a) even if it was ultra vires for the 
board tu pay the expenses of managing the fund | 
out of the school rates, it was no part of the con- 
tract between the board & the officers & teachers 
that this should be done, & the making of the 
contract. was therefore not ultra virea; (b) as- 
suming that the beard could not. undertake the 
management of the fund, in the absence of power 
under the Elementary Education Acts to do so, 
the money having been applied to the purposes for 
which it was subscribed, & the subscribers having 
had the right to participate in the benefits of the 
fund, there had been no failure of consideration. - 
PHILLIPS vt. LONDON ScHOOTL BOARD, COCKERTON 
v. SAME, [1898] 2 Q. B. 417; 67 L. J. Q. B. 874; 
79 L. T. 50; 46 W. R. 6583 14 T. L. BR. 501, C. A. 
Bae tied *--Mentd. Sinclair v. Brougham, [1914] A. CL 


285. Atsence through iliness—- What  con- 
stitutes.|—PItf, was appointed headmistress in a 
board school in 1900 by the predecessors of defts. 
at a salary of £60 a year, which subsequently 
rose to £120. There was no formal contract 
between the parties. In 1901 she was married, & 
in 1902 her first child was born, in consequence of 
which she was absent from duty for a month on 
full pay. In 1903 a second child was born, & 
pitf. sent a substitute to do her work while she was 
absent from duty. In 1904 defts. became the 
local education authority, & pltf. retained her 
position as headmistress on the old terms, — It 
was an express or implied term of the employment 
that she should be entitled to one month's pay 
during illness, & that she should be entitled to three 
months’ notice to determine her employment. 


BRITIMIL COLUMBIA rf. VicroRta Crry 
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CORIrN. (1590), 2 B.C. It. 1.—CAN. authorise the contract. 
P. Attachment for debt - - | contract. pitf. 
Whether ercmpt.)--The contract of a ° tern. 


teacher in the common schools for the, 
performance of his duties being made | Arild 
with the trustees of the section in - 
Which he is employed, his salary is not. , 
exempted from attachment for debt 


individuals; the 


under the puberuls of cases applicable | 
officers cmployed in the public Dey all 


services, but. as the amount coming to 
such a teacher for salary cannot be 
reached by ordinary legal execution 
or garnishee process, a receiver will be 
appointed where necessary by way of 
equitable execution.—Fishexn vr. CoOoK 
(1899), 32 N.S. H. 226.—CAN. 

3 Undicensed teacher ~- Lia- , 
billy of truatees.}-—Piif., an unlicensed 
teacher, was employed to teach in a . 
school district for one term under 4 
written contract purporting tu be made 
by defts., who are school trustees, 


BRIGHT Sea1o0o0oL 
TRUSTE SH r, 


eee et 


Te ee ol Aer ac Fone. Beato 
»c. 50. contract was 8 ORD : : 
by two out of the three trastees but the | U. C. R. 556.—CAN, 


corporate seal was not affixed to it & 


sae ee et 


no meeting of the trustees was held to 


taught for one 
In an action to recover the 
amount agreed to be paid to her: 
: the contract 
school trustecu as a corphn. & not as 
contract is 
foreeable because under the above Act, 
it is wra vires of the school trustees 
unlicensed 
are not liable on a quantum 
mur eit for the services of pitt, because = yy 
the employment of plt(, was ullra vires 
& there waa no completed work which 
the trustees contd accept or reject.--- | 
Disrnier 
YERXA 
N. MB. RR. 351; 10 EB. LL. HK. 1.---CAN. 

r. Arrears of salary --ltemedies for 
rervoery.) ~The ct. refused a mandamnua 
to compel schoul trustees to pay & sun 
awarded to a teacher for arrears of 
asiary observing that there were other 
open. —He U'LeaRY & BLAND- 
TRUSTEES (14560), 


s. Provision of board & lidging. j— 
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In Aug. 1906, she was delivered of a third child ; 
but as the confinement took place during vacation 
no question arose. In Sept. 1910, pitf. was 
expecting another child, & in compliance with a 
request. of defts. she remained away from work 
until the end of the year. Her child was born on 
Jan. 5, & she returned to her duties on Feb. 5. 
Her salary being only paid for Sept. & for one 


‘ month in addition, she brought the present action 


for £32 8s. 0d., being arrears of salary. Defts. 
contended that it was their duty to determine 
what was “ illness.”’ & that in the circumstances 


‘ they were entitled to regard pltf. as having been 


absent through illness between Sept. & Jan. :— 
Held: (1) “ absence through illness” was not 
confined to absence through actual illness, but 
includes absence reasonably caused through illness, 
& covers the period of convalescence & also absence 


- oecasioned by approaching illness 5; (2) the absence 
of pitf. from Sept. to Dec. was absence, not through 


illness, but at the request of defts., & defts. were 
liable for her salary during that time. —DAVIESs 


a. KaaWwW VaLe® URBAN District CoUNCIL (1911), 


75 J3.P. 5385 27 TL. RK. 5435 01. GR. 1226. 

286. --- At request of local authority-—-Lia- 
bility for salary.|--—DAVies v. BBW VALE URBAN 
DistiaeT COUNCIL, No. 285, ante. 

287. Increase of salary---Share in supplementary 
grant -Discretion of education authority.|--1t is 
not wltra vires for an education authority in their 
discretion to impose upon teachers a condition 
that they shall not: be entitled to a share in the 
supplementary grant given to the authority for 
educational purposes in a particular year unless 
they have been in the service of the authority on 
a certain date.--GLAssON oa. Hssex Country 
Councu, (1019), 88 I. J. Ch. 439; 121 1. T. 50; 
S3J.P. 183 35 TT. 1. 1. 4783 68 Sol. Jo. O16, 

288. -- - Above Burnham scale of pay-— 
Special contract.J—Pltf., was engaged by defta., 
in 1909, as an uncertificated teacher in a special 
day school, under a contract whereby she was to 
receive £10 a year more than an ordinary un- 
certificated teacher in an ordinary school of siiilar 
standing from time to time. In 1921 the Burnham 
scale of pay was adopted by deft. authority. 
The maximum allowed under this scale was £182, 
& pitf. claimed arrears of salary on the footing 
that she was entitled, under her special contract, 
to receive £10 a year in excess of that maximum. 
The county ct. judge decided in her favour, but 
the Div. Ct. reversed that decision, holding that 
there was no evidence of any special contract of 


School trustees have na power under 
School Act, @ Viet. c. 20, to make an 
agreempent for providing the toncher 
with boar Jodging. ~QUIN  v. 
Seoon TRUSTEES (1450), 7 UO. ©. at, 
1305 conad. Wiiaht'l 0. STEPHEN SCHOOL 

TRUMTEKS, 32 13. C. 1. 541.--CAN. 

t. Prortsion af fuel -Special agree- 
mend.j- -VItf, a teacher, sued apon @ 
special agreement stated to have been 
made by deftis. as troxtecs, to furnish 
him with fuel when required, under 
Viet. c¢. 20.) Defta. demurred, 
becuse 30 request with tle & place 
had been alleged to furnish fuel, 
& because defts. were charged an iu. 
‘ dividuals: icld: declaration had on 
both grotivds, -ANDKION 7. VAN- 
Sipranr (1849), 5 U. CC. 1. 335.-—CAN, 

a. Claim for extra work dune--~- 
sAbacace of formal agreement.) Public 

Schools Act, KH. 8. M. 1918, «. 185, 
4. $50, under which no agreement nor 
under the corporate veal & signed by 
the parties is of any validity what- 
over :-—dfeld: to bar the right of a 
teacher fu recover froim the school 
district extra remuneration for curtaia 


Cuder this 
mall. 


was muade by the 


WNeNn- 


teacher : 


NO, 
(1010), 


74. 
40 


19 
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Sect. 1.—Dismissal and resignation.] 
The committee, with great reluctance & under 
protest, to effect economy, decided to dismiss 
teachers sixty years of age & upwards entitled to 
@ pension who were of lesser efficiency, & following 
on a port on that matter more than half of the 
71 head teachers were given notices of dismissal, 
purporting to be given on educational grounds in 
pursuance of 1921 Act (c. 51), 8. 20 (2) (a). As 
no part of the expense of pensions came from 
ratepayers, & the younger teachers a pointed to 
the positions of the dismissed teach 
recelve considerably less salary, the dismissals 
would save ratepayers. The managers of pltfs.’ 
kchools having refused to comply with the direc- 
tion for dismissal given by the local education 
authority, that authority, in accordance with 
the power given them by the above sub-vect., 
themselves gave notices of dismissal to pltfs., 
purporting to be given on the ground that they 
would not be able to perform their duties as 
eficiently as younger teachers, or to do full justice 
to their pupils. No complaints as to the efficiency 
of pltfs. had been received prior to the report 
being drawn up as to which of the teachers of 
sIXty years & upwards were less efficient, & it 
was agreed by education authorities in general 
that the teachers who had reached the age for 
pensions were among the wisest) & most efficient 
of the staff. It having been decided on the evi- 
dence that. the real & only grounds for dismissal 
were financial, the educational grounds given 
being merely colourable :— Held: (1) the notices 
were Invalid & inoperative, as the mere desire 
to econoniise was not an educational ground for 
dismissal within the sub-sect. ; (2) if bond fide 
educational grounds had existed for the dis- 
Inissals, as the reasons would then have consisted 
of mixed financial & educational grounds, the 
notices were iuvalid, having regard to the above 
sub-sect. & sect. 29 (6) of the Act, which require 
that the grounds for dismissal by the local educa- 
fion authority shall be educational only; (3) as 
the power given to the local education authority, 
by Beet. 29 (2) (a) of the Act, to dismiss teachers on 
educational grounds was a discretionary power, it 
was not well exercised if any other grounds for 
the dismissal were taken into consideration.-- 
SADLER t. SHEFFIELD CORPN,, DYSON t. SHEFFIELD 
Corpn,, [1924] | Ch. 4835 93 1. 3. Ch. 200; 88 
JP. 455 407. L. Re 259, 
300. Appointment during pleasure —-- 
Failure to comply with regulations.|- -Where a 
person has been appointed head teacher of a public 
elementary school by a county council, during 


ers would | 


EDUCATION. 


their pleasure, & subject to their regulations & to 
the Code of Regulations for Public Elementary 
Schools in Wales, s. 15 (a) (1), he can be dismissed 
for non-compliance with a regulation that head 
teachers should live within a specified distance of 
their schools.— WILLIAMS v. GLAMORGAN COUNTY 
CoUNCIL (1916), 85 L. J. Ch. 752; 32 T. L. R. 
5632; 14 L. G. R. 741. 


301. —-— Contract to pay duri military ser- 
vice—Absence of consideration—-Effect of Local 
Government (Emergency Provisions) Act, 1916 
(c. 12), 8. 1.) —PItf. was in June, 1914, appointed 
by defts., a local education authority, assistant 
master in a school, & his duties were to begin on 
Aug. 1914, the appointment to be terminable by 
a month's notice. Pitf. was at the time a member 
of the Territorial Forces, & after ‘the outbreak 
of war in Aug. 1914, his unit was mobilised. In 
Nov. 1914, the secretary of defts.’ Kducation 
Committee wrote to plitf. that the education com- 
mittee had passed a resolution that defts.’ em- 
ployees who were called up for military duty should 
be paid their usual salary less the amount received 
from the Army. In Nov. 1916, the secretary 
of the Education Committee wrote to pltf. that his 
employment. was determined. In an action for a 
declaration that pltf. was still in the employment 
of defts.: -Held: (1) there was no contract by 
defts. to keep pltf. in their employment for the 
duration of the war; (2) there was no consideration 
for defts.” alleged promise as pltf. was already in 
the Territorial Army & would have remained 
there whether any promise was given or not ; 
(3) the absence of consideration was not remedied 
by above sect., as a promise which was not 
binding on a private employer was not by that 
sect. made binding on a local authority.-—San- 
DERSON v. WORKINGTON BOROUGH COUNCIL (1918), 
34 'T. L. R. 386.3 62 Sol. Jo. 535. 

302. Acting within statutory powers — 


nee ere eee 


_ Jurisdiction of court.|—VDItf. was a married woman 
. teacher suing on behalf of 57 other married women 


teachers in the district. of deft. council, who were 
employed under contracts entered into on Apr. 1], 
1919.) On Dec. 3, 1919, the Education Committee 
of deft. council unanimously passed a, resolution 
that the engagements of married women teachers 
under the‘r authority be terminated, provided 
that teachers who had not completed the mini- 
mum period of recorded service prescribed by 
School Teachers (Superannuation) Act, 1018 (c. 55), 
should be allowed to continue up to the date of 
such period of recorded service; & notice was 
accocdinidy given to the teachers affected by the 
resolution to terminate their engagements on 


= a eo = ee 


board to consult. with the comnuit tee 
before removing, suapendit » or dis- 
tulastng a teacher, is a condition pre- 
cedent to the right to dismiss, & an 
injunction will be granted rest raining 
& Board from dismissing a toacher 
without such consultation. Such con- 
Rtltation should be a bond fide anking 
of advice with a view to obtaining it, 
& the Board should lay before the 
Committee all the material necessary 
to enable it to give such advice.— 
WILKINSON o¢.  O1raago Epeccarion 
BoARn (1888), 6 N. ZL. R. 307.—N.Z, 


n. ——----)--- Education Act, 
1877, 8. 47, gives or preserves to an 
education board a poycr of a »torily 
disminaing « toacher which is tinct. 
from the power of dismissal 
weot. 45, Kk oan 
Without consulting the Se 
mittee.- WILSON of, HAWKE'S 
ee Boarp (1801), 9 N. Z. 


sme aoe 
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hoot Com- 
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L. R. 
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0 —— “Gruss misdbehuriour *°— 





by . 
be exorcised by the Board ; 


Question for jury.}---Pitf.,. a school- 
master, sued defts. for wrongful dis- 
nissal, Defts. justitied the dismissal 
on the ground that pitf. had been 
guilty of © gross misbehaviour.”” In 
he} ort of thin plea defts. 

evidence certain offensive letters 
written by pitt, to defta. & their 
vocretary. Education Act, 1877, 
authorises defts. to dismiss any school- 
teacher in their district for “ imumoral 
conduct or gross misbehaviour,” but 
it does not define the duty of the 
teacher towards defts. At the 


put in : 


trial ; 


the judge dirvoted tho jury that one - 
of the letters put in evidence was an. 


act of insubordination, & left 
them to say whether it amounted to 
rose inisbohaviour, The jury found 
or pitt, Defts, then obtained a rule 
nist ty act aside the verdict on the 
Rroune that the judge should have 

rected the jury that the facts 
ainounted ** gross nusbehaviour "’ 
within Education Act, 1877, a. 47 :— 


it to : 


Hicld: it was properly loft to the jury | 


to say whether the facts amounted 
to gross misbehaviour.-—-DOHERTY rt. 
WELLINGTON Disrricr EpucaTion 
BOARD, 4 J. R. N. 8. 738.—N.Z. 


by school board — 
K—Pitf., was the 
tuaster of a public schugl. The con- 
tract between him & the school board 
gave cither party the right to terninatc 
it on one month's notice. There were 
eight members of the school » & 
at a mecting on Feb. 19, a resolution 
Was passed iustructing the secretary 
to notify pitf. that the contract between 
him é& the board should cease on 
Mar. 31, which ho accurdingly did. 
The notice of the ineeting given to the 
members of the buard did not state 
that the matter of determining pitf.'s 
cuntract was to be considered, & sume 
of the members had no knowl of 
this fact, nor had pitf. any know 
or notice of the meeting. nT x 
tend the 


p. Dismissal 
Decision — irregular. 


, members of the board at 


meeting, of whom four voted in favour 


Part XVIJ.—ScHOOLMASTERS AND TEACHERS. 


July 31, 1920. On Sept. 20, 1920, a circular from 
the Education Committee headed “ Termination 
of Engagements ’’ was sent. by B. as Director of 
Education to pltf. & the other teachers referring 
to the resolution of Dec. 3, 1019, & stating that. 
their engagements would terminate automatically 
on the date when the perod of minimum recorded 
service expired, & asking them to state the dates 
upon which they would respectively complete the 
period of recorded service entitling them to a 
pension. Replies were received from all the 
teachers giving the required information. On 
July 7, 1922, the Education Committee passed a 
resolution by a majority of 25 to 3 that, having 
regard to the large number of certificated teachers 


who would complete their course of training in the | 


month of July without any prospect of securing 
employment, the authority took into consideration 


the advisability of terminating the engagements of . 


all married women teachers, other than those 
there specified, & the director was authorised 


to give all the married women teachers thereby ; 


affected notice to terminate their engagements 
on Oct. 31 then next. The resolution was duly 
confirmed by the council. Accordingly on July 24, 
1922, B., as Director of Education, gave notice by 
letter to pltf. & the other teachers terminating 
their engagements on Oct. 31, 1922, the notices 
to the head teachers being for three months as 
from Aug. 1, that to the assistant teachers as from 
Oct. 1. Under clause 75 of the regulations for 
the district, head teachers were entitled to receive 
three & assistant teachers one calendar month's 
notice, every notice to be given on the first day of 
amonth. In an action by plitf. claiming a declar- 
tion that the notices of July 24, 1922, were invalid 
on various grounds, & for an injunction to restrain 
deft. council from acting on then :-- Held: (1) it 
was not possible to construe the circular of Sept. 20, 
1920, as a new offer of employment. down to a 
particular date, & even if it were such an offer 
there was no enforceable contract created, as 


there was no mutuality in the suggested modifica- | 


tion, & no consideration for the concession 3 (2) the 


i es ee ee 


re rr a 


authority of B. was limited to communicating the, 


resolution, & he had no authority to make the | a 
, passing of Kducation Act, 1002 (¢. 42), pith. entered 
85, | 


alleged offer on behalf of the council; (3) under 
Elementary Education Act, 1870 (c. 75), 5. 


the statutory powers of the education authority © 


must be so exercised as to make the tenure of the 
engagements at the pleasure of the Board, although 
reasonable notice might properly be provided 
for in contracts with teachers so engaged ; (4) the 
resolution of July 7, 1922, dismissing the married 
women teachers was passed in exercise of the 
statutory powers & duties of the council, & the 


preface to the resolution indicating the desire to - 


put an end to unemployment was inserted bond fide 
of the resolution, & two against it > - 
Held: the above resulution & notice 
to pitf. iu pursuance of it was not a 


‘ had ever been 


out of three of them, of wo teacher on- 
geuved under a written contract, which 
notice was not the result of deliberation 


605 


in the honest belief that they were acting in the 
best interests of the schools in their district, & the 
ct. had no jurisdiction to review their decision ; 
(5) the resolution was not invalid as arr 
public policy, or contrary to the letter & spirit of 
Sex Disqualification (Removal) Act, 1919 (e. 71) 3 
(8) although the notice of July 24, 1922, only 
became effective on Oct. 1, to expire on Oct. 31, 
& was therefore not. a proper notice within clause 75 
of the Regulations, that objection was not. open 
to pitf. on the pleadings as they stood, & the ct. 
was not entitled to adjudicate upon it. The 
action was accordingly  dismissed.—PRICE  v. 
RHONDDA URBAN CouNCcIL, [19238] 2 Ch. 372; 
03 LJ. Ch. 13 88 J. P. 68; 155 1. 'T. Jo. 387; 
67 Sol. Jo. 563863 21 1. G. R. 753. 

303. Dismissal by managers —Consent of local 
authority ---Notice given before appointed day-—- 
Education Act, 1902 (c. 42), s. 7 (1) (c).]/—(!) 
Sect. 7 (1) (ec) of the above Act, which requires 
the consent of the local education authority to the 
disinissal of a teacher in a non-provided public 
elementary sehool, has no application to a case 
where, a teacher having been appointed by the old 
managing body of such a school, they, before the 
Act comes into operation on “ the appointed day ”’ 
under sect. 27, have given him three months’ 
notice in’ writing terminating his engagement 
vursuant to the terms of their contract with 
im, & that period expires after the appointed 
day. 

(2) A pltf. who, prior to the above Act, has 
entered into a contract with the old) managing 
body of a non-provided public elementary school 
cannot. maintain an action to enforce his contract 
against the new managing body appointed under 
sect. & (2) of the Act, where that new managing 
body does not) include the original contracting 
partics.—JONES ov. Huaues, [105] 1 Ch. 180; 
74 4. 3. Ch. 57; 92 1. TT. 2183; 60.5. P2335) 68 
W. RR. 344; 21 TN. 1. RR. 59; 49 Sol. Jo. 6753 
IG. KR. 1, CG. A. 

304, —- . ---- Grounds connected with the 
giving of religious instruction.| Perky v. PARDO 
(1906), 50 Sol, Jo. 742. 

305. —- -- 








~~ -.J- In 1906, after the 
into an agreement with the then managers of the 
Hl. non-provided public elementary school, which 
was a Church of Mngland sehool, for her employ- 
ment as a teacher. On Oct. 25, 1011, defts., the 
present managers of the school, gave ptf. a month's 
notice to defermine her agreement, alleging as 
their reason that they were not satisfied with the 
relivious instruction given by her in’ the school, 
Until that notice was given, no complaint with 
regard to the religious instruction given by pltt. 
minude, The consent of the local 


deft. trustees, on an alleged vorbal 
contract for wrongful disnuissal & for 
$109 clumagen & conte: -Held: pitt. 


fair or proper exercise of the power & 
option to determine pltf.’a contract 
contained in it, & the agreement with 


pee was not terminated thereby.- - 


REENLEES wv. PICTUN PUBLIC SCHOUL 


Cc, 
q. Right of trustees to dismiss. }-— 
The right of public school trustees ty 


Boarp (1901), 21 L. Te. 520; 
UV. L. R. 387.—-CAN 


distmilss fur cause a teacher 
engaged by them, neccasarily exists 
frum the relation of the parties.-— 


RaYMOND ov. CARDINAL SCHOOL 
TRUSTEES (1888), 14 A. K. 562.—CAN. 

r. Dismiasal by achovl trustees — 
Not irregular. }-—school trustees 
appointed under Con. . 63, 
Inust act together & as a buard ; there- 
fore, a notice of dismiueal signed by two 


in their corporate capacity, was held dn- 
sufficient. ~—- ROBERTSON vt. DURHAM 
Scnoon DistRicr NO. 2, TRUSTEES 
(1596), 34 .N. HK. RR, 1003.—CAN. 


s. —--— kffert of--Or special terina 
of enygugement.}- A teacher acting under 
an agreement, who haa been wrong- 
fully dismissed, may treat his discharge 
asa rescinding of the contract by the 
trustees, &, adopting the reschselon, is 
entitled to his salary pro rata up to the 
time of his discharge & thence to the 
time of bringing hix action.- -Mc- 
PHEBSON ©. USBORNE SCHOOL TRUSTEES 
(1001), 2ECL LT. 18h: 1 O. La 26); 
diatd. GLEDWON v. YARMOUTH SCHOOL 
TRUSTER, 17 0. L. . 343.- -CAN. 

t. ---— Contract of employment mA 
in writing.) — Pitf., a teacher, sued 


contract not being In writing, Ontario 
Public Schouls Act, 1901 (c. $9), 4. SI (1) 
was # bar to pitf.’s claini. --MCMUBRRAY 
v. KadbT NISROUKL PUNLIGO ScHoor, 
BOAKD OF SCHOOL Sterion, NO. 3 
(1910), 15 O, W. dt. #06; 210. L. kt 
4. -CAN 


a. Power of diamiaaal in trustees 
only —haclusion by inhabitants of achool 
district.} -A  Heonced school teacher 
employed by the inhabitants of a school 
district, with the asdont of the trustees, 
under Parish School Act, | Kev. Stut., 
c. 49, can only be disinissed durlag fils 
tern of cngagement by the trustees: 
& if the inhabitants exclude him fram 
the achool, whereby he is prevented 
from obtaining the provincial allowance 
under the Act, they ere liable in au 
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Sect. 7.—Dismissal and resignation. 
10: Sub-sects. 1,2 & 3.) 
education authority had not been obtained by 

defts. to the dismissal of pltf. On Nov. 30, 1911, 

the notice expired & plitf. left. PItf. brought the 

present action for an injunction to restrain defts. 

from acting on the notice of Oct. 28, 1911, & for a 

declaration that she was still entitled to exercise 

the duties of the office of teacher, & moved for an 
interim order. At the hearing of the motion it 
appeared from the evidence of defts. that their 
real ground for dismissing pltf. was that in their 
opinion she had ceased to be a member of the 

Church of Kngland. This pltf. denied :— Held: 

(1) under Kducation Act, 1902 (c. 42), s. 7, the 

position of plitf. was not merely that of a servant 

who had entered into a contract of employment 
with a master, a term of which was that she should 
not be dismissed except upon his compliance with 
certain conditions, but that she had a@ statutory 
right to the positign which she had acquired 
under the Act, unless & until the requirements of 
the Act with regard to her dismissal had been 
complied with; (2) the ground of dismissal 
appearing by the evidence was not a ground 

* connected with the giving of religious instrue- 

tion in the school” within the meaning of 

sect. 7 (1) (ec) & therefore the consent of the local 
education authority to the plitf.’s dismissal was 
necessary 3 (3) pitf. was entitled to the injunction 

& declaration she asked. 

(4) In order to render a dis.nissal without the 
consent of the local education authority a valid 
dismissal under sect.. 7 (1) (¢) of the Act, it is neces- 
siury not mercly that the managers should in their 
vwn minds consider that) a ground for dismissal 
connected with the giving of religious instruction 
exists, but. that the ground should in fact. exist .- 
prey v. MACNALLY, [J012) 1 Ch. 8165 S811. 0. Ch. 

3 
3323; 56 Sol. Jo. 8075 101. G. R. 48-4. 

Annotations --—-.ta to (1) Consd..§ Blanchard «. Dunlop, 
L1V17) 1 Ch. 165. fa to (2) Apld. Mitchell ¢. Kast Sussex 
County Council (1013), tao LL. T. 778. 48 to (4) NB, 
Harrice v. Cruwfurd, (1908) 2 Ch. 158. Consd. Martin 
”. Weeles Corp, (ILO) b Ch. 337. Befd. Harries vr. 


Crawfurd, [EOEO] AJ. 7175 Hanson tm Radelitfe UL C., 
Lins2) 2 Ch. 400. 


Sects. 8,9 & 


106 ET. 045; TOI. BP. 4s 28 INL. Re 


— se 


806. ------ ---—-- ----.{-——JPARRIES tv. CRAW- : 
FURD, No. 45, ante. 
307. ----—- ---~-- Power of court to grant in- 


junction.|-—-The managers of a non-provided public | 
elementary school passed resolution to terminate | 
the headmaster’s agreement with them, & sent. | 


him three months’ notice in writing; but there 
was considerable doubt whether the notice was 
valid, &, if it} was valid, whether it: required the 
consent of the local education authority :—Held : 


a ee ee, i —~ -_—— = 


EDUCATION. 


the ct. had power to grant an interim injunction 
against the managers.—CRISP v. HOLDEN (1910), 
54 Sol. Jo. 784. 

308. Confirmation by local authority.| — 
YOuNG v. CUTHBERT, No. 13, ante. 








309. --——,.] -— BLANCHARD v. DUNLOP, 
No. 48, ante. 
310. Irregularly elected—-Education Act, 





1902 (c. 42), sched. I., B. (3).]|—-MEYERS v. HeEwn- 
NELL, No. 39, ante. 

11. ——.|— TTARnIES v. CRAWFURD, 
No. 45, ante. 

312. Compensation on dismissal.|— He ALLEYN’s 
COLLEGE, DuLwicn, No. 200, ante. 

313. Resignation— Period of notice agreed 
upon—Whether extended to include vacation.] 
A teacher of the Science, Art & Technical schools 
of the local education authority of a county 
borough had in Jan. 1909, been appointed by the 
education committee at a yearly salary payable, 
& paid, monthly; & his engagement was subject 
to three months’ notice, which could be given at. 
any time by either party. The annual session of 
the schools closed at the end of July. Owing to 
a reorganisation of the staff the teacher was asked 
to send in his resignation. He did so on Mar. 22, 
1909, adding to the notice of resignation that it 
was to take effect on Aug. 31, 1909. The Educa- 
tion Committee, however, gave a counter-notice 
to terminate his services on July 31, 1909, when 
the holidays began : —Held: the teacher could not 
maintain an action for a month's salary for the 
month ending Aug. 31.—LHANN tv. PLYMOUTH 
CorPnN, (1910), 9 1. G. R. 61, D.C. 

Local education authority.| - See Part II., Sect. 2, 
ante. 

School managers.|--- See Part IV., Sect. 4, ante. 











Secr. 8.—LIABILITY FOR NEGLIGENCE. 


314. Injury to pupil—Allowed to use fireworks. | 
—A schoolmaster who permits an infant pupil 
under his care to make use of fireworks, is respon- 
sible in an action for the mischief which ensues.— 
Kuna v. Forp (1816), 1 Stark. 421, N. P. 

315. -—— Allowed access to dangerous sub- 
Anapitag ~ WULLIAMS v. KAbY (1893), 10 T. L. RR. 
41, OG. A. 

-Annolation :-—-Mentd. Latham vo. Johnson & Nephew, (1913) 


316. -—-- Whether headmaster liable for negli- 
gence of assistant master.}—— BAXTER rv. Barker 
(1903), Timea, Nov. 13, C. A. 

317. —-— Acting for teacher’s convenience—- 


‘ Joint liability of teacher & education authority. |-— 


aotion on the  case.~ -CONNOR — t, 
Wiguins (1862), 5 All. 135.-—CAN, 


b. Mrongful diemiasal -—.Urbitration.) 
-—-Tho wrougful dismissal of a teacher 
in a matter “ connected with his 
duty,’ within Manitoba School Act, 
8. 03, & consequently not the subject 
of an action, but of arbitration only.— 
PRARSON t. ST. JRAN BAPTINTE 
CATHOLIO SCHOOL TRUSTERS (1885), 
4 Man. L. R 161,—-CAN. 


o. Separate school bourd —~ Delega- 
tiun of powers to chairman- —-Ultra vires. } 
—Whoere a Soparate School board 
passes a revolution authorising their 
chainnan to appoint & dismiss toachers, 
it te aldira vires.---MACKELL cr. OTTAWA 
SKPARATEH SCHOOL TRUSTERS (1915), 
24 LD. hL. nr. 476; 34 0. L. R. 333.-~ 


d@. Dismissal by education depart- 
ment——Ciril servant.}--In Mar. 1913, 


pitf. was appointed teacher of a school 
under defts. administration, upon terms 
that the appointment should be subject 
tu three months’ notice on cither side 
& subject also to transfer at any time 
to another part of Khodesia. ln con- 
sequence of certain complaints received 
from. parents the Education Dept. 
without formulating any charge nst 
pt . directed an inspector to hold an 
nquiry & on the receipt of his report 
offered pltf, another post, & on his 
failure to accept. it paid him four 
months’ salary in Heu of notice & 
terminated his services. In an action 
brought by pltf. in 1919 for a declara- 
tion that the enquiry waa irregular & 
ra the Trial Ct. found that though 
pitf, was a member of the Khodcelan 
Civil Service & therefore came under 
the disciplinury regulations 

such membors, yet. as he had not bean 
punished under the regulations but 


. salary & a certain sum of mone 


dealt with under his contract, & his 
ongagement legally terminated the 
ct. had no jurisdiction to grant relicf.—— 
MONCKTEN 0. MONCKTEN (1920), App. 
L. 324.—S. AF. 

e. Reusonable notice. eG. was ap- 
pointed a teacher of tho Armenian 
College, Calcutta, for a period of three 
years from Mar. 1, 1912. After the 
expiry of the period he continued in the 
employ of the College until July, 1916, 
when he received nvutice terminating 
his services as from Aug. 1, &, in Meu 
of a month's notice, was paid a pce pel 

OF a 
‘s buard & lodgis he 


mon ww 7-H. 


- was entitled to a reasonable notice 


& in such a case, in the absence of 
nuaconduct, cither three  munths’ 
notice or a term's notice would be 


. Peasonable notice.-—WiITTENBAKER te. 


CUALMTAUN (1997) FL. BR. 44 Cale 


v1 Te -IND. 


Part XVII.—ScHOOLMASTERS AND TEACHERS. 


SmiTH v. Martin & KINGSTON-UPON-HULL CoRPN., 
No. 22, ante. 

Liability of Education Authority.|—Sce Part IL, 
Sect. 2, sub-sect. 4, ante. 

Liability of managers.]—Scc Part IV., Sect. 4, 
sub-sect. 2, B., ante. 

Schoolmaster in loco parentis.|-——Sce Sect. 3, sub- 
sect. 1, ante. 


Sect. 9.—EFFECT OF RELATIONSHIP BETWEEN 
LOCAL EDUCATION AUTHORITY AND 
MANAGERS. 

See Nos. 13, 45, 47, 48, ante. 


Sect. 10.—SCHOOLMASTERS AS OFFICERS OF 
CHARITIES, 


Sun-sEecT. 1.—AProiINrTMENT TO OFFICE. 


318. Right to nominate -—-Given to vicar & 
churchwardens -—— Exercisable by majority.]-—A 
power to appoint a schoolmaster to an ancient 
foundation given to the vicar & churchwardens 
& in case of their neglect in appointing, then to 
devolve to two corporate bodies in succession, 
& to result in the dernier resort to the same vicar 
& churchwardens to whom also the general power 
of managing the trust was committed, is well 


607 


of the free school of W., two persons having been 
elected, the right of election being in the chief 


: inhabitants, & the chief inhabitants at the time 


of the foundation, & the heir of the survivor, not 
to be discovered. Qu.: whether the visitor can 
appoint a master.—aA.-G. v. Brack (1805), 11 
Ves. 191; 32 KB. BR. 1061, L. C. 


SuB-sECT. 2.—TENURE OF OFFICE. 
324. Grammar school ---Whether estate of free- 


' hold.]—The master of a free school has an estate 


_ 


executed by the vicar & a majority of the church- | 


wardens: especially if such an election be sup- 


ported by usage.—WITHNELL v. GARTHAM (1795), | 


, 6 Term Rep. 388; 10l KE. RR. 610. 

Annotations :—Apld. Wilkinson r, Malin (1832), 2 Cr. & J. 
636. Refd. Blackect rv. Blizurd (1829), 9 B. & CL. B51. 
Mentd. Grindley v. Barker (1708), 1 Bos. & FP. 220; RR. 


v. Mashiter (1837), 6 Ad. & Kl. 153; Felle. Charity Lands, ! : 
eee appointment of a schoolmaster, elected b 


Official Trustee, [1898) 2 Ch. 44. 


319. —-~— Controlled by lord of manor.--- 


— 


of freehold in his office, & is not removable at the 
pleasure of the patrons of the school.-— He CI1pPING 
SopBuURY GRAMMAR-Scnoor (1829), 8 I. J. 0. S. 
Ch. 13, lL. ©. 

AN ROEGION --—Refd. A.-G. v. Bristol Corpn. (1845), 14 Sim. 


325. --—~ Or during pleasure.|——H. v. 
DARLINGTON Scnoor (GOVERNORS), No, 336, post. 

826. -—- Subject to alteration of scheme.|-— 
The revenues of a charity grammar school having 
increased tenfold, the ct., on a vacancy, restrained 
the appointment of a new master, until something 
had been settled as to a new scheme. Subse- 
quently, liberty was given to appoint a new master, 
he taking his office subject. to any future alterations 
to be directed by the ct. A.-Gi. oe. Lourit ree 
ScHOoOoTL (WARDEN, ETC.) (1851), Tf Beav. 201 ; 
51K. RR. 268. 

327. Charity school —— During good conduct.|-— 
Re Panunips’ Coanirits, No. 345, post. 
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Supn-srect. 3.—REMOVAL FROM OFFICE, 


328. By trustees --Power of majJority.| -— The 
a 


' majority of the trustees atl a meeting assembled 


Appointment to lord invalid.]- ~Where a controlling | 


power of assenting to, or dissenting from, the 
appointment of a master of a free school, is given 
to the lord of the manor, such lord cannot himself 
be master. 

If he is appointed master, he may be removed, 
upon an application by petition in the Ct. of Ch. - 
hd RIsLEY SCHOOL (1830), 8 L. J. O. S. Ch. 129, 

a © 

320. ——-- Whether alienable.|—-A grammar 
school was founded & endowed by virtue of letters 
patent which ordained that the school should be 
altogether of the patronage & disposition of the 
founder & his heirs by whom the schoolmasters 
& guardians should be nominated for ever :-- 
Held: such right of nomination might lawfully 
be aliened.— A.-G. rt. BRENTWOOD SCHOOL (1832), 
3B. & Ad. 59; 1L. J. K. B. 573 110 1. R, 23. 
Apnaaion :—Folld. A.-G. v. Boucherett (1858), 25 Heavy. 


$21. —— -| -— A testator bequeathed 
a sum to A. upon trust to lay it out in lands, for the 
endowment of a school, & he appointed that A. 
& his heirs should be feoffees in trust & patrons 
& protectors of the school for the clecting a fit & 
sufficient schoolmaster :—-Held: the right of 
patronage was alienable.—A.-G. v. BoUCHERETT 
(les) 25 Beav. 116; 23 J. P. 660; 53 E. R. 580. 


in party appointing headmaster.| — STRATFORD 
GRAMMAR ScHOOL (1843), 1 L. T. O. S. 286. 

8238. Appointment by heirs of founders or chief 
inhabitants— Failure of helrs of founders— 
Whether appointment in visitor.|—— Petition to the 








NE Ml up me 


~ ew ee 


Additional master-—Whether vested : 


~ 


“ 


Lord Chancellor, as visitor in right of the Crown, | 


for the purpose of the election, need not be in 
writing, nor can he be dismissed, except by a 
inajority of the trustees at a similar meeting.- ~ 
WILLKINSON 1. MALIN (1832), 2 Cr. & J. 6303 2 
Tyr. 6445 11. 0. Mx. 2345 140 i, R. 268, 

Anndlations :-- Meatd. Smith vr. Keating (1848), 6C. B. 136; 


Perry v. Shipway (1450), § Giff. Ps) Re Campden Charitics 


R81), 18 Ch. J. 5103 Ree Whiteley, London, Bp. tv. 
Whiteley, [1910] 1 Ch. 600. 
329. —----  --- -.| - Certain property was 


devised upon trust, that. trustees, with the consent 
of the parishioners, should provide a schoolmaster 
to teach thirty poor scholars. One of the byc- 
laws of the trustecs was, that the majority of the 
trustees present at any mecting shall, by their 
vote, bind the minority then present, as well as 
the absent trustees. PItf. sueceeded to the office 
Oo! schoolmaster in 1851, by appointinent of a 
vestry meeting of the parishioners, on the recom- 
mendation of the trustees. In J854 the majority 
of the trustees at a mecting carried a resolution 
to dismiss pitf., & notice, purporting to come from 
a majority of the trustees only, was accordingly 
given to that effect to pitf.:~— Held: the trustees 
were to be considered the appointing parties, & 
not the parishioners, & the notice of dismissal by 
the majority of trustees was binding.—-HYAN v. 
JENKINSON (1455), Saund. & M.98; 251... J.Q. B. 
Ll; 251. T. O. S. 268; 203. P. 38. 

330. --—- Exercise of discretion --- Jurisdiction 
aceasta et. Beprorp Corpn., No. 226, 
ane. 

—~—,.| -- By the Bedford 


emeandeererten re 


331. | 
Charity Act, the trustees of the charity, who are 
. & bod 


y corporate, are empowered to remove the 
master of the English school, for just & reasonable 
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Sect. 10.—Schoolmaaters as officers of charities: Sub- 
sect, 3.] 


cause; & it is provided that if any trustee 
or trustecs should misdemean himself or them- 
selves, in any manner relating to the charity, it 
should be lawful for any person to prefer a petition 
to the Lord Chancellor against any such trustce 
or trustees, & with or without making all or any 
of the other trustees parties thereto, if such person 
should so think fit; & the Lord Chancellor is 
authorised to cause the person or persons against 
whom the petition should be preferred, to be 
examined, in such manner as should be thought 
fit, for the discovery of the truth of the matter 
alleged against him. One of the masters who had 
been dismissed by the trauteces, presented a peti- 
tion against them, complaining that he had been 
dismissed irregularly & not for good & reasonable 
cause :— Held: the ct. had no jurisdiction to 
entertain the petition..--Re BrEDroRD CHARITY 

(1843), 5 Sim. 5678; 58 Ie. R. 456. 

382. ~--— —-— ----.|--- Where trustees have 
power to displace a schoolmaster upon any neglect 
or misbehaviour in such schoolmaster, & they, upon 
legitimate materials which might possibly have 
satisficd a reasonable man desirous of doing justice, 
come to a certain conclusion upon a point of fact. 
as to such neglect or misbehaviour, it is not the 
office of the ct. to interfere with it.— Re FreMING- 
TON SCHOOL, Jae p. WAakb (1847), 9 lL. T. On S. 
S335 J) Jur. 4213 previous proceedings (1846), 
71.7. O. S. 3819. 

Annotations > -Consd. Willis vr. Childe (1851), 13 Beav. 117; 
Haymanr. Rugby School (1874), L. i. 18 kg. 28. Mentd. 
Smith oe. it. (1878), 3 App. Cas. 614. 

833. -——- --~——- -- .] -- By a scheme of the et. 
for the regulation of a grammar school authority 
was given to the trustees “ upon such grounds as 
they should, at their discretion, in the due exercise 
& execution of the powers & trusts reposed in 
them, deem just,” to remove the master at one 
« confirm it. at a subsequent special mecting. The 
trustees having grounds of complaint against the 
master, they, without. his knowledge, referred the 
matter to a committec, who investigated the case 
in his absence & without his knowledge, & reperted 
against him. The trustees, without) communi- 
eating the report. or hearing him, confirmed it in 





his absence, & resolved to remove him; & they — 


summoned a second mecting to confirm the 
resolution. The master then attended & was 
heard, & the removal was confirmed without any 


other hearing or inquiry in his presence :—-Held : ° 


(1) the regulation did not. confer upon the trustees 


an arbitrary power to dismiss the master, upon any | 
grounds which they might deem just, free from . 


any control of the ct. 3 (2) the master had had no 
proper opportunity afforded him of defending 
himself, no sufficient: means of explanation & no 
means of proving his defence, &, on motion, the 


trustees were restrained from enforcing the dis- | 
mnissal & ejecting the master.—-WILLIs ¢. CHILDE | 


(1851), 18 Reav. 117; 20 LL. J. Ch. 113; 


17 


L.T.0.8.125 15 Jur. 303; 51K. R. 463 previous | 
; Winns (1850), 3 | ante. 


proceedings, Dok d. CHILDS ¢t. 
Exch. S04. 


ctnnotations :---Generally, Consd. Hayman e. Rughy School . 


(1874), 1. 
(I9H1), 10 
334. 


R. Is Ky. 


28. Mentd. Wood ec. Prestwich 
la T. BS8, 


— ee 


to remove the master at their discretion, they, are 
at liberty to remove hin. without assigning a 
reason, if they do not act corruptly or from im- 
roper motives.--Re BcUxTon ScHooL, Exp. 
{OLLAND (1817), 8 L. T. O.S. 4645 11 Jur. 581. 


- -~ Reasons need not be assigned.}--— : 
Where trustees of a foundation school have power ' 


EDUCATION. 


385. By court --Not where misunderstanding of 
duty.|—With regard to that part of the prayer of 
this information, which relates to the removal of 
the master, it is not the habit of this ct. to remove, 
where there has been any misunderstanding as to 
the duty ; but when that duty is prescribed, the 
master must determine either to hold the situation, 
doing the duty, or to discharge himself (Lorp 
E.pon, C.).—A.-G. v2. Coopers’ Co. (1812), 19 
Ves. 187; 34 E. BR. 488, L, C. 

‘Annotation :-—Mentd. A.-G. r. Stamford (1842), 1 Ph. 737. 
336. By governors --- Discretionary power --- 

Validity of bye-law.|—To a mandamus by the upper 

master of a grammar school to the governors to 

restore him to his office, the return set forth the 
charter of foundation, by which the governors 
were empowered to appoint & remove the master. 

“according to their sound discretion’? & of ap- 

pointing other in his stead. The return then 

alleged specific instances of misconduct in prose- 

cutor, who being called on to answer, & having a 

reasonable opportunity, & failing to do so, was, in 

the exercise of their best discretion, & they deeming 
him an unfit. person, removed him from his office. 

The pleas severally traversed the alleged instances 

of misconduct, & set forth a power given by the 

charter to the governors to make bye-laws for the 
government. of the master, etc., & that by a bye- 
law of 1718, made by the governors no master 
should be removed, unless a sufficient cause of 
complaint was made in writing against him, & 
allowed to be sufficient. The plea then averred 
that. no such sufficient cause was made in writing 
against. prosecutor before his removal, & allowed 
as suflicient. On this allegation, as on the traverses 
of misconduct, issues were joined, & all the findings® 
were in favour of prosecutor :—Jfeld : (1) defts. 
were entitled to judgment von obstante veredicto : 

(2) the office of upper master at the school was nat 

a freehold, but. held ad libitian only, & as such 

he was removable without summons or hearing ; 

(3) as the return contained an express allegation 

that the governors, in the exercise of their best 

diserection, & deeming him unfit, did remove the 
prosecutor, which was not traversed, the issues 
raised were immaterial, & the return was sub- 
stantially good; (4) the bye-law was invalid, as 
restraining & limiting the powers originally con- 
ferred on the governors.—-R.o tv. DARLINGTON 

School, (GOVERNORS) (1844), 6 Q. B. 682; 14 

L.J.Q. B67; 41. T. 0.8. 17535 9 Jur. 213 115 

Ki. RR. 257, Ex. Ch. 

Annotations ; ~-.ta to (1) Consd, Wildes tr. Russell (1866) 
» RoI CC. P. 722. cts to (2) & (3) Consd. Osgood r 
Nelson (1869), 10 B. & S. 1195; Hayman cr. Rugby School 
(i874), LF. Re 1s Eq. 28, . Rov. Smith (1844), 5 
QY. BB. Olds KR.» St. Stephen's, Coleman St. (1844), 14 

.J.Q. B. 343) Re Fremington School, kz pp. Ward (1846), 

10 J. P2458 5 Doe d. Childe vr. Willis (1850), 5 Exch. 894; 

R. «. Owen (1850), 15 Q. B. 476; Es p. Teather (1850), 

1LM. & P72. Willis ¢. Childe (1851), 13 Beav. 117; 

R. rr. Manchester, etc. Ky. (1854), 4 BE. & B. 388; Wildes 

rt. Russell (1866), L. R. 1 C. P. 722; Dean ov. Bennett 


o tae s 

(i870), 6 Ch. App. 489; Re Alleyn's College, Dulwich 
(1875), 1 gH 
p. 


Generally, Mentd. Abergavenny 
e. Llandaff QY. B.D. 460. 


Public schools.|—See Part MIV., Sect. 3, 





387. By committee of management — Im- 
properly constituted under trust deed— Master’s 
right to be heard.;— A trust deed of a school, 
dated in 1857, provided that its conduct & the 
appointment & dismissal of the teachers should be 
managed by a committee of the vicar, curate, & 
churchwardens, & five lay members possessing 
certain property qualifications, & that vacancies 
should be tiled by nomination on the part of sub- 
scribers, but that no default of election nor any 
vacancy during any current year should prevent 


Part XVII.—ScHOOLMASTERS AND TEACHERS. 


fhe continuing members from acting meanwhilc. 
Pitf. was appointed schoolmaster in 1861. Deft. 
became vicar in 1888. At that time all the original 
lay members’ places had become vacant, & had 
not been filled up, & the school was managed by 
the ex-officio members. At Easter, 1891, a vicar's 
churchwarden was elected, but not a people's 
churchwarden. In Sept. 1891, a committee 
meeting was held by the vicar, his curate, & 
churchwarden, there being present also one or both 
of the sidesmen, who, though not members of the 


meetings, & a resolution was passed to dismiss 
pitf. & the other teachers. One of the sidesmen 
voted for the resolution. The people’s church- 
warden of the previous year had no notice of the 
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founder & subject to the jurisdiction of a special 
visitor, & where the headmaster is paid out of 
the common funds of the endowment. Where the 
dean & chapter of the cathedral church of R., in 
exercise of a power vested in them by one of the 
statutes of the founder, summarily dismissed the 
headmaster of the grammar school attached to 
the cathedral from his office without hearing hin 
in his defence, the ct. refused to interfere by 
injunction, cither durante lite or otherwise, to 


. restrain the dean & chapter from removing him 
committee, had been in the habit of attending the — 


meeting, & did not attend. The resolution was . 


on the ground that owing to the financial position |; 


of the school it was desirable to rearrange the 
staff of teachers. Pltf. was not invited to attend 
the meeting :—Held: (1) the resolution was 
invalid, because of the unauthorised addition to 
the committee & because notice of the meeting had 
not been given to the people’s churchwarden ; 
(2) the remaining members of the committee could 
act although there had been default in previous 


ears to elect, the judge being of opinion also that : 
y Ea a anal  scholars.|— Dox d. CoyLE v. Cot, No. 358, pont. 


this would have been so independently of special 
provision. 

(3) The judge stated that he knew of no autho- 
rity that plitf. was entitled to be heard at the 
meeting, the resolution being on such grounds as 
above stated.— LANE v. NORMAN (1891), 61 L. J. 
Ch. 149; 66 L. T. 83; 40 W. ht. 268. 


from his office or appointing another headmaster 
in his stead.---WHISTON t. ROCHESTER (DEAN & 
CHAPTER) (1849), 7 Hare, 5382; 18 L. J. Ch. 4738 ; 
13 Jur. 694; 68 EK. BR. 220. 

343. Agreement to resign at request—-Enforce- 
ment of bond.]——-A bond given by a schoolmaster 
of an ancient public school, who had a freehold in 
his office, to resign at the request of his patron, 
is good at law; but equity will restrain any 


‘ improper use of it by the patron, —Lrau v. LEwis 


(1801), 1 Mast, 301; 102 Kb. R151; affd. aub nom. 
LEwWIs v. LEGH (1802), 3 Bos. & P. 231, Ex. Ch. 


Annotations :-—Refd. Fictcber v. Sondes (1827), 1 Bl. N.S. 
144. Mentd. Kirkcudbright v. Kirkeudbright (1802), 
S Ves. 51: Harnett v. Bates (1847), 8 L. T. O. 8. $45. 


344. Grounds dismissal —— Neglect of 


for 


345. Dismissal on charge of misconduct — 


| Necessity for charges to be communicated to 


Annotations :—-As to (1) Distd. Pottle v. Sharp (1896), 65 ' 


L. J. Ch. 903. Consd. Harries v. Crawford (1919), &3 
J.2P.197. Refd. Meyers vr. Hennell, [1912] 2 Ch. 256. 
338. —-—- — ~ Right to injunction.] —-. Where 


pitf., a schoolmistress of a public elementary school | 


established under a deed of trust, had been 
dismissed from her employment by an irregularly 
constituted committee of management by whom 
she was appointed, instead of by the trustees of 
the school :—Held: she had no right to an injunc- 
tion to restrain the committee from so distnissing 
her, notwithstanding the terms of the deed.— 
PoTTLE v. Suarpe (1896), 65 L. J. Ch. 908 3 75 
L. T. 265 ; 41 Sol. Jo. 11, C. A. 

See, also, No. 45, ante. 

839. Master of grammar school - Whether re- 
movable at pleasure.|— Ke CHIPPING SODBURY 


(;RAMMAR SCHOOL, No. 324, anile. 
Without summons or hearing. 











master—-In writing.|—B. having been declared 
entitled to hold the office of schoolmaster, & to the 
emoluments thereof so long as he should well 
conduet, himself, & be competent to the duties 
thereof: —Held : the trustees of the charity were 
not warranted in dismissing him for alleged mis- 
conduct in a summary manner, but were bound in 
the first instance to reduce into writing the 
charges against him, & cause such charges to be 
communicated to him, in order that. he might be 
enabled to meet them by evidence or otherwise. -- 
Re Puivurps’ CHaririges (1845), 9 J. PP. 741; 


sub nom. Re Pmiiuips’ Cuariry, Aap. NEWMAN, 


: in a regular manner. 


9 Jur. 059. 
Annotation - -‘Mentd. Sinith re. R. (1878), 3 App. Cas, O14. 
346. Whether opportunity for defence must be 
afforded.|-—To enable the visitors & fvoffees of a 
free grammar school to bring an ejectment for the 
recovery of the possession of the schoolhouse, etc., 
against a schoolmaster dismissed fur misconduct, 
his interest must. be shown to have been Germinated 
In order to effect this, he 


' should, before dismissal, be summoned & heard 
‘in answer to the charges forming the ground of 


—KR. v. DARLINGTON SCHOOL (GOVERNORS), No. | 
' GARTHAM (1823), 1 Bing. 357; 8 Moore, C. DP. 368 ; 


336, ante, 

341. —— Power of trustees to stipulate for 
notice to quit.|—The trustees of a free grammar 
school, whose origin did not appear, held property 
““to the use of the school.”’ Having clected a 
schoolmaster, they obliged him to enter into a bond 
& agreement, stipulating that he should not have 
or claim a freehold in the school, or estates; & 
should quit at six months’ notice, & should not 
intermeddle with the estates, & certain other 
stipulations as to the government & management 
of the school :-—Held: the trustecs had exceeded 
their powers.— Re Royston Scnoon (18359), 2 
Beav. 228; 48 E. R. 1167. 

342. ——- Attached to cathedral 
dismissal by dean & chapter.{|—-The relationship 
in the ordinary case of truster & cestue que trust 
does not exist between the dean & chapter of a 
cathedral church & the headmaster of the grammar 
school attached to it, where both the cathedral 
& schuol are governed by the statutes of the 


J.-- VOI le ba’ & 9 e 


Summary | 


such dismissal Dok d. THANET (KARL) v. 


2L5.0.8.0. P2117; 190 E.R. 144, 


Annotations ; -Retd, Kt. vr. Snuth (1844), 5 Q. DB. OL. 
Mentd. Donahoo v. L. (. Huard (1882), 46 1, ‘TT. 300, 
347. ---—.]-— BR. oe. DARLINGTON = SCHOOL 
(GOVERNORS), Nu. 336, ante. 
348. - -—-.) —-/te PHILLIPS’ CHARITIES, No. 345, 
ante, 
349. --— .j ~ WILLIs vp. CHILDE, No. 533, ante. 
350. -—~.|—LANE v. NORMAN, No. 337, ante. 
351. - ---—.| -"The deed of trust establishing an 


endowed school provided that the master of the 
school should be appointed by the vicars of three 
specitied parishes, & power was given to the three 
vicars to remove the master for certain specified 
causes. Pitt. was appointed master of the school 
in Apr. 1890, & in Dec. 1890, two of the vicars 
served on him a notice of dismissal, signed by 
themselves, which stated certain reasons for h 

dismissal. No meeting of the vicars had been 
summoned to consider the question of pltf.’s 

KR & 
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dismissal, & he had not had any opportunity of 


being heard in his defence. There was no evidence 
that the third vicar had been consulted. Pltf. 
commenced an action against the two vicars who 
had signed the notice, & moved for an interlocutory 
injunction to restrain them from removing, or 
purporting to remove, him from his office until 
after the holding of a meeting of the vicars, & until 
he should have had an opportunity of being heard 


at such a mecting in reply to any charges made : 


against him :—Held: (1) defts. could not remove - 


pitf. without first affording him an opportunity 
of being heard in his own defence at a properly 


constituted mecting of the vicars, & he was entitled | 


to the injunction ; (2) for the purpose of obtaining 
this relicf it was not necessary, under Charitable 


Trusts Act, 1853 (c. 137), s. 17, to obtain the | hig office by those having authority 


| The neglecting of the scholars woul 


consent of the Charity Comrs. to the bringing of the 
action.— FISHER v. JACKSON, [1891] 2 Ch. 843; 60 
L. J. Ch. 482; 64 L. Tl. 782; 7T. L. RR. 358. 


.{nnotations :-—Consd. Harries v. Crawford (1919), 83 J. P. 
197. Mentd. Silver v. Gatti (1893), 37 Sol. Jo. 776. 


352. Injunction to restrain master from teaching ' 


--Whether consent of charity commissioners 


necessary.|—An action in the Ch. Div. by the ° 
zovernors of an endowed school against the . 


master, whom they had dismissed, claiming an 
injunction to restrain him f-om teaching in the 
school & from remaining in occupation of the 
schoolhouse & land belonging thereto, “is not a 
‘suit or other proceeding” within Charitable 
‘Trusts Act, 1853 (c. 137), 5. 17, so as to require the 
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SuB-sECT. 4.—EJECTMENT FROM SCHOOL 
SES. 

856. Grounds for removal from office — Need 
not be proved.|—In ejectment against a school- 
master who has been removed by sentence of the 
trustees of the school for misbehaviour, it is 
not necessary for the lessorsa of pltf. to prove the 
grounds of the sentence, nor can deft. disprove 
them.—DogE d. Davy v. HADDON (1783), 3 Doug. 
K. B. 310; 99 E. R. 669. 


nnotations :—Refd. Wildes v. Russell (1866), L. R. 1C. P. 
i hoe Menta. Hayman v. Rugby School (1874), L. KH. 
qd. ) 


357. Dismissal of schoolmaster—-Condition pre- 
cedent to ejectment.}|—Dor d. THANET (EARL) v. 
GARTHAM, No. 346, ante. 

858. --—,|—-The master of an ancient 
endowed school is entitled to the schoolhouse, 
unless he has been in due manner amoved from 
to do so. 
be a good 
ground of amotion.—DOoE d. COYLE v. COLE (1834), 
6 C. & P. 359, N. P. 

359. Who is entitled to oust master—-Endowed 
school.} — Under a will declaring that if the 
curate of a parish for the time being shall take the 
trouble to keep a school created by the will, he 
shall have the preference, the curate of such 

arish having been so for fourteen years without 





' interfering with the school is not at liberty to 


»srevious consent of the charity comrs. to its being | 


inatituted.--HOLME v. Guy (1877), 5 Ch. D. 901; 
40.1. J. Ch. 648; 36 1. T. 600; 25 W. RR. 547, 
(A. 

Annotations :—Consd. landsa)) r. Blair (1890), 45 Ch. D. 
139. - A.-G. tv. Manchestor (1881), 18 Ch. TD. 596; 
Glon v. G (1882), 21 Ch. D. 513; Benthall e. Kilmorey 
(1883), 256 Ch. D. 39; Aloxander v. Drowett (1886), 
2T. L. R. 7623; Rooke v. Dawson, [1895] 1 Ch. 480. 


353. Injunction to restrain removal — Whether | 


consent of charity commissioners necessary. |—- 
Pitf. brought an action claiming an injunction to 
restrain the trustees of a national school founded 
under School Sites Act, 1841 (c. 38), from removing 
or dismissing him from his office of headmaster 
vf the school, & from electing or appointing any 
other person to the said office, & from ejecting him 


from the schoolhouse or premises occupied by , 
him in virtue of his office, on the ground that the | 


trustees were not duly appointed. 


Defts. objected | 


that. pltf. could not. sue for the relief claimed ; 


without previously obtainin 
charity comrs., as required by Charitable Trusts 
Act, 1853 (c. 137), 8. 17 :—Held: the sect. relates 
exclusively to the administration of trusts, & does 
not apply tv conmmon law rights, legal or equitable 
modes of enforcing common law rights, or any 


the consent of the | 


ee ee ee 


individual equitable right not relating to the . 


tration of a trust, & as pltf.’s claim was 


present state of the action, did not involve the : 


tration of the trust, the consent of the 
comrs. was unnecessary .—RENDALL v. BLATR (1890), 
465 Ch. D. 139; 59L. J. Ch. 641; 03 L. T.285; 38 
WwW. Rk, OSD ’ 6 T. L. R, 3386, Cc; A. 
a IONS o—~, - Fisher r. Jackson, [1891] 2 Ch. 84. 
Rooke ¢. Dawson, (1805) 1 Ch. 4380. Monta. 
Lianbadarnfawr School ev. Charitable Funds Official 
Trustees (1900), 45 Sol. Jo. 45. 
854. —— ——.]— Fisher v. JACKSON, No. 851, 


ante. 
855. Action for damages pro remedy.| — 
Bowers v. YOUNG (1004), 48 dol Jo. Feat 


oust a schoolmaster whe had been duly appointed, 
& held the office several years.—WILLIAMS v. 
HWuaues (1843), 2 L. T. O. 8. 208; 8 J. P. 470. 


—— ae ee 


Sup-sEcT. 5.-—-COMPENSATION FOR COMPULSORY 
ACQUISITION OF SCHOOL PREMISES. 

360. How determined — Tenancy for a year or 
from year to year—Lands Clauses Act, 1845 (c. 18), 
S. ial v. MANCHESTER, ETC. Ry. Co., No. 224, 
ate. 

Acquisition, appropriation, & allenation of land., 
—See Part X., ante. 


wee re 


Secr. 11.— CONTRACT TO EDUCATE. 
SUB-SECT. 1.-—IN GENERAL. 


361. School prospectus—As evidence—Stamp.! 
— Where the agreement on which the action is 
brought is contained in a prospectus of terms 
delivered by pltf. to deft., it is necessary to get 
that identical copy stamped which has been 
delivered, & it is not sufficient to get another copy 
stamped.— WILLIAMS tr. STOUGHTON (1817), 2 
Stark. 292, N. P. 

-innotations :-—Refd. Chadwicke vr. Clarke (1545), 1 C. B. 

700; Clay vr. Crofts (1851), 20 L. J. Ex. 361. 

——.]— See, further, Contract, Vol. XII., p. dt, 
No. 315. 


862. ---— Proposal not contrac, — Stamp.!— 


based on contract, &, so far as could be seen at the ' In an action by a schoolmaster for a sum of money 


in lieu of three months’ notice of the removal of 
appit.’s (deft.’s) sons from school, it appeared that 
applt.’s agent having expressed a wish to place 
appit.’s sona under resp.’s (plitf.’s) care, received 
from the latter a prospectus, which stated that the 
terms were sixty guineas per annum, & that three 
months’ notice or payment was required previously 
to the removal of the pupil. Resp., at the time 
of delivering the Lea aio agreed, verbally, 
that the boys should be charged for at the rate of 
fifty guineas per annum each. The boys were, 
thereupon, sent to resp.’s school, & were taken 
away without the stipulated notice :—Held: the 
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ples eg was @ proposal, & not an agreement, & 
no was necessary. y v. CrRoFts (1851), 
20 L. J. Ex. 361; 17 L. T. O. S. 231. 

Annotation :—Refd. Carlill v. Carbolic Smoke Ball Co. 

(1892), 67 L. T. 837. 

368. Letter embodying agreement — Stamp.) — 
(1) Where to assumpsit by a schoolmaster, for the 
board & education of deft.’s sons, deft. pleads that 
pitf. did not furnish his sons with proper instruc- 
tion, board, & lodging, & that he therefore removed 
them from the school, he must confine himself to 
evidence as to the treatment of his own sons, & 
cannot go either into general evidence of pltf.’s 
mode of conducting the school, or into evidence of 
conduct with reference to other particular 

Oys. 

(2) Where a letter, written by pltf. to deft., 
containing terms of agreement, is called for by him 
at the trial, & produced on notice by deft., it is 
in the custody of the ct.; & if it appears not to be 
stamped, the judge will permit pltf. to send a 
person with it to the Stamp Office, accompanied 


by an officer of the ct.-—- CLEMENTS 1. MAY (1838), ; 


7C. & P. 678, N. VP. 

364. Delivery & acceptance of bill—Evidence of 
liability—Statute of Frauds.|—-A mother 
her son to school, & saw the master, but no evi- 
dence was given of what passed at that time. 
Afterwards, a bill was delivered to the boy’s uncle, 
who said it was quite right to deliver the bill to 
him, for he was answerable :-—Held: Stat. Frauds 
did not apply, & it was proper to leave it to the 
jury to say under those circumstances, whether 
the original credit was not given to the unclc. 
DARNELL v. TRATT (1825), 2 C. & P. 82. 





3865. Implied contract—-To educate pupil-— | 


While conduct does not warrant expulsion.| 
FITZGERALD v. NORTHCOTE, No. 266, ale. 

366. Tultion by correspondence — Refusal of 
pupil to receive instruction.--Right of teacher to 
recover fees.|— Deft. entered into an agreement 
with pitfs., who carried on a system of tuition by 





correspondence, for a course of instruction in , 


telephone engineering. 
ment it was provided that the fee to be paid by 
deft. was to cover all instruction until deft. was 
qualified for a diploma, provided he completed the 
course of instruction in five years. Deft. agreed 
to pay a fee of £14 10s. for the course, 10s. at the 
time of signing the application form, & the 
remainder by instalments of 10s. a month. Deft. 
paid the 10s. deposit & one subsequent instalment 


of 10¢., & shortly afterwards gave notice to pltfs. | 


that he did not propose to continue the course. 
Pitfs. brought an action to recover £5, being the 


amount of the instalments due at the time of the | 


commencement of the action. The learned judge 


held that pltfs. were not entitled to recover the ! 


whole fee agreed to be paid, but could only claim 


such instalments as had accrued due down to the | 


time when deft. broke his contract & declined to 
continue the course, & damages for breach of 


ae tee et ee ee — ew ene eee 


took |! 


By the terms of the ayrec- | 
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‘ contract. He found that the contract was broken 
j after onc instalment had fallen due, & gave 
{ judgment for pltfs. for 10s. :—Held: the decision 
| Of the learned judge was wrong, &, pltfs. having 
| always been ready & willing to give the instruction 
| contracted for, deft. had received the consideration 
for which he had bargained—namely, the right 
: to receive instruction—& consequently pitfs. were 
| entitled to suc for the instalments as they became 
' due, whether deft. refused to reccive the instruc- 
tion or not.—INTERNATIONAL OORRESPONDENCE 
Scnoo.s, LtTp. v. AYRES (1012), 106 L. T. 846; 
28 T. L. R. 408, D. 0. 

367. Breach of contract --- Admissibility of 
evidence. }—CLEMENTS v. MAY, No. 363, ante. 


Cen ane eens cee 


Sub-sEctT. 2.—-REMOVAL OF PUPIL BY PARENT. 
868. Removal without notice---Term fees in 
Heu.]-—Jndebitatus assumpsit for board, schooling, 
clothes, ctc., with a count on a quantum merutt 
| for the same, & also a count stating that in con- 
| sideration that pltf. had taken J. as a scholar into 
| an academy kept by him, & that he had left it 
' without having given duc notice, deft. promised 
| to pay so much as plitf. reasonably deserved to 
| have :--Held:; under these counts pltf. was 
| entitled to recover for a quarter over the time 
‘which J. stayed, on the ground of a quarter’s 
| notice not having been given, that being one of 
: the terms upon which he was taken.—FKARDLY v. 
oe (1806), 2 Bos. & BP. N. It. 8833; 127 Ie. Wt. 
| O55. 
' Annotation :—Mentd. Fewtugs v. Tisdal (1847), 1 Uxeh, 205. 
369. --  ---- - Liquidated amount --- Not 
enalty.|--The judge should have directed the 
jury that the amount to be recovered should have 
been the amount claimed. The test whether it 
is aw penalty is, if there were several things to be 
done & a sum named in case they were not done—- 
that would be a penalty. This is a sum payable 
| for non-performance of the terms of a contract 
| (MaTtiiew, J.).—LENNSSEN v. THORNTON (1887), 
13. L. R. 657, D.C, 
| Annotation :---Refd. Jones vr, Turner (1801), 7'T. La. 1. 42h, 
870. --—-- ---- vs -| JONES 2, ‘TURNEIL 
(1891), 77. LR. 421, D.C. 
| 871. -— — -- ~- Not enforceable for temporary 
' removal.! —Deft. sent his son to plitf.’s school, on 
, the terms that when he removed him from tho 
' school he would either give pltf. a term's notice 
j or pay him an_ ceqguivalent in money. In an 
| 
| 





' action against deft. for removing his son without 
giving such notice or paying the equivalent :-~ 
Held: it was a good defence to show that the 
removal was only a temporary one, whilst the 
son was unable from illness to return to the 
| Coe v. WATSON (1877), 46 LL. J. Q. B. 


Annotatim --~Digtd. Denman v. Winstanley (1887), 4 
T. DL. H. 127, 


PART XVII. SECT. 11, SUB-SECT. 2. 
368 1. Remoral without notice—-Tcrm’s 
fg in Heu.}—Resp. took appit.’s sons 
to his school -house in 
return for a quarters fee, & after threo 
quarters appit. removed them without 
notice. No condition been 
originally made as to notice, but three 
quarterly accounts had been rendered 
to applit. containing promincutly on 
the of them a statement that in 
lieu of notice one quarter's fee must be 
This atatement had not come 
applit.’s know but it cameo to 
the fnowledge of wife, who acted 
in this business for him :—Held: the 


notice was sufficient: the quarter’s 
fee must taken as liquidated 
damages; & the magistrate’s judgment 
in favour of the respondent was 
correct..—-SMITH 7. CARBON (1916), 
EK. D. L. 26.--8. AF. 

368 li. -——— «--—.}--A child was 
seer In « hoarding-schuol at an 
nelusive fee of £31 108. per term for 
board & tultion. (Une of the con- 
ditions of the contract wus that a 
term’s notice of removal should be 
given or a tenn’s fees paid in Neu of 
notice : edd: w the child was 
wrongfully removed from the school 
without notice, a fall term’s fees were 


Ceol 


ayable notwithstanding that no actual 
amages wero proved.—-GLWKIN wv. 
aa COLLEGE, (1922) T. P. VD. 402. 

£. Henoval before end of term— 
Unfounded allegatims of tmproper 
treatment-—TA ity for fecs.}-—Where 
“a father sent his son to a achool, & 
the agreement was that payments were 
to be made quarterly & the engagements 
were quarterly, & soon after the bo- 

nning of a term the father withdrew 
he boy on the ground that ho not 
been properly treated at school :-— 
Held: the father was Hable for the 


quarter's feos, hin action not being 
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Secl. 11.—Contract lo educate: Sub-secis. 2 & 3. 
Part XVIII.) 


0 ne ree eee -_— -— 


372. —_— —— No provision for fees in lieu— 
Damages only.] — DENMAN v. WINSTANLEY (1887), 
41. 1. R. 127, D. ©. 

Annotation :—Distd. Jones v. Turner (1891), 7 T. . R. 421. 

3738. Quarter fees.| — Pitf. 
kept a day-school, at which deft.’s child was a 
boarder. Payments had previously been made 
quarterly, but there was no express quarterly 
contract. The child being taken ill at the com- 
mencement of the midsummer quarter, was sent 
home, & did not return to the school :-—Held: 
deft. was liable for the entire quarter.—CoLLINS 
” Prick (1828), 6 Bing. 1832; 2 Moo. & P. 233; 
GL. J.0.8. C. P. 244; 1380 E.R. 1011. 


Annotations :--Distd. Denman v. Winstanley (1887), 4 
‘c 1 Lis Mentd. Smith r. Hayward (1837), 7 Ad. 








374. ———_ -—-- -———- Removal of school.|— 
DRAKE v. BLEW (1853), 22 L. T. O. S. 88, 121. 

375. Terms of contract-—Admissi- 
bility of evidence.| —In an action for a quarter’s 
salary, for taking away a child from a school 
without a quarter's notice, evidence was given 
on the part of plitf., that a prospectus was given 
to deft. when he came to inquire the terms of the 
xchool, & that it} was usual to send a prospectus 
of the terms of the school with cach child who went 
home for the holidays; & it was proposed, on the 
per of deft., to call a witness to prove that she 
vad taken her children from pltf.’s school without. 
notice, & without being called on for the quarter’s 
salary :—Held: this evidence was not admissible ; 
but the witness might. be asked, whether she had 
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ever received any prospectus when her children 
came home for the holidays.—DELAMOTTE v. 
LANE (1840), 9 C. & P. 261. 

376. —— Effect of parent’s bankruptcy.|— 
A schoolmaster took the son of B. to board for 
half a year, ending June 24; the son was taken 
home for the holidays on (June) 18; B. became 
bankrupt on the 20th :—Held: the half-year’s 
board was not a debt provable under the com- 
mission against B. & therefore not barred by his 
certificate. —PARSLOW 1. DEARLOVE (1804), 4 
East, 438; 1 Smith, K. B. 281; 102 E. R. 898. 


Annotations :—Mentd. Hoskins v. paper (1808), 9 East, 
498; Arp. White (1814), 3 Ves. & B. 128. 


377. —_ -———- .]|—Bankruptcy during the 
currency of a quarter (& subsequent certificate) is 
no bar to an action by a schoolmaster for board 
& tuition of the bankrupt’s son under a quarterly 
contract—the demand not being a debt “ not 
payable at the time of the bankruptcy,” within 
12 & 13 Vict. c. 106, s. 172, or ‘‘ a liability to pay 
money upon a contingency,’’ within sect. 178.— 
Hopkins v, THOMAS (1860), 7C. B. N.S. 7115 141 
EK. BR. 995; sub nom. THOMAS v. HOPKINS, 29 
L. J.C. P2187; 6 Jur. N.S. 3013; 8 W. R. 262. 











SUB-SECT. 3.—CLOTHING, ETC., SUPPLIED TO CHILD. 
378. Clothing for pupil—No right to charge for 
--Without express or implied sanction.|—A school- 
master has no right to charge for wearing apparel 
which he has caused to be supplied to a scholar 





| without the sanction, express or implied, of the 


parent or guardian of such scholar.—CLEMENTS 
vt. WILLIAMS (1837), 8 C. & P. 58. 


Part XVIII-—Legal Proceedings. 


Nee 1921 Act, as. 139-147. 


To enforce school attendance. 


Sect. 1, sub-sect. 2, ante. 


Justified.- -DURR «. SCHUMANN (1910), 
27 s, C. 21.-~—5. AF. 


K ** Quarter’sa notice “- - Definition.) 
—Tho ' proapectua of. the C, school 
contalned a list of boarding fees at so 
much por quarter & stipulated that a 


quarter's notice should be given before | some adjudication of the fact of wilful 


the removal of a pupil :—-2leld: the 
notice required was of one school 
quarter & not of one quarter of the 
yoar.--HAnr . FORMAN (1905), 22 
Bs, Cs 284.—8. AF. 


PART XVIII. 


h. School truateca— Action for trea- 
~-—-Under 7 Vict. c. 29, «& 44, 

ho trustecs of the achoal (K not the 
school master) should sue for a trespass 
the school house, woless it can be 
shown that the trustees have given the 


school master a particular interest in | 


tho building beyond the mere Hberty 
of ocoupying it during the day for the 


Purpose of teaching.—-MONAGHNAN ¢. 
RUUBON (1847 ), 3 if . Cc. R. 484.—CAN 

k. —— ke i to act—Enforce- 
ment of labitity.-—-Where school 


J— See Part 1V,, | 


' done 


| 
i 


trustees becomo personally responsible 
under 13 & 14 Vict. c. 48, #. 2 (16), 
for refusing to exercise their corporate 


' powers, before such Hability can be 
_ enforced by the warrant of arbitrators 


under 16 Vict. c. 185, s. 15, it is 
necessary to show that there has been 


refusal, to justify such warrant.-— 
RANNEY t. MACKLEM (1859), 9 C. P. 
192; conad,. GRAHAM tt. HUNUERFORD, 
20 U.C. RR. 239.—CAN. 
1. Notice of  action— Act 
in corporate Sei k—lcld : 
a school trustee who is sued for any act 
dono in his corporate capacity is 





' entitled to notice of action, & the action 


must be brought within six months. 
A school trustee, acting in the discha 

of his duty as such, is entitled to the 
wotection of, & comes within, 16 
Yict. c. 180, notwithstanding he should 
have signed a warrant individually 
instead of in his corporate ca 
ar vt. MumBy (1862), 11 C. P 


. 283.— 


Ey behead Seereereres oe 


m. Service on 
secretury.}—A notice of action against 


a 


| 9879. Discovery as to public school endowments. | 
---Re MEYRICKE FuND, No. 188, ante. 


school trustees in their corporate 
capacity may served on their 
secrotary.— ROBERTS tr. SHEDIAC Dis- 
TRICT SCHOOL TRUSTEKS (1887), 26 
N. B. 1. 360.—CAN, 


n. School Board — Contract with 
teacher—Liability.] -~In an action by « 
echool teacher against the School 
Board who had hired him, the latter 
sect up as a defence that they were 
acting in a public capacity, & as such 
were not personally lable :—Held : 
defts., being partiern to the contract, 
were liable.— Fox rt. CARFAGNINI (1874), 
6 Nfld. L. R, 24.---CAN. 


0. -—-— -—--——-~ School committec 
not consulicd—Remedy.)—Where an 
Education Hoard appointed two 
teachers to a new school in a school 
district without consultigg the School 
Comittee of the district :—Held : the 
proper remedy of the School Committee 
was to move the ct. for an injunction 
to compel the Board to cancel the 
appointments.——-LESSINGTON t. WEL- 
LINGTON EDUCATION BoaRb (1907), 2 
N. Z. L. R. 244.—N.Z. 
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EELS. 


See KISHERIES. 


EJECTMENT. 


See County Courts; LANDLORD AND TENANT; Morroace; Rea Property AND 
CHuATTELS REAL. 


ELDEST SON. 


See DrescENT AND DISTRIBUTION; SETTLEMEN'TS ; WILLS. 


ELECTION, DOCTRINE OF. 


See Equity; WIL ts. 
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